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CURRENT   TOPICS. 

WE  give  place  in  another  column  of  our  present 
Dumber   to  on    cuticle  on   Escape,  from  the 
Emlucky  Lam  B-rporter.     The  article   is   acute  and 
ingenious,  and  written   in   a,  temperate  and  candid 
■pint.     We  Bhall  not  undertake  at  much  length  to 
JDEtifj  our  own  article  on   the  eaine  subject,  which 
called  forth  this.     It  ia  to  be  hoped,  however,  that 
ne  are  not  open  to  the  charge  of  adducing  a  "scH' 
timental  argument."     Our  plea  was  aimplj  for  com- 
mon sense  and  bitre  justice.     It  seeois  to  us  that  our 
critic  begs  the  question  when  he  asserta  that  "if 
tbe  community  has  no  right  to  punish   a   prisoner's 
desertion,  it  has  no  right  to  prereut  such  desertion 
by  personal  violence.''     The  State  has  the  right  to 
prevent  escape;  it  has  no  right  to  punish  the  pris- 
oner for  not  lending  his  aid  to  the  State  in  the  exc- 
CQtion  of  that  right,  or  for  defeating  its  execution. 
The  State,  for  eianiple,  has  no  right  to  extort  a  pa- 
nic from  the  prisoner,  and  to  punish  him  for  break- 
ing it.     It  may  keep  the  prisoner,  if  it  can,  but  ii 
Bsbsard  to  saj  that  the  prisoner  owes   any  duty  to 
the  Slate  to  stay  kept.     We  cannot  compel   a  pris- 
oner to  be  his  own  jailor.     This  is  the  ""sentimental 
Bgnnient,"  it  seems  to  ns,  that  "  whore  one  is  actu- 
tHi/guitl^  of  a  crime,  he  owes  it  to  the  community 
to  sabmit    quietly  to  the  penalty  incurred."     One 
Bugbt  as  well   argue  that  one  who  is  being  flogged 
■honld  have  an  cxtmdozcn  of  the  cat  for  struggling, 
•ltd  Inosing  liis  bonds,  and  troubling  his  tormentors 
to  Sc  him    up  again.     Such   sentimentality  as   this 
e*n  only  be  supported  by  precedents  drawn  from 
•Hvinity  and  myth.     The  "  Great  Master  would  not 
••«5«pe"  simply  because  escape  would  have  defeated 
OMM  Iieneflccnt  purpose.     As  for  Regvilus,  Lis  story 
*■  now  regarded  by  the  best  historical  authorities  as 
•    nijth.    Granting  that  we   might  possibly  agree 
»itli  oor  critic  that  "even  an  innocent  man  ought 
^ot  escape,"  we  never  can  ngrce  that  he  ought  to  be 
P*"nis|ied  for  escaping.     We  can   heartily  join  with 
y^  critio  in  laughing  at  our  mistake  of  Peter  for 

Voi„  28.— No.  1. 


A  curious  point  of  criminal  procedure  has  been 
raised  in  the  Suprema  Court  of  New  Jersey.  Cer- 
taju  indicted  persona  have  challenged  the  array  of 
the  grand  jury  on  the  ground  that  the  sheriff  was 
hostile  to  them  and  maliciouly  summoned  only  sucb 
jurors  as  also  were  hostile  to  the  defendants.  The 
court  have  held  the  challenge  valid,  although  made 
after  indictment,  and  have  directed  an  issue  to  be 
formed  and  tried  ttieroupon.  In  tlie  coho  at  least  of 
persons  who  have  not  previously  been  held  to  an- 
swer, there  seems  to  be  no  good  reason  for  holding 
that  objection  to  the  array  must  be  made  before  in- 
dictment. This  is  Wliarton's  opinion.  There  is, 
however,  a  great  difFerencc  of  judicial  opinion  on 
this  point.  In  our  Stale,  by  statute,  objection  can 
be  raised  only  before  Ihc  jury  is  sworn,  and  only  for 
the  reason  that  a  particular  juror  is  the  prosecutor 
or  complainant,  or  a  necessary  or  recognized  wit- 
ness, on  the  charge.  Ou  the  one  hand,  the  prac- 
tice of  challenging  the  array  would  cause  great  de- 
lay  and  obstruction  to  the  cause  of  justice,  and  in 
the  CU.SO  of  a  prejudiced  sheriff,  might  amount  to  a 
prevention  of  an  indictment  during  his  term,  and  in 
some  eases  to  a  total  defeat  of  justice  by  the  conse- 
quent bar  of  the  oSense  by  the  running  of  the 
statute  of  limitations.  On  the  other  hand,  as  Whar- 
ton snys;  "It  is  a  serious  discredit  as  well  as  peril 
toaman  to  have  a  bill  found  against  him;  and  if 
this  is  likely  to  be  done  corruptly,  or  through  inter- 
ested parties,  he  has  a  right  to  apply  to  arrest  tho 
evil  at  the  earliest  moment." 


Our  last  London  exchanges  bring  us  notes  of 
several  singular  coses.  In  Rtgina  v.  Salman,  Dec, 
4,  a  crown  case  reserved  in  the  High  Court  of  Jus- 
tice, A,  B  and  C  liad  been  convicted  of  manslaugh- 
ter. They  were  all  members  of  a  rifle  corps,  and 
had  been  attending  a  rifle  practice.  After  practice 
it  was  their  duty  to  take  the  rifles  back  to  the  ar- 
mory. Instead  of  this  they  flxed  a  target  in  an 
apple  tree  in  a  gnrden,  and  flred  at  it  from  a  dis- 
tance of  100  yards.  One  of  tho  shots  killed  a  boy 
who  was  in  an  apple  tree  in  an  orchard  400  yards 
Iwyond.  There  waa  no  evidence  showing  which 
fired  the  fatal  shot,  but  the  conviction  was  affirmed 
on  the  ground  that  all  joined  in  a  dangerous  act 
without  taking   proper  precautions.     Thej  ahotUd 
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first  have  harvested  the  boys  from  all  the  orchards 
lor  a  quarter  of  a  mile  around.  The  court  did  not 
consider  the  question  whether  the  boy  was  not  guilty 
of  contributory  negligence,  nor  whether  the  apples 
would  not  have  killed  him  if  the  rifle  had  not.  Mr. 
Justice  Field  however  did  doubt  whether  the  pris- 
oners owed  any  duty  to  a  boy  up  a  tree,  which 
amounts  to  the  same  thing.  The  circumstances  were 
strangely  like  those  in  Castles  v.  Duryea^  32  Barb. 

280. In  Hooper  v.  London  cfe  N.  W,  By.  Co.,  in 

the  same  court,  Dec.  2,  says  the  Law  Jaumal,  *  *  the 
plaintiff  had  purchased  a  through  ticket  issued  by 
the  Great  Western  Railway  Company  from  Stour- 
bridge, on  their  line  to  Euston,  the  terminus  of  the 
London  &  North-Western  Railway  Company.  He 
travelled  from  Stourbridge  by  the  Great  Western 
Railway  as  far  as  Birmingham,  where  his  portman- 
teau was  transferred  to  the  London  &  North- West- 
ern Railway  Company,  and  where  he  changed  into 
a  London  &  North-Westem  Railway  Company's 
train  and  proceeded  to  Euston.  His  portmanteau, 
however,  was  not  forthcoming  for  three  months, 
when  —  horribile  dictu  I  —  his  clothes  were  ruined  by 
a  brace  of  pheasants  wliicli  he  had  stowed  inside. 
He  brought  this  action  instead  of  suing  the  Great 
Western  Railway  Company,  and  he  obtained  judg- 
ment in  his  favor.  The  decision  ia  in  conflict  with 
Mytt6n  V.  Midland  Ry.  Co.,^^  but  is  in  harmony  with 
the  later  case  of  Foulkes  v.  Met.  Ry.  Co.  In  this 
case,  again,  there  seems  to  have  been  no  question 
made  of  the  plaintiff's  own  negligence  in  putting 
the  birds  inside  his  clothes  when  he  was  not  wear- 
ing the  clothes.     Again,  are  pheasants  reasonable 

luggage? In  Chilcotty.  Alexander,  a  tradesman 

sued  a  father  for  a  great  quantity  of  coats,  ties,  and 
gloves,  supplied  to  his  son  while  at  an  army  tutor*s. 
The  father  paid  the  bulk  of  the  claim,  but  disputed 
£26  10s.  on  principle.  The  jury  found  for  the 
tradesman,  and  Pollock,  B.,  and  Mr.  Justice  Ste- 
phen set  aside  the  verdict.  We  have  nothing  to 
say  against  this,  but  it  affords  an  excellent  theme 
for  some  of  our  friends  to  say  something  more 
against  the  jury  system. 


The  recommendations  of  Attorney-Genera*  Dcv- 
ens,  in  regard  to  the  transaction  of  business  in  tlie 
Federal  Supreme  Court,  have  called  forth  consider- 
able remark  from  the  legal  profession,  especially  in 
the  columns  of  The  Nation.  These  gentlemen,  as 
well  as  Ttie  Nation  itself,  emphatically  express  them- 
selves opposed  to  any  pecuniary  limitation  of  ap- 
peals, and  to  making  the  right  of  appeal  to  the  ulti- 
mate court  in  any  case  dependent  on  the  discretion 
of  an  intermediate  appellate  court,  especially  when 
divided  into  ten  branches  and  as  many  discretions. 
These  arguments  seem  to  us  irrefragable.  Some 
propose  to  overcome  the  arrears  by  strengthening 
the  intermediate  court;  others  by  strengthening  the 
ultimate  court.  It  seems  to  us  that  both  should  be 
done.  The  former  plan  will  doubtless  cut  off  many 
appeals,  but  however  strong  the  intermediate  court, 
many  suitors  will  not  be  satisfied  short  of  the  last 


resort.  The  Supreme  Court  should  therefore  be 
doubled,  at  least,  but  it  should  also  be  divided. 
The  best  basis  of  such  division,  it  seems  to  us, 
would  be  tlie  character  of  the  business.  One  divis- 
ion might  be  assigned  to  constitutional  and  public 
law,  patent  law,  and  equity  law.  There  should  un- 
questionably be  an  appeal  in  criminal  cases.  Sooner 
or  later  this  plan  must  be  adopted.  The  growth  of 
the  country  will  demand  it,  if  it  is  not  already  im- 
perative. No  plan  but  the  divisional  will  accom- 
plish the  object,  for  time  is  not  economized  by  in- 
creasing the  number  of  judges  to  hear  the  same 
appeals. 

Our  own  Court  of  Appeals,  after  a  heroic  strug- 
gle, have  substantially  cleared  their  year's  calendar 
at  the  end  of  the  year  —  a  feat  never  before  accom- 
plished by  this  court.  They  have  heard  every  cause 
ready  for  argument,  and  have  decided  683  of  the 
608  causes  on  the  calendar.  They  have  handed  down 
560  decisions  during  the  year.  This  is  a  great  work, 
and  this  statement  does  not  include  the  myriad  mo- 
tions heard  and  decided.  The  court  sit,  in  hearing 
and  consultations,  seven  hoiu-s  a  day,  five  days  in  the 
week,  and  write  their  opinions  in  the  evenings,  on 
Saturdays,  and  in  vacation.  It  is  difiicult  to  see 
where  they  get  any  time  for  reflection.  The  new 
calendar  will  number  over  400,  with  an  unusually 
large  proportion  of  preferred  causes.  It  is  a  serious 
question  how  long  men  can  live  under  such  a  bur- 
den as  the  present,  not  to  say  how  long,  with 
the  constantly  increasing  business,  their  decisions 
can  continue  to  deserve  the  general  approbation 
which  they  now  receive. 


In  the  Virginia  Law  Journal  for  December,  Mr. 
Henry  Hudnall  has  an  article  on  Construction  of  the 
Married  Woman's  Act,  in  which  he  takes  the  ground 
that  such  acts  are  impolitic  and  unjust.  Herein  he 
follows  Mr.  John  O.  Steger,  who  wrote  on  the  same 
subject  in  the  same  journal  last  February.  Mr. 
Steger  thinks  that  God  meant  that  man  should  be 
the  "head"  of  the  woman;  that  the  woman  should 
love  the  man  in  any  event;  that  the  man  by  virtue 
of  his  headship  should  grab  all  the  woman's  prop- 
erty; and  that  legislative  interference  with  this 
divine  regulation  is  apt  to  breed  unpleasantness. 
Mr.  Iludnall's  views  are  quite  in  keeping  with  Mr. 
Maury's  on  the  privilege  of  the  accused  to  testify, 
as  recently  published  in  the  American  Law  Reeiew, 
remarked  upon  by  oureelves,  and  copied  in  this 
number  of  the  Virginia  Law  Journal.  Our  esteemed 
southern  contemporary  is  itself  opposed  to  our 
Code,  as  we  have  before  remarked.  Altogether  it 
seems  that  Virginia  is  not  quite  abreast  of  the  times 
in  matters  of  law  reform.  Change  is  not  necessa- 
rily reform,  but  it  seems  to  us  that  our  brethren 
have  picked  out  for  animadversion  three  extremely 
just,  beneficial,  and  necessary  enactments.  At  all 
events  it  is  quite  too  late  to  reverse  the  course  or 
arrest  the  momentum  of  modem  thought  and  legis* 
lation  on  these  subjects. 
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NOTES  OF  OASES. 

IN  A'oonan  v.  City  of  Albany,  78  N.  T.  470,  it  was 
held  that  a  municipBl  corporation  has  no  greater 
riglit  than  an  individual  to  collect  the  surface-water 
from  its  [andd  and  streets  into  an  artilicial  cliannel 
nnd  diacliarge  it  upon  tbc  lands  of  another;  and  that 
the  right  of  a  riparian  proprietor  to  drain  the  sur- 
face-water from  hifl  lands  into  a  stream  flowing 
Ihronfih  them  must  he  reasonably  used,  and  is  not 
an  absolute  one  under  all  circumstances,  and  docs 
not  authnrtze  turning  surface-water  into  a  eraall 
stream,  by  means  of  ditches  and  drainE,  nlicn  by  so 
doing  the  stream  will  be  constantly  swelled  beyond 
its  natural  capacity,  and  will  overflow  the  lands  of 
a  lower  proprietor.  In  this  case  the  city,  by  the 
consent  of  the  proprietors,  had  substituted  for  a 
small  water-course,  flowing  through  a  ravine,  a  box 
drain  two  or  three  feet  siiuare,  into  which  they 
turned  sewage,  and  suffered  this  drain  to  become 
obstructed.  It  did  not  Hppear  that  the  city  owned 
any  land  between  the  sewers  and  the  original  water- 
coorae.  This  would  appear,  therefore,  to  be  a  clear 
cafie  of  negligent  interference  with  a  nntiimt  stream, 
and  what  is  above  stated  as  the  holding  in  regard 
to  a  private  riparian  proprietor,  may  be  obiter,  al- 
though it  is  probably  the  law.  See  0'  Brien  v.  City 
of  St.  Paul,  18  Minn.  178.  The  court  distinguish 
WaJUv.  JV;  Y.  0.  R.R.  C7o.,53N.  T.  11;  B.  C,  13 
Am.  Rep.  407,  on  the  ground  that  the  unnatural  in- 
crement of  the  stream  by  surface-water  in  that 
case  was  not  constant,  but  only  at  ccHjiin  seasons. 
In  Mayor  and  City  Umindl  of  Cumberland  v.  WHli- 
«on,  50  Md.  138;  S.  C,  33  Am.  Bop.  304,  the  de- 
fendants, in  the  execution  of  powers  conferred  on 
them  by  their  charter,  for  the  paving,  grading,  re- 
pairing, draining,  sewering,  and  ro-extending  of  the 
streets  of  tbo  city,  but  with  no  waut  of  reasonable 
care  and  skill  in  malting  the  improvements,  changed 
or  so  directed  the  natural  flow  of  surface-water, 
\rhich  usually  found  its  way  into  a  mill-raco  in  the 
city,  that  a  larger  flow  of  such  water  than  formerly 
was  emptied  into  such  mill-race,  along  a  given 
Street,  and  in  times  of  heavy  rains  a  larger  quantity 
cf  mud,  sand,  and  debiHi  was  thus  carried  into  the 
nee  near  the  mill  than  before  such  improvements 
■were  made.  For  the  injuries  canned  by  these  ob- 
structions to  the  free  flow  of  the  water  the  owner  of 
the  mill  brought  suit.  Htld,  that  there  was  no 
ground  of  recovery.  Cravford  v.  ViHoge  of  Ihla- 
tcarf.  7  Ohio  St .  45B ;  Barron  \.  Mayor,  etr.,  of  Bnl- 
timore,  2  Am.  Jour.  203,  and  Nmiiu  v.  City  of  Pai- 
riii,  41  III.  503,  disapproved.  In  Lynch  v.  Mayor, 
76  N.  Y.  60;  S.  C,  33  Am.  Rep.  371,  the  city,  in 
raising  the  graile  of  an  avenue,  neglected  to  provide 
for  carrying  off  the  surface-water  or  to  prevent  its 
druning  on  adjacent  lands,  to  the  injury  of  an  ad- 
joining owner.  Held,  no  cause  of  action,  it  not 
■ppe&ring  that  there  waa  any  diversion  of  any  stream 
on  the  plaintiff's  land,  nor  the  collecting  and  throw- 
ing of  aurface-water  on  his  land,  nor  the  causing  of 
more  water  to  flow  than  would  have  flowed  if  the 
gnde  had  not  been  raised.     In  the  still  more  recent 


case  of  O'liritii  v.  St.  Paul,  25  Minn.  331,  it  waa 
held  that  if  a  city,  in  improving  its  streets,  accumu- 
lates surface-water,  and  turns  it  in  new  and  de- 
structive currents  ui>on  the  lands  of  adjoining  own- 
ers, it  is  liable  in  damages.  To  the  latter  effect  arc 
Pettiitrew  v.  ^1U»3B  of  EvnnmUle,  35  Wis,  228;  S. 
0.,  8  Am.  Rep.  50;  CUy  iff  Aurora  v.  Jieed,  57  111. 
28;  S.  C,  11  Am.  Hep.  1 ;  Cify  nf  Bixoa  v.  Baker, 
65  m.  518 ;  B.  C. ,  IB  Am.  Hep.  6B1 ;  Roti  v.  CUy  of 
Clinton,  46  Iowa,  000;  S.  C,  20  Am.  Rep.  IGO.  In 
Taylor  v.  Fitkat,  04  Ind.  107;  S,  C,  31  Am.  Rep. 
lU,  a  land-owner,  who  planted  trees  on  hia  land, 
thus  obstructing  the  passage  of  dritt-wood  carried 
on  the  land  of  an  adjoining  proprietor  by  the  over- 
flow of  a  water-course  adjacent  to  the  lands  of 
both,  was  held  not  liable.  In  Wak^U  v.  Nfttdl,  13 
R.  I.  75,  it  was  held  that  no  action  will  lie  for  the 
results  of  such  usual  changes  of  grade,  in  respect 
to  surface  water,  as  must  be  presumed  to  have  been 
contemplated  and  paid  fur  at  the  laying  out  of  the 
highway. 

In  Cole  V.  City  of  Nevburyporl,  Massachusetts  Su- 
preme Court,  1880,  4  Mass.  Law  Rep.,  the  declara- 
tion alleged  that  the  city,  by  its  clerk,  duly  author- 
ized, contracted  with  the  owners  of  an  animal 
known  as  the  "Sacred  Oi,"  autlioriziug  them  to 
erect  a  booth  ou  Market  sijuare,  and  to  occupy  the 
highway  for  the  use  and  exhibition  of  the  animal 
for  the  consideration  of  (2.50  a  day;  that  the  mayor 
and  aldermen  of  the  city,  by  tlie  city  Drdinances,  arc 
authorized  to  grant  permission  to  maintain  tents 
and  booths  in  public  places  and  upon  the  public 
highways  for  the  puqiose  of  exhibition,  and  are  au- 
thorized to  lease  and  gnmt  permission  to  use  the 
same;  that  the  ox  emitted  an  offensive  odor,  which 
in  its  nature  is  obnoxious  to  horses  and  cattle, 
frightening  and  causing  thorn  to  become  unmanage- 
able ;  that  the  ox  was  also  of  an  uncouth  and 
strange  shape  and  appearance,  and  was  caparisoned 
in  a  gaudy  and  strange  manner,  so  that  he  was  an 
object  of  terror  to  horses  and  cattle ;  that  the  plaint- 
iff's cart  and  horse  were  lawfully  travelling  along 
Merrimuc  street,  tho  horse  being  well  broken  and 
kind  and  being  driven  by  a  sate  and  experienced 
driver,  who  exercised  due  caution,  and  near  Market 
square  met  the  ox,  which  was  being  led  back  and 
forth  for  his  usual  and  necessary  exercise;  and  that 
tlic  horse  was  frightened  by  the  odor  and  frightful 
appearance  and  caparison  of  the  ox,  and  ran  and 
overturned  the  cart,  dama^ng  it  so  that  it  waa  sub- 
stantially destroyed,  and  seriously  injuring  tlie 
horse.  The  defendant  demurred.  Tho  demurrer 
was  sustained,  on  the  ground  that  at  the  time  of  tho 
accident  tho  ox  was  not  in  tho  place  for  the  use  of 
which  the  city  received  CJimpensation,  nor  in  charge 
of  any  agent  of  the  city,  and  the  city  was  not  re- 
sponsible for  the  fright  while  both  animals  were 
travelling  along  the  highway.  In  LiUk  v.  City  of 
Madison,  43  Wis.  643;  S.  C,  34  Am.  Rep.  43S,  the 
city  was  held  liable  for  licensing  "a  bear  show," 
under  authority  of  which  two  cinnamon-colored 
bears  were  exhibited  in  the  street,  and  by  meant 
thereof  tho  plaintiffs  horse  was  frightent-d  and  5n- 
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jurcd.  la  tho  same  case,  on  a  luhr  iu'Lirinir.  it  v-ia 
held  that  the  city  was  not  thus  liable,  where  it  liiui 
not  liceDScd  rach  aa  exhibition  it  the  ttreeU,  but 
aimplj  licensed  tho  exhibition  of  bears,  and  the  po- 
lica  negligentl;  suffered  it  tu  take  place  in  the  street. 
The  latter  case  seems  to  overrule  tho  former.  See 
Jihen  v.  Oity  Couneii  of  Avffutla,  pott. 


Hailroad  Co..  TJ.  S.  Circuit  Court, 
Southern  District  of  Ohio,  July,  1880,  Int.  Rev. 
ttec.,  Dec.  6,  1880,  it  was  held  that  an  action  agaiust 
the  receiver  of  a  railroad  company,  for  damages  for 
peTiHinBl  injury,  cannot  be  sustained  without  leave 
of  the  court  by  which  he  is  appointed,  but  that  on 
application  he  will  be  permitted  to  go  before  a  mas- 
ter  or  sue  in  a  court  of  law,  and  that  ho  has  no  ab- 
Bolute  right  to  a  jury  trial  if  the  Court  of  Chancery 
choose  to  retain  jurisdiction.  Baxter,  J.,  says: 
"  Such  has  been  tho  uniform  holding  of  the  courts 
until  recently,  since  which  modifications  of  the  rule 
have  been  attempted  by  a  few  exceptional  adjudica- 
tions, and  by  legislative  enactments  in  some  of  the 
States.  A  statute  of  the  kind  exists  in  Ohio.  But 
this  statute  cannot  control  tho  action  of  this  court. 
Joues  on  Railroad  Becurities  |  303;  7  Cent.  L.  J. 
148;  and  Thompion  v,  Seott,  i  Dill.  508.  Nor  can 
we  yield  to  the  modification  of  the  rule  adopted  by 
Borne  of  the  State  courts.  These  decisions  have 
been  ably  reviewed  by  Love,  J.,  in  tho  case  of 
Thompson  v.  8a>U,  and  his  refutation  of  them  main- 
tained by  a  cogency  of  reasons  that  ought,  we 
think,  to  forever  foreclose  all  further  discussion  of 
the  question.  Mr.  High,  who  advocates  (in  an  ar- 
ticle published  in  the  Southern  Law  Bmi/ne)  the  new 
^octrine,  admits  that  '  the  weight  of  authority  is 
'  •dverae  to  the  exercise  of  any  right  of  action  against 
h-+eceiver  by  any  court  otu^r  than  that  from  which 
he  derives  his  appointment,  and  to  which  he  is 
amenable.'"  A  similar  decision  was  made  by  the 
New  Jersey  Court  of  Errors  and  Appeals,  in  Pali/i 
V.  Jeieell,  33  N.  J.  Eq.  802,  where  the  power  of  the 
Chancery  Court  to  ascertain  damages  is  learnedly 
examined,  Mr.  Stewart,  the  reporter,  adds  a  vala- 
able  note  to  this  case. 


SEVENTY-NINTH  NEW  YORK  REP0BT8. 

THIS  volume  does  not  contain  many  cases  of  gen- 
eral interest.     The  following  are  the  principal : 

Orren  v,  Dubraio,  p.  1.  — Upon  a  store  account 
the  defendant  had  delivered  to  the  plaintiff  small 
quantities  of  merchandise  at  different  times;  itld, 
a  case  of  "mutual  accounts"  or  "reciprocal  de- 
mands," to  which  the  statute  of  limitations  did  not 
apply. 

Brace  v.  Fulf,ort  National  Banh,  p.  154.  —  In  a  lease 
formally  and  technically  drawn,  with  an  evident  at- 
tention to  details,  and  containing  various  covenants, 
some  mutual,  and  others  binding  only  tho  one  party 
or  the  other,  there  nas  a  covenant  on  the  part  of 
the  lessor  for  a  new  lease  at  the  expiration  of  the 
tsnn,  but  BO  corresponding  ooveiuuit  on  the  part  of 


the  lessee  to  accept  it.  Hdd,  that  the  lessee  was 
not  (lound  to  accept  it. 

Slepheiu  v.  Board  of  Eiliieation,  p.  183.  —  A  mem- 
ber of  a  municipal  board  received  moneys  belonging 
to  it,  as  its  attorney,  and  appropriated  them  to  hia 
own  use.  Subsequently  he  procured  moneys  from 
the  plaintiff  on  a  forged  mortgage,  and  with  them 
paid  his  debt  to  the  board,  which  received  the  same 
in  good  faith  and  in  ignorance  of  the  frand  upon 
the  plaintiff.  Held,  that  the  plaintiff  could  not  re- 
cover the  same  from  the  board. 

Scattergood  v.  Wood,  p.  263.  —  In  an  action  in- 
volving a  breach  of  warranty  that  a  cotton-gin  was 
"equal  in  all  respects  to  the  best  saw-gin  then  in 
use,"  the  opinions  of  competent  and  experienced 
men  ore  admissible  on  the  question  whether  the 
cotton-g^n  was  as  warranted. 

Bennett  v.  Gariod,  p.  303.  —  Lands  were  con- 
veyed to  trustees,  their  heirs  and  assigns,  to  sell 
sufficient  to  pay  certain  debts,  and  then  to  lease  and 
support  a  certain  beneficiary  for  life;  the  residuum 
to  be  held  for  the  benefit  of  the  grantors'  heirs  at 
the  expiration  of  the  life  estate;  reserving-  to  the 
grantors  power  by  appointment  or  will  to  direct 
where  the  residue  should  go;  the  trustees  in  thoir 
discretion,  upon  request  otthe  grantors,  to  sell  and 
convey  any  portion.  Held,  that  the  trustees  took 
the  whole  estate,  and  the  beneficiaries  only  an  equit- 
able interest;  and  that  if  by  the  acts  or  negligence 
of  the  trustees  .the  estat«  of  the  trustees  had  beea 
defeated  by  advene  possession,  the  interest  of  re- 
maindermen was  also  defeated.  This  decision 
reversed  the  ruling  of  the  General  Term,  and  Ea- 
pallo,  J.,  dissented.  We  are  inclined  to  think  that 
a  good  many  will  fall  in  with  the  dissent. 

Pinion  V.  PeopU,  p.  424.  —  On  a  trial  for  murder 
by  poison,  a  physician  is  not  prohibited  from  testi- 
fying to  the  results  of  his  examination  of  the  de- 
ceased, white  attending  him  in  his  last  illness.  On 
such  trial,  the  piisoner,  having  cliallcnged  the  array, 
may  withdraw  the  challenge,  and  thus  waive  the 
irregularity. 

Pratl  V.  Short,  p.  487.  —  A  corporation  which  has 
discounted  commercial  paper  without  any  statutory 
power  to  do  so  may  recover  the  money  thus  loaned, 
although  the  securities  are  void.  , 

Union  Hotel  Company  y.  Serfee,  p.  454.  —  A  sub- 
scription was  made  on  condition  that  a  certain  sum 
be  subscribed  by  the  citizens  of  B.  One  of  the 
sub3cril«;r8  was  domiciled  in  A.,  but  boarded,  did 
business,  and  spent  nearly  all  his  time  in  B.  Sdd, 
that  he  whs  a  citizen  of  B.  within  the  meaning  of 
the  subscription  paper. 

Noonan  v.  City  of  Albany,  p.  470.  — A  municipal 
corporation  has  no  right  so  to  drain  surface-water 
into  a  small  natural  stream  that  the  stream  is  swelled 
beyond  its  natural  capacity,  and  owing  to  an  ob- 
strnction  thus  made  in  the  stream,  overflows  and 
injures  the  land  of  an  adjoining  proprietor. 

Morgan  v.  Schuyler,  p.  490.  —On  the  dissolution 
of  the  firm  of  M,  &  8.,  S.  bought  M.'s  interest  in 
certain  of  the  firm  property,  and  assumed  the  rent 
of  the  old  stand,  where  he  continued  the  business, 
wbihi  M.  opcnd  an  office  (or  the  aa 
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another  part  of  the  city.  M.  removed  his  name 
from  the  old  firm  sign,  but  8.  replaced  it,  placing 
oyer  it,  '*  S.  successor  to,"  in  small  and  almost 
imperceptible  letters.  Held,  that  8.  should  be  re- 
strained from  such  use  of  M.^8  name. 

Pmoer  v.  CasHdyf  p.  002.  —  A  testamentary  trust 
of  property  to  be  divided  by  the  executors  **  among 
such  Roman  Catholic  charities,  institutions,  schools 
or  churches  in  the  city  of  New  York "  as  the  ma- 
jority should  select,. and  in  such  proportions  as  they 
should  think  proper,  is  valid. 

This  volume  contains  several  interesting  and  im- 
portant obiter  diet4i.  In  National  Bank  of  Olovera- 
viile  V.  WiMs,  p.  408,  the  court  said,  by  Andrews,  J. : 
'^The  counsel  have  elaborately  argued  another 
question,  viz. :  whether  a  National  bank  can  loan 
its  credit,  and  become  an  accommodation  indorser 
of  a  promissory  note.  If  material  to  the  decision 
of  this  case  I  should  have  no  hesitation  in  denying 
this  proposition.  Such  a  transaction  as  is  here  dis- 
closed on  the  part  of  the  plaintiff  is  clearly  outside 
of  ita  corporate  powers.  If  a  bank  may  charge  a 
compensation  for  loaning  its  credit,  and  procuring 
another  bank  to  discount  the  paper  of  its  customers, 
it  would  practically  abrogate  all  restraints  imposed 
by  the  usury  clauses,  in  the  National  Bank  Act.  It 
will  be  easy,  if  the  practice  can  be  sustained,  for 
banks,  by  a  course  of  friendly  and  reciprocal  deal- 
ings, to  obtain  from  needy  borrowers  under  the 
guise  of  commissions  for  indorsing,  any  rate  of  in- 
terest which  they  may  see  fit  to  exact.  But  it  is 
unnecessary  to  decide  whether  this  matter  consti- 
tutes a  defense.'*  This  agrees  with  the  dissenting 
opinion  of  Talcott,  J.,,  at  General  Term,  and  with 
Sdiffman  v.  Cltariottewtlle  Hat,  Bank^  Browne's  Nat. 
Bk.  Gas.  195,  and  Johnston  v.   Same^  id.  100. 

So,  in  Mutual  L\fe  In*.  Co,  v.  Biinty  p.  541,  the 
court,  by  Danforth,  J.,  said  that  an  obligation  en- 
tered into  by  an  insane  person  to  repay  a  loan  of 
which  he  had  the  benefit,  is  valid  where  the  lender 
acted  fairly  and  in  good  faith,  and  without  knowl- 
edge of  the  insanity,  or  notice  or  information  de- 
manding inquiry,  and  the  parties  could  not  be  put 
in  statu  quo. 

Again,  in  Byan  v.  PoopU^  p.  508,  Church,  C.  J., 
reiterated  the  doctrine  of  People  v.  Crapo^  76  N.  Y. 
288;  S.  C,  83  Am.  Rep.  802,  that  it  is  improper,  for 
the  purpose  of  impeachment,  to  ask  a  witness  on 
croes-ezamination  whether  he  has  been  indicted. 
Folger  and  Earl,  JJ.,  dissented  from  this,  citing  the 
manuscript  opinion  of  Johnson,  J.,  concurred  in  by 
the  whole  court,  in  Southworih  v.  Benneii^  58  N.  Y. 
639,  to  the  contrary,  and  holding  that  the  allow- 
ance of  such  questions  is  discretionary. 

This  volume  also  contains  the  important  local 
cases  of  People  ex  rd.  Bailey  v.  Limngston^  p.  270, 
and  People  ex  rel.  Mayor  v.  Nichols,  p.  582;  the 
former  concerning  the  disputed  election  of  surro- 
gate in  Kings  county,  and  the  latter  concerning  the 
removal  of  the  police  commissioner  by  the  mayor 
of  Kew  York.  Both  these  cases,  which  were  what 
if  generally  known  as  political  cases,  were  imani- 
moofllj  decided,  the  opinion  being  written  by  the 


late  chief  judge  in  tlie  former,  and  in  the  latter  by 
Danforth,  J. 

The  volume  contains  very  few  dissents  —  only  six 
ui>on  decided  points,  so  far  as  we  have  obRcrved. 
It  includes  decisions  of  January  27,  1880.  Why 
do  not  the  court  begin  now  to  publish  tlie  current 
decisionji,  and  bring  up  the  arrears  at  leisure  ?  They 
will  never  catch  up  in  this  way.  This  course  has 
been  adopted  in  several  States. 


PUNISHMENT  FOR  ESC  A  PTNO. 

THIS  Bubjeot  has  of  late  awakened  considerable  in- 
terest. Our  e8teciiied  contemporary,  the  Albany 
Law  Journal,  started  tho  discusHion  —  apparently  in 
the  very  exuberance  of  its  humanity;  which,  indeed, 
does  f^reat  credit  t<»  the  heart  of  the  editor;  and  we  are 
very  glad  to  accept  the  Indication  that  he  is  no  selfish, 
unfeeling,  cruel  expounder  of  the  law;  but  on  the 
contrary,  a  gentleman  of  refined  moral  instincts;  one 
who  has  a  deep  sympathy  even  with  those  erring  ones 
who  have  too  generally,  perhaps,  been  regarded  as 
mere  outcasts,  having  no  rights  that  law-abidiug  citi- 
zens are  bound  to  respect. 

Compassion  should  not  be  excluded  from  the  neces- 
sary punishment  of  the  violators  of  liiw.  But  yet  it  U 
not  to  be  the  paramount  consideration.  It  should 
temper  the  Infliction  of  penalties,  but  should  not  sub- 
vert the  rigid  sternness  thereof.  It  is  the  very  nature 
of  sympathy  to  bo  bliudly  Impulsive.  And  accord- 
ingly, our  Creator  has  constituted  the  intellect  cold 
and  impassive.  In  order  to  serve  as  a  check  and  a  bal- 
ance to  the  rushing  emotions  which  are  intended  to 
warm  our  whole  being  but  not  to  exert  supnmie  con> 
trol  over  it.  A  mere  thinker  without  a  heart  is  almost 
a  nuisance;  and  on  the  other  hand  a  man  of  Impulsive 
generosity  unchecked  by  reflection  is  as  unserviceable 
as  a  runaway  horse.  If  we  allow  Intellect  and  senti- 
ment to  co-exist  and  co-operate,  tbo  true  harmony  of 
our  nature  and  of  our  private  and  public  relations  will 
be  promoted;  but  not  otherwise. 

We  are  not  ex|K)unding  'mental  philosophy.  But  so 
far  wc  have  thought  It  necessary  to  notice  its  princi- 
ples briefly,  as  a  preface  to  our  response  to  the  senti- 
mental argument  —  and  we  can  call  It  nothing  else  —  of 
the  Albany  Law  Journal,  on  the  topic  before  us; 
in  which  it  seems  to  have  been  followed  by  all  the 
leading  periodicals  which  have  noticed  the  matter. 
We  do  not  censure;  but  wo  think  it  well  to  utter  a 
hint  of  caution. 

We  cannot  but  think  the  argument  is  radically  un- 
sound. Tho  doctrine  advanced  is  subfltautlally  this: 
A  prisoner  ought  not  to  bo  punished  for  trying  to 
escape,  and  for  breaking  prison  bounds,  because  it  is 
natural  tlmt  he  should  seek  to  regain  his  libervy. 

In  the  flrst  place,  the  impractical  character  of  this 
theory  is,  wo  think,  a  fair  logical  objection  to  it.  If 
the  community  has  no  right  to  punish  a  prisoner's  de- 
sertion, it  has  no  right  to  prevent  such  desertion  by 
personal  violence.  And  so,  when  an  escaping  ccmvict 
has  once  succeeded  in  getting  outside  the  wall,  tbo  oflQ- 
cers  who  may  disoovoV  him  are  confined  to  the  ridicu- 
lous necessity  of  coaxing  him  back;  or  else  tho 
majesty  of  tho  law  will  depend  upon  the  comparative 
speed  of  the  c<»nvict  and  his  pursuers,  or  upon  their 
ability  to  outwit  or  circumvent  him!  And  all  the 
while  he  is  animated  by  tho  knowledge  that  his  cxperi 
meut  is  to  cost  him  nothing  even  if  It  is  foiled ;  because 
it  is  natural  for  him  to  run  away!  And  no  matter 
what  trouble  and  expense  the  recapture  Involves. 

Again,  the  theory  is  as  much  opposed  to  the  exercise 
of  disolpline  in  the  prison  as  outside  of  it.    Because 
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all  prison  restraints  are  directed  against  personal  lib- 
erty, and  the  rales  are  framed,  not  merely  with  the 
view  of  preventing  a  prisoner  from  interfering  with 
the  rights  of  his  fellows,  but  directly  with  the  view  of 
contravening  his  freedom  so  as  to  subject  him  to  the 
gulling  condition  of  absolute  servitude  and  submission 
to  the  will  of  those  whom  the  law  has  placed  over  him, 
without  his  consent,  in  order  to  punish  him  for  previ- 
ous crimes.  It  is  natural  for  a  man  to  desire  to  do  as  he 
phases;  and  in  a  community  every  citizen  has  a  right 
to  do  as  he  pleases,  so  long  as  he  does  not  intrude  upon 
the  rights  of  others.  And  it  is  natural  for  a  man  to 
want  to  have  his  own  way,  in  prison  even;  and  it  logi- 
cally follows  from  the  natural  argument  of  the  Albany 
Law  JouRNAii  that  he  ought  not  to  be  punished  for 
obeying  the  promptings  of  his  nature  by  ** peaceably 
and  unresistingly  **  declining  to  yield  full  submission 
to  the  enslaving  prison  rules,  any  more  than  he  ought 
to  be  punished  for  ** peaceably  and  unresistingly" 
abandoning  the  place  where  such  rules  prevail. 

Moreover,  it  is  natural,  likewise,  for  a  man  who  has 
no  control  of  his  passions  to  do  violent  deeds.  Is  an 
uncontrollable  force  of  temper  an  immunity  against 
the  claims  of  the  law  ?  Certainly  it  is,  if  we  are  to 
accept  the  riatural  impulses  as  the  standard  of  the  right 
of  community  to  punish. 

But  it  may  be  said  there  is  this  distinction  to  be  ob- 
served; that  it  is  natural  for  all  men — even  the  in- 
corrupt and  conscientious  —  to  desire  liberty  from 
bondage.  But  will  our  friend  of  the  Albany  Law 
Journal  maintain  that  a  pure,  conscientious  man  wiU 
wish  to  evade,  by  illegal  means,  even  the  penal  re- 
quirements of  a  statute?  We  have  instances  recorded 
of  men  who,  by  reason  of  their  lofty  integrity,  volun- 
tarily submitted  themselves  to  punishments  which 
they  might  have  avoided  —  punishments,  too,  wholly 
undeserved,  unjust  and  arbitrary.  The  case  of  Regu- 
lus  affords  an  eminent  example  of  this  kind;  and  he 
stands  before  us  in  history,  by  the  common  consent  of 
mankind,  not  as  a  reckless,  headstrong,  foolhardy  man, 
but  as  an  illustration  of  the  most  heroic  virtue  and 
honor. 

It  is  certainly  a  hardship  that  if  an  innocent  man  Is 
convicted  —  as  innocent  men  may  sometimes  be  con- 
victed, through  the  infirmity  of  human  judgment — he 
should  not  be  allowed  quietly  to  escape  without  incur- 
ring additional  punishment  by  his  act.  But  we  hold 
that  when  an  innocent  man  ts  placed  in  a  position  of 
condemnation,  it  is  still  his  duty  to  submit  to  the  re- 
quirements of  the  law,  until  some  legal  method  of  relief 
is  available.  In  fact,  the  mistaken  punishment  of  an 
innocent  man  does  him  no  civil  torong.  One  may 
be  falsely  accused,  and  maybe  imprisoned  for  many 
weary  months  to  await  his  trial;  but  it  will  not  be 
contended  that  even  when  his  innocence  is  clearly  re- 
vealed on  the  trial,  and  he  is  acquitted,  the  commu- 
nity is  under  obligation  to  compensate  him  for  his  loss 
and  suffering.  Such  a  principle,  if  established,  would 
inevitably  bring  in  a  train  of  abuses  which  would  soou 
set  aside  all  law. 

We  are  now  speaking  of  the  obligations  of  citizen- 
ship. Where  one  is  the  victim  of  willful  injustice  on 
the  part  of  the  sovereignty  itself,  or  where  the  right 
to  imprison  is  derived  merely  from  the  capture  alone, 
as  is  the  case  in  war,  and  not  frogn  allegiance,  perliaps 
something  different  may  be  said.  And  yet  our  Great 
Master  icould  not  escape  from  even  an  iniquitous  legal 
proceeding,  although  he  declared  that  he  could,  at  once, 
have  called  twelve  legions  of  angels  to  the  assistance 
of  his  humanity  then  in  peril. 

At  all  events,  every  citizen  is  entitled  to  every  legal 
method  of  redress;  while  no  one  is  entitled  to  illegal 
devices.  It  has  even  passed  into  a  majlm  of  law  that 
one  must  not  accomplish  lawful  ends  by  onlawfal 
means.  And  to  this  the  Scripture  responds  by  de- 
nouncing the  maxim,  **  Let  us  do  evil  that  good  may 


come,'*  or  in  other  words,    *'The  end   justifies  the 
means." 

But  where  one  is  actually  guilty  of  a  crime,  does  he 
not  owe  it  to  community  to  submit  quietly  to  the 
penalty  incurred?  Has  he  any  right  whatever  to 
evade  or  throw  off  his  liability  to  make  the  due  repara- 
tion ?  Will  a  man  truly  penitent  of  an  evil  deed  ever 
seek  to  escape  this  (liability  ?  Have  wo  not  heard  of 
men,  moved  by  conscience  to  genuine  repentance,  vol- 
untarily disclosing  their  guilt,  and  subjecting  them- 
selves to  the  penalty  ?  Does  not  the  very  attempt  to 
escape  show  a  continued  disobedience  to  the  law  ?  And 
is  not  obligation  a  far  better  standard  than  mere  na- 
ture? Is  it  not  every  man's  business  to  bring  nature 
into  harmony  with  obligation,  instead  of  trying  to 
break  away  from  the  latter  by  virtue  of  a  natural  im- 
pulse ?  The  usual  purpose  of  a  convict  escaping  is  that 
he  may  perpetrate  his  crimes  anew.  Has  society  no 
right  to  prevent  tliis  by  punishing  attempts  to  throw  off 
the  present  requirements  of  the  penal  law? 

It  will  be  seen,  then,  that  we  justify  the  decision  in 
State  V.  Lewis,  10  Kans.  260,  to  the  effect  that  even  an 
innocent  man  ought  not  to  escape. 

However,  We  regard  the  following  cases  as  involving 
an  absurd  and  unwarrantable  application  of  the  true 
doctrine  —  a  travesty  of  justice,  indeed :  RUey  v.  Slate, 
16  Conn.  47;  State  v.  Davis,  14  Nev.  439;  McLellan  v. 
Dalton,  10  Mass.  101;  Steere  v.  Field,  2  id.  486;  and  i>er- 
haps  Stuart  v.  Supervisors,  86  111.  341. 

It  is  an  excellent  token  to  find  the  Albany  Law 
Journal  resorting  to  the  Scriptures  in  opposition  to 
what  it  regards  as  Iniquitous  decisions.  This  does  it 
great  credit.  But  we  would  recommend  a  closer  peru- 
sal thereof  before  venturing  very  far.  We  regret  to 
see  that,  in  condemning  Steere  v.  Field,  supra,  the 
Journal  should  be  guilty  of  so  gross  an  inaccuracy  as 
in  the  following  sentence :  **  Under  this  doctrine,  St. 
Peter  would  have  been  indictable  for  escape,  although 
he  did  not  oflier  to  go,  and  assured  the  jailer  '  we  are 
all  here.'  "  Now  we  must  gently  inform  the  Journal  ^ 
that  it  was  St.  Paul,  with  his  companion,  SUas,  and 
not  St.  Peter,  who  was  in  the  Phillipiau  prison  on  the 
occasion  referred  to.  ^Kentucky  Law  Reporter. 


STATUTE   OF    FRAUDS— ORAL    CON- 
TRACT  RELATING  TO  LAND  PER- 
FORMED BY  ONE    PARTY. 

ENGLISH  HIGH  COURT  OF  JUSTICE,  EXCHEQUER 
DIVISION,  JUNE  2, 1880. 

Alderson  V.  Maddison,  43  L.  T.  Rep.  (N.  S.)  849. 

A.  desiring  to  retain  in  his  service  the  defendant  who  had 
been  acting  as  his  housekeeper  for  many  years,  and  to 
whom  he  was  indebted  in  arrears  of  wages  for  such  ser- 
vice, represented  to  her  that  if  she  would  forbear  to 
press  him  for  the  arrears  of  wages  due  to  her,  and  giv- 
ing up  other  prospects  in  life,  would  continue  to  serve 
him  for  the  rest  of  bis  life  without  wages,  he  would 
make  a  will  leaving  he^  a  life  estate  in  certain  property 
of  which  he  became  owner  in  fee.  A  made  a  will  which 
was  void,  not  having  been  properly  attested,  by  which 
he  left  the  defendant'  a  life  estate  in  the  property  in 
question,  and  the  defendant,  relying  on  the  representa- 
tions so  made  by  A.,  was  induced  to  continue  in  hlsaer- 
▼tee  till  his  death,  when  she  took  possession  of  the  title 
deeds  of  the  property.  In  an  action  brought  by  the 
plaintiff,  as  the  heir-at-law  of  A,  to  recover  poeseaalon 
of  the  title  deeds,  the  defendant  counter-claimed  for  a 
declaration  that  she  was  entitled  to  a  life  estate  in  the 
said  property,  and  to  retain  the  title  deeds  for  her  life. 
Held,  (1),  that  the  representations  made  by  A.  to  the 
defendant  were  terms  In  a  contract  which  was  binding 
on  A.  and  his  heirs,  and  that  the  defendant  was  entitled 
to  a  life  estate  in  the  said  property,  and  to  retain  the 
title  deeds  for  her  life.  (2),  That  the  contract  related  to 
land  within  section  4  of  the  statute  of  frauds,  but  that 
the  statute  did  not  apply  by  reason  of  the  oontraot  hav- 
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[UK  tmsa  oomplatel]'  perToroied  nii  the  put  ot  the  il»- 

Ommenltiy-  Dt  Bid.  ISCI.&P.U;  bikI  Lo/uk  v.  Vam,  S  L. 
T  Bap.  (N-S.),9lfi;  3  OKt.oaS,  oomraeated  im  iiid  ei- 

THIS  aotlou  WB6  tried  at  theDurhBinSummar  Asalsea 
in  IFTS,  before  Scephait.  J.,  by  wbom  il  was  reserved 
(or  further  oaiiBideTBtloii. 

Tbe  itntometit  ot  otiiim  oIlDEOd  tbitt  tbe  plaintiff  nut 
brotber  kud  taeir-nt-low  nl  Tbomiu  Alileraon.  deoeoHid, 
who  died  1ntaalat«  ou  tbe  Utta  of  Deoemb(>r.  1817.  Riid 
la  wboM  Bcrvicfl  Lha  defeiidaot,  Elizabeth  ModtllBon, 
bad  lived  aa  hoiuekaeper  lor  niaiij  joars  before  his 
death.  Tbomu  Aldersou,  at  tbo  Mme  nt  his  dentb, 
WM  oiruer  In  fee  o(  an  eatato  e^led  Manor  House 
Famii  and  uu  hiii  death  bii  property  descended  to  tbe 
plaintiff  aa  his  heir-at-law.  Tbe  defendant  took  pcx- 
aession  on  Thomas  AldersoD'a  death  uf  the  title  deeds 
ot  the  property-  The  plaintiff  alalmod  tbe  restitution 
of  the  title  deeds  and  damages  for  their  docentloD. 

Tbe  st>t«metit  o(  defense  admitted  In  subatanoa  the 
alleKSliona  of  tbe  Btalemoat  of  claim,  but  stated  In 
detail  that  Thomas  Alderaon.  beoominK  indebted  to  the 
defendant  for  waees,  atid  wIstaluK  her  to  retnutn  in  his 
•errice,  made  an  agraeinent  with  her  to  the  effeot  tbab 
if  she  would  forbear  to  preaa  him  for  the  arrears  of 
wages  daa  to  her,  aud  would  serve  him  for  tbe  rest  of 
his  lite  without  woees,  he  would  at  hi*  death  leave  her 
a  life  interest  in  the  Uiuior  tlouso  Farm.  It  also 
Btated  that  Thomas  Alderwiu.  menubiK  to  carry  out 
hi*  promiseo,  made  a  will  bj  which  he  Ml  the  property 
lu  question  (subject  to  »  small  annuity)  to  tbe  defend- 
ant for  her  lite. 

By  way  ot  oouuter-claim  the  defeudaut  repeated  the 
■talements  above  memioued,  ajid  added  tbnC  tbe  will 
teferred  to.  though  iiKned  by  Thomas  Aldersou.  was 
not  properly  attested,  whereiiy  be  hnd  tailed  to  tulQU 
his  engagements  to  her.  8be  claimed  a  dealaralinii 
that  she  was  entitled  to  a  life  estate  lu  the  Manor 
House  Farm,  ur  to  snoh  lire  estate  as  the  dmtt  will 
purported  to  derise  to  her,  aud  that  she  wb«  entitled 
to  retaiu  the  deeds  tor  her  life.  lu  tbe  alternative  she 
claimed  to  bo  entitled  to  retain  the  deeds  till  she  bod 
been  p^ld  all  wages  dne  to  her,  or  fair  remuueratlon 
lor  her  servioea.  The  only  questions  before  the  court 
were  whether  tbe^detendaat  was  entitled  t<i  a  lite  estate 
Id  tbe  property,  aud  whether  she  was  entitled  to  a  Ueu 

At  the  trial  it  was  proved  that  Thomas  Alderaon  bad 
made  the  will  referred  to,  and  that  it  hud  not  been 
properly  attested,  so  that  as  a  will  it  was  void. 

At  the  suggestion  ot  the  oounsol  ou  both  sides,  tbe 
following questloD  was  put  to  the  Jury,  viz. :  whether 
the  defendant  was  tuduoed  to  serve  Tbomas  Alderaon 
»s  hi«  housekeeper  without  wages  fur  many  years,  and 
lo  give  up  other  prospeota  of  establisbmeut  in  life,  by 
a  promise  made  by  hint  to  her  to  muke  n  will  leavlug 
her  a  life  estate  in  Manor  House  l''arm,  if  aud  when  It 
became  hia  property!  The  jury  replied,  ■'  Yes,"  and 
the  judge  thereupon  reserved  tor  further  consideration 
tbe  effect  of  this  fluding  and  the  evidence. 


..  after  stating  tbe  tacts  aa  given  above, 
eontinued  —  The  substantial  question  appears  to  me  to 
ari*e  upon  tbe  defendant's  couuterHjlnim.  Has  she  a 
right  to  the  duclaratlou  tor  which  she  asks  that  she  Is 
•iititled  to  a  Ufa  estate  in  poasesalon  in  the  property, 
aiid  to  the  custody  of  the  deeds  tor  lifeT  It  not,  I  do 
not  see  bow  she  can  be  eatitled  to  a  lieu  upon  the  deeds 
tor  any  amount  of  wokcs  which  may  be  due  t«  her. 
Indeed.  It  was  hardly  contended  lu  argument  that  she 
was  so  entitled.  The  defendant's  case  Is  put  In  two 
ways.  FInt,  it  is  said  that  Tbomos  Aldorsoo  made 
representations  to  her  which  luBuenoed  her  oondni^t. 
sod  which  bis  heir  Is  bound  to  make  K^od.  Next,  it  Is 
Mid  that  what  took  place  between  them  amounted  to 


a  oontrnct,  thut  In  cimsl deration  of  hnr  sarviug  hlni  tor 
bis  lifn  he  would  leave  her  by  his  will  a  life  ItiCerust  in 
the  farm,  if  it  beoania  bis  property  durluR  his  life  and 
it  she  Rurvlvud  him.  I  think  that  if  this  was  so  she  Is 
entitled  to  what  is  equivalent  to  speoillc  perturmaiioe 
of  thn  contract.  The  law  upon  tbe  subject  is,  I  thluk, 
olcnr  and  consistent  when  all  the  deciaioua  are  consid- 
ered, but  I  am  led  to  believe  that  an  Impression  exists 
that  thoro  may  be  such  a  thing  as  a  representallnu 
w bleb,  though  upltheracontract  nor  part  otnooutmot, 
ly  have  the  effect  ot  binding  the  person  who  makes 
as  if  it  were  a  contract.  I  do  not  aiiree  with  tbla 
)w,  and  t  tbink  It  desirable  to  stale  fully  the  way  la 
licb  the  matter  presents  Itself  to  me.  It  seems  to 
me  that  every  representation,  false  when  made  or  talsl- 
fled  by  the  event,  must  operate  In  one  nt  three  ways  It 
'  I  to  produce  any  legal  consequences.  First,  It  ma7 
a  term  in  acoutract.  In  wbioh  case  11a  falsity  will, 
accord  log  to  c  I  re  am  stances,  either  rendi-r  the  contract 
idoble,  or  render  tbe  person  making  the  representa- 
tion liable  either  to  damages  or  to  a  decree  that  he  or 
representatives  shall  give  offmt  to  tbe  representa- 
;  seooiidly.  it  may  operate  aa  an  estoppel  prevent- 
ing the  person  making  the  re  presentation  from  deny- 
ing itstruth.asagaiiist  persona  whose  conduct  baa  been 
~  lenced  by  it;  thirdly,  it  may  amount  to  a  oriminaf 
rise.  The  common  case  of  a  warranty  isau  instance 
of  a  representation  forming  part  ot  a  contract.  PtcJt- 
ard  V.  .Sears,  It  Ad.  &  K.  109.  and  many  other  well- 
known  oases  are  instaucoa  of  representations  amount- 
ing to  an  estoppel.  A  false  pretense  by  which  money 
Is  obtained  Is  an  instance  of  a  representation  amount- 
ing to  a  crime.  Besides  tbose  there  la  a  class  ot  false 
ropreacntatluna  which  have  no  legal  effect.  These  are 
cases  in  which  a  person  eicites  expectations  which  he 
does  not  fulfil,  as,  tor  Instance,  where  a  person  loada 
another  to  believe  that  be  Intends  to  make  him  his 
heir,  and  tben  leaves  his  property  away  from  him. 
Though  such  conduct  may  inflict  greater  logs  on  tbe 
sufferer  than  almost  any  breach  of  onntract.  and  may 
olve  greater  moral  guilt  than  many  oninmiin  frauds. 
It  involves  no  legal  ouusequenoca,  unlens  the  person 
maklug  the  representation  not  only  excites  an  expecta- 
tion that  it  will  be  tulfiUed,  but  legally  binds  himaeU 
to  fulBl  it,  in  which  cose  he  must,  as  it  aeema  to  me, 
fulfil  It.  It  will.  I  think,  be  found  that  all  the  difficul- 
ties ot  tbe  subject  may  be  solved  by  keeping  in  mind 
this  claaaiflcBtian  uf  tbe  different  classes  of  falae  repre- 
aentationa.  Nothing  need  be  said  here  of  criminal 
false  representational  nor  need  I,  on  the  present  oooa- 
sion,  sny  mure  ot  false  represeutatioos  amounting  to 
eatoppela  than  that  It  dues  not  appear  tn  ine  that  the 
law  upon  that  subject  has  any  thing  to  do  with  this 
case.  Thomas  Alderson  neither  did  nor  said  any  thing 
that  could  estop  either  him  or  bla  heir  from  denying 
[iy  state  of  tacts  whatever.  Tie  promised  tn  leave  his 
onaekeoper  a  life  estate  lu  the  Manor  Farm.  Be  In- 
tended to  do  BO,  and  bad  a  will  prepared  which  pur- 
ported to  do  so.  Ho  signed  that  will  in  the  presence  ot 
two  wltnesaea,  but  unfortunately  they  were  not  tioth 
present  at  once,  and  accordingly  tbe  will  was  void. 
What  relation  can  eatoppela  by  consent  or  by  atate- 
menta  have  tosucb  a  case  as  thisT  To  say  that  Alder- 
aon'a  heir-at-law  la  estopped  by  Alderaon'a  oonduct 
from  denying  the  validity  ot  the  irregularly  attested 
will  would  bo  to  repeal  the  Statute  ot  Wills ;  but  I  do 
not  aoe  what  other  estoppel  would  affect  the  ease. 
Who  is  to  bo  estopped  T  What  ossertlon  is  he  estopped 
from!  Tbe  question,  therefore,  comes  lo  bo  tli!»: 
Were  tbe  representations  made  to  the  defendant  terms 
in  a  contract,  or  werethey  merely  voluntary  revocable 
promises  which  were  not  In  tact  carried  out?  In  other 
words,  did  Thomas  Alderaon  contract  with  his  house- 
keeper that  he  would  k-ave  ber  a  life  lulereat  In  the 
Manor  Farm  If  Bhe  would  aerve  him  for  his  lite,  and  l( 
the  form  became  his  property  and  if  slie  survived  him; 
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or  did  he  iuduce  her  so  to  serve  him  bj  making  prom- 
ises not  intended  to  be  lofi:all7  binding?  Did  she  make 
a  burgnin,  or  did  she  take  her  chanoe  of  his  keeping  his 
word?  Before  examining  the  facts  of  this  partioalar 
case  it  will,  I  think,  be  well  to  refer  to  the  decisions 
which  have  led  me  to  state  the  question  in  this  form. 
I  do  so  because  some  of  the  language  used  in  them 
may  seem  to  countenance  the  notion  that  there  may  be 
a  binding  representation  which  is  neither  a  contract 
nor  an  estoppel.  I  think,  however,  that  when  the 
matter  is  considered  it  will  be  found  that  whenever 
representations  have  been  held  to  be  binding,  the  cir- 
cumstances were  such  as  to  show  that  all  the  conditions 
of  a  valid  contract  had  been  fulfilled,  and  that  in  all  the 
cases  in  which  representations  have  been  held  not  to 
be  binding,  one  or  more  of  those  conditions  were 
absent.  I  understand  by  a  contract  an  agreement 
which  the  law  will  enforce,  and  I  apprehend,  that 
speaking  generally,  the  law  will  enforce  all  agreements 
nuido  upon  good  consideration  or  with  certain  solem- 
niiios  which  dispense  with  consideration.  Agreement 
and  consideration  are  thus  the  elements  which  consti- 
tute a  contract  not  under  seal.  It  may  seem  trivial  to 
mention  such  obvious  matters,  but  attention  to  them 
appears  to  me  to  clear  up  many  decisions  which  are  not 
otliorwise  very  readily  explained.  I  now  proceed  to 
examine  the  cases  referred  to,  taking  first  those  in 
which  representations  were  held  to  be  binding,  and 
next  those  in  which  they  were  held  not  to  be  binding. 
The  first  case  is  Uammersley  v.  De.  Diel,  12 CI.  &  F.  45. 
The  facts  were  that  the  brothers  of  a  lady  engaged  to 
bo  married  wrote,  by  her  father's  authority,  a  memo- 
randum, part  of  which  was  as  follows:  **Mr.  Thomson 
proposes  for  the  present  to  allow  his  daughter  2O0L  per 
annum  for  her  private  use,  subject  to  a  possibility  of  a 
reduction  in  that  sum  in  case  political  or  other  circum- 
stances should  diminish  his  income;  and  also  intends 
to  leave  a  further  sum  of  10,0002.  in  his  will  to  Miss 
Thomson,  to  be  settled  on  her  and  her  children,  the 
disiwsition  of  which,  supposing  she  had  no  children, 
will  be  prescribed  by  the  will  of  her  father.  These  are 
the  bases  of  the  arrangements  proposed,  subject  of 
course  to  revision;  but  they  will  be  sufficient  for 
Baron  de  Biel  to  act  upon.'*  The  paper  also  contained 
a  condition  that  Baron  de  Biel  was  to  settle  600Z. 
a  year  on  his  wife  for  life.  The  marriage  took 
place.  Baron  de  Biel  made  the  settlement  which 
he  had  engaged  to  make,  but  the  sum  referred  to 
was  not  left  in  the  will,  and  it  was  held  that  it 
must  be  settled  for  the  benefit  of  a  child  of  the  daugh- 
ter. Lord  Cottenham,  in  delivering  judgment  as  Lord 
Chancellor  on  appeal  from  the  Master  of  the  Rolls, 
said  (12  CI.  &  F.  at  p.  61,  n.) :  *'  I  propose  first  to  con- 
sider whether  there  was  any  such  agreement  previous 
to  the  marriage  as  *  *  *  was  binding  on  the  late 
Mr.  Thomson  to  give  an  additional  10,000{.  as  the  por- 
tion of  his  daughter.  If  it  be  supposed  to  be  necessary 
for  this  purpose  to  find  a  contraot  such  as  usually  ac- 
companies transactions  of  importance  in  the  pecuniary 
affiiirs  of  mankind,  there  may  not  be  found  iu  the 
memorandum  or  in  the  other  evidence  in  the  cause 
proof  of  any  such  contract,  and  this  may  have  led  to 
the  defense  set  up  by  the  defendants;  but  when  the 
authorities  on  this  subject  are  attended  to,  it  will  be 
found  that  no  such  formal  contract  is  required.  A 
representation  made  by  one  party  for  the  purpose  of 
influencing  the  conduct  of  the  other  party,  and  acted 
on  by  him  will  in  general  be  sufficient  to  entitle  him 
to  the  assistance  of  this  court  for  the  purpose  of  real- 
izing such  representation.**  This  language  was  adopted 
by  Lord  Campbell  in  delivering  judgment  iu  the  House 
of  Lords,  and  by  Stuart,  Y.  C,  In  the  case  of  Loffus  ▼. 
Maw,  6  L.  T.  Rep.  (N.  S.)  346;  3  GitT.  692;  32  L.  J.  49, 
Ch.  I  am  inclined  to  think  that  it  has  been  misunder- 
stood, and  has  been  supposed  to  lay  down  the  role  that 
iu  oases  of  this  kind,  a  representation  not  amoanting 


to  a  contract  may  be  binding  on  the  person  who  makes 
it.    I  do  not  understand  Lord  Cottenham  to  have  said 
any  thing  of  the  sort.    His  words  appear  to  me  to 
mean  only  that  contracts  of  this  nature  may  be  made, 
like  other  contracts,  by  informal  documents,  or  partly 
by  documents  and  partly  by  conduct.    That  this  is  to 
is  clear  from  other  oases.    In  Ludera  v.  AnsUy,  4  Yes. 
501,  it  was  held  that  a  letter,  making  a  suggestion  as  to 
a  settlement,  followed  by  marriage  under  such  circum- 
stances as  to  imply  the  acceptance  of  the  suggestion, 
may  be  a  contract  for  a  settlement.    Hammeraley  ▼. 
De  BUiU  12  CI.  &;  F.  45,  has  been  followed  by  several 
other  cases.    ProU  v.  Soady,  1  L.  T.  Bep.  (K.  S.)  309; 
2  Giif .  1,  was  in  principle  similar  to  HammeraiUy  v.  De 
Diet  (sup.),  and  Stuart,  Y.  C.  decided  it  on  the  author- 
ity of  that  case,  of  which  he  said :  **  There  was  no 
more  than  the  expression  of  an  intention  to  leave  this 
sum  '*  (10,000(.)  **  by  a  revocable  instrument.    But  in- 
asmuch as  the  expression  of  that  intention  on  such  an 
occasion  Shad  an  influence  on  the  conduct  of  the  con- 
tracting parties,  and  was  an  inducement  to  the  con- 
tract,   the   House  of   Lords    *    *    *    compelled   the 
executors  of  him  who  had  made  the  representation  to 
pay  the  money,  and  to  fulfill  that  which  was  expressed 
as  a  mere  intention.   This  doctrine,  which  gives  all  the 
force  of  a  binding  contract  to  tho  mere  expression  of 
an  intention  to  do  something  by  an  instrument  re- 
vocable in  its  nature,  is  too  firmly  established  to  be 
shaken.*'    This  appears  to  me  to  be  equivalent  to  say- 
ing that  the  cases  establish  that  an  agreement  to  make 
a  will  in  a  particular  way  may  be  a  binding  contract, 
that  it  need  not  be  made  in  any  particular  form,  and 
that  if  binding  it  may  be  enforced  against  the  repre- 
sentatives of  the  party  making  the  agreement.    Loffu8 
V.  Maw,  6  L.  T.  Bep.  (N.  S.)  346;  3  GifT.  592;  82  L.  J. 
49,  Ch.,  is  the  next  case.    Its  facts  are  almost  precisely 
the  same  as  those  of  the  case  now  before  me.  Guunell, 
being  old  and  infirm,  promised  Loifus  that  If  she  would 
continue  In  his  service  till  his  death,  he  would  leave  her 
the  rents  of  two  houses  for  her  life.    He  showed  her  a 
codicil  to  his  will  which  he  made  for  this  purpose,  but 
he  afterward  revoked  it  by  a  further  codicil.    It  was 
held  by  Stuart,  Y.  C,  that  the  trusts  in  favor  of  the 
plaintiff  in  the  codicil  which  had  been  revoked  should 
be  performed.    The  judgment  quotes  part  of  the  pass- 
age already  quoted  from  Lord  Cottenham*s  judgment 
in  HammenUy  v.  De  Biel  {aup,),  and  also  refers  to  the 
well-known  case  of  Pickard  v.  Sears,  6  Ad.  &,  E.  460, 
as  an  authority  to  show  that  a  man  may  be  bound  by  a 
representation  made  to  another  person  for  the  purpose 
of  infiuencing  his  conduct.    For  the  reasons  already 
given,  it  seems  to  me  to  be  simpler  and  more  distinct 
to  say  that  the  case  was  one  of  a  contract  by  mutual 
promises — *'  If  you  will  serve  me,  I  will  leave  yon  the 
rents  of  two  houses.**    If  it  is  objected  that  a  will  is  in 
its  nature  revocable,  the  answer  is  that  the  cases  of 
Hammeraley  v.  De  Bid  (sup.)  and  Prole  v.  Soady  {»up,) 
show  that  that  is  no  reason  why  a  promise  for  valuable 
consideration  to  make  a  will  should  not  be  a  binding 
contract.    This  language  is,  I  think,  simpler  than  that 
which  turns  upon  representation.    If  the  promise  bad 
been,  **  If  you  will  serve  me  for  a  year,  I  will  pay  you 
20L"  the  promise  to  pay  the  20L  would  hardly  have 
been  described  as  a  representation  which  the  promisor 
was  bound  to  make  good.    I  do  not  know  why  such 
terms  should  be  applied  to  a  promise  to  make  a  wllL 
Loffua  V.  Maw  Is  approved  pf  in  Coles  v.  PUkington^  31 
L.  T.  Bep.  (N.  S.)  428;  L.  B.,  19  Eq.  174,  which,  how- 
ever, relates  to  a  different  subject.     Coverdaie  v.  Easit- 
iMKxi,  27  L.  T.  Bep.  (N.  S.)  646;  L.  Bep.,  15  Eq.  121,  Is 
a  cane  similar  in  principle  to  Loffus  v.  Maw  {sup,). 
The  father  of  a  woman  about  to  be  married  wrote  let- 
ters to  the  mother  of  the  Intended  husband  In  which 
he  said,  '*  Y.,  being  my  only  child,  of  course  she  will 
come  into  possession  of  what  belongs  to  me  at  my 
deoeaso."    **  It  hai  been  mj  intention,  iu  the  event  of 
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the  marriage  taking  place,  to  make  a  similar  will  in  ac- 
oordauce  with  the  facta  of  the  case,  and  of  course  1 
should  settle  my  property  on  my  daughter  absolutely." 
These  and  similar  expressions,  followed  by  marriage, 
were  held  by  Bacon,  Y.  C,  to  constitute  a  contract. 
Ilia  words  are  **  that  representations  of  this  kind  will 
constitute  a  contract  is  shown  beyond  the  possibility 
of  question  by  every  case  which  has  been  referred  to, 
as  well  by  those  in  which  the  contract  has  been  en- 
forced, as  by  those  in  which  the  court  has  found  it  im- 
possible to  establish  the  contract.*'  The  result  of  all 
these  cases  appears  to  me  to  be  that  a  contract  to  make 
a  partioalar  disposition  of  property  by  will  is  not  in- 
valid merely  because  a  will  is  revocable,  that  such  a 
contract  need  not  be  made  in  any  particular  form 
(though  the  provisions  of  the  Statute  of  Frauds  may 
apply  to  it),  and  that  the  validity  of  such  a  contract 
must  be  tested  by  the  rules  which  govern  the  validity 
of  other  ooutrocts.  I  now  pass  to  the  cases  in  which 
representations  of  intention,  whether  as  to  wills  or 
other  dispositions  of  property,  have  been  held  not  to  be 
binding.  All  of  these  are  oases  in  which  the  language 
used  was  considered  to  amount  to  nothing  more  than 
a  declaration  of  what  the  parties  influenced  by  it 
knew  or  oaght  to  have  known  to  bo  no  more  than  a 
present  revocable  intention.  Such  declarations,  no 
doubt,  in  many  cases  raised  natural  expectations,  which 
induced  the  parties  to  whom  they  were  made  to  take 
irrevocable  steps ;  but  in  each  case  the  decision  turned 
on  the  question  whether  the  declaration  made  was  in- 
tended to  form  part  of  a  contract,  or  only  to  announce 
a  present  revocable  intention,  or  (which  is  the  same 
thing)  to  make  a' promise  for  which  there  was  no  con- 
sideration. The  first  of  these  cases  is  Jorden  v.  Money, 
5  II.  of  L.  Cas.  185;  23  L.  J.  8G5,  Ch.  This  was  a  case 
in  which  the  facts  were  hard  to  be  ascertained,  and 
were  oi>en  to  various  constructions.  Lord  Cran  worth 
and  Lord  Brougham  differing  from  Lord  St.  Leonards 
in  their  view  of  them.  When  Mr.  Money  was  about 
to  be  married,  a  question  arose  as  to  his  means,  and  in 
particular  as  to  12001.  which  ho  owed  to  Mrs.  Jorden, 
as  joint  obligor  on  a  b<md,  which,  in  Mrs.  Jorden's 
opinion,  had  been  obtained  fiom  him  unfairly  by  a 
brother  of  hers,  whose  personal  representative  she 
was.  She  used  language  on  various  occasions  which, 
to  say  the  least,  expressed  a  strong  intention  not  to 
sue  upon  the  bond,  which  she  said  she  had  abandoned , 
and  Mr.  Money  wtis  induced  to  marry  by  what  she 
said.  Afterward  a  decree  was  made  by  the  Master  of 
the  Rolls,  and  affirmed  by  the  Lords  .Tustices,  that 
Mr.  Money  should  be  released  from  the  bond.  It  was 
argued  that  she  had  made  a  representation  leading  Mr. 
Money  to  marry,  which  she  was  bound  to  make  good. 
On  appeal  to  the  House  of  Lords,  Lord  Cran  worth  and 
Lord  Brougham  were  both  of  opinion  that  her  lan- 
guage amounted  at  most  to  a  promise  not  to  sue  on  the 
bond.  Such  a  promise,  made  in  consideration  of  Mr. 
Money's  marriage,  would  have  been  good  as  a  contract 
if  the  statute  of  frauds  had  been  complied  with.  The 
statute  of  frauds  not  having  been  complied  with,  the 
promise  was  not  binding  as  a  contract,  and  if  regarded 
as  a  mere  representation,  it  could  not  even  be  said  to 
be  false,  for  it  truly  represented  the  state  of  her  mind 
when  she  made  it.  Esich  judgment,  in  short,  appears 
to  me  to  proceed  upon  the  principle  already  stated 
that  a  representation  must  operate  either  as  a  contract 
or  as  an  estoppeL  Lord  St.  Leonards  took  a  different 
view  both  of  the  facts  and  of  the  law  of  the  case,  and 
part  of  the  language  used  by  him  may  seem  at  first 
sight  to  imply  that  a  representation  not  amounting  to 
a  contract  may  have  the  effect  of  a  contract.  Ac- 
cording to  the  view  which  he  took  of  the  facts,  Mr. 
Honey's  father  had  certain  claims  against  Mrs.  Jorden, 
which  he  forbore  to  urge  in  consideration  of  her 
giviDg  ap  her  claim  on  his  son.  This,  he  said  (5  H.  of 
L.  O.  »l  p.  210),  thefar  loidshipa  were  not  '*  driven  to 


treat  as  a  contract  in  the  proper  sense  of  the  word. 
It  is,  however,  a  representation  by  one  party  of  an  in- 
tention "  (the  word  *'  not "  appears  to  bo  here  omitted) 
"to  do  an  act  which  ho  refrains  from  doing  in  con- 
sideration of  another  party  giving  up  a  right  to  some- 
thing else,  and  refraining  from  doing  another  act;  and 
I  will  show  your  lordships  that  that  is  perfectly  good 
in  law,  and  can  be  enforced  without  any  legal  contract 
at  all."    Ho  afterward  says:  *'IIe   (Mr.   Money,   tho 
father)  says,  *  I  will  not  enforce  tho  right  against  you, 
which  I  know  I  have,  if  you  will  not  enforce  your  right 
against  my  son.'    That  is  a  representation  which  your 
lordships    will   presently    see  the    effect  of    in  point 
of   law,    but    it    is    a   representation    that    does    not 
depend  upon  contract.     It  is  not  buying  and  selling, 
but    dealing   in    representation    between    parties,    a 
part  of  the  res  gesUs  of  the  case  up  to  the  time  of  the 
marriage."    This  language  does   not,   I   think,   mean 
more  than  that  the  agreement  in  question  was  not  one 
of  those  contracts  which  have  well-known  legal  names 
and  incidents,  like  tho  contract  of  bargain  and  sale; 
but  as  Lord  St.  Leonards  states  tho  matter,  It  was  an 
agreement   made  upon   good  considonition,   and  en- 
forceable by  law.     Such  an  agreement  I  should  regard 
as  a  contract.     I  know,  indeed,  of  no  definition   of  i\ 
contract  which  would  exclude  it.     In  a  later  part  of  his 
judgment.  Lord   8t.  Leonards   states  that  ho  differs 
from   his  colleagues  as  to  the  sort  of  representation 
which  may  operate  ah  in  estoppel.    He  su])poses  them 
to  lay  dow^n  (5  H.  L.  C  »?t  p.  248)  that  "  it  must   be  a 
misrepresentation  of  the  facts,  and  not  a  declaration 
of  what  you   intend  to  do,  or  intend  to  omit  to  do." 
The  principle,  ho  observes,  is  that  a  person  is  not  to  bo 
induced  to  act  by  deception,  whence  he  infers  that  '*  it 
is  utterly  immaterial  whether  it  is  a  misrepresentation 
of  facts  as  it  actually  existed,  or  a  misrepresentation 
of  an  intention  to  do  or  to  abstain  from  doing."     If 
this  view  were  adopted  in  its  entirety,  every  promise 
on  which  a  person  acted,  oven  if  there  were  no  consid- 
eration, would  be  binding  by  way  of  estoppel,  and  such 
a  doctrine  would  alter  the  present  law  by  giving  legal 
fr)rce  to  that  class  of  representations  which  at  present 
are  only  morally  binding.     Tho  difference  between  the 
classes  of  misrepresentation  which  do  and  do  not  bind 
seems   to  me  to  be  plain.    To  say,  **  1  have  cancelled 
this  bond,"  when  you  have  not,  is  to  tell  an  untruth. 
To  say,  *'l  intend  to  cancel   this  bond,"  is  to  make  a 
statement  as  to  a  present  revocable  intention.     If  a 
person  chooses  to  act  on  such  a  representation,  with- 
out having  it  reduced  to  the  form  of  a  binding  con- 
tract, he  knows,  or  ought  to  know,  that  ho  takes  his 
chance  of  the  promisor  changing  his  mind,  and  there- 
fore he  is  in  no  worse  position  if  the  statement  is  false 
when  it  is  made  —  i.  c,  if  that  intention  is  not  really 
entertained  —  than  if  it  is  true  when  it  is  made;  i.  c, 
if  the  intention  exists,  and  the   person  making  tho 
statement  intends  to  revoke  it  if  ho  pleases.     I  have 
examined  this  case  at  length,  because  I  think  that  the 
language  I  have  referred  to  has  contributed  to  the  con- 
fusion which  has  been  introduced  into  the  subject,  but 
that  when  tho  whole  case  is  fully  considered,  it  is  an 
authority  for  the  view  which  I  have  expressed.    There 
are  several  other  cases  which  support  the  same  view. 
In  Maunsell  v.  Hedge 8,  4  H.  of  L.  C.  1039,  Mr.  Eyre, 
the  uncle  of  Mr.  Maunsel,  who  was  engaged  to  be  mar- 
ried, wrote  Mr.  Maunsell  a  letter,  in  which  he  said :  *'  I 
have  made  my  will,  and  left  you  my  property  in  tho 
county  of  Tipporary,  which  is  considerable."    Ue  re- 
peated the  statement  in  another  letter,  and  added : 
**My  county  of  Tipperary  estate  will  come  to  you  at 
my  death,  unless  some  unforeseen  occurrence  should 
take  place."    He  refused,  however,  to  make  any  set- 
tlement.   In  a  settlement  made  by  Mr.  Maunsell  it  was 
recited  that  he  had  expectations  from  Mr.  Eyre,  and 
he  consented  to  settle  any  property  which  he  might 
reoeive  under  bis  will.    The  property  was  afterward 
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devised  to  others.  It  was  held  in  this  case,  that  as 
there  was  no  contract  bj  Mr.  Eyre  to  settle  the 
property,  the  trustees  of  the  will  could  not  be  com- 
X>elled  to  convey  it  to  Mr.  Maunsell.  Lord  Crauworth, 
in  his  judgment,  says  (4  H.  of  L.  C,  p.  1055) :  **  Where 
a  man  engages  to  do  a  particular  thing  he  must  do 
it — that  is  a  contract ;  but  where  there  are  no  direct 
words  of  contract,  the  question  must  be,  what  has  he 
done  ?  He  has  made  a  contract,  or  he  has  not.  In  the 
former  case  he  must  fulfill  his  contract ;  in  the  latter 
there  is  nothing  that  he  is  bound  to  fulfill.  *  *  *  * 
Where  a  person  makes  a  representation  of  what  he 
says  he  has  done,  or  of  some  independent  fact,  and 
malres  that  representation  under  circumstances  which 
he  must  kuow  will  be  laid  before  other  persons  who 
are  to  act  on  the  faith  of  his  representation  being 
true,  and  who  do  act  on  it,  equity  will  bind  him  by 
such  representation,  treating  it  as  a  contract.*'  He 
says  elsewhere  (4  H.  of  L.  Cas.,  at  p.  1056) :  **  There  is 
no  middle  term,  no  tertiiim  quid,  between  a  representa- 
tion so  made  as  to  be  effective  for  such  a  purpose,  and 
being  effective  for  it  and  a  contract,  they  are  identi- 
cal." He  adds,  in  reference  to  Hammeraley  v.  De  Bid 
{8up.)t  **  though  you  see  the  word  *  representation ' 
used  as  it  is  in  the  speech  of  Lord  Cottenham,  I  cannot 
think  that  it  was  meant  to  bear  the  construction  now 
attributed  to  it  and  to  raise  any  such  distinction  as  is 
now  relied  on .  That  word  is  no  part  of  the  judgment. 
I  must  say  that  I  do  not  think  it  is  a  word  very  hap- 
pily employed.  The  only  distinction  I  understand  is 
this,  that  some  words  which  would  not  amount  to  a 
contract  in  one  transaction  may  possibly  be  held  to  do 
so  in  another."  He  adds :  **  The  circumstances  there  " 
(in  Hammeraley  v.  De  Biel)  **  gave  to  the  words  used 
the  character  of  a  contract  which  equity  was  bound  to 
enforce."  The  judgment  of  Lord  St.  Leonards  is  to 
the  same  effect.  He  is  reported  to  have  said  expressly 
in  the  course  of  the  argument  (4  H.  of  L.  Cas.,  at  pp. 
1051, 1060)  that  Hammersley  v.  De  Biel  (sup,)  was  a  case 
of  contract.  Both  Lord  Cranworth  and  Lord  St.  Leon- 
ards point  out  that  in  Maunsell  v.  Hedges  {sup.)  there 
was  no  contract  at  all,  and  they  decide  the  case  on  that 
basis.  The  oases  of  Caton  v.  Caton,  12  L.  T.  Rep.  (N.  S.) 
532;  L.  Bop.,  2  H.  of  L.  127,  tind.  Dashwood  v.  Jermynt 
12  Ch.  Div.  776,  are  illustrations  of  the  same  principle. 
Each  is  a  case  in  which  a  promise  to  make  a  will,  not 
amounting  to  a  contract,  was  held  to  confer  no  rights 
upon  the  promisee  after  the  death  of  the  promisor. 
Such  being  my  view  of  the  law,  I  now  come  to  the 
question  whether  in  this  case  there  was  a  contract  be- 
tween the  parties.  The  answer  to  that  question  put  to 
the  jury  certainly  does  not  in  plain  and  direct  words 
afiBlrm  such  a  contract,  and  it  is  no  doubt  to  be  re- 
gretted that  the  question  was  not  so  framed  as  to  give 
them  an  opportunity  to  do  so.  This  is  to  be  attributed 
to  the  view  taken  by  the  counsel,  who  were  no  doubt 
guided  by  the  case  of  Loffus  v.  Maw  (siip.),  and  were 
desirous  of  bringing  this  case  within  the  terms  of  the 
principle  laid  down  in  that  case  by  Stuart,  V.  C.  In 
substance,  however,  1  think  the  finding  of  the  jury, 
especially  when  it  is  taken  in  connection  with  the  evi- 
dence of  the  defendant,  is  equivalent  to  a  finding  that 
there  was  a  contract.  It  must  be  taken  that  the  de- 
fendant was  induced  by  a  positive  promise,  or  series  of 
promises,  to  forego  the  wages  to  which  she  would  other, 
wise  have  been  entitled,  and  to  givo  up  a  prospect  of 
being  married.  It  is  to  me  inconceivable  that  she 
should  have  done  this  had  she  not  understood  the 
promises  so  made  to  be  legally  binding.  The  making 
of  the  will  to  her  satisfaction,  and  the  fact  that  Alder- 
son  showed  it  to  her  to  see  if  she  was  satisfied,  are  to 
my  mind  the  strongest  possible  evidence  that  such  was 
the  character  of  the  transaction.  If  it  had  been  in- 
tended that  she  was  to  have  been  at  his  mercy  he 
would  not  have  shown  her  the  will.  It  was  urged  that 
there  wm  no  mutuality,  that  ahe  might  have  left  his 


service  at  any  moment,  and  that  he  would  have  had  no 
remedy,  and  that  as  every  contract  Implies  mutuality, 
there  was  thus  no  contract.  Upon  full  consideration 
I  do  not  agree  with  this  view.  Whether  he  would  have 
had  any  remedy  against  her  if  she  had  left  his  service 
may  be  a  question,  but  there  are  many  oases  in  which 
the  consideration  on  one  side  must  be  wholly  executed 
before  any  obligation  arises  on  the  other,  and  in  which 
the  party  who  gives  the  first  consideration  is  never  un- 
der any  obligation  to  give  it.  In  such  cases  it  is  impos- 
sible that  more  than  one  party  to  tho  contract  should 
ever  sue  upon  it.  Cases  in  which  a  reward  is  offered 
for  information  are  an  illustration.  The  person  who 
promises  the  reward  can  never  sue  any  one  for  not  giv- 
ing the  information,  but  when  the  information  has 
been  given  the  promisee  can  sue  for  the  reward.  The 
doctrine  that  the  solemnity  of  sealing  dispenses  with 
consideration  is  connected  with  such  obligations  as 
these.  A  bond  is  usually  given  in  respect  of  an  exe- 
cuted consideration,  which,  if  there  were  no  bond, 
would  often  impose  an  obligation  on  the  obligor, 
though  he  may  never  have  had  any  right  of  action 
against  the  obligee.  Upon  the  whole,  I  am  of  opinion 
that  there  was  a  contitust  between  Thomas  Alderson 
and  the  defendant  to  the  effect  already  stated.  As  it 
was  a  contract  relating  to  land,  it  falls  within  the  4th 
section  of  the  statute  of  frauds,  but  as  it  was  com- 
pletely performed  on  the  part  of  the  defendant,  ac- 
cording to  the  well-known  doctrine  of  equity,  the 
application  of  the  statute  is  barred.  There  will  be  a 
declaration  as  prayed  in  the  counter-claim,  but  as  the 
case  is  certainly  one  of  difficulty,  and  one  in  which  the 
heir  could  hardly  be  expected  to  contfede  at  once  the 
claim  made  by  the  defendant,  I  think  that  the  costs 
ought  to  come  out  of  the  estate. 

Judgment  for  the  d^endant. 


UNREASONABLE  REGULATION  BY  CAR- 
RIER OF  PASSENGERS. 

ENGLISH  HIGH  COURT  OP  JUSTICE,  QUEEN'S  BENCH 

DIVISION,  JULY  5,  188iX 

Saunders  v.  South-Eastern  Railway  Co. 

An  English  statute  provides  that  a  railway  company  may 
make  regulations  for  certain  express  purposes,  and  gen- 
erally for  regulating  the  travelling  upon  or  using  and 
working  of  the  railway.  A  by-law  of  a  railway  com- 
pany provided  that  **  no  passenger  will  be  allowed  to 
enter  any  carriage  used  on  the  railway,  or  to  travel 
therein  upon  tho  railway,  unless  furnished  by  the  com- 
pany with  a  ticket  specifying  the  class  of  carriage  and 
tho  stations  for  conveyance  between  which  such  ticket 
is  issued.  Every  passenger  shall  show  and  deliver  up 
his  ticket  (whether  a  contract  or  season  ticket  or  other- 
wise) to  any  duly  authorized  servant  of  the  company, 
whenever  required  to  do  so  for  any  purpose.  Any  pas- 
senger travelling  without  a  ticket,  or  failing  or  refusing 
to  show  or  deliver  up  his  ticket  as  aforesaid,  shall  be 
required  to  pay  the  fare  from  the  station  whence  the 
train  originally  started  to  the  end  of  his  journey.*'  A 
passenger,  without  fraud,  refused  to  show  his  season 
ticket  on  passing  over  a  station  platform  of  the  com- 
pany to  which  his  ticket  applied ;  and  was  convicted  by 
a  magistrate  under  this  by-law  in  the  amount  of  the 
fare  from  the  starting  place  of  tho  train  by  which  he 
had  Just  travelled.  Held,  that  this  by-law  was  void  for 
unreasonableness  in  the  amount  fixed  for  the  x>enalty ; 
and  that  the  conviction  must  be  quashed.  Hield,  also, 
by  Cockburn,  C.  J.,  that  tho  by-law,  in  terms,  applied 
only  to  persons  in  the  company's  carriages ;  and  that  in 
any  case,  for  other  reasons,  it  was  not  within  tho  author> 
Ity  of  the  statute. 

CASE  stated  by  a  metropolitan  police  magistrate,  by 
whom  the  appellant,  Harris  C.  L.  Saunders,  was 
convicted  for  a  violation  of  the  by-laws  of  the  re- 
spondent railway  company,  in  refusing  to  show  his 
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ticket  while  travelling  as  a  passenger  on  respondent's 
railwaj.    The  opinion  states  the  case. 

CocKBURN,  C.  J.  This  is  an  appeal  against  the  oou- 
▼ictiouof  the  appellant  by  a  metropolitan  police  magis- 
trate for  breach  of  abj-Iaw  of  the  respondent  com- 
panj,  which  bj-law  is  in  these  terms :  **  No  passenger 
will  be  allowed  to  enter  anj  carriage  used  on  the  rail- 
way, or  to  travel  therein  upon  the  railway,  unless  fur- 
nished by  the  company  with  a  ticket  specifying  the 
class  of  carriage  and  the  stations  for  conveyance  be- 
tween which  such  ticket  is  issued.  Every  passenger 
shall  show  and  deliver  up  his  ticket  (whether  a  contract 
or  season  ticket  or  otherwise)  to  any  duly  authorized 
servant  of  the  company,  whenever  required  to  do  so 
for  any  purpose.  Any  passenger  travelling  without  a 
ticket,  or  failing  or  refusing  to  show  or  deliver  up  his 
ticket  as  aforesaid,  shall  l>e  required  to  pay  the  fare 
from  the  station  whence  the  train  originally  started  to 
the  end  of  his  journey."  The  facts  were  as  follows: 
The  defendant  is  in  the  habit  of  travelling  to  and  fro 
between  London  and  Windsor.  The  journey  is  ac- 
complished by  means  of  two  lines  of  railway,  by  that 
of  the  respondent  company,  from  Cannon  street  or 
Charing  cross  as  far  as  the  Waterloo  station  of  the 
South- Western  Railway  Company,  and  from  thence  to 
Windsor  on  the  line  of  the  latter  company.  Joint 
tickets  are  issued  by  arrangement  between  the  two 
companies,  which  enable  the  traveller  to  travel  the 
whole  distance  without  taking  a  second  ticket.  The 
defendant  has  been  for  some  time  the  holder  of  a  sea- 
son ticket  enabling  him  thus  to  travel  over  both  lines. 
The  carriages  of  the  South-Eastern  Company  do  not 
run  on  to  the  line  of  the  South- Western.  On  arriving 
at  the  junction  the  passenger  has  to  alight  on  and  pass 
along  a  platform  belonging  to  the  South-Easteru  Com- 
pany, and  in  doing  so  has  to  pass  a  barrier  at  which 
the  company  have  ticket  collectors.  The  defendant 
had  travelled  from  London  by  a  train  of  the  South- 
Easteru  Company  which  had  started  from  Blackheath. 
On  arriving  at  the  barrier  for  the  purpose  of  passing 
into  the  South-Westem  Company's  station,  he  was 
called  upon  by  the  respondent's  ticket  collector  to 
show  his  ticket,  but  he  refused  to  do  so.  Thereupon 
the  collector  said  be  must  charge  him  the  fare  from 
Blackheath.  The  collector  did  not,  however,  demand 
or  mention  any  specific  sum.  The  appellant  refused 
to  pay.  The  appellant  has  been  convicted  by  the 
magistrate  in  the  amount  of  the  fare  from  Blackheath, 
and  against  ,the  conviction  he  now  appeals.  In  my 
opinion,  the  conviction  was  wrong,  and  the  appeal 
must  prevail.  In  the  first  place,  it  was  held  by  this 
court,  in  Broum  v.  OreaU-Eastem  Railway  Co,^  2  Q.  B. 
DiY,  406,  that  under  such  a  by-law  as  the  present, 
assamiijg  such  by-law  to  be  otherwise  good,  there  must 
be  a  demand  of  the  specific  amount  payable  in  respect 
of  the  penalty  imposed  by  the  by-law,  which  condition 
was  not  satisfied  in  the  present  instance.  I  have,  how- 
ever, considerable  doubt  whether  that  decision  gov- 
erns this  case,  as  I  gather  from  the  facts  stated,  that 
upon  the  ticket  collector  informing  the  appellant  that 
he  should  charge  him  the  fare  from  Blackheath,  the 
appellant  at  once  stated  that  he  should  not  pay  it. 
This  fact,  which  did  not  exist  in  the  case  of  BrowJi  v. 
Oreat'EoMtern  Ry.  Co.^  is,  I  am  disposed  to' think,  suffi- 
cient to  dispense  with  the  necessity  of  a  demand  of  the 
specific  amount,  which  under  the  circumstances  would 
have  been  useless.  But  |passing  by  this  point,  I  am  of 
opinion,  first,  that  the  by-law  is  bad;  secondly,  that  it 
was  inapplicable  under  the  circumstances  to  the  case 
of  the  appellant.  As  regards  the  validity  of  the  by- 
law 1  am  strongly  disi>osed  to  think  ^that  such  a  by-law 
wn»  ultra  vire^^  Thei>ower  to  make  by-laws  is  given 
by  the  lOBth  section  of  the  Railway  Clauses  Consolida- 
tion Act.  This  aeotlou  empowers  a  railway  company 
to  make  reKolatlona  for  regulAting  the  use  of  the  rail- 


way iir] certain  specified  instances;  that  is  to  say,  for 
regulating  the  speed  of  trains,  the  times  of  arrival  and 
departure,  the  loading  and  unloading  of  carriages,  the 
receipt  and  delivery  of  goods,  and  as  regards  passen- 
gers and  others,  **for  preventing  the  smoking  of 
tobacco,  and  the  commission  of  any  other  nuisance  in 
or  upon  such  carriages,  or  in  any  of  the  stations  or 
premises  occupied  by  the  company;  "  after  which  fol- 
lows this  more  general  term,  **  and  generally  for  regu- 
lating the  travelling  upon  or  using  or  working  of  the 
railway."  I  am  greatly  disposed  to  think  that  this 
enactment  has  reference  to  what  at  the  time  the  act 
was  passed  was,  as  will  be  remembered,  generally  con- 
templated, namely,  the  use  of  the  railway  by  other 
locomotives  and  carriages  than  those  of  the  company 
constructing  the  line.  I  say  so  because  the  first  four 
specified  purposes  in  respect  of  which  power  to  make 
regulations  and  by-laws  is  given  by  the  section  in 
question,  are  obviously  purposes  for  which,  when  a 
railway  company  was  working  its  own  line,  with  its 
own  carriages  and  servants,  such  power  would  be 
wholly  unnecessary.  A  company  would  need  no  by- 
laws to  enforce  its  own  orders  as  to  the  rate  of  speed 
at  which  its  carriages  should  travel,  or  the  time  of 
their  departure  and  arrival,  or  as  to  their  loading  and 
unloading,  or  as  to  the  receipt  and  delivery  of  goods 
conveyed  by  them.  But  they  might  well  need  such 
by-laws  when  their  lino  was  worked  by  persons  not 
under  their  immediato  order  and  control.  The  next 
purpose  might  no  doubt  apply  either  to  persons  travel- 
ling in  tho  carriages  of  the  company,  or  in  others.  But 
the  last  purpose  must,  as  it  seems  to  me,  again  have 
reference  to  the  use  of  other  carriages  than  those  of 
the  company.  For  not  only  had  the  case  of  any 
fraudulent  travelling  on  the  line  been  provided  for  by 
the  10{)d  and  101th  sections,  and  assuming  section  109 
to  be  applicable  to  the  case  of  persons  travelling  in  the 
company's  carriages,  any  misconduct  on  the  part  of 
such  persons  had  been  made  capable  of  being  dealt 
with  under  a  by-law  of  the  company  by  this  very  sec- 
tion, but  the  proviso  which  immediately  follows  shows 
that  the  words  in  question  had  reference  to  the  use  of 
the  railway  by  others  than  the  company,  the  proviso 
being  as  follows :  *^  But  no  such  regulation  shall  au- 
thorize the  closing  of  the  railway,  or  prevent  the 
passage  of  engines  or  carriages  on  the  railway  at  any 
reasonable  time  "  —  a  proviso  manifestly  applicable  to 
other  locomotives  or  carriages,  but  inapplicable  to  per- 
sons travelling  by  the  company's  own  trains.  And 
that  this  is  so  becomes  more  apparent  from  what  fol- 
lows after  the  enactment  enabling  the  company  to 
make  by-laws  to  enforce  its  regulations  by  a  penalty 
to  the  amount  of  5^,  viz.,  that  *'  if  the  infraction  or 
non-observance  of  any  such  by-law  or  regulation  as 
aforesaid  bo  attended  with  danger  or  annoyance  to  the 
public,  or  hindrance  to  the  company  in  the  lawful  use 
of  the  railway,  it  shall  be  lawful  for  the  company  sum- 
marily to  interfere  to  obviate  or  remove  such  danger, 
annoyance  or  hindrance,  without  prejudice  to  any 
penalty  incurred  by  the  infraction  of  such  by-law;" 
all  which,  as  it  seems  to  me,  clearly  points  to  the  use 
of  the  railway  by  others.  I  am  therefore  led  to  think 
that  the  power  given  has  no  reference  to  the  case  of 
persons  travelling  by  the  company's  own  carriages. 
Assuming,  however,  that  the  power  given  to  make 
by-laws  would  enable  the  company  to  make  a  by-law 
applicable  to  passengers  travelling  in  the  company's 
carriages  otherwise  than  as  expressly  mentioned  in  the 
109th  section,  it  again  occurs  to  me  to  doubt  whether 
the  power  must  not  be  taken  to  apply  only  to  cases 
^usdem  generis  with  those  mentioned  specifically  in 
the  section.  I  entertain  considerable  doubt  whether 
it  can  involve  a  power  to  modify  in  so  essential  a  de- 
gree the  contract  between  the  company  and  a  person 
whom  they  undertake  to  carry.  The  company  have  a 
perfect  right  to  say  that  they  will  not  undertake  to 
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carry,  and  therefore  will  uot  adDiit  into  their  cafriages, 
any  one  who  does  not  pay  his  fare  beforehand  and  take 
a  ticket,  and  having  made  this  the  condition  of  the 
contract  they  have  the  right  to  remove  any  one  from 
their  carriages  who  has  not  provided  himself  with  a 
ticket.  And  I  am  uot  prepared  to  say  that  a  by-law 
making  it  compulsory  on  a  party  so  circumstanced  — 
that  is  to  say,  who  has  no  ticket,  or  who  having  a 
ticket  refuses  to  show  it,  from  which  it  may  be  rea- 
sonably presumed  that  he  has  none  —  to  leave  a  com- 
pany's carriage  under  a  penalty  if  he  refuses  to  leave, 
would  not  be  a  reasonable  by-law,  and  within  the 
power  given  by  the  act.  But  it  seems  to  me  a  very 
different  thing  to  say,  that  whore  a  ticket  has  actually 
been  taken  and  the  fare  paid,  and  so  a  contract  has 
been  entered  into  by  a  company,  the  company  can  by 
a  by-law  superadd  to  Ihe  contract  the  important  modi- 
fication that  the  traveller  shall  be  subject  to  a  penalty 
If  ho  fails  to  produce  the  ticket  whenever  called  upon. 
If  it  had  been  intended  to  give  the  company  the  power 
of  thus  modifying  the  contnict  in  so  essential  a  par- 
ticular, I  should  have  expected  to  find  it  expressly 
given  either  as  an  appendage  to  the  103d  section  or  as 
part  of  the  lOOih.  But  there  are  far  more  urgent 
grounds  for  holding  this  by-law  to  bo  bad.  It  is  found 
expressly  in  the  case  that  **  the  appellant  in  refusnig 
to  show  his  ticket  had  no  intention  to  defraud,  and 
did  not  in  any  way  defraud  the  South-Easlem  Rail- 
way Company."  In  IJearden  v.  Townsend,  L.  R.,  1  Q. 
B.  10,  this  court  intimated  a  very  clear  opinion  that 
such  a  by-law  as  the  present  could  not  apply  to  the 
case  of  a  iM3rson  travelling  on  a  railway  beyond  a  dis- 
tance for  which  he  had  taken  his  ticket  and  paid  the 
fare  where  there  was  no  intention  to  defraud,  and  the 
point  was  expressly  decided  to  that  effect  in  London 
&  Brighton  Ry,  Co.  v.  Watson,  3  C.  P.  Div.  429.  1  am 
perfectly  satisfied  of  the  soundness  of  this  construc- 
tion of  the  statute.  The  principle  of  these  decisions, 
namely,  that  the  by-law  would  be  bad  if  in  excess  of 
the  103d  section  of  the  8  Vict.,  ch.  20,  which  makes  a 
fraudulent  intention  the  gist  of  the  offense  of  travel- 
ling without  having  paid  the  fare,  appears  to  me  to 
apply  tt  fortiori  to  the  case  of  a  person  who  has  paid 
his  proper  fare  and  is  travelling  with  his  ticket  in  his 
pocket.  If  the  man  who  is  travelling  without  having 
paid  his  fare,  and  who  consequently  has  no  ticket,  is 
not  within  the  by-law  where  the  element  of  fraud  re- 
quired by  the  statute  is  wanting,  the  man  who  has 
paid  bis  fare  and  got  his  ticket  can  surely  be  in  no 
worse  position.  It  may  no  doubt  be  said  that  it  is 
uot  for  travelling  without  having  paid  his  faro  that  the 
appellant  has  been  convicted  under  the  by-law,  but  for 
having  refused  to  show  his  ticket  when  properly  called 
upon  to  do  so.  But  when  the  by-law  is  looked  at,  as  1 
think  it  should  be  looked  at,  as  a  whole,  it  seems  plain 
that  its  main  and  primary  purpose  is  to  prevent  per- 
sons from  travelling  on  the  railway  in  fraud  of  the 
company  without  having  paid  the  necessary  fare,  and 
that  the  obligation  to  show  the  ticket  when  required 
is  subsidiary  only  to  such  'primary  purpose.  Indeed, 
if  this  were  otherwise,  and  the  exhibition  of  the  ticket 
were  not  subsidiary  to  the  prevention  of^the  fraudu- 
lent purpose  of  travelling  without  paying  the  faro,  this 
remarkable  consequence  would  follow  in  tho  case  of 
such  attempted  fraud,  namely,  that  in  addition  to  the 
penalty  fixed  by  the  statute,  a  penalty  of  40«.,  and 
which  must  have  been  intended  to  be  the  maximum  of 
punishment  tho  offender  might  bo  subjected  to  the 
penalty  established  by  tho  by-law,  and  this  to  the  ex- 
tent of  an  additional  52.,  that  being  the  amount  to 
which  the  penalty  can  be  carried  by  the  by-law  under 
section  104  —  a  result  which  cannot  have  been  con- 
templated by  the  statute.  It  seems  to  me  to  follow, 
that  with  reference  to  the  exhibition  of  the  ticket  as 
well  as  the  travelling  without  one,  tho  by-law  must  uot 
be  carried  beyond  the  scope  of  the  103d  section.    Even 


when  confined  within  these  limits  such  a  by-law,  if 
otherwi;ie  within  the  power  to  make  by-laws  given  by 
the  statute,  will  not  be  without  its  use.  The  want  of 
a  ticket  affords  ttrima  facie  evidence  of  fraud,  and 
entitles  the  company  to  put  the  traveller  to  the  proof 
of  the  absence  of  fraudulent  intention.  The  refusal 
to  produce  a  ticket  leads  in  like  manner  prima  facie  to 
the  inference  that  the  party  has  none^  and  oonse- 
quentiy  to  the  inference  of  fraud.  To  this  extent  a 
by-law,  if  not  otherwise  open  to  objection,  would  be 
reasonable  as  subsidiary  to  the  103d  section  of  the  act, 
by  affording  the  .company  prima  facie  evidence  of  a 
fraud,  and  so  enabling  them  to  proceed  against  the 
offender  for  the  penalty  under  the  statute  independ- 
ently of  any  civil  proceeding  to  recover  the  amount  of 
fare.  But  otherwise  than  as  subsidiary  to  the  103d 
section  the  by-law  would  appear  to  me  to  be  beyond 
the  power  of  making  by-laws  conferred  on  the  com- 
pany. It  was  not  necessary  in  Dearden  v.  7Vnrn«end, 
L.  R.,  1  Q.  B.  10,  to  decide  on  the  validity  of  the  by- 
law in  this  respect,  nor  did  the  decision  involve  it.  It 
was  sufiBlcient  to  hold  that  the  case  did  not  come  within 
tho  by-law,  as  tho  by-law  imposed  a  penalty  on  a  party 
refusing  to  produce  a  ticket ;  it  was  enough  to  say  that 
a  person  not  having  a  ticket,  and  therefore  being  uu- 
ahle  to  produce  one,  could  not  be  said  to  refuse  to  do 
so.  Let  us  assume,  however,  that  to  make  a  by-law 
imposing  a  penalty  on  a  traveller  for  not  showing  his 
ticket  when  he  has  ono  would  be  within  the  compe- 
tency of  tho  company;  we  have  'still  to  consider 
whether  this  by-law  is  in  itself  reasonable.  Now,  it 
is  settled  law,  not  only  that  it  is  essential  to  the 
validity  of  a  by-law  that  it  be  reasonable  (Com.  Dig., 
**  By-law,'*  ch.  6),  but  also  that  **a  by-law,  being  entire, 
if  it  be  unreasonable  in  any  particular,  it  shall  be  void 
for  the  whole,"  (id.  ch.  7),  of  which  Oomyns  gives  as 
an  instance  ''as  if  tho  penalty  be  unreasonable.'* 
Hero  the  penalty,  that  of  paying  the  fare  from  tho 
station  from  which  the  train  originally  started,  cannot, 
under  certain  circumstances,  be  otherwise  than  unrea- 
sonable. For  where  crimes  are  the  same  and  the 
criminality  equal,  equality  of  punishment  is  of  the 
essence  of  penal  legislation  and  justice.  Here  the 
offense  being  tho  same  and  the  criminality  equal, 
whether  the  offense  occurs  at  one  end  of  the  line  or 
the  other,  the  degree  of  punishment  is  made  to  depend 
on  whether  the  ofi'ense  has  been  committed  at  the  one 
end  or  the  other,  its  severity  increasing  as  wo  advance 
toward  the  tcrrninus  ad  quern.  To  illustrate  the  posi- 
tion, let  us  suppose  a  lino  of  sixty  miles  in  length  with 
stations  at  every  ten  miles.  The  man  who,  having 
travelled  to  the  station  next  to  that  from  which  the 
train  started,  refuses  to  produce  his  ticket  will  have  to 
pay  the  precise  faro  for  tho  distance  he  has  travelled ; 
in  other  words,  will  not  have  to  pay  any  penalty  at  all. 
The  than  who  docs  tho  corresponding  thing  at  the  fur- 
ther end  of  the  lino  —  that  is  to  say,  who  travels  the 
last  ten  miles  of  the  distance,  and  then  fails  to  pro- 
duce his  ticket —  has  to  pay,  in  addition  to  the  proper 
fare  for  the  distance  he  has  travelled,  the  fare  due  for 
tho  fifty  miles  over  which  he  has  not  travelled  as  a 
penalty,  while,  as  we  have  just  seen,  the  offender  at 
the  other  end  of  the  lino  pays  no  penalty  at  all.  And 
the  same  thing  occurs,  though  of  course  tho  dispropor- 
tion is  not  BO  striking,  in  all  other  instances  which  may 
happen  according  to  whether  tho  offense  occurred 
near  to  or  farther  from  the  iertninus  a  quo.  The 
injustice  arising  from  a  law  operating  thus  un- 
equally, BO  much  more  heavily  when  the  offense 
has  been  committed  at  the  one  end  of  the  line  than 
when  it  occurs  at  tho  other,  is  too  manifest  to  admit 
of  such  a  by-law  being  held  to  be  reasonable. 
It  is  not  a  sufi&cient  answer  to  say  that  it  is  **  reasona- 
ble that  facility  should  be  thus  afforded  to  the  company 
to  protect  themselves  against  persons  travelling  with- 
out having  taken  tickets,  it  being  in  most  instaooee 
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impossible  for  the  companj  or  ttioir  offioers  to  know 
how  far  a  persou  maj  have  travelled.**  Facility  is  uot 
to  be  afforded  to  a  prosecutor,  or  his  oouveDieiioe  con- 
Bulted,  at  the  expeuse  of  injustice  committed  in  the 
inequality  of  punishment.  Besides  which  the  company 
may  to  a  great  extent  protect  itself  by  greater  care  iu 
seeing  that  no  person  Is  admitted  into  their  carriages 
without  showing  a  ticket.  But  even  if  we  were  to 
hold  the  by-law  to  be  valid,  it  does  not  appear  to  me 
to  be  applicable  to  the  case  of  the  appellant.  The 
power  given  to  the  company  by  the  109th  section  of 
the  act  is  to  make  by-laws  to  l>e  enforced  by  penalties 
for  regulating  {inter  alia)  the  **  travelling  upon  the  rail- 
way,*' and  it  is  under  this  power  that  the  by-law  in 
question  is  made.  But  not  only  must  such  a  power, 
being  in  derogation  of  common  right,  bo  construed 
strictly,  bul^  the  whole  enactment  appears  to  me  to 
point  to  travelling  upon  the  railway  in  the  actual 
meaning  of  the  term.  Now,  here  the  appellant,  when 
he  refused  to  show  his  ticket,  cannot  be  said  to  have 
been  ^'travelling  on  the  railway**  In  point  of  fact,  nor 
do  I  think  he  can  l>e  said  to  have  been  even  construct- 
ively travelling  upon  it.  He  had  entirely  loft  the 
carriages  of  the  South-EUistem  Company.  Ho  was 
quitting  their  station.  That  the  stations  of  the  two 
companies  happen  to  be  more  or  less  contiguous  is  an 
accident.  They  might  be  some  distance  apart.  As  it 
is,  it  takes  some  minutes  to  pass  through  the  passages 
which  extend  from  the  one  platform  to  the  other.  It 
seems  to  me  impossible  to  say  that  a  person  traversing 
this  distance  in  order  to  pass  on  to  a  different  line  of 
railway  is  still  travelling  upon  tho  South-Eastem  line. 
The  by-law,  the  effect  of  which  must  be  construed  by 
the  light  of  the^statutory  power  under  and  by  author- 
ity of  which  it  has  been  made,  and  beyond  which  it 
caunot.be  carried,  is  therefore,  in  my  opinion,  inappli- 
cable to  the  case.  On  these  grounds  I  am  of  opinion 
that  the  conviction  cannot  be  upheld. 

LusH«  J.  The  question  left  open  at  the  close  of  the 
argament,  and  upon  which  we  took  time  to  consider 
our  judgment,  was  the  validity  of  the  by-law  upon 
which  the  magistrate  proceeded.  It  is  in  these  terms : 
[Reads  it.]  It  appears  to  me  that  the  penal  clause  of 
this  by-law  is  ultra  vires  and  void,  on  the  ground  that 
the  penalty  it  imposes  for  refusing  to  show  the  ticket 
is  variable,  and  dependent  on  the  accident  of  the 
ticket  being  demanded  at  an  early  or  a  late  stage  of  the 
train's  journey.  A  passenger  who  has  travelled  only 
the  last  ten  miles  In  a  train  which  has  travelled  a  hun- 
dred miles  is  fined  ten  times  as  much  as  another  who 
started  at  the  station  a  quo^  and  whose  ticket  was  de- 
manded at  the  end  of  ten  miles,  although  the  offense 
of  refusing  to  show  the  ticket  is  precisely  the  same  in 
the  one  case  as  in  the  other.  A  by-law  which  hsis  this 
effect  cannot  be  deemed  a  reasonable  by-law.  The 
elaase  which  precedes  the  penal  clause  seems  to  me 
equally  objectionable ;  the  passenger  is  not  only  re- 
quired to  show  his  ticket  when  demanded  —  a  requisi- 
tion which  is  perfectly  reasonable,  and  which  may  be 
enforced  by  a  reasonable  penalty  —  but  he  is  required 
to  deliver  it  up,  whatever  the  purpose  may  be  for  which 
it  is  demanded,  and  without  any  limitation  as  to  the 
time  at  which  the  demand  is  made.  A  season  ticket  is 
a  contract  by  which  the  company  engages  to  carry  the 
holder  free  of  any  farther  charge  for  a  specified  period 
between  certain  specified  stations.  Until  that  period 
has  expired  the  holder  is  entitled  to  retain  the  ticket 
as  his  own  property.  He  is  bound  to  show  it  when  re- 
quired, in  order  that  the  company's  servants  may  see 
tliat  it  is  stiUj  in  force,  and  that  it  entitles  the  owner 
to  be  where  he  is.  The  by-law  would  in  terms  justify 
the  company  in  demanding  it  back  on  the  first  journey 
which  the  holder  makes  under  it,  though  it  be  on  the 
very  day  the  ticket  was  parohased.  The  same  objec- 
tion mpix^Bm  to  a  Joum^  ticket.    The  holder  of  such  a 


ticket  is  entitled  to  keep  it  till  he  has  arrived  at  the  sta- 
tion where  the  tickets  for  such  a  journey  are  collected. 
I  do  not  intend,  and  am  far  from  wishing  to  impute  to 
the  company  that  tho  by-law  was  framed  with  a  view 
to  its  being  so  applied,  or  that  they  would  sanction  any 
arbitrary  or  capricious  use  of  tho  power  which  it  pro- 
poses to  give.  No  instance  has  ever  como  to  my  knowl- 
edge in  which  any  company,  or  any  official,  has  shown 
a  disposition  so  to  act.  Our  duty,  however,  is  to  test 
it  by  established  principles  of  law,  and  to  regard  what 
the  by-law  authorizes,  and  not  how  it  is  applied  in 
practice,  and  so  regarding  it,  I  foel  bound  to  hold  that 
on  this  ground  also  tho  penal  clauses  of  it  are  wholly 
void.  I  do  not  discuss  the  validity  of  that  part  of  the 
by-law  which  imposes  as  a  penalty  for  travelling  with- 
out a  ticket  the  whole  fare  from  tho  starting  station  of 
the  train.  That  point  has  been  already  decided  by  the 
Common  Pleas  Division.  I  am  of  opinion,  for  the  rea- 
sons given,  that  the  appellant  is  entitled  to  our  judg- 
ment. 

Judgment  for  appellant. 


PROVISION  FOR  ATrORNEVS  FEE  ON 
PROMISSORY  NOTE. 

PENNSYLVANIA  SUPREME  COURT,  JANUARY  6, 1880. 


Johnston  v.  Speeb. 

A  promissory  note  negotiable  In  form  but  contalniDg  this: 

"With  ,  attorney's  commission,  if  collected  by 

legal  process,*'  held  not  a  negotiable  instrument. 

ACTION  by  Levi  Johnston  upon  two   promissory 
notes  indorsed  to  plaintiff  by  the  defendant,  Spoor. 
The  notes  each  road  as  follows : 

$583.48.  Belle  Vernon,  Penn.,  August  22, 1877. 

Ninety  days  after  date  we  promise  to  pay  to  the 
order  of  N.  Q.  Spoer  flvo  hundred  and  eighty-three 
48-100  dollars,  with  interest  from  date,  at  tho  banking- 
house  of  S.  F.  Jones  &  Co.,  without  defalcation  or  stay 
of  execution,  value  received,  and  without  any  benefft 
whatever  from  any  valuation,  appraisement  or  relief 

laws,  and  xcith per  ceivt  attorney' 8  commissioix  if 

collected  by  legal  process, 

L.  M.  k  W.  F.  Speer. 

The  trial  court  held  tho  notes  to  be  not  negotiable 
by  reason  of  the  provision  as  to  attorney's  commission. 
Plaintiff  took  a  writ  of  error  from  a  judgment  for 
defendant. 

D.  Kaine^  for  plaintiff. 

W,  JET.  Playfordy  for  defendant. 

Gordon,  J.  If  there  is  any  thing  positively  settled 
with  reference  to  an  agreement  in  a  bond,  mortgage  or 
note,  for  the  payment  of  a  fixed  sum  as  attorney's 
commissions,  it  is  that  the  sum  so  fixed  belongs  to  the 
payee  or  mortgagee  as  a  compensation  for  the  expenses 
and  trouble  he  may  incur  in  the  collection  of  the  claim. 
It  does  not  belong  to  the  attorney  who  collects  such 
claim,  and  it  is  not  part  of  the  costs  of  the  case. 
Faulkner  v.  Wilson,  8  W.  N.  C.  839. 

In  Robinson  v.  LoomiSn  1  P.  F.  S.  78,  it  was  held  that 
such  an  agreement  could  not  be  regarded  as  a  penalty, 
but  as  an  agreed  compensation  for  expenses  incurred 
by  the  mortgagee  in  consequence  of  the  default  of  the 
mortgagor.  According  to  this  doctrine  the  stipulation 
for  attorney's  commissions  would  amount  to  an  agree- 
ment for  stipulated  damages  over  which  the  courts 
would  have  no  control  as,  in  such  case,  the  agreement 
of  the  parties  would  be  the  law  of  tho  case.  TTest^r- 
man  v.  3feans,  2  id.  07.  Following  this  rule  the  agree- 
ment in  this  case  for  blank  attorney's  commissions 
amounts  to  nothing,  for  the  blank  could  be  filled  only 
by  the  subsequent  agreement  of  the  parties,  and  until 
so  filled  it  would  have  no  force  whatever.    Bat  in 


u 


THE  ALBANY  LAW  JOURNAL. 


Daily  v.  Maitland,  7  W.  N.  C.  103,  a  somewhat  differ- 
ent doctriue  is  hold ;  for  Mr.  Justice  Sharswood,  In 
delivering  the  opinion  in  that  case,  says:  ^^This  prin- 
ciple of  liquidated  damagoa  is  not  applicable,  however, 
to  a  contract  for  a  loan  of  money ;  at  least  such  stipu- 
lation Is  subject  to  tho  control  of  courts  of  equity.'* 
The  effect  of  this  decision  is  to  give  the  agreement  for 
commissions  the  character  of  a  penalty,  or  of  a  stipu- 
lation that  damages  shall  not  exceed  a  certain  amount. 
If  wo  adopt  this  rule,  |;hen  a  stipulation  to  pay  —  attor- 
ney's commissions  would  be  equivalent  to  contaact  to 
pay  —  damages;  reasonable  damages,  or  such  damages 
as  a  court,  at  its  discretion,  might  fix. 

However  this  may  be,  there  is  one  thing  about  which 
wo  feel  little  doubt;  that  is,  that  uncertain  stipula- 
tions of  this  kind  ought  to  have  no  place  in  negotiable 
paper.  As  was  said  In  Woods  v.  North,  3  Nor.  407 : 
*'It  is  a  necessary  quality  of  negotiable  paper  that  it 
should  bo  simple,  certain,  unconditional,  not  subject 
to  any  contingency.*'  It  is  certain  that  the  note  in 
suit  does  not  meet  the  conditions  above  prescril^ed,  for 
in  any  event  the  question  what  the  parties  meant  by 
the  blank  is  an  open  one,  and  may  have  to  be  settled 
by  oral  testimony. 

Jttdgment  affirmed. 


COUNTIES  NOT  LIABLE  FOR  NEOLIOENCE. 
NEBRASKA  SUPREME  COURT,  NOV.  10,  1880. 

Woods  v.  Colfax  County. 

A  county  is  not,  at  common  law,  liable  for  injuries  to  per- 
sons travelling  over  a  public  bridge  within  Itsboundar* 
ries,  caused  l)y  a  defect  In  such  bridpre,  existing  by  reason 
of  tho  negligence  of  the  county  officials. 

ACTION  to  recover  damages  for  personal  injury. 
Tho  opinion  states  the  facts.  From  a  judgment 
for  defendant  upon  demurrer,  plaintiff  took  a  writ  of 
error. 

Hoxsie^  U\iSHell  &  Chamhera,  for  plaintiff. 

C.  J.  Phelpa^  for  defendant. 

Maxwell,  C.  J.  In  the  year  1876  the  plaintiff  was 
injured  by  the  breaking  down  of  a  public  bridge  in 
Colfax  county,  and  brought  an  action  in  the  District 
Court  of  that  county  to  recover  damages  therefor. 
The  defendant  demurred  to  the  petition  on  the  ground 
that  the  facts  stated  therein  were  not  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  sustained 
and  the  cause  dismissed.  The  plaintiff  brings  the 
cause  into  this  court  by  petition  in  error.  Tho  ques- 
tion presented  is  whether  the  county  is  liable  for  the 
neglect  of  the  county  commissioners  in  failing  to  keep 
a  public  bridge  in  safe  condition.  If  the  negligence 
complained  of  in  tho  petition  and  subsequent  injury 
to  the  plaintiff  had  been  occasioned  by  a  natural  per- 
son or  a  municipal  corporation  proper,  the  right  to  re- 
cover would  be  unquestioned.  But  are  counties 
municipal  corporations?  Municipal  corporations  may 
be  defined  to  be  bodies  politic  and  corporate  created 
by  law  for  the  purpose,  primarily,  of  regulating  and 
administering  the  local  and  internal  affairs  of  towns, 
cities  and  villages.  Dillon  on  Mun.  Corp.,  §  0.  Such 
corporations  are  created  principally  for  the  benefit  and 
convenience  of  the  inhabitants  composing  the  corpora- 
tion, although  they  are  important  auxiliaries  of  the 
State  in  the  administration  of  the  law.  The  charters 
conferring  powers,  prescribing  duties,  and  imposing 
burdens  must  in  some  way  receive  the  assent  of  those 
to  be  governed  by  their  provisions,  and  they  thus 
accept  the  benefits  and  agree  to  perform  the  duties 
imposed  upon  them.  These  corporations  have  existed 
from  tho  earliest  period  of  the  Roman  republic.  2 
Kent^B  Com.  268.  But  a  county  is  not,  in  the  proper 
sense  of  the  word,  a  municipal  corporation. 


In  Riddle  v.  Proprietors  of  Locks  and  Canals,  7  Mass. 
169,  Chief  Justice  Parsons  says:  '*  We  dist Ingush  be- 
tween proper  aggregate  corporations  and  the  inhabits- 
ants  of  any  district  who  are  by  statute  invested  with 
particular  powers  without  their  consent.  These  are  in 
the  books  sometimes  called  qtiafd  corporations.  Of  this 
description  are  counties  and  hundreds  in  England,  and 
counties,  towns,  etc.,  in  this  State.  Although  quasi 
corporations  aro  liable  to  information  or  indictment 
for  a  neglect  of  public  duty  imposed  .on  them  by  law, 
yet  it  is  settled  in  the'case  of  Rr^sseU  v.  Inhabitants  of 
Devon  that  no  private  action  can  l>e  maintained  against 
them  for  a  breach  of  their  corporate  duty  unless  such 
action  be  given  by  the  statute."  To  the  same  effect 
see,  also.  Mower  v.  Inhabitants  of  Lancaster,  9  Mass. 
247;  Angell  &  Ames  on  Corp.,  §  629  and  note;  \Vhite  v. 
City  Council  2  IliU,  671;  Ward  v.  County  of  Hartford, 
12  Conn.  404;  Freeholders  of  Sussex  v.  Strader,  3  Har- 
rison, 158;  Hedges  v.  County,  1  Gilm.  567.  A  county 
is  a  mere  local  subdivision  of  the  State,  created  by  it 
without  tho  request  or  consent  of  the  people  residing 
therein.  As  was  said  in  the  case  of  Commissioners  v.. 
Mighels,  7  Ohio  St. :  **  A  county  organization  is  created 
almost  exclusively  with  a  view  to  the  policy  of  the 
State  at  large,  for  the  purposes  of  political  organiza- 
tion and  civil  administration  in  matters  of  finance,  of 
education,  of  provision  for  the  poor,  of  military  organ- 
ization, of  the  means  of  travel  and  transport,  and 
especially  for  the  general  administration  of  justice. 
With  scarcely  an  exception  all  the  powers  and  func- 
tions of  the  county  organization  have  a  direct  and  ex- 
clusive reference  to  the  general  policy  of  the  State,  and 
are  in  fact  but  a  branch  of  the  general  administration 
of  that  policy."  Counties  were  not  liable  at  common 
law  for  injuries  caused  in  the  manner  set  forth  in  the 
petition  in  this  case,  and  our  statute  in  force  at  the 
time  of  the  alleged  injury  did  not  change  the  common- 
law  rule.  The  Legislature  undoubtedly  possesses  the 
power  to  make  counties  liable  in  cases  of  this  kind, 
and  some  of  the  States  have  passed  laws  imposing  such 
liability,  but  without  such  legislation  we  must  adhere 
to  the  rule  laid  down  In  Wehn  v.  Commissioners  of 
Oage,  5  Neb.  494.  The  judgment  of  the  District  Court 
Is  therefore  affirmed.  The  costs  taxed  in  the  court 
below  at  $32.50  appear  to  be  exorbitant,  but  no  objec- 
tion Is  made  on  that  ground,  and  iu  any  event  tho 
proper  remedy  Is  a  motion  to  retax.    4  Kans.  536. 

Judgment  cffirmed. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Agency  — IN  pubchase  of  bonds — evidbnge  of 
—  estoppel  —  declarations  dt  agent  befoeb  em- 
ployment AS  sucn.  —  In  an  action  to  recover  the 
amount  paid  by  plaintiff  for  tK>nds,  purchased  by  him 
and  which  it  was  claimed  that  defendant  sold,  which 
proved  to  be  forged,  it  appeared  that  plaintiff  obtained 
the  bonds  from  K.  &  Co.,  a  firm  of  brokers.  This  firm, 
he  claimed,  acted  as  his  agents  in  the  purchase,  and 
there  was  evidence  tending  to  show  this  fact.  It  ap- 
peared that<they  purchased  the  bonds  for  74  and  charged 
plaintiff  76  for  them.  Held  (distinguishing  the  case 
from  Survey  v.  Womersley,  4  El.  &  B.  — ),  that  the 
charge  by  the  firm  of  an  advanced  rate  to  the  pur- 
chaser was  not  conclusive  proof  that  the  firm  sold  as 
principals  and  upon  their  own  account,  but  evidence 
pointing  to  that  result  for  the  jury.  It  was  proved 
that  before  the  firm  became  agents  of  plaintiff,  defend- 
ant produced  these  bonds  to  the  manager  of  the  firm 
and  asked  if  they  were  genuine,  and  the  manager 
assured  him  that  they  were,  the  manager  claiming  to 
know  the  handwriting.  Thereafter  and  on  the  faith 
of  this  assurance,  defendant  made  a  loan  upon  the 
bonds  and  they  came  into  his  possession.  Held,  that 
while  the  firm  might  have  been  estopped  by  the  state- 
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neut.  plninClff  auutd  not  be,  irhlle,  ns  betwaon  tbo 
agent  who  does  not  dUoIaae  bis  principal,  aud  the  per- 
Hod  dpsliaswith  him,  such  ag^ut  mny  bo  trnalod  as 
the  priuclpKt,  Had  the  equities  of  the  other  partf 
nnforced.  As  agnJasi  the  principal  himself  no  estoppel 
can  be  stulained  whloh  does  not  rest  upon  bis  act  or 
kdmisalon.  or  that  for  nhich  he  Is  respoiiHlble  through 
an  OKeoer  which  be  has  created.  In  this  oobo,  fKliI, 
that  plaintiff  could  not  rocciTor  from  defendant  the 
larger  price  paid  K.  b  Co.  Instead  o(  that  paid  defeud- 
&nt.  If  plaiutiflT  was  wronged  bj  his  own  agent  it 
f  umiahea  no  f^rouiid  (or  recovering  the  eioens  from  the 
defendaol.  Judgment  reversed  and  new  trial  granted. 
OrreiivKHul  v.  SchuimicJter,  appellant.  Opinion  by 
riiich.  J. 
tI>FeidedODt.  E,  1880.] 

EVIDRH 


r  PAliciL.  — Plaintiff,  to  pnive  tbo 
ownership  of  a  oauae  of  action  In  relation  to  personal 
property  uf  which  defeudanta  were  consignors  and  one 
V.  was  oonalgiiee.  put  In  evldenoo  a  bill  of  lading  of 
■ucb  property.  Tbls  bill  oC  lading  had  been  mode 
uore  than  six  years  preTloaely.  and  it  showed  that 
plaintiff  had  Dot  a  personal  right  to  it  unless  be  bad 
performed  a  Condition  precedent,  namely,  tbo  accept- 
&oce  ot  a  draft  that  went  wjtb  it.  Defendants  wero 
uut  partiee  to  the  draft  nor  privies.  PlalntitEs  offered 
to  prove  the  acceptance  of  the  draft  by  parol.  Tho 
trial  eourt  declined  proof  by  parol  and  required  the 
prxduction  of  the  draft.  Held  error.  Prima  facit 
defendautsor  V.  had  right  to  pussesiion  and  control 
nt  the  property,  subject  to  the  conditions  of  the  bill 
lit  lading.  Lawrence  v.  Mlntura,  17  How.  (U.  S.)  100. 
But  It  1h  to  be  presumed  that  the  bill  came  into  piaint- 
Iffa  hands  honestly  and  in  punuonoe  of  tho  conditions 
Liidiirsed  upon  it.  Whan  a  party  to  a  forensio  pro- 
oeeding  tenders  In  support  of  his  cose  a  document,  a 
court  will  presume  that  he  did  not  come  by  it  !□  a 
lortlnufl  way.  Littleton.  Bk.  3,  oh.  B.  II  STS-ffH;  Rob- 
erts r.  Bethel,  13  C.  B.  T78.  And  as  plaintiff  oonid  not 
rigbttully  claim  to  own  the  bill  without  having  per- 
tunned  a  ooadition  precedent,  it  will  bo  presumed, 
unless  the  cnitmry  Is  sbowu,  that  the  condition  has 
been  performed.  Defreest  v.  Bloomingdale,  6  Donio, 
3M:Boyd  V.  Foot,  fi  Boaw.  110;  Garlock  v.  Uoertner,  7 
Wend,  108;  Alvord  v.  Baker,  D  id.  S3;  Bismau  V. 
Bingham,  28  N.  Y.  4S1  As  the  ordinary  and  uatuml 
way  to  meet  tho  condition  ol  the  bill  of  lading  was  to 
accept  the  draft,  the  presuniption  was  that  the  draft 
was  accepted,  otherwise  the  party  Interested  to  have 
H  accepted  would  have  pursued  the  bill  if  it  had  been 
(ot  from  him  wrongfully.  And  although  the  statute 
requires  an  acceptance  to  be  in  writing  (I  R,  B.  708,  i  B) 
lo  ebarge  tho  acceptor,  it  may  be  proved  by  parol 
where  it  ia  a  collateral  fact.  A  stranger  to  a  written 
iaatrument  may  dispute  (he  truth  of  ila  contcula  by 
oral  proiif.  and  so  far  as  a  conlroveray  la  with  a  struu- 
gor  to  it.  a  party  to  it  may  do  the  aamo.  MoMaaterv. 
Iniurnoce  Co.,  55  N.  T.  2S2.  A  forllorl  may  B  parly 
to  It  tn  such  a  ooatroversy  prove  by  parol  that  it  bad 
eiistenoef  Thus,  tbe  fact  of  a  tenancy  may  be  proved 
by  parol,  though  there  be  a  written  lease.  Rex  v. 
Kingston  upon  Hnli,  7  B.  A  f.  611.  rooognlzed  In  Au- 
gustine V.  Chalila,  1  Exch.  ^TD,  though  it  la  tbere  held 
that  the  lease  mnat  be  produced  if  it  is  sought  to  s'  lOw 
that  rent  is  due.  See,  niao.  WhitHeld  v.  Brand,  lU  M. 
ft  W.  2Si.  The  principle  aeeuia  tn  be  that  tbe  contents 
of  ■  written  Inatrument  cannot  be  given  in  evidence 
by  parol  wh«ti  tbe  ooutract  contained  In  It  ia  tbe  sub- 
ject of  the  suit  (Strotherv.  Bnrr,  G  Biug.  130),  but  as  !• 
the  Inference,  tbe  existence  of  the  relation  under  the 
laatmrnent  and  the  fact  of  tbo  existence  of  it  may  be. 
See  Davta  v.  Reynolds,  1  Sturke  (N.  P.)  116;  Spiers  v. 
WiUlson,4Cnuieh,  3DS;  Dennett  r.  Crocker,  8  Oreeul. 


339.       Judgment    reversed    and     new    trial     ordered. 
Sfirayue  ei  aL,  apiieUa»ta,  v.  Hosmer  fi  u/.     Opinion  by 
Folgcr,  U.  J. 
[Decided  Deo.  0,  1880.] 
RiPAUtAN  RionTH  —  RtanT  or  owNBa  to  brbcT 


lalntilT.  a  bridge  company, 
was  incorporated  by  the  Legislature  In  ISua  (chap.  119} 
to  build  and  maintain  a  bridge  over  tho  Chenango 
rlter,  and  by  its  charter  it  naa  provided  that  It  should 
not  be  lawful  tor  any  person  to  erect  any  other  bridge 
over  tbo  same  river  within  two  miles  either  above  or 
bvluw  the  bridge  to  bo  erected  by  plaintiff.  In  pursu- 
ance of  tbia  charter,  plaintiff  erected  a  bridge  over  tbo 
river  named.  InlxaS  tohap.  ISll.tbo  Legielaturo  incor- 
porated the  Bingbaniton  Bridge  Company,  undauthor- 
iied  It  to  erect  a  bridge  over  tbo  same  river  within  not 
leaa  thou  eighty  rods  above  plaintiffs  bridge,  and  lir 
take  toils  for  tho  uae  of  tho  same.  In  1B56,  the  last- 
named  company  buiitabridgawiLhinonebundrodruds 
of  plalntitr  and  above  it.  and  maintained  itasatiiil- 
brldge,  unlll  it  and  plalntlfTa  bridge  were  swept  awny 
by  a  Bood.  Defendant's  testator  was  one  of  tbe  prin- 
cipal promoters  of  tho  last  erected  bridge,  lie  wiia 
one  of  the  largest  stnckboldera  in  the  company,  waa  a 
director  at  lis  organ izstion,  and  Its  presidi^nt  from  1S5H 
to  1863,  whon  he  died.  lie  eructed  the  bridge  by  con- 
tract and  kept  it  In  repair.  Plaintiff,  claiming  that  It* 
charter  WHS  a  contract  that  the  Legislature  would  not 
Butborixo  a  bridge  within  two  miiifs  of  its  own.  In  IBM 
commenced  an  setiuu  to  enjoin  the  laat-formed  com- 
pany from  constructing  and  maiotnining,  as  a  tolU 
bridge  or  for  public  travel,  the  bridge  it  was  building, 
and  for  damages.  Plaintiffwos  defeated  In  thla  octiuD 
ill  tbe  State  Courts  (ZT  N.  T.  BT).  Upon  appeal,  tha 
United  States  Supreme  Court  held  that  pisiutiffs 
ohiLrter  constituted  an  inviolable  contract,  and  that  so 
for  as  the  charter  of  tbe  Binghumton  BridgoCompany 
authorlKed  it  to  maintain  Its  bridge  fur  public  travel, 
it  was  null  and  void.  In  180.'.,  tw<'  yeurfl  ottor  teatator'a 
death,  an  unprecedented  flood  lu  the  Chenango  river 
swept  away  tbe  bridge  of  tbo  Binghamtoii  Company, 
and  carrying  it  agulnat  the  piaintlfTs  bridge,  that  was 
swept  away,  lu  1800,  this  aotiun  was  ciimmenoed  by 
plaintiff  Bgainat  dofundaiil  as  ex Mu tor  of  toxtator,  for 
the  loaa  of  the  bridge,  and  for  tbe  i»ris  uf  tolls  diverted 
by  the  last  erected  bridge,  on  tbo  gniuud  (bat  that 
bridge  waa  an  unlawful  atructure.  a  nuisance;  and  «• 
testator  built  and  aided  in  maintaining  It  In  bis  llt&- 
time,  be  was  liable  tor  the  injury  caused  thereby.  It. 
was  not  claimed  that  the  bridge  was  negligently  Of 
Improperly  built.  Held,  that  tbo  action  would  not  lla 
for  the  destruction  of  the  bridge,  but  might  be  maln- 
t.ilDed  tor  the  diversion  of  the  tolls.  Tho  Chenango 
river  la  subject  to  the  right  of  navigation,  tho  prlvote 
property  ot  the  riparian  owners  (Ex  porlu  Jennings, 
G  Covr.);  and  such  an  owner  has  a  right  to  erect  a 
bridge  tor  hla  own  use  so  long  as  he  does  not  Interfere 
with  tbe  easement  ot  the  public,  and  such  a  bridge  Is 
not  a  nulaanco.  Tbo  Legislature,  except  upon  making 
oompensatlou,  has  authority  In  reference  to  such  a 
■tream  only  to  protect  the  pubiio  easement.  Canal 
Com'r  V.  People,  6  Wend.  433;  Wheeling  Bridge  Case, 
la  How,  til;  Morgan  v.  King.  35  N.  T.  454.  It  may 
givenlioenso  for  a  public  ferry  or  bridge  which  is  ei- 
ciualve,  but  not  for  a  private  one.  That  which  Is 
authorized  by  law  cannot  be  a  public  nuisance.  Crit- 
tenden v.  Wilfloii,  5  Cow.  106;  People  v.  KoUy,  70  N.Y, 
476.  By  authorizing  tbo  oonatruotluu  of  the  second 
bridge,  tbo  Legislature  did  not  violate  tta  contract  with 
plaintiff,  but  only  by  authorizing  Its  use  as  a  public 
toil  bridge.  The^foct,  that  tbe  bridge  was  built  design- 
edly aa  a  .toil  bridge,  would  not  make  defendants 
liable  for  the  Injury  done  by  sweeping  the  plalutUTa 
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bridge  away.  Tho  motlva  with  which  a  lawful  slrup- 
tare  Is  ereoted  dues  not  reuder  ibo  uwtier  tinblo  for 
lujury  dona  by  it  without  hla  (nutt.  Qarolnj  v.  Com- 
moiiwealcb.  Sa  Peiiii.  503;  Moody  v.  SuperWsurs,  46 
Barb.  059;  Ely  v,  auperviaort.,  SO  N.  T.  297;  Bnboook 
T.  City  ot  Buffalo.  1  Sheld.  SIT:  S-  C,  58  N.  T.  2C8; 
Pbelps  V.  NowloQ,  Ti  Id,  39.  But  the  damngen  (or 
diversion  ot  toll  stand  on  different  jtrouiid.  Testator 
was  llnble  tor  the  illegal  act  Iti  which  ha  took  part. 
The  Htatute  living  tba  authority  tu  do  these  acts  was 
no  protection,  as  It  was  void,  neither  were  the  deoi- 
bIoiib  of  the  State  courts  auder  2  R.  S.  603.  Tho 
amouot  of  toll  received  b;  the  Olagbamton  Company 
wan  prima  facie  the  amount  of  tolls  diverted.  Judg- 
ment reversed  unless  ptalntiff  will  stipulate  to  deduct 
amouut  allowed  for  loss  ot  bridge.  Cbtnaiiga  Bridge 
Co.  V.  Paigt  et  al..  aiiprllaiita.  Opinion  by  Jfiarl,  J. 
(Decided  Deo.  U,  18K0.] 

SHBRirr  — LKVY  BY— Wl 


TO  DO  LAWFPi.  ACT.— (1)  A  BherilT  holding  au  oieou- 
tioii  iiRaioat  d^teudantB  entarod  their  store.  s.nnounaed 
to  them  that  he  levied  upon  the  stock  ot  gooda  there 
present,  iiidorsed  a  mHinorandum  of  the  lavy  upou  bia 
aieautiou.  and  loft  the  goods  iu  charge  of  one  of  the 
defendants.  Held,  a  levy  there  waa  enough  to  moke 
the  sheriff  liable  as  a  trespasser  it  not  prolaoted  by  his 
prooess.  and  al»o  to  make  blm  responsible  to  the  parlies 
interested  for  the  value  ot  the  levy.  Camp  v.  Chamber- 
Iain,  5  Deu.  198;  Barkerv.  BinuinEer,  UN.Y.  ST.O.  |2< 
Tho  rule,  that  money  actually  collected  and  1[i  the  sher- 
IfTs  hiiiids  is  not  liable  to  attachment,  being  ctistodla 
Isais  (Wilder  v.  Bailey,  3  Moss.  380;  Pullord  v.  Ross,  5  id. 
316)  has  not  been  adopted  in  Ibis  IState,  was  questioned 
In  Dunlop  v.  PaltersoB  FIro  Ins.  Co..  74  N.  Y.  1*5,  and 
the  right  til  attach  a  fund  In  the  custody  ot  an  offloer 
ot  the  court  sustaiued.  The  ruin  would,  it  adopted, 
graft  upou  the  code  an  oioeptiou  tbo  Legislature  has 
not  mado  (B  2311.  Until  an  attorney's  Ilcn  upon  a 
jodgment  Is  asserted  by  tho  party  entitled  to  It.  the 
Judgment  Is  tho  property  of  tbo  judgnneut  creditor. 
A  sheriff  or  the  court  caunnt  treat  It  otherwise.  With- 
out notice  of  tho  claim,  tho  lieu  cannot  bo  Guforced. 
Martin  v.  Hawks.  IB  Johns,  406;  Acki-miou  v.  Aokor- 
mau,  14  Abb,  384;  Cr.^ker  on  Sheriffs,  S  383.  (3)  It 
oanuot  be  sliown  in  au  aotiou  against  the  sheriff  for 
not  returning  an  execution  within  sixty  days.  In  which 
m  defense  was  that  the  Judgments  uf  plaintiff  had  been 
attached  In  other  suits,  that  there  was  a  conspiracy 
between  the  attachment  creditors,  the  debtor  in  the 
Judgment  and  the  sheriff,  to  prevent  the  oolleDtion  of 
plaintiff's  debt,  the  purpose  for  which  the  Bttachmeuts 
were  issued  being  perfectly  lawful.  Molntyre  v.  Mau- 
Olus,  18  Johns.  BOO;  Place  v.  Muuster,  OS  N.  T.  05;  2 
Add1aououTi>rtB,T40.  Judgment  affirmed.  fPehU,  ap- 
pelJiint  V.  Conner.  Opinion  by  Flnoh.  J.  See  same  case 
tu  former  appeals.  03  N,  Y.  368,  and  Sa  id.  540. 
[Decided  Dec.  21. 1380.1 
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AJPKAL  —  TBOM   SUPBEMB   COnRT  DiBTKtOT  OF  Co- 

MTMBIA  —  iMOCNT  IN  DISI-WTE  MUST  KXCKBP  «J,500.— 

This  case  is  governed  by  Itallrond  Company  v.  Grant, 
Be  U.  fl.  398.  In  that  case  it  waa  held  that  tho  act  ot 
February  35,  1879  (SI  Stats.  321,  chap.  09,  Si  4,  5),  took 
ftway  the  right  of  this  court  to  hear  and  determine 
oases  from  tho  Supreme  Court  of  tho  District  of 
Columbia  whero  tbe  matter  in  dispute  did  not  exceed 
t2.G00,  and  that  it  operated  on  pendiug  cbbes  which  had 
boen  brought  bero  under  thu  provUloiia  of  sectlou  S17 
oi  tbe  Itevited  Statut«s  of   the  District.     Thia  oaae 


of  this  court  under  certain  ei  re  um  stances,  when  th« 
matter  in  dispute  was  less  tbantl.OOO,  the  then  general 
jurisdiotloiial  Duiouut.  but  exceeded  (100.  There  is  do 
reservation  iu  tho  repealing  act  as  to  this  class  of 
pending  cases  any  more  tbau  the  other.  Both  sBOtion* 
bavo  ratereneo  to  the  same  general  subject-mat  ten 
that  Ib  to  say,  the  review  by  this  ocmrt  of  tho  Judj;- 
ments  and  decrees  of  the  SuprHuie  Court  of  the  Dis- 
trict iu  coses  where  juriBdiction  has  been  made  to 
depeud  on  the  value  of  tbe  matter  Id  dispute.  Under 
tho  act  of  1979  the  court  can  no  longer  hear  any  of  that 
class  of  oases,  unless  tbe  amount  exceeds  (2.600.  Ap- 
peal from  the  Sitpreme  Court,  District  ut  Columbia.. 
dismlased.  Saiufaon  ft  al.,  appelianU,  v.  .Alexander. 
Opinion  by  Waite.  C.  J. 
[Decided  Dec.  13,  1880.] 

AlTORNEr— KNOWLEDOBOr.  KHOWLBDaKOFCUXHT 

—  BANKRUPTCY.— On  the  question  whether  the  pluut- 
Iff  in  u  judgment  on  which  goods  were  taken  In  eieeu- 
llon  Itnew  of  the  defendant's  insolvency  and  ot  tbe 
intent  to  evade  tho  bankrupt  law.  the  knowledge  ot 
plaintiff's  attorney  Is  tbe  knowledge  of  plaintiff. 
Where  the  debtor  was  son  of  tho  plaintiff  and  actively 
coulributed  to  having  Judgment  rendered  before  tt 
could  have  been  done  without  such  aid,  this  was  pro- 
curing bis  goods  to  he  taken  on  execution  withlu  the 
meaning  of  tho  35th  section  of  the  bankrupt  laws* 
modlfled  by  the  act  ot  1871.  Tho  case  of  Hoover  *. 
West,  91  U,  K  308.  waa  one  in  which  a  creditor  had 
procured  a  confession  of  judgment  and  a  levy  on  prop- 
erty of  a  debtor,  who  was  declared  a  bankrupt  within 
four  mouths  thereafter.  Tbe  creditor  had  sent  hla 
note  to  a  collection  agency  In  Philadelphia,  which  bad 
sent  it  to  their  corresponding  attorney  iu  Nebraska, 
whero  the  judgment  was  taken.  The  creditor  know 
nothing  ot  what  waa  dono  until  tbo  money  was  made 
by  sale  ot  tho  goods,  and  bad  given  no  direction  as  to 
tho  mode  of  prooeodlng,  and  held  no  communication 
with  bis  attorney.  This  court  held  that  the  attorney 
was  tho  agent  iu  tbo  transootlon  of  tbe  oolleotlafC 
agency  anil  nut  of  the  oreditor,  and  that  beoould  not 
be  held  to  know  what  tho  ottomey  knew  Iu  regard  to 
tho  Insolvency  ot  tho  debtor,  and  other  matters  In  tb« 
cose.  Three  of  the  judges  dlsseutEd  from  this  view. 
But  au  examination  of  tho  opinion  will  show  that  all 
wero  agreed  that  if  the  creditor  bod  sent  the  noto 
directly  to  tho  attorney,  the  latter  would  then  bars 
been  tho  agent  of  tho  creditor,  whose  acta  and  whose 
knowledge,  obtained  In  the  course  of  the  employmeut* 
would  have  been  tho  acts  and  tbe  knowledge  of  bta 
principal.  And  such  Is  the  true  rule  of  law.  See.  alMS 
Wilson  V.  City  Bank.  IT  Wall.  487;  Little  v.  Alexaad«r, 
31  Id.  601.  Decree  ot  U.  S.  Circuit  Court,  Minnesota, 
reversed.  Roge.rt,  apjidlanl,  v.  Pahner.  Oplutou  by 
Mellnr.  J. 
[liecided  Deo.  (1.1880.] 

PbDBRALQUSBTION— WHEN  TQIH   COURT  CAN  LOOK 

BBTOKD.— Upon  auappeol  from  a  State  court  un  tlie 
ground  that  a  Federal  question  Is  involved,  this  court 
can  only  look  beyond  tho  Federal  qneatlon  when  that 
has  been  decided  erroneously,  and  then  only  to  Ma 
whether  thero  are  any  other  matters  or  Issues  adjudged 
by  tho  State  court  Bufflcleutly  broad  to[malutalu  the 
judgment,  uotwltbstaudlug  tbe  error  in  the  decision 
ot  tho  Federal  question.  Murdock  v.  Memphis.  30 
Wall.  591.  Judgment  of  Calltornia  Supreme  Ci>urt 
amrmed.  JWuLauflWin.  plaintiff  in  error,  v.  Ftotrler. 
Opinion  hy  Waite,  C,  J. 
[Decided  Deo.  13, 1880.] 
Municipal  bonds  —  BBAUOtn.ENT  issue  op — akti- 

DATtNO  HO  AB  TO  OIVB  APFABKKT  TAUDITY  —  RBOOT- 
XST    TBOH    CITY   Or    MONXT  PAID  AB  A  MISTAKE. —  Br 
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a  itatulB  ot  Miuouri,  posied  iu  13^:!,  sti;  bond  Usuud 
VT  •  oUy,  lo  beoomB  valid,  lougt  bo  regialarod  iu  ihe 
txwka  o(  the  Suto  auditor.  BelorB  that  time  thia  was 
not  neceu*!?  ■  In  1807  tbe  oltj  ot  Loalsiana,  !□  that 
Bute,  w blob  had  authuritj  to  barrow  moue;,  b;  ordl- 
■ttoeo  mathoiized  its  oltj'  (and  oommissioner  to  sell  Its 
bonda,  and  Id  ]S71  provided  tor  ui  Issue  of  oertalo 
bonds,  to  be  used  la  fQuding  the  oltj  Indebted iiens, 
UtMi  mataiiiifc.  Id  J11I7, 18T2,  atter  the  statute  meu- 
ttoned  had  gooe  Inlo  effect,  the  proper  officers  ot  the 
«lt7,  for  the  purpose  o(  pojlni;  Its  debts  aud  to  meet 
Murent  expenses,  issued  a.  number  ot  bonds  payable  to 
bearer  aud  w  1th  the  Dorporate  seal  attaohed.  In  order 
lo  evade  the  operation  ot  the  statute  the  bonds  were 
Uit«dat«d  to  Janunrj  1,  1BT2,  and  contained  recitals 
that  tber  were  Issued  under  the  authority  ot  tbe  city 
VhartBr  and  tbe  ordlnauoe  of  1S07.  Tbe  bonds  also 
Uated  that  they  were  signed  aud  sealed  oa  the  1st  ot 
January.  iS7i.  The  bonds  thus  executed  were,  wltb- 
ODt  being  rsfcistered.  placed  by  the  fund  commissioner 
In  the  hands  ot  a  respectable  stock  and  bond  broker  In 
St.  LoQls.  to  sell  tor  the  acoouut  of  tbe  olty.  Oa  tbe 
Xth  August,  18i3,  tbe  broker  and  ageut  sold  and  de- 
livered these  bonds  to  the  plaintiff  below  and  oCbcrs, 
wbo  purchased  tor  value  la  good  talth,  believing  that 
tho  recitals  In  the  bonds  were  true  aud  that  they  were 
wbst  they  purported  to.  be,  obligatory  upon  tbe  olty. 
Tbe  city  received  from  tbe  broker  the  price  paid  by 
plaintiff  {which  was  W  per  cent  ot  tbe  ;rull  valuel,  less 
Bve  per  oent  ou  such  value  as  commisslnti  to  the  broker 
tor  tbe  sale.  Utid,  that  allhougb  tbe  bonds  were  In- 
ntid  lAnthony  v.  'Jasper  Co.,  101  U.  S.  007),  the  olty 
WM  liable  for  the  money  paid  by  pluiutifl  therefor  as 
■louey  paid  tbe  oil]'  by  plaintltl  by  mistake.  Tbe  city. 
by  patting  the  bonds  out  with  a  false  date,  represented 
Uist  tbey  were  valid  withont  n%lstry.  The  bunds 
were  bought  and  the  price  paid  under  tbe  belief, 
brought  about  by  the  conduct  of  the  olty,  that  they 
had  been  put  out  and  had  become  valid  oomuiercial 
aecurities  before  the  registry  law  wput  into  effect.  It 
Would  certainly  be  wrung  to  permit  tho  city  to  repu- 
diate the  bonds  and  keep  the  money  borrowed  on  their 
medlt.  Tbe  olty  could  lawfully  borrow.  As  the  pui^ 
ohaaera  were  kept  In  Ignorance  ot  the  facta  which 
Bade  tbe  bonds  invalid,  they  did  not  knowingly  make 
Ueuselves  partiee  to  any  Illegal  transaction.  They 
bought  tho  bonds  in  open  market,  where  they  hod  been 
put  by  the  city  In  tbe  possession  of  one  clothed  with 
^parent  authority  to  sell.  The  only  party  that  bus 
dooe  any  wrong  is  the  oity.  In  Uoeei  v.  Maoterlan.  2 
Burr.  1012,  It  is  stated  as  a  rule  ot  tbo  common  law. 
Uatati  aotioa  "  lies  for  money  paid  by  mistitke,  orupon 
■  ooDsIderation  which  happens  to  fail,  or  for  money 
lot  through  Imposition."  The  present  action  can  be 
Mntalned  on  either  of  these  grounds.  The  money  was 
paid  for  bonds  apparently  well  executed,  when  In  f set 
tbej  were  not,  because  ot  the  false  date  they  bore. 
ThU  was  clearly  money  paid  by  mistake.  The  con- 
^ermtlon  on  which  the  payment  was  made  has  tailed. 
■  beosnse  tbe  bonds  were  not  In  fact  valid  obligations 
of  tbe  city.  And  the  money  was  got  tbroiigb  ioiposl- 
UoD,  becsnae  the  city,  with  intent  to  deoelvo,  pro- 
tended that  the  false  date  the  bonds  bore  was  the  true 
While,  therefore,  tbe  bonds  cannot  be  enforced, 
<a  defectively  executed,  the  money  paid  for  them 
may  be  recovemd  baok.  As  was  said  in  Marsh  v.  Ful- 
ton Co.,  10  Wall.  684,  "the  obligation  to  do  justice 
rests  upon  all  persona,  natural  or  artificial,  and  if  u 
eoaitty  obtalus  tbe  money  or  property  of  others  nith- 
not  authority,  tbe  law.  Independent  of  any  statute. 
Will  compel  restitution  or  compensation."  U.  8.  S.  Ct. 
Judgment  ot  U.  6.  Circuit  Court,  E.  D.  Missouri,  af- 
armed.  Citu  of  Laultiaim,  plaintiff  in  error,  v.  irootl. 
Opinion  by  Waite,  C.  J. 
{Decided  Nov.  29,  1880.] 


OEORQIA  SUPREME  COURT  ABSTRACT. 
CoKKJCT  or  lAW  — PI.EA  or  dischabob  in  dans- 


State.— Where  to  a  suit  brought  In  QeorgI* 
on  a  judgment  rendered  in  the  State  of  Tenneaaea.  the 
defendant  pleaded  bis  disoharga  in  bankruptcy,  and  It 
appeared  that  he  was  adjudged  a  voluntary  bankrupt 
pending  tbe  suit  in  Tennessee,  but  failed  to  plead  that 
fact  to  auk  a  stay  ot  tho  proeeedings  on  that  account, 
and  the  judgment  was  subsequently  rendered,  and  he 
thereafter  obtained  his  discharge,  }>cld,  that  the  plea 
was  a  valid  bar  to  a  recovery.  Tho  Tennessee  Judgment 
did  not  oonstltDte  a  new  debt,  but  simply  a  new 
security  tor  the  old  debt,  and  of  Itsett  had  no  force  or 
effect  In  Qeorgia.  Ayidtr»m\  v.  Andtraon, 
lUeclded  Nov.  10, 1880.] 

COaPOBATION  —  SOHSCKIITtON   TO  STOCK  PKOCDBBD 

TBHOUOU  rttACU.— Though  a  subscription  to  the  stock 
of  an  Insurance  company  may  have  been  Induced  by 
fraudulent  representation B.  yet  Iba  a ulworl bar  cannot 
recover  the  amount  paid.  It  there  are  creditors  to  an 
equal  or  larger  amount  on  debts  contracted  after  fals 
subscription.  As  to  such  debt*,  the  funds  of  the  coi^ 
puration.  Including  his  subBcrlptlon.  are  held  In  trust 
for  their  payment.  T^irner  v.Oranf/er'i  Life  and  Health 


Co. 


[Decided  Nov.  S3, 1880.] 

MUNICIPALCORPOKATION-— NOT  LLABLE  FOB  IN jnST 
UY  COW  {■BBHtl-rED  TO  Btm  IN  BTRBBTH.—A  municipat 

corporatlo[i  is  not  liable  for  damages  resulting  from  a 
failure  on  the  part  of  its  council  to  perform,  or  on  Im- 
proper perturmancB  of  those  powers  and  duties  which 
are  legislative  or  Judicial  In  their  character.  For 
damages  resulting  from  their  neglecting  tu  perform  or 
negligence  In  tho  pertormanoe  of  those  duties  which 
are  purely  ministerial,  it  would  bo  llablo.  There  is  no 
sonod  dlitinctlun  as  to  such  liability  between  a  failure 
to  pass  an  ordinance  In  the  first  Instance  and  its  repeal 
orsusponslon  after  being  passed.  Therefore,  where  a 
city  council  passed  an  ordlnanco  forbidding  the  run- 
ning at  largo  of  cattle  In  its  streets,  but  subsequently 
suspends  Its  operation  indefinitely,  on  the  ground, 
among  others,  that  the  growth  of  weeds  and  grass  vn« 
too  luxuriant  for  comfort,  health  and  good  appoarance. 
one  who  was  gored  by  a  cow  runuing  at  large  in  the 
streets  would  not  have  cause  of  action  against  the  city. 
Nor  would  the  principle  be  altered  by  tho  fact  that  tbe 
ownerpaidamunicipol  tax  ou  the  cow.  Rivcrft.  City 
Council  of  A  u/fiisla. 
[Decided  Nov.  B3,  1880.] 


MAT  TERM,  I880.» 
DiVOBCZ  — ACQUIEBCENCN    BT    WirS 

BT  HfHBASD  PHBCLUDEa.— In  May,  1870,  a  husband 
wna  divorced  from  his  wito  by  tho  decree  ot  a  court  of 
competent  jurisdiction  of  tho  State  of  Illinoia.  Tha 
certificate  of  that  decree  states  that  the  wife  was  duly 
served  with  process.  Tba  wlte,  in  a  suit  for  divorce 
commenced  in  1878,  denies  (in  her  testiniouyl  that  she 
received  tha  notice  of  tba  suit,  which  waa  sent  to  her 
address,  but  she  does  not  attack  tho  l">iia  jUlc»  or 
validity  of  tha  decree.  In  December,  1871,  tha  hus- 
band married  again,  and  has  now  living  two  children, 
the  lasuo  ot  the  last  marringe.  Before  his  divorce  he 
gave  to  tho  Srst  wife  a  huuso  In  this  State,  and  ever 
since  then  has  voluntarily  provided  for  her  and  her 
ohiidreu.  In  January,  1ST8,  he  dismissed  two  of  her 
sons  from  his  employ,  and  she  admits  that,  apprehend- 
ing that  he  was  about  to  cease  supporting  her  and  her 
oblldren.  she  filed  a.  bill  for  divorce,  alleging  ndnitery 
•Appearing  loGSteicart  t33  N,  J.  Eg.)  Keports. 
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with  his  aeoond  wife.  Hetil.  that  tho  dirorea  must  be 
denied,  on  Ihe  ground  of  aoquinsoeiice  itnd  oonnirnnce. 
Robs  v.  Roes,  L.  R.,  T  P.  jc  D.  734 ;  Thomas  t.  Thomas, 
3  Sw.  &  Tr.  113;  Nlohols  v.  Nichols,  10  C.  E.  Qr.  60; 
aiagn  T.  Siugcr.  41  Barb.  138.  Yorstoii  v.  Yortlon. 
Opinion  by  Rnnjon,  Chancellor. 

BaSKMBKT  —  RIOHT    OP     WAT    BI    PREBCKIPTION — 

WHEN  EQUiTr  wux  PBOTBCT.— A  right  of  waf  aa- 
qaired  bj  prescription  Is  com  mens  urate  with  and 
measured  by  tho  uae,  and  tbe  owner  of  the  land  has  uo' 

right  to  dc)  any  thing  which  will  hluder  or  obstruot 
such  use.  An  owner  of  the  laud  erected  a  gate  In  a 
lane  that  had  been  used  without  such  gate  tor  mure 
than  tweutf  years.  Hrld,  that  eqult;  would  relieve 
and  protect  tbe  owner  at  the  easement  In  his  use  ot 
the  iauQ  unobBtruotad  by  such  gate.  Shivers  v.  ShUxra. 
Opinion  by  Bunjon,  Chancellor. 

ANNOiTr  TAKES  FDHD. — Where  an  intention  to  give  a 
perpetual  annuity  Is  apparent  in  the  will,  the  legatee 
will  be  held  entitled  to  the  fund  itself.  Testator  gave, 
after  other  bequBBta,  to  his  nieces  and  to  their  heirs  and 
deacendantB  an  annuity  of  (200  each.  Held,  that  the 
residue  of  testator's  estate,  his  uleces  being  dead,  loniB 
ot  them  leaving  children,  went  to  suoh  children.  The 
rule  is,  that  when  Ihe  interest  or  produce  of  a  legacy 
Is  given  to,  or  iu  trust  for.  a  legatee,  or  tor  the  separata 
use  of  such  legatee,  without  limitation  as  to  continu- 
ance, the  prinoipnl  will  be  oousldered  aa  bequeathed 
also.  2  Roper  on  T«g.  1470;  Craft  v.  Snoolc.  2  Besa. 
121;  Oulick  v.  Qullck,  10  C.  K  Or.  324;  S.  C,  12  id. 
4B8.  Aud  where  the  Intention  to  give  a  perpetual  an- 
nuity Is  apparent  tn  tho  will,  the  intention  will  pre- 
vail, and  the  legatee  will  be  held  to  be  entitled  to  the 
fund,  a  Roper  on  Leg.  1482;  Stoker  v.  Heron,  13  CI. 
&  Fin.  lei;  Clough  V.  Wyuu,  2  Madd.  188;  Phillips  v, 
Chamberlaine,  4  Vea,  51 ;  Parsons  v.  Parsons,  L.  R. ,  8 
Eq.  200,  The  words,  "or  their  desoendanta."  or  "  their 
beirs  and  desoendanta,"  are  merely  words  ot  aubstltu- 
tlon.  Jones  v.  Torin,  6  Slra,  65.  A  gift  to  A.  "  or  to 
his  beira,"  "  or  to  bis  representatives,"  la  an  absolute 
gift  to  A.  on  condition  that  he  la  allvo  at  the  death  ot 
the  testator,  hut  tf  he  dlea  in  the  life-time  of  the  teata^ 
tor.  tbe  gift  takes  effect  In  favor  of  the  other  persons 
described  as  substitutes  of  the  primary  legatee.  Qlt- 
tlnga  V.  MoDermott,  2Myl.&K.73;  2  Wma.  on  Ei're, 
966,  etatq.;  Brokawv.  Hudson,  12  C.  E.  Or.  135;  Yates 
V.  Hadden,  IS  t^im.  613;  Potter  v.  Baker,  16  Beav. 
OS;  Taylorv.  Hartlndale,12Slm.l68.  Huston  v.  Asod. 
Opinion  by  Bunyon.  Chancellor. 

WUA.  —  TRtlBTS 


a,  and  the 


RHAREIN   KSTATK  —  WIDOW.— It    iS    a    Settled    dl 

of  equity  jurlaprudi 
given  by  will  to  a  tr 
purposes  of  the  trust  do  not  exhaust  tbe  whole  estate, 
or  tbe  trusts  (ail,  the  trusten  shall  not  take  the  aurpiua 
for  bia  own  beiicUt,  uiiieaa  such  appenra  to  have  be«n 
the  intention  ot  the  testator,  but  a  trust  will  result  In 
favor  of  those  who  are  entitled  under  the  statute  ot 
distribution  as  the  neit  of  kin  of  the  testator.  Equit- 
Bble  estatea  are  treated  in  equity  as  legal  estates,  and 
are  held  to  be  subject  to  the  same  Incidents,  properties 
and  consequcncea  that  similar  legal  estates  are  at  law. 
In  cases  of  partial  iiiteaCaoy,  both  the  neit  ot  kin  and 
the  widow  take  under  tlie  statute  of  distribution,  and 
one  cannot  acquire  a  right  to  distribution  unless  tbe 
other  does  also.  In  cases  of  partial  Intestacy,  the 
persona  entitled  to  dislributlon  take,  not  in  purauauoe 
of  the  intention  of  the  testator,  but  by  force  ot  law, 
and  rogardless  ot  what  hia  intentions  may  have  boon. 
The  widow  is  entitled  to  participate  in  the  distribution 
of  that  part  of  a  testator's  estate  as  to  which  he  dies 
Intestate.  2WilUamar- "-•-  "■" 


rs,14T6;  1  Perry  on  Trusts, 


39  152.  155,  158;  Stoiy's  Bq.  Jur.,  1 1208:  HlII  on  Tnut, 
113;  Nickeraon  r.  Bowloy,  8  Mete.  430;  Caahlng  T. 
Blake,  8  Stew.  Eq.  695;  Handy  v.  Maroy.  1  ld.»; 
Dnvers  T.  Dewes,  3  P.  Wma.  40;  Dicks  vi  Lambert,  4 
Vea.  72B;'01dham  v.  Carlcton,  2  Coi,  899;  Ex  parte 
Kempton,  23  Pick.  103 ;  Dale  v.  Johnson,  3  Allen,  384. 
SMUlnger'a  Bxecutora  y.  SktUinger't  Exteutor.  Opinion 
fiy  Fleet,  Vloe-Chaucellor, 


FWASCJAL  LAW. 

AOBVOr— AUTHOHITT    TO    KAK>   TUTB    tiSO    BIGHT 
DBATTS     NOT     AnTHOKITT      TO      MAKK      POOT-DATHD 

ONES.  —  A  general  agent  had  authority  to  draw  draft* 
inthenameofbisprinoipBl  on  sight  or  time.  Htli,  that 
this  did  not  give  bim  authority  to  draw  poat-datod 
drafts,  and  that  where  he  obtained  the  dlsoonntot  m 
draft  post-dated,  accompanied  by  a  draft  of  the  dat« 
ot  the  day  of  the  discount,  aa  collateral,  to  be  naed 
only  In  case  the  agent  should  die  before  tbe  d»t«of 
the  diaoounted  draft,  the  post-dating  ot  the  draft 
was  sDlSolent  to  put  the  bank  discounting  It  npon 
inquiry  aa  to  the  agent's  authority.  To  charge  th* 
transferee  of  negotiable  paper  with  the  equities  be 
must  have  had  actual  notice  of  them,  or  at  least,  be 
must  have  had  knowledge  ot  such  facts  aud  cireum- 
staiicea  as  would  have  made  his  taking  the  paper  with 
the  Intention  of  enforcing  it  an  act  of  bad  faith. 
Goodman  V.  Simon ds.  20  How.  8*3;  Murray  v.  I^rd- 
ner,  2  Woll-  100;  Phelau  v.  Moss,  67  Penn.  St.  62; 
Hamilton  v.  Vought,  34  N.  J.  187;  Magee  v.  Badger, 
84N.  T.  247;  Crosby  v.  Grant.  36  N.  n.TTZ;  FarroUy. 
Lovett,  08  Me.  320;  Commercial  Bank  v.  First  Nat. 
Bank,  30  Md.  II;  Spooner  v.  Holmes,  102  Mass.  603; 
Mathews  v.  Poylheers,  4  Go.  287;  Bottomley  v.  Gold- 
smith, 36  Mich.  27.  But  no  banker,  to  whom  pnper 
should  be  presented  for  discount  by  a  third  party  be- 
fore the  time  of  its  date,  would  look  upon  the  ofter  aa 
so  far  an  ordinary  occurrence  that  he  would  take  It 
with  the  same  promptitude  as  he  would  any  otber 
paper  ot  equal  apparent  responsibility,  and  on  tll« 
suppoaition  that  he  bad  as  little  occasion  to  Inqnlra 
into  the  ciroumstaucoa  ot  its  issue.  But  in  this  ease 
the  p^ier  wa«  not  only  post-dated,  but  it  was  Isanod 
under  a  claim  of  agency,  and  tbe  queatlon  of  power 
was  Involved.  It  waa  the  plain  duty  ot  a  party  pro- 
posing to  take  it  to  take  notice  of  whatever  was  nnn- 
auai,  either  In  the  form  of  the  paper,  or  In  the  accom- 
panying ciroumstanoea,  which  might  tend  to  islM 
doubts  In  his  own  mind  whether  the  authority  wtatob 
was  asserted  had  In  fact  an  existence ;  and  among  tbe 
moat  important  of  these  circumstances  would  be  tboao 
which  indicated  that  the  paper  afforded  special  uppol^ 
tunities  tor  fraud  npon  the  alleged  princlpaL  Ht< 
would  not  bo  nt  liberty  to  took  exclusively  at  tde  taota 
which  load  to  one  conclusion,  aud  to  disregard  merely 
suspicious  clrcumatauces  hecanee  in  themselves  they 
were  inooncl u sire;  fur  the  tact  ot  authority  or  appa- 
rent authority  is  one  to  be  deduced  from  all  tbe  Oir- 
cumatanoes.  aud  he  must  at  his  peril  take  them  bU  Into 
consideration.  It  is  mi  doubt  the  tact  that  a  post-dated 
dratt,  purporting  to  be  payable  at  sight,  la  tor  all  tbe 
legal  purposes  of  presentment,  demand,  proteet  aud 
payment,  a  draft  payable  a  certain  time  after  date. 
But  iu  order  that  autbiirity  to  make  time  paper  aball 
he  held  to  cover  post-dated  paper,  their  legal  eSbot 
must  uot  only  be  the  same  but  all  their  Incidents  so 
far  identical  that  we  may  fairly  suppose  both  weT«  in 
mind  when  tbe  authority  waa  given  ;  for  the  authority 
Is  not  to  bo  construed  on  technical  miisoiilng  but  by 
Intent.  Is  this  the  oasef  Unfortunately  Judicial  de- 
cisions throw  but  little  light  upon  tbe  subject.  Iu 
Foster  v.  Mackreath,  L.  R.,  2  Exch.  103,  It  waa  decided 
that  authority  todraw  a,  check  did  not  outborlxe  draw- 
ing a  post-dated  check,  because.  "  ao  tar  as  regiirds  ila 
practical  etCect,  a  post--dated  check  Is  the  same  thing 
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HtblU  of  exehkngo  U  »o  mao^daji'  d&ta  u  Inter- 
*nie  between  the  d«7  o(  deUrering  the  oheok  and  tbo 
date  DMrkedoponlt."  Andieere  Brown,  2  Storj,  [103 ; 
Andrew  r.  BiMUey,  11  Ohio  St.  S9.  Bgt  wbtle  «  bill 
of  exohuiKe  fa  muallj  kllowed  dny  o(  graoe,  «  posl- 
dktod  oheok  fi  not.  Mohawk  Bank  T.  BrodeHck.  10 
Wend.  SM;  B.  C,  13  id.  133;  Salter  t.  Burt,  Slid.  206; 
Tufiot  T.  Lip,  80  N.  J.  SS4.  The  proposltlun,  there- 
font,  that  authority  to  dnw  billi  would  Inolode  su- 
tbority  to  draw  post-dated  oheok*  1«  one  which  oould 
not  be  mpported.  The  two  clMHe»  of  iDstrutuanti  are 
iluIlM';  bnt  tbey  are  not  In  legal  efhot  Identical.  But 
~  d  bill  diffsra  also  (rum  a  bill  payable  a  ooi^ 
mber  ot  days  after  it  is  drawo.  It  Is 
t  the  question  of  the  right  to  days  ot  graoe 
Bight  be  settled  by  the  tenns  of  the  bill  Itself,  but 
llieTQ  woald  be  an  Important  dlflbrenoe  in  this,  that 
Uia  time  bill  would  be  subject  to  be  leuC  forward  tor 
aaeeptanoo  while  the  post-dated  bill  would  not.  The 
latter  must  stand  upon  the  respoiislblUty  of  the  drawer 
Bnttl  the  time  of  date  arrives.  It  oould  not  lie  dishon- 
ored by  refusal  to  aooepC  it  before  its  date,  beoause  tho 
drawer  does  not  undertake  to  have  funds  in  the 
drawer's  hands  to  meet  It  before  that  day  arrives;  and 
the  drawee,  If  be  were  in  funds  to  meet  it.  oould  not 
intBin  themtorthe  pnrposeaa  against  other  bills  drawn 
and  paysble  before  the  date  arrived.  Godiu  y.  Bank 
of  Commonwealth,  6  Duer,  76;  Champlou  v.  Qordon, 
TO  Penn.  St.  474,  476.  Hlohltcan  Supreme  Court,  Ooto- 
ber  IS.  isea  New  YoHe  Iron  Mine  Co.  v.  Cittzent' 
Baiilt.    Opinion  by  Cooley,  J. 

pAttmCRSH] 


—  (1)  Where  one  Arm  was 
indebted  to  another  Qrm,  and  after  dissolution  of  the 
fltat  It  employed  a  member  of  tho  latter  firm  to  close 
and  wind  up  its  business  and  pay  its  debts,  and  such 
agent,  actloK  in  behalf  of  his  own  firm,  drew  drafts  In 
the  UUDO  of  his  firm,  payable  to  themaelvei,  and  pro- 
mred  •  penon  who  had  before  been  the  manager  of 
the  first  firm  to  accept  the  same  in  his  own  name  as 
laMea,  aapposlng  be  had  suoh  authority,  bnt  not  giving 
or  attempting  to  give  such  manager  any  authority  to 
accept  for  bis  principals,  It  was  held,  that  the  first 
i—mii*  flrm  was  not  liable  on  the  acoeptances.  It  ap- 
pearing that  such  manager  at  the  time  had  no  author- 
ity to  accept  the  drafts  on  behalf  of  his  principal!.  12) 
If  a  partnership  Is  formed  fur  a  single  purpose  or 
traoaaction,  It  ceases  as  soon  as  the  business  Is  com- 
pleted, or  whenever  there  Isan  end  put  to  the  busiuees ; 
andaithongh  apartnemhip  is  entered  Into  for  one  year. 
It  may  be  trrmlnaled  by  mutual  consent  at  any  time 
tbe  pnrtnera  may  choose.  Where  partners,  by  resolu- 
tion, determine  to  leave  tbe  bnsinees  and  wind  up  tbe 
Mme,  and  appoint  one  of  their  number  or  a  third 
party  to  take  charge  of  the  property  and  Mcounts  and 
todlapoaeot  their  property  and  oolleot  their  aooounta, 
tbU  will  amount  to  a  dissolution  of  the  partnership 
and  the  rerooatlon  of  the  powers  of  any  other  agent 
before  that  time  acting  for  the  firm.  In  the  absenoe 
of  stipulation  to  the  eontrery,  In  case  of  dissolution, 
arery  partner  is  left  In  the  possession  of  the  full  power 
to  pay  and  oolloct  debts  due  the  firm,  to  apply  the 
partnership  funds  and  effects  to  the  discharge  of  their 
own  debts,  to  adjust  and  settle  the  unliquidated  debts 
of  tbe  partnership,  to  receive  any  property  belonging 
lo  the  partnenhip,  and  to  mnke  due  acquittances,  dis- 
cbargM.  receipts  and  acknowledguienls  of  their  acts 
Id  the  premises.  While  the  dissolution  doe*  not  re- 
voke the  authority  to  liquidate,  settle  and  pay  debts 
already  created.  It  operates  as  a  revocation  of  all 
anthority  for  nisking  new  contracts,  and  since  the  giv- 
ioj;  of  a  promlHDiy  note  or  the  aoceptauce  of  a  bill  or 
draft.  i«  the  making  of  a  new  contract,  although  it 
nay  be  for  a  Bnn  debt,  a  partner  after  dlsiolution 


cannot  thus  bind  the  firm,  or  authorize  another  to  do 
•0.  (8)  Although  a  partnership  may  exist  In  the  name 
of  one  aa  lessee,  who  is  merely  the  ageut  of  the  firm, 
to  transact  a  partlouiar  business,  aa  the  mauufaotura 
of  brick,  and  not  a  meml>er  of  the  firm,  it  will  not  be 
bound  by  luob  agent,  makiug  or  acoeptonoe  of  coni- 
merolal  paper,  without  direct  and  specific  authority 
from  the  firm,  or  soma  member  thereof  befuT«  dissolu' 
tiou,  or  unless  the  firm  or  some  meml>er  during  the 
existence  ot  the  parcuershlp,  ratified  tbe  act  of  such 
agent.  Tu  hold  the  members  ot  a  partnership  liable 
for  commoroial  paper,  executed  or  accepted  by  dlreo- 
tlQu  of  one  member  after  the  dissolution,  ou  tho 
ground  that  the  persou  taking  aud  discounting  such 
paper  iu  the  late  firm  name  and  style  was  Ignorant  of 
the  dissolution,  It  must  be  shown  that  the  members 
oonstitutiug  the  partnership  were  known  to  tlie  person 
so  discounting  such  paper  previous  to  the  time  of  tak- 
ing aud  discounting  the  same,  especially  whero  the 
acceptance  fails  to  show  who  composed  the  firm.  lUI- 
nuls  Supreme  Court,  November  11,  ISSO.  Bank  of 
Montreal  v.  Page.    Opinion  by  Scholfleld.  J  ■ 

In  DORS  EN  ENT  — WHEN  BOLDER 


Weller  b  Son  mode  a  n^ntiable  note 
payable  to  Callahan.  Callahan  Indorsed  his  name  on 
the  back  ot  the  note  and  returned  it  to  them,  and  they 
presented  it  at  a  bank  and  hod  It  discounted  fur  their 
own  benefit.  Held,  that  the  bank  could  nut  recover 
against  Callahan.  The  law  will  nut  presume  that  ho 
indorsed  it  tur  aocummodatlon,  but  will  presume  that 
It  was  paid.  Long  v.  Bank.  1  Litt.  290;  Bee  be  v.  Real 
Estate  Bank,  4  Ark.  MO;  Bank  v.  Uammett,  60N.  Y. 
168.  The  cases  buldlnR  the  Indorser  liable  were  so  held 
upon  facts  being  established,  distinctly  showing  the 
Indorsement  was  made  fur  tho  acoomuiodation  of  the 
person  by  whom  it  was  delivered  to  the  holder.  Wool- 
fork  V.  Bank,  10  Bush,  601;  Young  v.  Harris.  11  B. 
Monr.  660;  Rogers  v.  Faston.  1  Mete.  6ia  Kentucky 
Court  of  Appeals,  October  12.  1880.  C'uilohan  v.  First 
Sational  Bank  qf  LouimlUe.     Opinion  by  Cofer.  C.  J. 

Whxk    indorber    after    maturitv    not 

I.IABLE.  —  The  iadorsement  ot  a  note  after  matu- 
rity is  In  effect  the  drawing  of  a  new  bill,  payable  on 
demand  ;  and  to  hold  the  Indorser.  demand  and  notioo 
ot  non-payment  are  essential.  Stunrt  v.  Redfleld.  13 
Kans,  650.  After  the  Indorsement  of  a  note  after  ma- 
turity. J.,  the  indorser,  held  the  note  in  his  cnro  and 
custody  for  B.,  the  indorsee,  aud  at  her  Instance,  from 
Uareh  1. 18T4.  to  January  11, 18TG,  tor  safe-keeplug  in 
a  bank  ot  which  J.  was  the  president  and  cashier. 
Tbe  indorsee  took  actual  possession  of  the  note  on 
January  11, 11(75.  aud  brought  an  action  tberoou  against 
the  maker.  Failing  to  collect  all  the  judgment  from 
the  maker,  or  the  niurtgiuied  property,  ou  May  11.  ISTB. 
an  action  was  brought  ajnlnst.r..  as  indursnr.  No  other 
demand  was  made  than  the  IiiBtitutlun  of  the  suit  on 
January  11,  IBT5,  no  notice  of  non-payment  was  given, 
and  such  notice  was  not  walvod.  Held,  that  the  In- 
dorser was  not  liable.  Bralne  v.  Spauldiug.  BS  Teiin. 
St,  217  distluguished.  Kansas  Supreme  Court.  July 
term,  1880.    Ifhelby  v.  JutW.    Opinlou  by  Horton,  C.  J. 


NEW  BOOKS  AND  NEIV  EDITIONS. 
Abbott's  Year  Book  of  Juri3PUUih:ni-b. 
Hi«  r«ir  BovK  of  Jvri'<)'">1c>iee  for   IBSO.     By    Benjiimln 
Vaudhsii    Abbott.     A    cnnipend  of   tlie    most  Boceot 
Statutes,  Leadloe  Caxea  and  General  iDformaiiun  upon 
tho  rrogrenu  of  tho  Ijiw.    Boston  :  Uttle,  BroivD  &  C". 
1880,    Pp.  vl.  4*3. 
rpHIS  volume  is  a  combination  of  a  succinct  digeat 
1     and  a  iegui  journal.     It  Is  n  convenient  ma|!»zinii 
uf  refnnuice  to  ascertain  what  hns  Iwsn  decidwi.   en- 
acted, writl.'n.  and  published  during   (he  year  from 
July.  1870,  to  July.  1880.    Tbe  matter  Is  arranged  la 
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doabia  aolunins,  noder  headings  atior  the  ir 
digeat,  and  tliere  Is  a  tBbIa  o[  ooaoa.  It  Ib  n 
iDg  and  uaeCul  compllablou. 


CiTBTia'  Fedbiu 


.  JCTBiai-HErDioTaa. 


Jtirlidlctiim,    Practlcr.   and  Peoiiiiar   Jiirtsprudcjtce  of   Vie 
ayurttofthe  United  Slatet,  II7 Benjamin  RobblDsCurttit. 
LL.  D.    Edited,  with  Notes,  by  Qeorge  Tloknor  Curtis 
KDd  Boojamlu  R.  Curtla.    Boeton:  Little,  Brown  &  Co. 
ISSO.    Pp.  xvill,  803. 
Thl9  U  B.  volumB  ot  leoturea  delivered  at  the  HarTurd 
Law  School  ill  1872-3.  by  the  late  Judge  Curtia.    The 
leotures  nere  ex  tempo  ran  sou  8,  but  were  taken  down 
in  Bhurt  hand,  and  hare  beoa  publUhed  without  aiij 
change  at  text.    Itefereticea  to  statutes  and  decisions 
and  some  notes  hare  been  added  by  the  editors.    No 
man  was  better  qQaViQed  to  treat  of  tbla  sabject  thaa 
the  diBtlag:nUbed  leoturer,  and  the  lectures  give  a  re- 
markably  coueise   and  oompreheuslbie  view  of   the 
aubjoot.    The   style   however  Is  naturally  somewhat 
[atniUar uud  diffusa,  and  might  well  hnva  been  ooan- 
slonally    pruned,   by   the  editora,  at   matters  appro- 
priate in  an  oral  lecture,  but  superfluous  In  a  treatise. 
The  volume  ooQBtitutes  a  valuable  lostnber  ot  the  ex- 
cellent "  Btudeuts'  Series." 

CORRESPOffDESCE. 


DlBlOREBUBKT   I 


Editor  oftlte  Albany  Law  Journal: 

In  oommeDtini;  ou  the  proposal  ot  Iba  Krntucky  Lavt 
liepcnier,  you  remark  that  a  jury  ot  one  man  might  be 
better  than  twelve,  booauaa  he  oould  never  diBogreo. 
Tbis  reminds  me  at  the  aneodoto  ot  n  case  of  the  kind 
In  B,  justice's  court.  ^A  jury  bod  been  demanded,  but 
there  was  difficulty  about  getting  a  jury  together. 
Qua  juryman  had  appeared  and  it  wa»  GniLlIy  agreed 
by  the  court  that  they  would  try  the  case  by  a.  jury  of 
one.  Accordingly  the  case  woa  tried  and  the  Jury 
(of  one)  retired  to  consult  ot  their  verdict,  under  the 
charge  of  aa  officer.  After  waiting  an  hour  or  two 
the  Jury  were  called  Into  court  to  see  if  they  had 
agreed  on  their  verdict,  and  thoforemau  Informsil  the 
court  that  they  had  not  agreed  and  that  there  waa  no 
prospect  of  their  agreeing.  And  the  court  sent  the 
jury  out  again,  and  wailed  two  or  throe  hours  longer 
tor  the  reanlt,  when  they  were  again  called  into  oiiiirt, 
and  they  informed  bis  honor  that  they  hod  not  agreed 
and  there  waa  no  prospect  of  any  agreement.  The 
hour  being  late  the  jury  was  then  discharged  without 
averdicL  This  may  have  been  a  farce,  but  if  It  waa. 
11  was  no  more  so  than  aro  one-half  of  our  Jury  trials. 
Dbtroit. 
[See  Albert  Mathews'  "Bundle  of  Papera"  — 
"The  Divided  Jury,"  noticed  19  Alb.  L.  J.  523. 
— Ed.  Alb.  L.  J.] 


NOTES. 


THE  ourrent  Dumt>or  of  the  Southern  Law  Revlfw  is 
a  very  strong  one.  It  contains  the  following  lead- 
ing articles:  Modern  1  ei(i  si  atlon  touching  marital  prop- 
erty rights,  by  Henry  Hitchcock ;  Power  of  municipal 
oorporotlons  to  borrow  money,  by  Judge  Dillon  :  Lnte 
works  ou  private  interuatioual  law,  by  Dr.  Wharton; 
Expert  evidence,  what  it  is,  by  P.  J.  Van  Vorhis;  a 
Study  in  the  low  pertaining  to  covenants  of  warranty, 
by  James  O.  Pierce ,  the  Panama  Canal  and  the  Mon- 
roe doi'trliie,  by  Charles  R.  Qraut.  Mr.  Hitchcock's 
article  is  an  eicellent  history  ot  the  status  ot  married 
persons  at  common  law  as  to  property,  and  a  review 
ot  tbe  modem  legislation  in  f avor  ot  the  wife,  wi>h  a 
pretty  strong  Intimation  that  the  wife  has  got  more 
than  her  rights.  Dr.  Wharton,  speaking  of  the  recent 
works  of  M.  Lanreut,  Mr.  Westlake  and  Mr.  IjSW- 
mnee.  says:     "The  chief  obaracteriatlc  of  U.  Iiaa- 


int'B  book  Is  eloquent  disBertation ;  that  ot  Mr. 
Waatlake  is  curt  dooUlon ;  that  of  Mr.  Lawrence  la 
mulatlou  of  precious  matorial.  M.  Laurent 
works  OB  the  orator  in  the  looturo  room;  Mr.  West- 
lake  aB  the  Judge  on  the  bench  ;  Mr.  Ijawretice  aa  tbd 
Investigator  in  the  library.  M.  Laurent  kindles  en- 
thusiasm; Mr.  Wedtloke  givea  direction;  Mr.  Law- 
reuoo  Imparts  education."  Judge  DlUou'a  article  !• 
baaed  ou  his  remarks  on  the  same  subject  In  his  furth- 
coming edition  of  his  work  on  Municipal  Corpora- 
tions. Mr.  Van  Yorhis'  article  is  an  eiaminntioa  o( 
the  question  whether  aa  expert  witness  can  be  oom- 
pelled  to  givo  bis  opinion  in  evldenoe  without  receiv- 
ing a  satisfactory  compensation.  He  cites  the  con- 
flicting oases  of  ItucAanan  v.  Stale,  69  Ind.  1 ;  8.  C,  2& 
Am.  Kep.  610.  note,  and  Ex  parte  Dement,  63  Ala.  880; 
S.  C,  25  Am.  Hep.  611 ;  but  ho  omits  any  reference  to 
Summers  v.  StaU,6Tes.  Ct.   App.  866;  8.  C,  32  Am. 

Rep.  673,  agreeing  with  the   latter. St.   Luuia  la 

growing  as  conceited  as  Boston.  In  a  book  uotioe  in 
the  SoJiUitm  Law  ]tevUw  we  fluiJ  this  ;"  It  Is  needlesB 
tooddthattbe  law-printing  of  the  '  Riverside  Press' 
almost  rivals  In  excelleuco  that  done  In  Bt.  Louis,  but 
some  superiority  must  yet  be  accorded  to  their  wesb- 
ern  competitors."  It  would  be  bard  to  find  hand- 
somer law  books  than  St.  Louis  produces,  but  their 
publishers  learned  their  business  In  Doston. 

In  the  Federal  Supreme  Court  the  attomey-goneral 
ot  the  Dnited  States  presented  b  series  of  Resolutions 
of  the  bar  on  the  retirement  of  Mr.  Justice  Strong,  ao- 
companylng  them  with  appropriate  remarks,  to  which 
the  chief-justice  responded  as  follows:  "We  aro  glad 
to  receive  from  the  bar  this  expression  of  their  regard 
for  Judge  Strong.  It  Is  but  simple  justice  to  say  that 
durlngthe  ten  or  more  years  bo  held  a  seat  on  this 
bench,  he  never  for  a  moment  forgot  what  was  dne  to 
the  place  ha  bo  ably  flUed.  His  judgment  wilb  always 
the  result  of  his  honest  convictiouB  of  what  was  right, 
and  we,  who  have  known  him  In  tbe  intimacy  ot  long 
personal  and  oCBciftl  Intorcoorse,  shall  ever  bear  wit- 
nesB  to  his  purity  of  character  aa  a  moii  and  of  bis  emi- 
nent ability  as  a  Judge.  Wo  part  with  him  on  tbo 
bench  with  sincere  regret.  The  resolutions  of  the  bar, 
with  tho  remarks  ot  the  attorney-general.  In  present- 
ing them,  will  be  entered  on  the  records  of  the  court, 
and  we  aball  take  pleasure  in  sending  a  copy  to  Judge 
Strong,  as  requested. " 

The  author  of  the  "  Rye  and  Rock  "  brief  Is  Mr.  A. 
n.  H.  Dawson,  of  Now  York  city.  A  number  of 
trade-mark  lawyers  think  his  argument  was  sound, 
and  that  ■■Rye  and  Book"  would  indicate  rook  onndj 
dissolved  in  rye  whlakyonly  to  those  who  happened  to- 

know  it. We  regret  to  learn  that  Ibo  Hon.   Wm. 

Bench  LawTOuce  is  seriously  ill  from  excessive  mental 
exertion.  Hia  labors  for  many  yeara  have  beeu  very 
great,  and  their  results  extremely  beuefiolal  to  the 
public.  Our  readers  will  join  us  In  tbe  hope  that  be 
may  speedily  And  relief  from  the  enforced  repose 
which  be  is  taking,  and  that  we  shall  not  be  deprived 
of  further  results  from  his  exooptlOTial  experience, 
learning,  and  dovotiou  in  tbe  Held  ot  iuternalloual 
law. It  is  said  that  Chief  Justice  Cookbum's  re- 
search ca  upon  the  authorship  ot  Junius  will  bo  pub- 
lished.  Tho  Chief   Justlca   ot  Austria,  Dr.   Anton 

von  Schmerllug,  Knight,  celebrated,  on  Nov.  17th,  tbO 
liftleth  anniversary  ot  the  day  on  which  he  received 
the  degree  of  "Doctor  Juris  "  from  tbe  University  ot 
Vienna.  Deputations  from  tbe  Imperial  Supreme 
Conn,  from  the  Department  of  Justice,  from  the 
Academy  ot  Sciences,  the  Univorsilv,  the  College  of 
Doctors,  the  Bar  Associations,  the  Notaries'  Associk- 
tion  and  others,  offered  their  oongrotulationa.  The 
UniverBlty  renewed  the  diploma,  referring  in  tho  re- 
newal to  the  eminent  services  ot  the  Chief  Jostioo  to 
the  Btalo,  particularly  aa  Minister  of  Justice,  whioh 
position  he  occupied  some  time  ago. 
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CURRENT  TOPICS. 

MR.  RICHABD  GRANT  WHITE  ought  to  read 
Mr.  Redficld's  recent  bofik  oc  "Ilomicidp, 
North  and  South."  In  rospi^ct  to  Ihia  particular 
offense  it  could  not  fall  to  convince  him  that  educa- 
tion U  not  a  promoter  ot  crime.  Mr.  Rcdflcld 
makes  the  following  atartting  asacrtiona  (wc  copy 
from  lite  Nation):  "More  men  have  fallen  in  per- 
sonal combat  at  the  South  since  1840  than  were 
killed  in  battle  on  both  sides  in  the  rebellion  (p. 
120);  in  the  same  section  there  liave  beeu  more 
bomicidcB  since  the  wiir  than  there  have  been  deaths 
from  yellow  fever  (p.  186)  —  this  number  is  at  least 
40,000  (p.  10).  In  Texas  there  were  more  amu»i-na- 
Uoaa  in  18T8  than  homicides  of  all  kinds  in  Uassa- 
cbusetts  in  187T-78  (p.  04),  and  always  there  are 
tnore  manslayera  at  large  than  m  confliicmunt  (p. 
77).  In  South  Carolina  there  were  thn-e  dtifh  in 
1878,  against  none  among  the  more  than  thirty  mil- 
lions of  tlic  Nortbem  population  (p.  90) ;  and  of  a. 
■ingle  afiray  in  Edgefield,  whicli  Meads  us  into  hc- 
monts  of  BCfen  different  homicides,'  nil  the  surviT- 
ors  were  acquitted  on  trial  (p.  Bl),  The  numlwr  of 
homicides  along  the  route  of  the  Cincinnati  South- 
em  Railway  from  Cincinnati  to  Chattanoopra, '  during 
ita  construction  through  Kentucky  and  Tennessee,  I 
believe  to  be  equal  to  half  the  length  of  the  road 
measured  in  miles —  that  is,  for  every  two  mitea  of 
rood  there  was  a  man  murdered  in  the  vicinity  of 
the  line '  {p,  107).  The  population  of  three  sample 
Southern  States  —  Texas,  Kentucky,  and  South  Car- 
olina —  is  less  than  that  of  New  England  hy  half  a 
million,  but  the  homicides  arc  eighteen  times  ns 
numerous  (p.  15) ;  there  are  often  more  in  Kentucky 
in  a  month  than  in  Massachusetts  in  a  year,  and  as 
many  in  South  Carolina  in  two  as  in  Massachusetts 
{n  tan  yean  (pp.  U,  18),  though  the  Northern  Htate 
has  much  the  larger  population  in  each  cose.  In 
Uaasachusetts,  the  ratio  of  killing  has  decreased 
with  the  inereasc  of  population  —  ten  per  cent 
against  eighteen  per  cent  in  1809-78  (p.  1S4);  in 
South  Carolina,  crimes  against  the  person  show  no 
diminution  under  Hampton  as  compared  with  those 
committed  under  Chamberlain  and  Bcott  (p.  103). 
In  Hissisnppi,  acconling  to  the  Vicksburg  ^ifniM 
o-f  May  35,  1879,  there  is  an  average  of  a  murder  a 
day  (p-  162).  At  the  South  the]  highest  ratio  of 
homicide  is  in  the  country,  at  the  North  in  the 
aties  fp.  31).  The  foreign  element  forms  less  than 
two  per  cent  of  the  population  at  the  South  (p.  IT)}, 
and  Id  Mississippi,  for  example,  'so  far  from  the 
foreigners  being  the  cause  of  so  much  murder,  it  is 
more  probable  tliat  so  much  murder  accounts  for 
there  being  so  few  foreigners '  (p.  153)."  Mr.  Red- 
field  attributes  this  excess  of  liomicidca  in  the  South 
to  the  practices  of  carrying  concealed  weapons  and 
drinking  whisky.  There  is,  however,  a,  great  deal 
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of  the  former  practice  at  the  North,  and  probably 
quite  OS  much  of  the  latter  there  as  at  the  South. 
Wb  should  incline  to  attribute  it  rather  to  tbo 
warmth  of  the  climnto,  ond  the  consequent  exuber- 
ance of  the  emotions  and  cxo-speration  of  the  pas- 
sions. This  view  is  supported  by  the  alleged  fncl, 
brought  out  by  Sir.  licdficld,  that  there  is  a  similar 
excess  in  the  southern  half  of  Ohio,  Indiana,  and 
Illinois,  as  compared  with  the  northern.  Tlicsc  sta- 
tistics cannot  be  accounted  for  in  the  South  by  the 
theory  of  n  conflict  of  races,  for  they  date  from  a 
time  when  the  southern  whites  had  a  pecuniary  in- 
terest in  licing  careful  of  tlm  lives  of  the  blocks. 
Even  now,  although  very  few  wliito  men  are  killed 
by  the  black,  yet  the  white  and  the  black  seem  to 
kill  those  of  their  own  color  without  scruple.  Thus, 
according  to  Mr.  Itedtleld,  in  Tcvoa,  Soutli  Carolina, 
and  Kentucky,  in  1878,  although  only  16  whites 
were  killed  by  blacks,  and  lOB  blacks  were  killed 
by  whites,  yet  434  whites  were  killed  by  whites  and 
98  blacks  by  blocks.  In  connection  with  this  sub- 
ject, we  remark  the  present  prevalence  of  an  epi- 
demic of  lynching.  Since  December  3d  there  have 
been  13  lyncKings,  of  which  eight  were  of  colored 


persons,  and 

one  wi 

s  of  a  woman;   eight  were   in 

the   Southeri 
Nevada,  and 
Pennsylvania. 

State 

,  two   in   New  Mexico,  one  in 
OS   ill   the    )>eaccable    State  ot 

Mr.  Brown,  the  Nebraska  State  reporter,  has  ap- 
pended to  the  lost  volume  of  his  rc])orts  two  in- 
dexes, one  of  01  pages,  constructed  in  the  ordinary 
manner,  consisting  ot  a  literal  reproduction  of  the 
head-notes,  and  another,  of  10  pages,  consisting  of 
short  references,  similar  to  thohcad'lines  and  catcb- 
words  used  by  many  reporters.  In  his  preface  he 
slates  his  purpose  to  be  to  obtain  the  opinions  of 
the  profession  as  to  the  propriety  of  substituting 
the  latter  kind  of  index  for  the  former,  and  ho  par- 
ticularly calls  our  ottention  to  this  subject  and  osks 
our  opinion  on  it.  Mr.  Brown  says  he  "cannot  see 
the  utility  in  thus  merely  repeating  the  syllabi."  In 
this  we  agree  with  him,  adding  for  ourselves  the 
words,  "such  ns  most  reporters  construct."  If  tho 
head-notes  were  properly  constructed,  the  reporter 
could  not  do  better,  we  thmk,  than  to  repent  them 
in  his  index.  Most  head-notes  arc  altogether  too 
long  and  intricate,  giving  not  the  facts  in  a  concise 
form,  with  the  legal  conclusion,  but  the  processes 
of  legal  reasoning,  and  too  often  omitting  the  facts 
altogether.  The  consequence  is  that  the  indexes 
arc  long.  Taking  a  few  of  the  lost  issues  of  the 
more  prominent  rejxirts :  70  New  York  has  an  index 
of  08  pages;  127  Massachusetts,  70;  02  Alabama, 
58;  03  Illinois,  81 ;  68  Indiana,  46;  .11  Iowa,  40;  14 
Bush,  124;  23  Kansas,  77;  60  Maine,  56;  50  Mary- 
land, 70:  41  Michigan,  81;  60  Missouri,  83;  New 
Jersey,  S.'i;  8'J  Pennsylvania,  02;  34  Ohio,  Gl ;  48 
Wisconsin,  GB;  32  Orattan,  41.  Some  of  these  re- 
ports have  n  much  larger  number  of  cases  than 
others,  particularly  Michigan,  Pennsylvania,  Ken- 
tucky, and  Massachusetts,  whoso  head-notes  are 
generally  (.iincisc,  particularly  the  two  former. 
Others  have  an  extremely  small  number  of  cases,  as 
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Maryland  and  Virginia.  Now  taking  a  few  of  the 
last  volumes  of  the  American  Heports,  we  find  that 
volume  80  has  an  index  of  67  pages ;  volume  81,  89 
pages;  volume  32,  35  pages;  or  an  average  of  47 
pages.  Each  of  these  volumes  contains  many  more 
cases  than  the  average  of  the  State  reports,  proba- 
bly over  a  third  more.  We  believe,  therefore,  it  is 
possible  to  repeat  the  head-notes  in  the  index,  and 
not  make  the  index  burdensome.  Tlie  repetition 
saves  turning  to  Ihe  case  itself  in  many  instances. 
Tliis  of  course  is  the  only  advantage  in  the  repeti- 
tion, but  it  is  a  considerable  one.  Mr.  Brown's 
shorter  index  is  well  constructed,  but  after  all  only 
suggests  the  subjects. 

We  note  some  humorous  phases  in  recent  decis- 
ions whicli  we  must  not  fail  to  chronicle.  In  Mor- 
gan V.  Durfeey  69  Mo.  469,  the  case  where  the  de- 
fendant sealed  the  fate  of  the  plaintiflTs  father  by 
striking  him  over  the  head  with  a  notarial  seal,  in 
self-defense,  Sherwood,  C.  J.,  gives  this  unique  peri- 
phrasis  for  *  Mack  of  backbone,"  namely,  **apitia- 

])le  and  painful  weakness  in  the  dorsal  region." 

Business  must  be  dull  in  AugU8ta,'Ga.,  if  we  can 
credit  the  recent  decision  in  Rhers  v.  City  Council  of 
Augusta,  It  was  there  held  that  where  the  city  council 
passed  an  ordinance  forbidding  the  iiinning  at  large 
of  cattle  in  the  streets,  but  subsequently  suspended! 
its  operation  indefinitely,  on  the  ground,  among 
others,  that  the  growth  of  weeds  and  gcass  was  too 
luxuriant  for  comfort,  health  and  good  appearance, 
one  who  was  gored  by  a  cow  running  at  large  in  the 
streets  would  not  have  a  cause  of  action  against  the 
city.  Nor  would  the  principle  be  altered  by  the 
fact  that  the  owner  paid  a  municipal  tax  on  the  cow. 
Of  course,  this  law  is  good,  but  the  reason  for  the 
suspension  of  the  ordinance  is  disheartening. 


The  committee  appointed  at  a  meeting  of  the  bar 
held  at  Saratoga,  last  August,  to  consider  measures 
for  relieving  the  Supreme  Court  from  the  pressure 
of  business,  have  reported  in  favor  of  amending  the 
Constitution  by  forming  an  additional  General  Term 
Department,  and  supplying  two  additional  justices 
severally  in  the  first,  fifth,  seventh,  and  eighth,  and 
one  in  the  second,  third,  fourth,  and  sixth  districts. 
The  statistics  exhibited  by  the  report  show  an  ap- 
palling amount  of  arrears  in  this  court  —  no  less 
than  1000  causes  in  the  General  Terms,  and  9000  in 
the  Circuits  and  Special  Terms.  Even  where  busi- 
ness is  despatched,  as  it  appears  to  be  in  the  Second 
General  Term  Department,  we  fear  it  is  **  des- 
patched "  in  the  wrong  sense,  for  as  we  happen  to 
know,  it  is  quite  customary  there  for  the  judges 
practically  to  refuse  to  hear  oral  arguments  and  to 
insist  on  submissions.  The  cause  of  this  state  of 
a^E^urs  is  not  at  all  mysterious.  Since  the  adoption 
of  the  Constitution  of  1846,  as  the  report  states, 
**  the  population  of  the  State  has  nearly  or  quite 
doubled;  its  business,  in  almost  every  department 
of  industry,  has  quadrupled;  its  material  wealth 
has  increased  ten-fold,  and  business  in  its  courts  has 
increased  in  a  still  greater  proportion."  Is  it  at  all 
singular  that  the  transaction  of  this  increased  legal 


business  should  require  four  times  the  judicial  force 
that  was  provided  before  1846  ?  This  is  a  very  seri- 
ous matter,  and  should  receive  the  immediate  atten- 
tion of  our  Legislature.  It  is  a  matter  that  concerns 
the  public  far  more  than  the  legal  profession.  If 
the  public  would  fairly  provide  for  the  prompt 
transaction  of  their  legal  business,  we  should  hear 
far  less  grumbling  about  **the  law's  delays."  The 
condition  of  affairs  in  our  State  is  by  no  means 
singular.  It  is  the  same  in  nearly  all  the  larger 
States,  and  we  notice  a  great  deal  of  recent  agita- 
tion about  overcoming  the  difficulty  in  such  States. 
A  census  of  50  millions  demands  ampler  provision 
than  one  of  40  millions. 


In  connection  with  the  recent  case  of  Steinman 
and  Heinsell,  the  attorneys  who  abused  the  judge 
in  their  newspaper  and  continue  to  practice  in  his 
court  in  spite  of  his  fulmination,  we  note  the  case 
of  People  ex  rd.  Spahn  v.  Townaend,  The  relator,  a 
major  of  militia,  at  Rochester,  was  court-martialed 
on  charges  of  conduct  unbecoming  an  officer,  and 
prejudicial  to  good  order  and  discipline.  The  mili- 
tary court  found  him  guilty,  because  it  was  slif^wn 
that  he  had  edited  articles  published  in  the  news- 
papers, derogatory  to  the  good  name  of  his  regi- 
ment, and  specially  condemnatory  of  certain  acts 
.on  the  part  of  its  colonel.  The  sentence  of  the 
military  court  was  that  the  major  be  cashiered  and 
dismissed  from  the  service.  He  appealed  to  the 
Supreme  Court,  and  Judge  Macomber  reverses  the 
decision  on  several  grounds,  one  of  which  is  that 
**  a  citizen  soldier  is  one  who  earns  his  daily  bread 
by  the  labor  of  his  hands  or  brains,  in  business  or 
professions,  and  who  devotes  a  portion  of  his  time 
to  military  training  and  to  drill  and  preparation  for 
war.  When,  however,  he  is  not  actually  engaged 
in  the  duties  of  the  National  Guard,  and  when  not 
in  uniform,  he  is  not  amenable  to  court-martial. 
The  proceedings  and  sentence  must  be  reversed  and 
the  accused  discharged."  Meantime  the  regiment 
and  the  division  to  which  it  belonged  have  been 
disbanded,  on  account  of  these  publications,  it  is 
said ;  **  snuffed  out  by  an  article."  The  newspapers 
herald  this  as  '^  a  great  triumph  for  the  citizen  sol- 
dier." Perhaps  if  the  colonel  could  have  proved 
that  the  major  had  his  *■  *•  regimentals  '*  on  when  he 
wrote  the  articles,  the  result  might  have  been  differ- 
ent. We  regret  to  think  that  the  community  are 
to  be  deprived  of  the  superb  spectacle  of  a  gallant 
colonel  curbing  his  untamed  grocery- wagon  horse 
on  training  days.  But  the  pen  is  mightier  than  the 
sword.  Let  us  hope  that  the  Canadians  will  not 
descend  on  Rochester  in  its  present  defenseless  con 
dition. 


NOTES  OF  CASES. 


IN  Callahan  v.  First  National  Bank  of  LouiwiUe^ 
Court  of  Appeals  of  Kentucky,  October,  1880, 
10  Rep.  781,  it  was  held  that  where  a  negotiable 
note  is  presented  for  discount  by  the  maker,  the 
presumption  of  law,  as  to  an  indorsement  on  the 
note,  is  that  the  note  was  paid ;  and  in  the  absence 
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of  allegations  and  proof  that  the  indorsement  was 
for  the  accommodation  of  the  maker,  the  holder 
discounting  the  paper  cannot  recover  against  the 
indorser.  The  court  said:  **  Weller  &  Son  made  a 
negotiable  note  payable  to  Callahan;  Callalian  in- 
dorsed his  name  on  the  back  of  the  note,  and  re- 
turned it  to  them,  and  they  presented  it  to  the 
appellee  and  had  it  discounted  for  their  own  benefit. 
Can  the  bank  recover  against  Callahan  on  these  facts 
alone  ?  We  think  not.  The  note  upon  its  face  im- 
ported an  indebtedness  of  the  makers  to  Callahan, 
but  being  in  the  makers'  hands  it  did  not  import  an 
obligation  at  all.  Callahan's  indorsement  on  the 
back  of  the  note  showed  that  it  had  been  in  his 
hands,  but  how  or  for  what  purpose  it  came  again 
into  the  hands  of  the  makers  did  not  appear.  The 
most  reasonable  conclusion  is,  we  admit,  that  he 
indorsed  it  for  their  accommodation.  This,  how- 
ever, is  a  mere  inference  of  fact,  and  not  a  presump- 
tion of  law.  The  presumption  of  law  is  that  it  was 
paid,  and  the  liability  of  the  indorser,  if  any  had 
ever  existed,  was  extinguished."  **The  fact  that 
it  was  indorsed  for  accommodation  must  appear 
by  appropriate  allegation,  and  without  such 
aUegadon  no  cause  of.  action  can  be  shown,  and 
the  defect  will  not  be  cured  by  verdict.  That 
Callahan  indorsed  for  the  accommodation  of  Wcllcr 
A  Son,  the  note  having  been  discounted  for  them, 
Has  the  very  foundation  of  the  appellee's  case. 
Unless  that  be  shown,  his  obligation  created  by  the 
ladorsement  appears  to  have  been  extinguished  be- 
fore the  time  at  which  the  bank  received  the  note, 
aod  it  can  no  more  recover  without  showing  some 
fact  to  rebut  the  legal  presumption  arising  from  the 
possession  of  the  note  by  the  makers  than  if  his 
name  had  not  appeared  on  the  note  at  all.''  In 
Bank  v.  HammeU^  50  N.  Y.  158,  the  same  doctrine 
was  held  as  to  a  bill  of  exchange  in  possession  of  the 
drawee  and  acceptor.  The  court  said  that  the  pur- 
chaser must  assume  that  the  title  of  the  holder  is 
precisely  that  indicated  by  the  instrument ;  that  the 
bill  could  ordinarily  have  ibeen  in  the  acceptor's 
hands  only  for  acceptiuaee  or  after  payment,  and  in 
neither  case  would  he  hftve  had  any  right  to  trans- 
fer it ;  and  if  the  paper  had  been  made  for  accom- 
modation, that  fact  should  have  been  proved. 


In  SUUman  v.  StiUmctny  lUinoifl  Appellate  Court, 
Chic.  Leg.  News,  Dec.  25,  1880,  it  was  held  that 
the  mere  fact  that  a  wife,  divorced  upon  her  own 
petition,  has  re-married,  is  no  ground  for  the  dis- 
continuance or  reduction  of  alimonv.  The  court 
aske<l :  **  Is  the  mere  fact  that  plaintiff,  two  years 
tnd  a  half  after  the  decree  of  divorce,  married 
again,  bat  to  a  man  unable  to  support  her,  sufficient 
to  justify  a  court  of  equity,  acting  upon  the  princi- 
ples of  natural  justice,  to  thus  interfere  with  a 
party  so  culpable,  and  against  one  otherwise  so  en- 
tirely blameless  ?  "  And  continued :  '  *  No  other 
reason  for  it  is  conceivable,  but  one  or  all  of  the 
following:  (1)  That  equity  regards  the  obligation 
of  the  husband  to  provide  alimony  for  the  wife, 
after  separation  for  his  delinquency,  as  only  nomi- 
nal, and  a  sort  of  unjust  burden,  so  that  the  court 


should  seize  upon  slight  circumstances,  even  upon  a 
mere  supposititious  supply  from  some  other  source, 
as  a  sufficient  reason  for  relieving  the  defendant 
from  such  burden ;  or  (2)  That  even  after  divorce, 
she  owed  him  certain  duties,  among  which  was  that 
of  remaining  single  during  the  reception  of  support 
from  him,  so  that  the  loss  of  said  support  should  fol- 
low a  breach  of  that  duty  by  way  of  forfeiture ;  or  (3) 
That  equity  instead  of  favoring  marriage  favors  re- 
straint of  marriage. "  And  they  conclude :  *  *  In  order 
to  work  out  the  ends  of  justice,  courts  of  equity  some- 
times will  regard  those  things  as  done  which  ought 
to  be  done.  But  it  would  be  a  perversion  of  the  doc- 
trine to  the  purposes  of  injustice  to  apply  it  in  favor 
of  the  wrong-doer  and  against  an  injured  innocent 
party,  for  the  purpose  of  relieving  the  former  from 
a  just  obligation  to  the  latter.  The  statute  pro- 
vides no  restraint  upon  the  wife  re-marrying,  but 
authorizes  the  court  to  allow  her  to  resume  her 
maiden  name,  thus  improving  her  marriageable  con- 
dition, and  if  the  doctrine  of  the  court  below  is  to 
be  engrafted  upon  the  law  by  the  courts,  then  the 
statute  providing  for  alimony  will  operate  as  a  re- 
straint upon  marriage,  which  is  against  the  policy 
of  the  law.  The  true  rule,  as  it  seems  to  us,  is  that 
while  the  re-marriage  of  the  wife  might  be  piima 
facie  or  presumptive  evidence  that  she  had  acquired 
other  means  of  support,  yet  it  is  not  conclusive ;  and 
when  it  is  made  to  appear  that  actually  she  did  not, 
then  such  marriage  affords  no  ground  for  relieving 
the  former  delinquent  husband  from  the  alimony 
provided  in  the  decree,  or  for  reducing  it  to  a 
mere  nominal  sum."  Wilson,  J.,  dissented.  In 
Forrest  v.  Forrest,  3  Bosw.  601,  the  court  said, 
oHter:  **  What  she  may  do  after  she  has  been  di- 
vorced and  the  marriage  relation  has  been  dissolved 
by  reason  of  his  adultery  can  affect  no  matrimonial 
engagement,  fer  none  exists ;  nor  violate  any  matri- 
monial duty,  for  she  no  longer  owes  any  to  her 
former  husband."  In  Shepherd  v.  Shej)herd,  1  Hun, 
240,  it  was  held  that  on  the  re-marriago  of  the  wife, 
even  when  her  second  husband  had  an  income  of 
$2,500  per  year,  as  a  salary,  but  it  appearing  that 
the  defendant's  ability  was  ample,  and  she  needed 
the  allowance,  the  allowance  would  not  be  dis- 
turbed. On  the  other  hand :  Bishop  says,  2  Marr. 
and  l)iv.  479:  **  Though  the  second  marriage  is  no 
violation  of  duties,  moral  or  legal,  and  is  indeed  a 
thing  which  the  law  approves,  yet  it  has  provided 
the  wife  with  a  new  source  of  support,  and  thus 
has  wrought  a  change  in  the  condition  and  circum- 
stances of  the  parties."  In  Alhee  v.  Wyman,  10 
Gray,  222,  the  court  say:  **  The  application  for  di- 
vorce and  alimony  was  her  own  affair,  a  voluntary 
act  of  hers,  instituted  for  her  benefit.  So  long  as 
slie  remained  unmarried,  no  ground  existed  for  les- 
sening the  amount  of  such  alimony.  By  her  subse- 
quent marriage  she  secured  herself  other  resources 
for  her  support,  and  thus  voluntarily  furnished  the 
ground  for  the  reduction  of  alimony."  In  the  prin- 
cipal case  this  is  distinguished  on  the  ground  that 
it  did  not  affirmatively  appear  that  the  wife  had  not 
secured  other  resources  for  her  support  In  Bair- 
man  v.   Worthingtoriy  24  Ark.  522,  where   the   wife 
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contracted  a  Becond  marriago,  the  Supremo  Court  of 
Arkansas  held  tliat  wlicn  a  divorced  wife  marrica 
again,  aho  lias  no  right  to  alimony  or  support  from 
her  former  husband,  dther  during  Ilia  life  or  after 
the  death  of  the  socond  husband.  In  Fisher  v. 
J'Uhir,  2  Swabcy  &  Tristam,  411,  Sir  CreBWeLl  Crea- 
well  gays:  "It  she  avail  herself  of  the  freedom  con- 
ferred by  tiio  decree  of  thia  court,  and  marries  again, 
'  it  would  be  unreasonable  to  compel  the  former  hua- 
band  to  support  her." 


In  Seamans  v.  Nnrlh-weitern  Mat.  Life  Int.  Co., 
United  States  Circuit  Court,  District  of  Minnesota, 
10  Rep.  709,  a  life  policy  provided  that  it  should 
"cease  and  determine"  if  the  premium  was  not 
■paid  when  due.  The  agent  authorized  to  receive 
the  giremium  was  changed,  but  the  company  neg- 
lected to  inform  the  insured  of  the  change,  although 
it  had  adopted  a  rule  to  do  so  in  all  cases.  The  in- 
Hured  tendered  the  premium  in  due  time  to  the 
former  agent,  who  refused  it,  ffeld,  that  there  was 
no  forfeiture,  pnd  could  not  bo  until  a  reasonable 
time  thercaft<!V,  and  that  60  days  was  not  unreasona- 
ble. The  court  said :  "In  the  present  case  it  ap- 
pears that  in  ISTfl  the  company  notified  the  assured 
that  the  Hennepin  County  Savings  Bank,  at  Minne- 
apolis, was  its  agent,  to  whom  premiums  should  be 
paid.  In  March,  1877,  the  defendant  appointed  a 
new  agent  at  Minneapolis,  and  when  notices  were, 
in  that  month,  sent  out  to  policy-holders,  the  com- 
pany adopted  a  rule  to  send  a  circular  with  each 
notice,  informing  the  assured  of  the  place  where, 
and  the  agent  to  whom  payment  should  be  made. 
The  jury  find  that  thia  circular  was  not  aent  to  Sea- 
marj.  Uo  did  not,  therefore,  know  of  the  change 
of  the  agency,  and  naturally  supposed  he  was  to 
pay  to  the  party  to  whom  he  had  pfiid  the  year  be- 
fore, lie  aent  his  money  in  due  time  to  that  party. 
He  did  not  send  it  to  St,  Paul,  at  which  place  he 
-was  Informed  there  was  an  agent,  because  he  had 
been  notified  that  he  must  poy  to  the  agent  at  Min- 
neapolis. That  the  company  understood  it  to  be 
their  duty  to  inform  him  of  the  change  of  the 
Agency,  is  clear  from  the  fact  that  they  adopted  a 
Tule  to  do  tliis  in  all  cases,  and  omitted  it  in  his  case 
by  oversight.  Under  the  circumstances,  I  do  not 
think  the  assured  was  )>ound  to  hunt  for  an  agent 
in  the  city  of  Minneapolis  to  whom  he  could  make 
payment.  If  he  was  bound  to  make  reasonable  in- 
quiry, 1  think  the  evidence  shows  that,  through  his 
agent,  he  did  so.  The  agent  he  sent  to  Minneapolis 
to  pay  the  premium  swears  that  he  made  considera- 
ble inquiry,  and  names  several  persons  to  whom  he 
applied  for  the  name  and  location  of  an  agent  to 
whom  payment  could  be  made.  It  is  said,  however, 
that  he  continued  to  neglect  payment  until  the  day 
of  'his  death,  about  DO  days  after  the  maturity  of 
the  premium.  If  he  wasexcused  from  makiugpay- 
mcnt  on  the  day  of  maturity  by  the  facta  and  cir- 
cumstances stated,  then  he  was  entitled  to  a  reason- 
able time  before  a  forfeiture  could  be  declared.  In 
ooDsidering  what  time  would  be  reasonUile,  we  &n! 
to  bear  in  mind   that   the   company  Ifftd,  in   fact. 


waived  the  time  of  payment  the  previous  year.  Tho 
jury  find  that  in  18T6  the  agent  of  the  defendant  at 
Minneapolis  informed  the  assured  that  a  delay  of  a 
month  or  two  would  not  work  a  forfeiture,  and  the 
assured  accordingly  paid  his  premium  for  that  year 
nearly  a  month  after  it  was  due,  without  objection 
on  the  part  of  defendant  or  its  agents.  The  follow- 
ing authorities  support  the  general  views  expressed  : 
Iiu.  Co.  V.  Wolff,  95  U.  8.  336;  Ita.  Co.  v.  Sgglti- 
ton,  B6  id.  573;  In».  Co.  y.  Norton,  id.  234;  /nj.  Co. 
V.  Piercf,  75  III.  428;  Thompson  v.  /n».  Co.,  52  Mo. 
469;  Maytrv.  fn>.  Co.,  38  Iowa,  SM;  S.  C,  18  Am- 
Rep.  84;  Tnt.  Co.  v.  Warner,  80  HI.  410;  Im.  Co.  v. 
Bobertmm,  5B  id.  123."  In  lamranee  Co.  v.  EggUa- 
ton,  96  U.  8.  572;  8.  C,  17  Alb.  L.  ,1.  868,  it  was 
held  that  where  an  insurance  company  had  been  in 
the  habit  of  notifying  the  assured  of  the  time  when 
and  place  where  premiums  were  to  be  paid,  he  had 
reasonable  cause  to  expect  and  rely  on  receiving 
such  notice,  and  that  the  company  was  estopped 
from  aetting  up  that  the  policy  was  forfeited  by  the 
non-payment  of  a  premium  of  which  no  such  no- 
tice was  given.  To  the  same  effect  are  Union  Cent. 
Life  Ins.  Co.  v.  Fattker,  33  Ohio  St.  4BD;  S.  C,  31 
Am.  Rep.  S55;  and  Meyer  v.  Knielerrboekcr  Life  Int. 
Co.,  73  N.  T.  516;  S.  C,  B9  Am.  Rep.  200. 


WHEN^  A    STABLE   IS   A    NUISANCE. 

WHETHER  a  stable  in  a  populous  locality  is  « 
nuisance  has  been  considered  in  a  number 
of  cases,  including  several  of  recent  date.  la  Bhira* 
1.  OUnger,  50  Iowa,  571;  S.  C,  32  Am.  Rep.  138,  it 
was  held  that  a  livery-stable  in  a  city  is  not  ncccs- 
sitrily  a  nuisance,  and  so  where  one  has  been  burned 
down  an  injunction  will  not  be  granted  against  re- 
building and  using  it,  but  only  against  its  use  in  a 
manner  proved  to  have  been  a  nuisance.  The  court 
said;  "Wo  conclude  from  the  evidence  that  what- 
ever deleteriousness  there  may  be  in  gases  from  a 
livery-stable,  it  is  not  of  a  very  marked  cbaracter: 
that  persons  of  out-of-door  habits  may  perhaps  be 
exposed  to  them  with  impunity,  especially  in  the 
absence  of  any  epidunic;  but  that  a  residence  very 
greatly  permeated  by  them  must  be  regarded  as  un- 
wholesorae,  and  to  some  persona,  under  some  cir- 
cumstances, likely  to  prove  dangerous.  We  are 
aware  of  the  necessity  of  livery-atables  in  cities, 
and  of  the  difficulty  of  locating  then)  so  far  from 
where  persons  reside  that  no  one  sliall  feel  annoyed 
by  their  proximity.  They  are  au^osed  to  depre- 
ciate the  value  of  residence  pro  Jl;ty  to  a  much 
greater  distance  than  the  gases  caawe  harmful  or 
possibly  penetrate.  In  the  disposiibn  which  exists 
to  make  war  upon  them,  there  is  gwAt  danger  that 
injustice  will  be  done  to  their  proptietors  if  they 
can  readily  be  declared  a  nuisance/  We  have  ac- 
cordingly hesitated  in  coming  to  the  conclusion 
which  we  have  reached  that  the  use  of  the  defend- 
ant's premises  for  a  livery-stable  was  a  nuisance.  In 
so  doing  it  is  proper  that  we  should  say  that  the 
objection  to  the  stable,  in  our  mind,  arises  largely 
from  the  canstruction  of  the  doors  upon  the  alley 
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80  near  the  pUuntifTs  residence,  the  removal  of  the 
offal  through  those  doors,  and  the  use  of  the  alley, 
under  the  circumstances,  as  a  temporary  place  of 
deposit."  '*It  may  be  taken,  then,  as  established 
that  the  nuisance  has  resulted  from  the  location  and 
structure  of  the  building,  and  mode  of  using  it, 
imther  than  from  any  n^ligence  in  keeping  it.  Un- 
less some  change  can  be  introduced  more  radical 
than  would  pertain  to  mere  care  in  keeping  it,  the 
use,  if  resumed  as  proposed,  would,  we  think,  be  a 
nuisance.  But  inasmuch  as  a  livery-stable  is  not  a 
nuisance  per  m,  and  it  is  not  impossible  that  a 
change  may  be  introduced  which  would  obviate  all 
objections,  we  think  that  the  decree  enjoining  the 
use  absolutely  went  too  far,  and  should  be  so  modi- 
fied as  simply  to  enjoin  such  use  as  we  have  found 
would  be  a  nuisance,  to  wit :  All  use  that  would  be 
substantially  like  the  use  heretofore  made  of  the 
premises." 

In  Dargan  v.  WaddiU,  9  Ired.  244,  it  is  said: 
'*It  is  true  that  a  stable  in  a  town  is  not,  like  a 
slaughter-house  or  a  stye,  necessarily  and  prima 
/aeie  a  nuisance.  There  must  be  places  in  towns  for 
keeping  the  horses  of  people  living  in  them,  or  re- 
sorting thither ;  and  if  they  do  not  annoy  others, 
they  are  both  harmless  and  useful  erections.  But 
on  the  contrary,  if  they  be  so  built,  or  kept,  or  so 
used  as  to  destroy  the  comfort  of  persons  owning 
and  occupying  adjoining  premises,  and  impair  their 
value  as  places  of  habitations,  stables  do  thereby 
become  nuisances."  *' A  stable  maybe  likened  to 
a  privy,  which  decency  and  comfort  render  indis- 
pensable. But  the  proprietor  cannot  protect  him- 
self under  that  plea,  if  by  neglecting  to  cleanse  it 
he  allows  it  to  become  offensive  in  the  adjacent 
houses  or  grounds.  So  care  must  be  taken  to  pre- 
vent a  stable  from  incommoding  the  neighbors,  from 
the  ordure  deposited  in  it.  But  if  the  adjacent  pro- 
prietor be  annoyed  by  it  in  any  other  manner,  which 
could  be  avoided,  it  in  like  manner  becomes  an  ac- 
tionable nuisance,  though  in  itself  a  stable  be  a  con- 
venient and  lawful  erection."  In  this  case,  the  sta- 
ble had  a  wooden  floor,  the  stamping  of  the  horses 
on  which  disturbed  the  neighborhood,  and  this  was 
held  a  nuisance,  as  it  might  have  been  paved,  or 
covered  with  or  laid  on  the  earth. 

In  Coker  v.  Birge^  10  Ga.  836,  a  livery-stable  in  a 
city,  within  65  feet  of  a  hotel,  was  held  prima  /aeie 
a  nmsance  to  be  enjoined.  This  was  based  on  the 
allegations  that  the  proprietor  kept  a  jack  in  it 
which  he  let  to  mares  on  the  premises,  within  sight 
of  the  guests  and  family  of  the  innkeeper,  and 
that  he  littered  the  stalls  with  leaves  to  increase 
the  manure,  and  that  the  stamping  of  the  horses 
was  annoying. ' , 

In  Harriaon  ▼.  Brooks^  20  Qa.  537,  an  injunction 
against  the  erection  of  a  stable  80  feet  from  a  hotel 
was  denied,  on  the  ground  that  '*  injunctions  will 
only  be  granted  to  restrain  nuisances,  in  cases  of 
absolute  necessity,  in  which  the  evil  sought  to  be 
prevented  is  not  only  probable,  but  certain  and  in- 
evitable."   This  was  on  bill  and  answer. 

In  Kirhman  y.  Sandy ^  11  Humph.  406,  it  was  held 
that  an  injunction  would  not  lie  to  prevent  the  erec- 


tion of  a  livery- stable  in  a  city.  This  is  on  the  au- 
thority of  Dargan  v.  WaddQl^  supra.  The  court 
said :  **  It  cannot  be  denied  that  a  livery-stable  in  a 
town,  adjacent  to  buildings  occupied  as  private 
residences,  is  under  any  circumstances  a  matter  of 
some  inconvenience  and  annoyance ;  and  must  more 
or  less  affect  the  comfort  of  the  occupants,  as  well 
as  diminish  the  value  of  the  property  for  the  pur- 
pose of  habitation.  But  this  is  equally  true  of  va- 
rious other  erections  that  might  be  mentioned, 
which  are  indispensable,  and  which  do  and  must 
exist  in  all  towns."  *'  The  result  of  our  opinion  is, 
that  a  livery-stable  in  a  town  is  not  necessarily  a 
nuisance  in  itself;  and  as  it  is  contingent  and  re- 
mains to  be  ascertained  from  future  events,  whether 
or  not  the  erection  in  question  will  become  a  nui- 
sance," an  injunction  against  its  erection  will  be 
denied. 

The  same  doctrine,  as  to  the  nature  of  a  livery- 
stable,  was  held  in  BurdiU  v.  Swenwn^  17  Tex.  489, 
on  the  authority  of  Dargan  v.  WaddiUy  and  Kirh- 
man V.  Bandy,  but  an  injunction  was  granted  on  a 
verdict  that  the  stable  in  question  destroyed  the 
comfort  of  the  plaintiff,  etc.  The  c«urt  said  that 
the  defendants*  stable  was  a  nuisance  ''by  reason 
of  its  locality  and  construction,  as  well  as  the  man- 
ner of  keeping  it .  According  to  the  testimony  of 
defendants'  witnesses  it  was  as  well  kept  as  livery- 
stables  generally  are.  The  defendants  did  not  pro- 
pose to  keep  it  differently ;  or  profess  to  be  able 
and  willing  to  undertake  the  keeping  of  it  in  any 
manner  which  would  be  less  annoying  to  the  plaint- 
iff." ''Here  the  defendants*  stable,  as  kept,  is  a 
nuisance,  and  they  do  not  propose  to  keep  it  in  any 
other  manner  which  will  be  less  offensive  or  injuri- 
ous. Nor  does  the  evidence  warrant  the  belief,  that 
as  it  is  located  and  constructed,  it  will  or  can  be  so 
kept  as  not  to  be  a  nuisance." 

To  the  same  effect  is  Flint  v.  RvaseU,  U.  S.  Circ. 
Ct.,  8th  Circ.,  Dillon,  J.,  19  Alb.  L.  J.  226,  where 
an  injunction  against  erection  was  denied. 

In  Curtis  v.  Winslow,  38  Vt.  690,  it  was  held  that 
the  erection  of  a  private  barn  in  a  village,  ten  feet 
from  the  plaintiff^s  house,  would  not  be  enjoined. 
In  this  case  some  stress  was  laid  on  the  fact  that 
the  plaintiff  bought  his  land  and  erected  his  house 
with  notice  of  the  defendant's  intention.  This  was 
held  to  defeat  his  equitable  remedy. 

In  Pickard  v.  Collins,  23  Barb.  444,  an  action  of 
damages  for  a  nuisance  caused  by  the  erection  of  a 
private  stable  upon  the  defendant's  land  adjoining 
the  plaintiff's  dwelling-house,  and  the  allowing  of 
manure  and  filthy  water  to  accumulate  and  stand  in 
the  cellar,  it  was  held  proper  for  the  judge  to 
charge  that  if  the  defendantvso  constructed  and 
adapted  the  bam,  that  in  its  ordinary  use  it  would 
be  injurious  and  offensive  to  the  plaintiff,  and  cast 
unwholesome  odors  in  his  house,  the  defendant  and 
his  tenants  would  be  liable. 

In  Aldrich  v.  Howard,  8  R.  I.  246,  the  instructions 
to  a  jury  having  been,  that  the  noises  and  smells 
proceeding  from  a  livery-stable,  in  order  to  become 
a  nuisancCy^must  create  an  annoyance  to  such  an  ex- 
tent as  to  sender  life  uncomfortable  in  a  neighbor- 
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r«r:.  ut?  xi.;xi&i:;.'f>  uiiL  p.ixiBLJt  : '  C^ruciau  iiatiou* 
•*^..T-!:  ;i  :!rt»r  ^<  ixnix^iiixik  rf  «x«rrae  jurisdictiun  iu 
r  «»■=•. ^-^r^.t-SN  ;i  ▼•LirA  "sbf  iit:>i«*  of  the  powen 
^^fs«  •ifh-^'r*'  --s'jfrtwuc  K^  rcci«rti*d.  The  extent 
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upon  these  offloen,  and  regulated  its  exercise,  under 
such,  treaties.  The  legislatioa  on  that  subject  is  uow 
embodied  in  the  Revised  Statutes,  section  4083,  et  aeq. 
Besides  civil  jurisdiction  in  certain  cases,  i>ower  is 
thereby  conferred  upon  theso  officers  to  arraign  and 
try  citizens  of  the  United  States  charged  with  offenses 
against  the  law,  committed  in  such  countries  respect- 
ively. By  section  4086  the  laws  of  the  United  States, 
so  far  as  necessary  to  carry  out  the  treaties,  and  suita- 
ble to  carry  them  into  effect,  are  extended  over  all 
citizens  of  the  United  States  in  those  countries. 
Where  they  are  not  adopted,  the  common  law,  and  the 
law  of  equity  and  admiralty  aro  likewise  extended. 
Capital  cases  for  murder,  or  insurrection  against  the 
government  of  said  foreign  countries,  or  felonies,  shall 
be  tried  before  tho  minister,  if  allowed  jurisdiction. 
1 4000.  In  other  cases  these  consuls  have  jurisdiction. 
Section  4106  provides  that  the  consul  shall  call  four 
associates,  of  American  citizens,  when  ho  thinks  it 
necessary,  or  tho  punishment  is  severe.  Section  4110 
makes  diplomatic  officers  responsible  to  tho  United 
States  and  the  laws  thereof  for  their  conduct  as  judi- 
cial officers. 

Having  thus  stated  the  general  principles  of  interna- 
tional law  applying  to  our  subject,  and  the  actual 
assumption,  by  our  government  of  tho  i>ower  in  ques- 
tion, let  us  next  inquire  into  tho  constitutional  founda- 
tion of  extra-territorial  jurisdiction,  its  extent,  and 
the  constitutional  modo  of  its  exercise,  where  it  exists. 

It  cannot  be  disputed  that  the  United  States  have 
power  to  govern  the  conduct  of  their  citizens,  when 
outside  of  the  territorial  limits  of  tho  United  States, 
In  some  particulars,  and  punish  them  for  offenses  there 
committed.  Clause  10  of  section  8  of  article  1  of  the 
Constitntion,  confers  upon  Congress  i>ower  to  define 
and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  offenses  against  the  law  of  nations. 
Many  other  i>owors  are  conferred  upon  the  United 
States  by  the  Constitution,  and  at  last  i>ower  is  granted 
to  Congress  to  make  all  laws  necessary  and  proper  for 
carrying  out  the  powers  granted  to  the  United  States ; 
within  this  clause  come  criminal  laws  punishing  offend* 
ers  against  the  Constitution  and  laws  of  the  United 
States.  By  article  3,  section  2,  it  is  declared  that  tho 
judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  this  Constitution,  the  laws  of  the 
United  States,  and  treaties  made  or  which  shall  be 
made  under  their  authority;  to  all  cases  affecting 
ambassadors,  other  public  ministers  and  consuls,  to  all 
cases  of  admiralty  and  maritime  jurisdiction;  to  con- 
troversies to  which  the  United  States  shall  be  a  party. 
It  will  be  observed  that  none  of  these  clauses  confer 
general  jurisdiction  over  citizens  abroad. 

Admitting  the  principle  to  be  correct  that  '*  every 
nation  has  a  right  to  bind  its  own  subjects  by  its  own 
laws  in  every  other  place,  as  a  consequence  of  natural 
allegiance,**  the  United  States  have  a  right  to  govern 
the  conduct  of  their  citizens  abroad,  and  punish  them 
for  offenses,  in  fiKtUers  tohere  they  owt  aUtgiance  to  the 
UniUd  States  government,  and  we  might  possibly  even 
admit  that  the  United  States  may  invest  ministers  and 
consuls  with  judicial  power  for  the  trial  of  such  cases, 
classing  these  officers  in  their  judicial  character  among 
the  ^*  inferior  courts,**  mentioned  in  section  1  of  article 
3,  although  that  is  taking  quite  a  constitutional  risk, 
in  view  of  the  provision  of  that  section,  that  the 
judges,  both  of  the  supreme  and  inferior  courts  shall 
hold  their  offices  during  good  behavior. 

But  it  would  seem  clear  that  tho  United  States  can 
regulate  tho  conduct  of  their  citizens  abroad  only  in 
those  cases  in  which  they  can  govern  it  at  home.  We 
must  not  lose  sight  of  the  fact  that  the  American  citi- 
zen residing  within  the  United  States,  owes  allegiance 
to  two  governments ;  first,  that  of  the  United  States, 
and  second,  that  of  the  particular  State  in  which  he 
resides.     This  allegiance  is  distinct  toward  each  of 


the  two  governments,  and  due  to  each  in  those  matters 
only,  in  which  each  exercises  a  lawful  dominion  over 
him,  respectively.  The  allegiance  to  the  United  States 
government  exists  only  as  to  those  matters  over  which 
power,  authority  and  jurisdiction  are  vested  In  that 
government  by  tho  Constitution;  it  Is  special  and 
limited,  like  tho  powers  of  that  government.  His 
State  government  Is  the  one  to  which  the  citizen  owes 
the  general  allegiance  otherwise  existing  between  a 
subject  and  his  government,  and  out  of  which  that 
portion  due  to  the  United  States  is  taken.  His  alle- 
giance to  the  United  States  is  indeed  superior  to  that 
due  the  State,  as  the  United  States  g^ivemment  is 
superior  to  that  of  a  State,  by  virtue  of  the  Constitu- 
tion, but  that  does  not  change  its  limited  and  special 
character.  In  consequence  of  his  allegiance,  the  gov- 
ernments of  the  United  States  and  the  State  havo 
authority  to  control  the  conduct  of  the  citizen,  but 
each  only  in  its  constitutional  sphere.  The  United 
States  government  may  prohibit  the  citizen  from  com- 
mitting piracy,  robbing  tho  mails,  forging  money, 
breaking  the  neutrality  laws,  stealing  government 
property,  etc.,  I)ecause  power  over  these  matters  is 
conferred  upon  it  by  the  Constitution,  either  expressly 
or  by  necessary  Implication ;  but  it  cannot  forbid  him 
to  commit  an  ordinary  murder,  or  larceny,  or  arson,  at 
home.  These  offenses  come  under  the  constitutional 
powers  of  the  State  government.  We>call  this  higher 
grade  of  offenses  /etonies,  which  word  is  supposed  to 
denote  a  breach  of  fealty;  they  are  felonies  as  against 
that  government  only  to  which  fealty  is  due  from  the 
citizen  in  that  particular.  This,  I  think,  will  be  ad- 
mitted. Now,  then,  if  tho  United  States  government 
cannot  punish  a  citizen  fur  a  felony,  e.  /7.,  murder,  com- 
mitted at  home,  from  where  does  it  derive  the  power 
to  punish  him  for  the  same  kind  of  a  felony  committed 
in  Turkey  or  China?  The  citizen  owes  the  United 
States  government  no  duty  as  to  abstaining  from  ordi- 
nary murder  (I  mean  by  this  such  not  committed 
on  the  high  seas,  or  in  places  under  the  special  juris- 
diction of  the  United  States,  or  the  like,  where  tho 
jurisdiction  is  expressly  conferred  by  the  Constitution), 
and  that  government  has  no  right  to  punish  him  there- 
for, when  he  commits  it. 

The  right  on  the  part  of  the  United  States  to  punish 
citizens  for  such  offenses  abroad,  which,  when  com- 
mitted under  the  same  oiroumstanoes  at  home,  could  bo 
punished  by  the  State  governments  only,  has  not  been 
conferred  by  any  of  the  clauses  specifying  to  what  cases 
tho  judicial  power  of  the  United  States  shall  extend, 
as  we  have  seen  before.  It  cannot  be  derived  from  the 
treaty  power.  The  United  States  government  cannot 
acquire  powers  by  treaty,  which  are  otherwise  prohit>- 
Ited  to  It  by  tho  Constitution,  and  in  our  constitutional 
law  it  amounts  to  the  same  thing,  whether  a  power  is 
not  conferred  or  especially  prohibited.  A  foreign 
nation  cannot  give  the  government  rights  which  the 
sovereign  people  of  the  United  States  did  not  confer 
upon  It.  If  by  treaty  it  could  acquire  jurisdiction  over 
ordinary  offenses  committed  by  citizen's  abroad,  why 
should  it  not,  o.  g.,  acquire  the  right  to  confer  titles  of 
nobility  on  American  travellers  ?  The  people  of  the 
United  States  are  the  onJy  source  from  which  the 
powers  of  the  Federal  government  can  flow,  and  they 
have  conferred  such  powers  by  and  in  the  Constitution ; 
outside  of  this  instrument,  there  are  no  powers  in  the 
Federal  government. 

Neither  can  such  extra-territorial  jurisdiction  be 
derived  out  of  that  clause  of  tho  Constitution,  which 
empowers  tho  president  to  appoint  ambassadors,  other 
public  ministers  and  consuls,  because  none  of  these 
officers  have,  by  the  general  law  of  nations,  judicial 
powers,  and  if  they  had  them,  their  extent  would  be 
limited  by  the  Constitution  of  their  country.  Wo 
conclude,  therefore,  that  the  exercise  of  jurisdiction  in 
the  cases  mentioned,  by  officers  of  the  United  States 
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government,  acting  as  such^  by  virtue  of  the  pretended 
laws  of  Congress  in  that  behalf,  is  withont  constitu- 
tional warrant,  and  illegal. 

But  if  wo  would  admit,  for  the  purposes  of  the  argu- 
ment, that   the   United   States,  bj  virtue   of  their 
national  sovereignty,  or  on  some  such  ground,  possess 
general  jurisdiction  over  their  citizens  abroad,  still  it 
would  appear  clear  that  such  jurisdiction  must  be  ex- 
ercised in  accordance  with   the  provisions  contained 
in  article  3  of  the  Constitution,  and  amendments  S,  6, 
and  7.    These  provisions  are  general,  and  apply  directly 
to  the  individual  citizen.    They  protect  his  rights,  and 
regulate  the  mode  of  procedure  against  him,  at  home 
and  abroad.     The   Constitution  surrounds   the  life, 
liberty  and  property  of  the  citizen,  with  certain  safe- 
guards against  possible  encroachments  of  the  govern- 
ment, and  these  safeguards  are  not  removed  by  the 
citizeirs  merely  stepping  outside  of  the  territory  of 
the  United  States,  and  he  does  not  thereby  become 
subject  to  the  exercise  of  arbitrary  power  in  an  arbi- 
trary  way    by   the    representations   of    his  govern- 
ment.   Our  government  cannot  be  free  and  liberal  a** 
home,  and  despotic  abroad;   It  cannot  possess  such 
different  characters.     By  the  Constitution  the  people 
have  conferred  certain  powers  upon  certain  agents,  for 
a  due  administration  of  public  affairs,  and  have  at  the 
same  time  prescribed  how  these  powers  are  to  be  ex- 
ercised.   These  agents  possess  no  other  powers  and 
can  exercise  them  in  no  other  way  than  Is  ordained  by 
the  Constitution,  whether  at  home  or  in  foreign  lands. 
The  government  possesses  no  powers  of  itself,  but  all 
its  actions  must  be  based  on  grants  contained  in  the 
Constitution,  and  must  be  done  in  the  manner  the 
Constitution  directs.    So,  then,  under  clause  3  of  sec- 
lion  2  of  article  3,  the  Congress  might  have  a  right  to 
enact,  c.  g.,  that  offenses  against  the  United  States 
committed  in  Egypt,  or  in  the  waters  of  the  Mediterra- 
nean sea,  should  be  tried  at  Cairo  or  Constantinople 
iif  Turkey  had  granted  a  place  there),  but  there  must 
be  an  indictment  by  a  grand  jury,  a  trial  by  jury,  and, 
[  think,  before  a  regular  judge.    The  observations  of 
the  writer  in  the  SarcUogian,  given  in  22  Alb.  L.  J., 
281,  that  "a  trial  by  jury  is  out  of  the  question,*' 
*'  Our  Constitution  does  not  extend  to  these  countries," 
**  the  exercise  of  our  complicated  system  of  jurispru- 
dence would  be  impossible,*'  and  '"  the  American  citi- 
zen, if  not  satisfied  with  this  system  of  justice,  must 
remain  within  the  jurisdiction  of  the  Constitution,  or 
refrain  absolutely  while  abroad  from  the  commission 
of  crimes,**  may  be  excusable  by  the  necessity  of  the 
case,    but   they   are   altogether   "unconstitutional.** 
Our  Constitution  does  extend  to  our  officers  and  citi- 
zens, ill  these  capacities,  and  governs  their  relations  and 
conduct  to  each  other,  wherever  they  may  be.    It  is 
monstrous  and  absurd  to  maintain  that  our  officers 
abroad,  %ehiU  acting  as  such,  could  lawfully  violate  the 
Constitution  of  their  country,  from  which  they  and 
the  president,  that  appoints  them,  draw  their  officlad 
breath  of  life.    This  is  no  question  of  practlcabiUty, 
but  of  the  strictest  right.    The  citizen  may  have  abso- 
lutely refrained  from  the  commission  of  crimes,  and 
may  be  accused  wrongfully,  and  if  he  Is  to  be  tried  as 
an  American  citizen  by  an  American  officer.  It  is  his 
sacred  right  to  have  those  safeguards  thrown  around 
him  which  are  intended  to  protect  him  from  an  unjust 
conviction,  and  guaranteed  to  him  by  the  fundamental 
law  of  his  country.     Dr.  Wharton,  in  his  Conflict  of 
Laws  (see  S  863  ft  teq,)  seems  also  to  favor  this  assump- 
tion of  authority  and  its  unconstitutional  exercise. 
In  section  857.  he  says  that  the  constitutional  provision 
requiring  the  trial  to  be  In  the  Stote  or  district  where 
the   offense  was    committed,  applies  only  to  crimes 
oommitted  in  the  United  States;  and  he  would  seem 
to  hold,  generally,  that  the  other  provisions  securing 
jury  trial,  etc.,  are  under  the  like  restriction.     He 
refers  to  UniUd  States  v.  Dawson,  15  How.  467;  but 


that  was  a  case  where  a  crime  had  been  committed  in 
the  Indian  Territory  —  within  the  boundaries  of  the 
United  States— and  the  ofliender  was  tried  in  Arkan- 
sas, the  district  previously  established  by  law,  as  the 
Constitution  directs.    In  section  865  he  says,  the  legis- 
lation of  Congress  is  a  positive  claim  of  the  United 
States    government   to   extra-territorial  jurisdiction 
over  its  citizens;  but  that  legislation  is  only  in  Imita- 
tion of  similar  English  enactments,  and  a  claim  makes 
no  right.    In  section  866  he  statea,  jurisdiction  of  this 
kind  Is  asserted  by  both  German  and  French  jurists 
over  their  subjects  In  barbarous  or  desert  countries. 
It  is  also  exercised  by  England ;  but  there  Is  this  essen- 
tial  difference  between  these  govern  menu  and  that 
of  the  United  States,  that  they  have  power  to  regulate 
the  conduct  of  the  citizen  at  home  in  all  particulars, 
while  the  power  of  the  United  States  government  is 
very  limited  in  that  respect.    They  only  extend  their 
domestic  authority  over  their  citizens  abroad,  while 
United  States  government  claims  a  far  more  extended 
and  altogether  diflSsrent  authority  from  what  it  has  at 
home.    In  section  866a,  Dr.  Wharton  says,  all  the  rea^ 
soniug  which  gives  such  (extra-territorial)  jurisdiction 
as  to  piracies  on  the  high  seas,  applies  to  crimes  analo- 
gous to  piracy  committed  in  barbarous  lands.    That 
may  well  be,  but  with  us  this  Is  not  a  question  of  rea- 
soning,   but   of    positive   constitutional   limitations. 
But  it  may  be  said  that  our  consular  jurisdiction  Is  not 
intended  for  the  unconstitutional  oppression  of  our 
citizens  abroad,  but  for  their  protection  against  oppres- 
sion by  the  authorities  of  semi-barbarous  countries, 
which  also  differ  from  us  In  faith,  and  If  we  have  no 
constitutional  power  to  exercise  such  jurisdiction,  the 
condition  of  our  citizens  abroad  will  be  worse.    This 
might   be  remedied   by  constitutional   amendment; 
however,  we  may  exercise  this  extra-territorial  juris- 
diction now,  as  it  is.     But  we  must  not  claim  to  exer- 
cise it  as  American  officers  over  Amerieati  citizens,  be- 
cause then  it  can  only  be  exercised,  if  at  all,  in  the 
American  constitutional  mode.     As  It  now  stands,  it 
can  only  be  justified,  as  an  exercise  of  jurisdiction,  by 
the  foreign  governments  over  our  citizens  sojourning 
within  their  borders,  which  by  the  treaties  has  been 
conferred  upon  judges,  who  happen  to  be  American 
ministers  or  consuls.    Every  nation  has  an  exclusive 
right  to  regulate  persons  and  things  within  its  own 
territory,  according   to   its  own   sovereign  will  and 
public  policy.    Citizens  of  other  States,  temporarily 
residing  within  the  territory  of  such  nation,  are  bound 
by  such  regulations.    So,  Americans  residing  In  Turkey 
are  bound  by  its  laws;  if  they  oflbud  against  them, 
they  are  liable  to  proeecutlon  in  Its  courts.    If  Turkey 
has  seen  fit  to  make  American  ministers  or  consuls 
judges  for  the  trial  of  such  offenders,  and  if  the  Ameri- 
can government   permits   these  to  act  as  such,   the 
American  citizen  has  no  right  to  object,  and  can  be 
tried  as  the  laws  or  treaties  of  Turkey  direct.    He  Is 
then   tried  as  a  temporary    Turkith  sut^ct  by  the 
minister  or  consul,  who  is  a  Twrki^judge  pro  haevioei 
tho  mode  of  the  trial  then  depends  altogether  upon  the 
laws  or  treaties  of  Turkey,  and  there  is  no  question  of 
the  rights  of   the  accused  as    an    American    citizen 
toward  his  judge  as  an  American  ojf^Scer,  because  they 
do  not  meet  In  this  capacity,  but  as  T%arkish  sutfjed 
and  Turkishjudge.    On  this  ground  the  trial  and  con- 
viction of  Minan  can  be  mstained,  but  on  no  other. 
Cbown  Point,  Ind.,  Dec  16, 1880. 

J.  KOPBLKB. 

The  London  Law  Jontmal  smjs:  *'The  othctr  day  a 
learned  gentleman  of  somewhat  persistent  eloquence, 
who  was  employed  in  an  appeal  against  a  decisiou  of 
Tice-Chancellor  Malins,  informed  the  Court  of  Appeal 
that  in  the  argument  below  the  vice-chancellor  ^  stop- 
ped* him.  'Indeed!*  said  the  Master  of  the  Rolls; 
*■  how  did  the  Tioe-ohanoellor  ever  manage  that  7  *  ** 
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RECEIVEBS    OF    INSOLVENT    MUNICIPAL 

CORPORATIONS. 

SUPRBMB  COUBT  OF  THE  UNITED  STATES,  DECEM- 

BEB,  13,  188a 

MKBiwaTHSB  VT  Ai«.,  Appellauts,  V.  Qarrbtt  ET  Ali. 

A  receiver  will  not  be  appointed  by  the  Federal  courts  to 
administer  the  financial  affairs  of  a  municipal  corpora- 
tion. 

la  1879,  the  city  of  Meiftphls,  Tennessee,  was  heaTlIy  in- 
debted, and  did  not  pay  its  debts  or  interest  thereon, 
and  a  large  proportion  of  the  taxes  levied  for  several 
years  was  uncollected.  On  the  29th  of  January  of  that 
yvar,  the  Legislature  of  Tennessee  passed  an  act  (In 
terms  general)  which  repealed  the  charter  of  the  city 
and  Tested  in  the  State  the  possession  and  control  of 
the  city*s  public  proi»erty,  and  the  collection  of  the 
taxes  ItfTled  and  their  application  to  Its  indebtedness. 
Under  this,  and  another  act  providing  for  the  local  gov- 
ernment of  the  territory  embraced  in  the  city  limits, 
the  State  authorities  assumed  control.  On  the  day  pre- 
Tious  to  the  passage  of  the  act  named,  plaintiff  below, 
a  creditor  of  the  city,  filed  a  bill  in  the  United  States 
Circuit  Court,  setting  up  the  insolvency  of  the  city;  that 
a  mandamus  had  been  issued  to  the  authorities  of  the 
city,  directing  tho  levy  and  and  collection  of  taxes  to 
discharge  the  city's  indebtedness ;  that  the  taxes  di- 
rected had  not  been  collected,  and  aAklngfortbe  ap- 
pointment of  a  receiver.  A  supplemental  bill  was  filed, 
allefiing  the  invalidity  t>f  the  act  mentioned,  and  asking 
tiie  same  relief.  The  Circuit  Court,  by  a  decree,  ap- 
pointc»d  a  receiver,  who  was  directed  to  take  possession 
of  the  moneys  of  and  debts  due  the  city,  and  certain 
property  belonging  to  it,  and  Its  tax  books,  to  collect 
certain  of  its  taxes  and  Its  debts,  and  enforce  their  pay- 
ment by  the  usual  means,  etc.,  the  proceeds  to  be  held 
subject  to  the  order  of  the  court.  It  was  also  adjudged 
that  all  the  property  within  the  limits  of  the  city  was 
llablo  and  might  bo  subjected  to  the  payment  of  the 
clty*s  debts  In  the  action,  etc.  Hdd^  that  the  decree 
was  erroneous. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 

The  foUowlDg  facts  are  stated  iu  the  opinion  by 
Field,  J. : 

la  January,  1879,  the  citj  of  Memphis,  iu  the  State 
of  Tennessee,  was  financially  in  a  bad  condition.  She 
had  been  for  manj  jears  a  municipal  corporation,  and 
was  inToated  with  the  ordinary  powers  of  such  lK)die8 
to  make  contracts  and  incur  obligations  for  municipal 
parpoeea,  and  to  levy  and  collect  taxes  to  meet  her  ex- 
penditures. Her  authorities  were  also  at  diflfereut 
times  specially  empowered  by  the  Legislature  of  tho 
State  to  subscribe  for  stock  in  railroad  corporations, 
to  aid  in  the  construction  of  lines  of  railway  leading 
to  and  from  the  city,  and  to  issue  interest-bearing 
bonda  for  the  amount  subscribed ;  also  to  issue  bonds 
of  like  character  to  raise  the  means  to  erect  water- 
works, construct  pavements,  and  make  *'any  public 
Improvements"  that  might  be  necessary,  and  to  ac- 
quire property  for  the  public  use  of  the  city.  Indeed, 
the  powers  conferred  at  various  times  upon  the  author- 
ities to  undertake  public  works,  and  engage  in  enter- 
prise for  the  l)enefit  of  the  city,  were  as  large  as  the 
supposed  necessities  of  a  municipality  with  great  ex- 
pectatious  of  future  growth,  could  suggest;  and  these 
powers  appear  to  have  been  exercised  with  a  liberality 
proportionate  to  the  expectations.  Taxes  were  levied 
to  meet  the  consequent  expenditures  of  the  city  and 
the  interest  on  her  bonds,  but  these  were  not  always 
enforced  with  the  readiness  with  which  the  obligations 
were  incurred. 

The  record  shows  that  for  several  years  preceding 
1879  not  more  than  three-fifths  of  the  annual  taxes 
were  collected.  Whether  this  arose  from  the  vicious - 
ness  of  the  system  of  taxation  adopted,  or  the  ineffi- 
ciency of  the  officers  of  collection,  is  immaterial. 
Probably  it  arose  partly  from  both  causes.    The  nat- 


ural result  followed:  The  revenues  received  became 
insufficient  to  meet  the  just  claims  of  creditors;  obli- 
gations were  not  paid  as  they  matured ;  coupons  for 
interest  on  bonds  were  not  provided  for;  the  city  was 
in  default  for  much  of  the  principal  and  all  of  the  in- 
terest of  her  indebtedness;  she  was  insolvent.  Suits 
were  soon  commenced  against  her  by  creditors;  some 
in  the  Federal  courts,  some  in  the  State  courts;  and 
from  the  Federal  courts  in  several  cases  a  maiidatnua 
was  issued  to  the  authorities  of  the  city  to  levy  a 
special  tax  for  the  payment  of  judgments  recovered. 
With  taxes  uncollected,  debts  matn'*ing,  and  both 
principal  and  interest  unprovided  for;  with  numerous 
suits  commenced  and  more  threatened;  wiih  credit 
gone  and  tho  property  of  her  citizens  already  subjected 
to  burdens  difficult  to  be  borne,  the  city  was  in  a  con- 
dition out  of  which  she  was  almost  helpless  to  extri- 
cate herself. 

While  the  city  was  thus  burdened  with  debts  and 
pursued  by  creditors,  the  State  interfered ;  and  on  the 
29th  of  January,  1879,  repealed  the  charter  of  the  city, 
took  the  immediate  control  and  custody  of  her  public 
property,  and  afterward  assumed  the  collection  of  the 
taxes  levied,  and  their  application  to  the  payment  of 
her  indebtedness. 

The  repealing  act  was  in  terms  general,  and  applied 
to  all  municipal  corporations  in  the  State  having 
thirty-five  thousand  inhabitants  at  the  date  of  its  pas- 
sage, to  bo  ascertained  by  the  governor,  and  declared 
by  his  proclamation.  The  city  of  Memphis  bad  that 
number  of  inhabitants;  and  it  was  so  proclaimed  by 
the  governor.  The  act  not  only  repealed  the  charters 
of  all  such  corporations,  with  their  amendments,  but 
declared  that  all  municipal  officers,  held  under  them, 
were  abolished ;  that  tho  population  within  their  ter- 
ritorial limits  were  resolved  back  into  tho  body  of  the 
State ;  that  all  power  of  taxation  in  any  form  pre- 
viously invested  in  their  authorities,  was  withdrawn 
and  reserved  to  the  Legislature ;  and  that  the  public 
buildings,  squares,  promenades,  wharves,  streets,  al- 
loys, parks,  fire-engines,  hose  and  carriages,  engine- 
houses,  engineer  instruments,  and  all  other  property, 
real  and  personal,  previously  used  for  municipal  pur- 
poses, were  transferred  to  the  custody  and  control  of 
the  State,  to  remain  public  property  as  previously  it 
always  had  been. 

On  the  same  day  with  the  passage  of  the  repealing 
act,  the  Legislature  passed  another  act  to  establish  tax- 
ing districts  in  the  State,  and  to  provide  the  means  for 
their  local  government.  It  declared  that  the  several 
communities  embraced  in  the  territorial  limits  of  the 
repealed  corporations,  and  of  such  other  corporations 
as  might  surrender  their  charters  under  the  act,  were 
created  taxing  districts  in  order  to  provide  the  means 
of  local  government,  for  their  peace,  safety,  and  gen- 
eral welfare ;  that  tho  necessary  taxes  for  tho  support 
of  the  governments  thus  established  should  be  Imposed 
directly  by  the  general  assembly,  and  not  otherwise; 
that  in  administering  the  affairs  and  providing  the 
means  of  local  government  the  following  agencies  and 
instrumentalities  were  established,  namely :  a  board  of 
fire  and  police  commissioners;  a  committee  on  ordi- 
nances or  local  laws,  to  be  known  as  the  legislative 
council  of  the  taxing  district;  a  board  of  health,  and 
aboard  of  public  works;  and  it  prescribed  iu  detail 
the  duties  and  powers  of  these  local  agencies.  The  act 
prohibited  the  commissioners  from  issuing  any  bonds, 
notes,  scrip,  or  other  evidences  of  indebtedness,  or 
from  contracting  for  work,  material,  or  services,  in  ex- 
cess of  the  amount  levied  for  them  for  that  year;  and 
declared  that  no  property,  real  or  personal,  held  by 
them  for  public  use,  should  ever  be  subject  to  execu- 
tion, attachment,  or  seizure  under  any  legal  process 
for  any  debt  created  by  them ;  that  all  taxes  due,  or 
moneys  in  the  hands  of  the  county  trustee,  or  on  de- 
^  poslti  should  be  exempt  from  seizure  under  attach- 


80 


THE  ALBANY  LAW  JOURNAL. 


ment,  execution,  garnishment,  or  other  legal  process. 
It  also  declared  that  no  writ  of  mandamus  or  other 
process  should  lie  to  compel  them  or  other  governing 
agencies  to  lerj  anj  taxes,  and  that  neither  the  com- 
missioners, nor  trustee,  nor  the  local  government 
should  be  held  to  pay  or  be  liable  for  auj  debt  created 
by  the  extinct  corporations,  and  that  none  of  the  taxes 
collected  under  the  act  should  ever  be  used  for  the  pay- 
ment of  any  of  said  debts.  The  act  also  declared  that 
all  the  property,  previously  used  by  the  corporations 
for  purposes  of  government,  was  transferred  to  the 
custody  and  control  of  the  board  of  commissioners  of 
the  taxing  districts,  to  remain  public  property  for  the 
uses  to  which  it  had  previously  been  applied,  and  that 
all  indebtedness  for  taxes,  or  otherwise,  whether  in 
litigation  or  not,  due  to  the  extinct  municipalities, 
should  vest  in  and  become  the  property  of  the  State, 
to  be  disposed  of  for  the  settlement  of  their  debts  as 
should  thereafter  bo  provided  by  law. 

On  the  13th  of  March  following,  such  provision  was 
made.  By  an  act,  passed  by  the  Legislature  on  that 
day,  the  governor  was  directed  to  appoint  an  officer  fur 
municipal  corporations,  whose  charters  had  been  re- 
pealed under  the  first  act  mentioned,  or  might  be  sub- 
sequently surrendered,  to  be  known  as  a  receiver  and 
back-tax  collector.  It  required  him  to  take  possession 
of  all  books,  papers  and  documents  pertaining  to  the 
assessment  and  collection  of  taxes,  which  had  been 
levied  at  the  time  of  the  repeal  of  the  charters.  It 
ordered  him  to  file  a  bill  in  the  Chancery  Court  of  the 
county  in  which  the  corporation  was  situated,  in  the 
name  of  the  State,  in  behalf  of  all  creditors  against  all 
its  delinquent  tax  payers,  and  provided  that  taxes 
assessed  prior  to  1875  might  be  settled  in  the  Talid  in- 
debtedness of  the  extinct  municipality,  whether  due 
or  not,  and  that  the  receiver  should  receive  evidences 
of  such  indebtedness  at  certain  designated  rates.  It 
also  prohibited  him  from  coercing  payment  of  a 
greater  sum  than  one-fifth  of  itho  taxes  in  arrears 
annually,  so  as  to  distribute  the  whole  through  five 
equal  annual  installments,  commencing  from  his  ap- 
pointment and  qualification.  It  authorized  the  Chan- 
cery Court  to  enforce  all  liens  upon  property  for  the 
payment  of  taxes,  and  to  order  all  sales  necessary  for 
their  collection ;  and  to  settle  and  adjust  all  equities, 
priorities  and  liens;  and  to  give  to  the  defendants  and 
creditors  all  the  relief  which  might  be  given  if  there 
were  as  many  separate  ffuits  as  there  were  creditors 
and  delinquent  tax  payers.  It  provided  that  the  taxes 
as  collected  should  be  paid  into  the  State  treasury,  and 
be  paid  out  to  parties  entitled  to  receive  them,  as  ad- 
judged by  the  Chancery  Court,  upon  the  warrant  of 
the  receiver,  countersigned  by  the  chancellor.  It  re- 
required  the  receiver,  in  paying  the  money  collected 
into  the  treasury,  to  distinguish  the  sources  whence  it 
was  derived,  showing  the  amount  from  each  special 
and  general  tax,  so  that  they  might  be  kept  separate 
and  be  paid  out  to  creditors  according  to  the  priority, 
lien  or  equity  determined.  The  act  was  accompanied 
with  a  proviso  that  it  should  not  interfere  with  any 
vested  rights  entitling  parties  to  a  speedy  collection. 
On  the  passage  of  the  repealing  act  there  was  a  large 
amount  of  uncollected  taxes,  which  had  been  levied 
upon  property  in  the  city  of  Memphis,  such  as  taxes  to 
pay  certain  specified  creditors  under  writs  of  man- 
damus, a  special  tax  to  pay  interest  upon  bonds,  a 
special  sinking-fund  tax,  a  school  tax,  a  wharfage  tax, 
a  tax  upon  merchants  to  pay  police  and  firemen,  a  tax 
to  pay  interest  upon  bonds  issued  to  certain  railroads, 
and  a  tax  for  general  purposes  of  government.  Under 
the  provisions  of  the  act  of  March  13th,  the  defendant, 
Minor  Meriwether,  was  appointed  by  the  governor 
receiver  and  back-tax  collector  of  that  city.  He 
accepted  the  appointment  and  proceeded  at  once  to 
the  performance  of  his  duties. 

The  day  previous  to  the  passage  of  the  act  repealing 


the  charter  of  Memphis,  and  probably  in  anticipation 
of  the  contemplated  legislation  of  the  State,  Robert 
Garrett  and  others,  creditors  of  the  corporation,  filed 
a  bin  against  the  city,  alleging  in  substance  that  the 
city  owed  them  over  $100,000,  upon  much  of  which  they 
had  recovered  judgments  and  obtained  writs  of  man- 
damus to  compel  the  levy  of  taxes  for  their  payment; 
that  various  writs  of  mandamus  had  been  issued 
against  the  city  for  over  $850,000;  that  through  the 
malfeasance  and  incompetency  of  its  officials  only 
about  three- fifths  of  the  taxes  fkuposed  had  been  col- 
lected, and  that  this  practice  had  run  through  a  series 
of  years,  resulting  in  delinquent  taxes  of  about 
$2,500,000;  that  the  taxes  levied,  pursuant  to  the  writs 
of  mandamus  issued,  constituted  a  trust  fund  which 
could  only  be  used  for  the  payment  of  the  judgments ; 
that  the  city  was  a  trustee  for  the  same  and  been  re- 
quested to  press  the  collection  but  had  neglected  to  do 
so,  and  that  this  neglect  was  a  fraud  on  the  complain- 
ants relic vable  in  a  court  of  equity. 

It  is  also  set  up  that  the  Legislature,  by  an  act  of  the 
19th  of  March,  1877,  had  authorized  the  Chancery 
Court  of  the  State  to  appoint  a  receiver  to  take  charge 
of  the  affairs  of  the  city,  upon  application  of  creditors 
owning  demands  agaiost  her  exceeding  $100,000,  when 
it  was  made  to  appear  that  writs  of  mandamus  had 
been  issued  against  her  to  enforce  debts  against  the 
city  amounting  to  over  $850,Q00.  And  averring  that 
the  court  had  jurisdiction,  both  upon  general  principles 
of  jurisprudence  and  by  authority  of  that  act,  the  bill 
prayed  the  appointment  of  a  receiver  to  take  charge  of 
the  assets  of  the  city,  including  its  tax-books  and  bills 
for  unpaid  taxes,  and  to  collect  the  taxes  levied,  for 
the  purpose  of  paying  the  judgments. 

After  the  repealing  act  was  passed  the  complainants 
filed  a  supplementary  bill  setting  up  the  passage  of  the 
act,  alleging  its  invalidity,  and  repeating  its  prayer  for 
the  appointment  of  a  receiver. 

Subsequently  several  other  parties  instituted  like 
suits  against  the  city.  All  the  suits  were,  in  February, 
X879,  consolidated  into  one  without  objection,  and  by 
amendment  to  it,  in  April  following,  Meriwether,  the 
receiver  appointed  by  the  governor,  was  made  a  de- 
fendant, as  also  sundry  parties  upon  whose  property 
taxes  had  been  levied.  With  the  consolidation,  a  re- 
ceiver of  the  assets  and  property  of  the  city  was 
appointed  to  hold  and  dispose  of  the  same  under  the 
direction  of  the  court;  and  he  immediately  qualified, 
and  proceeded  to  take  possession,  so  far  as  practicable, 
of  the  property  and  assets,  and  to  exercise  the  powers 
with  which  he  was  invested. 

To  the  bill  as  consolidated  and  amended  a  demurrer 
was  interposed  by  the  defendants,  upon  which  several 
questions  arose,  on  which  the  judges  of  the  Circuit 
Court  were  divided  in  opinion.  The  prevailing  opinion 
of  the  presiding  judge  being  against  the  demurrer,  it 
was  overruled,  and  the  defendants  electing  to  stand 
upon  it,  judgment  final  was  rendered  in  favor  of  the 
complainants,  from  which  the  defendants  have  ap- 
pealed to  this  court. 

The  receiver  appointed  by  the  court  was  invested 
with  larger  powers  than  probably  any  officer  of  a  court 
was  ever  before  intrusted  with.  He  was  required  to 
demand,  receive  and  take  possession  of  all  the  assets 
and  property  of  the  city  of  Memphis,  including  real 
and  personal  property,  and  debts  due  to  it  and  taxes 
which  had  been  previously  levied,  except  the  taxes 
appearing  on  the  tax-books  for  the  year  1878,  for  which 
special  provision  was  made;  and  except,  also,  the 
public  highways  of  the  city,  the  public  squares,  the 
public  landings  and  wharves,  the  hospital  and  certain 
property  used  in  connection  with  it,  and  property  of 
the  fire,  engineer  and  police  departments,  and  the  taxes 
levied  for  the  support  of  the  public  schools,  which  ex- 
cepted .irticles  he  was  not  to  take  possession  of  or 
interfere  with  until  the  further  order  of  the  court.    It 
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does  not  appear  that  the  court  entertained  any  doubt 
that  it  could  at  some  future  time  place  all  this  public 
propertj  in  the  hands  of  its  receiver,  as  its  subsequent 
decree  shows.  The  receiver  was  also  required  to  take 
possession  of  all  the  tax- books  of  the  city  on  which 
Qupaid  taxes  were  charged,  except  the  tax-books  for 
the  year  1878;  and  also  all  the  safes,  books,  papers, 
desks,  offlce-fumiture  and  other  property  belonging  to 
the  oflDces  of  mayor,  controller,  register,  treasurer, 
tax-collector,  inspector  and  city-attorney,  necessary 
to  the  discharge  of  his  duties  as  receiver,  and  of  the 
buiidings  in  which  the  general  council  of  the  city  had 
previously  assembled,  and  the  property  in  and  belong- 
ing to  such  buildings  not  previously  excepted,  and 
keep  them  subject  to  the  order  of  the  court;  and 
parties  having  possession  or  control  of  such  property, 
or  any  part  of  it,  wero  required  to  surrender  the  same 
to  him  on  demand. 

By  the  order  appointing  tho  receiver,  the  trustee  of 
Shelby  county,  within  which  the  city  of  Memphis  is 
situated,  was  required  to  pay  over  to  him  idl  the 
moneys  he  had  ou  hand  collected  for  taxes  levied  by 
the  city  for  the  year  1878,  except  such  as  were  levied 
for  the  support  of  public  schools.  The  former  treas- 
urer of  the  city  was  also  required,  with  the  like  excep- 
tion, to  turn  over  to  the  receiver,  on  demand,  all  the 
money  in  his  hands  or  on  deposit  in  the  Gorman 
National  Bank,  received  for  the  city.  The  mayor  of 
the  city  was  also  to  pay  over  to  him  any  money,  and 
deliver  to  him  any  property,  belonging  to  the  city,  and 
the  papers  and  vouchers  necessary  for  the  discharge  of 
the  receiver's  duties;  and  the  clerk  of  the  county  of 
Shelby  was  also  to  pay  over  any  moneys  received  by 
him  on  account  of  the  redemption  of  property  sold  for 
taxes  due  the  city.  The  receiver  was  also  required  to 
lease  the  property  of  which  he  might  have  possession 
from  month  to  month,  and  to  collect  the  rents  and 
hold  the  same  subject  to  the  order  of  the  court;  and 
if  he  found  it  necessary,  he  was  authorized  to  bring 
actions  at  law  or  suits  in  equity  against  parties  in- 
debted to  the  city,  or  for  any  tax  or  taxes  appearing 
on  the  tax-books,  and  to  enforce  any  specific  liens  on 
the  property,  real  or  personal,  for  the  payment  of  such 
taxes;  and  to  employ  as  many  clerks  and  assistants  as 
he  might  deem  necessary;  to  make  use  of  the  buildings 
and  offices  in  the  city  ball,  and  of  such  safes,  desks, 
tables,  chairs  and  other  furniture  and  property  of  the 
city  he  might  need;  to  buy  and  pay  for  necessary 
boolLs,  stationery,  fuel  and  lights,  and  whatever  else 
might  be  necessary  to  fit  his  office  or  offices  for  use  to 
enable  him  to  discharge  his  duties;  to  insure  any 
property,  real  or  personal,  which  might  come  Into  his 
hands,  when  he  thought  it  prudent  to  do  so;  to  em- 
ploy one  or  more  attorneys,  if  necessary,  to  conduct 
the  prosecution  or  defense  of  suits  that  he  might  find 
necessary  to  bring  or  defend  under  the  authority  con- 
ferred by  him.  Other  [powera  were  also  vested  in  the 
receiver,  but  what  has  already  been  said  is  enough  to 
show  the  extraordinary  character  of  those  conferr<td 
and  of  the  duties  imposed  upon  him.  He  was  in  fact 
invested  with  the  administration  of  tho  financial 
affairs  of  the  city,  so  far  as  might  be  necessary  for  the 
collection  of  taxes  and  debts  and  disposing  of  the 
property  of  the  city  to  pay  the  claims  of  creditors. 
Executive  and  administrative  functions  were  invested 
in  him  which  it  has  not  been  supposed  could  ade- 
quately be  performed  by  the  same  person  in  any  gov- 
ernment of  a  city  properly  conducted. 

The  decree  adjudged  that  the  complainants  in  the 
several  suits,  and  other  creditors  who  had  made  them- 
selvrs  parties  by  leave  of  the  court,  or  who  might 
thereafter  make  themselves  parties,  should  recover 
Irom  the  city  the  several  debts  due  them  respectively, 
the  amounts  to  be  thereafter  fixed  by  the  court,  and 
that  all  the  assets  and  property  of  the  city,.  **  of  every 
description,**  or  so  much  thereof  as  might  be  necessary 


for  that  purpose,  including  taxes  previously  assessed 
and  remaining  unpaid  and  due  the  city,  should  be  ap- 
plied to  the  payment  of  their  debts.  The  decree  also 
adjudged  that  the  receiver  should  retain  possession  of 
all  the  assets  and  property,  books,  papers,  and  writings 
previously  placed  in  his  hands  to  be  disposed  of  as  tho 
court  might  order  In  the  progress  of  the  suit,  and  that 
he  proceed  to  collect  the  assets  and  property  in  the 
manner  directed  by  previous  orders  for  the  payment 
of  tho  debts.  It  also  enjoined  the  defendant,  Minor 
Meriwether,  the  receiver  and  back-tax  collector  ap- 
pointed by  the  governor  of  the  State,  from  taking  pos- 
session of,  collecting,  or  attempting  to  collect,  suing 
for,  or  in  any  way  interfering  with,  the  assets  and 
property,  books,  papers,  and  writings  in  the  possession 
of  the  receiver  of  the  court.  And  the  decree  further 
adjudged  that  all  the  property  within  the  limits  of  the 
territory  of  the  city  of  Memphis  was  liable  and  might 
be  subjected  to  the  payment  of  all  the  debts  of  the 
city,  and  that  such  liability  would  be  enforced  there* 
after,  from  time  to  time,  in  such  manner  as  the  court 
might  direct. 

Mr.  Chief  Justice  Waite  announced  the  conclusions 
reached  by  the  court  in  the  case,  as  follows : 

Fi^t.  Property  held  for  public  uses,  such  as  public 
buildings,  streets,  squares,  parks,  promenades,  wharves, 
landing  places,  fire-engines,  hose  and  hose-carriages, 
engine-houses,  engineering  Instruments,  and  generally 
every  thing  held  for  governmental  purposes,  cannot  be 
subjected  to  the  payment  of  the  debts  of  the  city.  Its 
public  character  forbids  such  an  appropriation.  Upon 
the  repeal  of  the  charter  of  the  city,  such  property 
passed  under  the  immediate  control  of  the  State,  the 
power  once  delegated  to  the  city  in  that  behalf  having 
been  withdrawn. 

Second,  The  private  property  of  individuals  within 
the  limits  of  the  territory  of  the  city  cannot  be  sub- 
jected to  the  payment  of  the  debts  of  the  city,  except 
through  taxation.  The  doctrine  of  some  of  the  States, 
that  such  property  can  be  reached  directly  on  execu- 
tion against  the  municipality,  has  not  been  generally 
accepted. 

Third,  The  power  of  taxation  is  legislative,  and  can- 
not be  exercised  otherwise  than  under  the  authority 
of  the  Legislature. 

Fourth,  Taxes  levied  according  to  law  before  the 
repeal  of  the  charter,  other  than  such  as  were  levied 
in  obedience  to  the  special  requirement  of  contracts 
entered  into  under  the  authority  of  law,  and  such  as 
were  levied  under  judicial  direction  for  the  payment 
of  judgments  recovered  against  the  city,  cannot  be 
collected  through  the  instrumentality  of  a  court  of 
chancery  at  the  instance  of  the  creditors  of  the  city. 
Such  taxes  can  only  be  collected  under  authority  from 
the  Legislature.  If  no  such  authority  exists,  the 
remedy  is  by  appeal  to  tho  Legislature,  which  alone  can 
grant  relief.  Whether  taxes  levied  in  obedience  to 
contract  obligations,  or  under  judicial  direction,  can 
be  collected  through  a  receiver  appointed  by  a  court  of 
chancery,  if  there  be  no  public  officer  charged  with 
authority  from  the  Legislature  to  perform  that  duty, 
is  not  decided,  as  the  case  does  not  require  it. 

Fifth,  The  receiver  and  back-tax  collector  appointed 
under  the  authority  of  the  act  of  March  13, 1870,  is  a 
public  officer,  clothed  with  authority  from  the  Legisla- 
ture for  the  collection  of  the  taxes  levied  before  the 
repeal  of  the  charter.  The  funds  collected  by  him 
from  taxes  levied  under  judicial  direction  cannot  be 
appropriated  to  any  other  uses  than  those  for  which 
they  wero  raised.  He,  as  well  as  any  other  agent  of 
the  State  charged  with  the  duty  of  their  collection, 
can  be  compelled  by  appropriate  judicial  orders  to  pro- 
ceed with  the  collection  of  such  taxes  by  sale  of  prop- 
erty or  by  suit,  or  in  any  other  way  authorized  by  law, 
and  to  apply  the  proceeds  upon  tho  judgements. 

Sixth,  The  bills  in  this  case  cannot  Im  amended  so  aa 


82 


THE  ALBANY  LAW  JOURNAL. 


to  obtain  relief  agaiust  the  receiver  and  back-tax  col« 
lector,  without  making  an  eutirelj  new  suit.  They 
wero  not  framed  with  a  view  to  anj  such  purpose. 

SevenUh,  The  decree  of  tho  court  below  is  reversed. 

EighUi,  Tho  cause  is  remanded,  with  instructions  to 
dismiss  the  bills,  without  prejudice.  If  on  the  settle- 
ment of  the  accounts  of  the  receiver  herein,  it  shall  be 
found  he  has  anj  money  in  his  hands  collected  on 
taxes  levied  under  judicial  direction  to  x>a7  judgments 
in  favor  of  any  persons  who  have  become  parties  to 
this  suit,  an  order  may  be  made  directing  its  appro- 
priation to  the  payment  of  such  judgment. 

Upon  the  first,  second,  third  and  fifth  of  these  propo- 
sitions the  judgment  of  the  court  is  unanimous.  Upon 
the  fourth,  sixth,  seventh  and  eighth  it  is  by  a  majority 
only. 

Mr.  Justice  Field  delivered  this  ophiion,  which  set 
forth  the  reasons  which  controlled  him,  Mr.  Justice 
Miller  and  Mr.  Justice  Bradley,  concurring  in  the 
judgment  rendered. 

(After  stating  the  facts.)  This  decree  is  manifestly 
erroneous  in  its  main  provisions.  It  proceeds  upon 
the  theory  that  tho  property  of  every  description  held 
by  the  municipality  at  the  time  of  its  extinction, 
whether  held  in  its  own  right  or  for  public  useff,  in- 
cluding also  in  that  designation  its  uncollected  taxes, 
were  chargeable  with  the  payment  of  its  debts,  and 
constituted  a  trust  fund,  of  which  the  Circuit  Court 
would  take  possession  and  enforce  the  trust.  And 
upon  the  further  theory  that  the  private  property  of 
the  inhabitants  of  the  city  was  also  liable,  and  could 
be  subjected  by  the  Circuit  Court  to  the  payment  of 
its  debts.  In  both  particulars  the  theory  is  radically 
wrong. 

The  right  of  the  State  to  repeal  the  charter  of  Mem- 
phis cannot  be  questioned.  Municipal  corporations 
are  mere  instrumentalities  of  the  State  for  the  more 
convenient  administration  of  local  government.  Their 
powers  are  such  as  the  Legislature  may  confer,  and 
these  may  be  enlarged,  abridged,  or  entirely  with- 
drawn at  its  pleasure.  This  is  common  learning,  found 
in  all  adjudications  on  the  subject  of  municipal  bodies 
and  repeated  by  text-writers^  There  is  no  contract 
between  the  State  and  the  public  that  the  charter  of  a 
city  shall  not  be  at  all  times  subject  to  legislative  con- 
trol. All  persons  who  deal  with  such  bodies  are  con- 
clusively presumed  to  act  upon  knowledge  of  tho 
power  of  the  Legislature.  There  is  no  such  thing  as  a 
vested  right  held  by  any  Individual  In  the  grant  of 
legislative  power  to  them.  United  States  v.  Railroad 
Oo.,  17  Wall.  329;  Commission  era  v,  Lucasi  Treasurer, 
93  U.  8.  lU;  People  v.  Morris,  13  Wend.  337;  Phila- 
delphia V.  Foxt  64  Peun.  St.  1G9  ;  Moiitpelier  v.  East 
MorUpelier.Zl  Vt.  12;  Angell  &  Ames  on  Corp.  (lOth 
ed.)t  i  31;  Dillon  on  Mun.  Corp.,  §  30;  Cooley  on 
Const.  Limitations,  192, 193.  By  the  repeal  the  legisla> 
tive  powers  previously  possessed  by  the  corporation  of 
Memphis  reverted  to  the  State.  A  portion  of  them 
the  State  immediately  vested  in  the  new  government 
of  the  taxing  district,  with  many  restrictions  on  the 
creation  of  indebtedness.  A  portion  of  them  the 
State  retained;  it  reserved  to  the  Legislature  all  power 
of  taxation.  It  thus  provided  against  future  claims 
from  the  improvidence  or  recklessness  of  the  new  gov- 
ernment. The  power  of  the  State  to  make  this  change 
of  local  government  Is  incontrovertible.  Its  subse- 
quent provision  for  the  collection  of  the  taxes  of  the 
corporation  levied  before  the  repeal  of  its  charter,  and 
the  appropriation  of  its  proceeds  to  the  payment  of  its 
debts,  remove  from  tho  measure  any  imputation  that 
it  was  designed  to  enable  the  city  to  escape  from  its 
just  liabilities. 

But  while  the  charter  of  a  municipal  corporation 
may  be  repealed  at  the  pleasure  of  the  Legislature, 
where  there  is  no  inhibition  to  its  action  in  the  Con- 
iititatioOLQlUie  State,  the  Uwtol  oontraot<  of  th/o  oor- 


poration,  made  whilst  it  was  in  existence,  may  bo 
subsequently  enforced  against  property  held  by  it.  In 
its  own  right,  as  hereafter  described,  at  the  time  of 
the  repeal.  In  this  respect  its  position  is  not  materi- 
ally different  from  that  of  a  private  individual,  whoso 
property  must,  upon  his  decease,  go  to  the  satisfaction 
of  his  debts  before  those  who  succeed  to  his  rights  can 
share  in  its  distribution.  The  language  used  by  us  in 
tho  case  of  JBrougJUon  v.  Pensacola,  on  this  subject,  is 
quoted  by  counsel,  under  tho  impression  that  it  tends 
to  sustain  the  position  of  the  complainants.  Wo 
there  said : 

'*Tho  ancient  doctrine,  that  upon  the  repeal  of  a 
private  corporation  its  debts  were  extinguished,  and 
its  real  property  reverted  to  its  grantors,  and  its  per- 
sonal property  vested  in  tho  State,  has  been  so  far 
modified  by  modern  adjudications  that  a  court  of 
equity  will  now  lay  hold  of  tho  property  of  a  dissolved 
corporation,  and  administer  it  for  the  benefit  of  its 
creditors  and  stockholders.  The  obligation  of  con- 
tracts, mado  whilst  tho  corporation  was  in  existence, 
survives  its  dissolution,  and  the  contracts  may  be  en- 
forced by  a  court  of  equity,  so  far  as  to  subject,  for 
their  'satisfaction,  any  property  possessed  by  the  cor- 
poration at  the  time.  In  tho  view  of  equity,  its  prop- 
erty constitutes  a  trust  fund,  pledged  to  the  payment 
of  the  debts  of  creditors  and  stockholders;  and  if  a 
municipal  corporation,  upon  the  surrender  or  extinc- 
tion in  other  ways  of  its  charter,  is  possessed  of 
any  property,  a  court  of  equity  will  equally  take  pos* 
session  of  it  for  the  benefit  of  the  creditors  of  the  cor- 
poration."   93  CJ.  S.  2G8. 

We  approve  of  the  doctrine  stated  in  this  citation. 
It  expresses  what  wo  believe  to  bo  sound  law.  It 
means  that  whatever  property  a  municipal  corporation 
holds  subject  to  the  payment  of  its  debts,  will,  after 
its  dissolution,  be  so  administered  and  applied  by  a 
court  of  equity.  It  does  not  undertake  to  determine 
what  is  to  be  deemed  the  property  of  a  municipal  cor- 
poration, which,  after  the  extinction  of  its  charter,  is 
thus  applicable.  In  the  case  from  which  it  is  taken, 
the  bill  alleged  that  the  city  of  Pensacola,  upon  the 
surrender  of  its  charter,  did  not  possess  any  property 
and  of  course  tho  question  here  raised  could  not  have 
been  before  the  court.  The  question  thero  was  as  to 
the  continuation  of  the  city*s  liability  Under  a  new 
organization. 

What  then  is  the  property  of  a  municipal  corpora- 
tion, which,  upon  its  dissolution,  a  court  of  equity  will 
lay  hold  of  and  apply  to  the  payment  of  its  debts? 
We  answer,  first,  that  it  is  not  property  held  by  the 
corporation  in  trust  for  a  private  charity,  for  in  such 
property  the  corporation  possesses  no  interest  for  its 
own  use ;  and  secondly,  that  it  is  not  property  held  in 
trust  for  the  public,  for  of  such  property  the  corporation 
is  tho  mere  agent  of  the  State.  In  its  streets,  wharves, 
cemeteries,  hospitals,  court-houses,  and  other  public 
buildings,  the  corporation  has  no  proprietary  rights 
distinct  from  the  trust  for  the  public.  It  holds  them 
for  public  use,  and  to  no  other  use  can  they  be  appro- 
priated without  special  legislative  sanction.  It  would 
be  a  perversion  of  that  trust  to  apply  them  to  other 
uses.  The  courts  can  have  nothing  to  do  with  them, 
unless  appealed  to  on  behalf  of  the  public  to  prevent 
their  diversion  from  the  public  use.  The  dissolution 
of  the  charter  does  not  divest  the  trust  so  as  to  subject 
property  of  this  kind  to  a  liability  from  which  it  was 
previously  exempt.  Upon  the  dissolution,  the  prop- 
erty passes  under  the  immediate  control  of  the  State, 
the  agency  of  the  corporation  then  ceasing.  2  Dili, 
on  Mun.  Corp.,  S§  415,  446;  Schaeffer  v.  Cadiroloder,  36 
Penn.  St.  126;  Davenport  v.  Ins.  Co.j  17  Iowa,  276; 
LouisviUe  v.  Commonwealth,  1  Duvall,  275;  President 
y.  Indianapolis,  12  Ind.  620. 

In  the  third  place,  we  say  that  taxes  previously 
levied,  but  not  coUeoted  on  the  dissolution  of  the  oor- 
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poratiou,  do  not  constitate  its  property ;  and  in  the 
aboenoe  of  statutory  authority  they  cannot  bo  subse- 
qaently  oulleoted  by  a  court  of  equity  through  officers 
of  its  own  appointment,  and  applied  to  the  payment 
of  the  creditors  of  the  corporation.  Taxes  are  not 
debts.  It  was  so  held  by  this  court  in  the  case  of  Ore- 
gon T.  Lane  County,  reported  in  7th  Wallace.  Debts 
are  obligations  for  the  payment  of  money  founded 
upon  contract,  express  or  implied.  Taxes  aro  imposts 
leried  for  the  support  of  the  government,  or  for  some 
special  purpose  authorized  by  it.  The  consent  of  the 
taxpayer  Is  not  necessary  to  their  enforcement.  They 
operate  in  invitum.  Nor  is  their  nature  affected  by 
the  fact  that  in  some  States,  and  wo  l)elieve  in  Tenn- 
essee, an  action  of  debt  may  be  Instituted  for  their 
recovery.  The  form  of  procedure  cannot  change  their 
character.  City  of  Augusta  v.  Norths  57  Me.  SOS;  City 
of  Ccanden  v.  AUen^  2  Dutch.  878;  Perry  v.  WaaJibum^ 
20  Cal.  360.  Nor  are  they  different  when  levied  under 
writs  of  mandamus  for  the  payment  of  judgments, 
and  when  levied  for  the  same  purpose  by  statute.  The 
levy  in  the  one  case  is  as  much  by  legislative  authority 
as  ill  the  other.  The  writs  of  mandamus  only  require 
the  officers  of  assessment  and  collection  to  obey  exist- 
ing law.  In  neither  case  are  the  taxes  liens  upon  prop- 
erty unless  made  so  by  statute.  Philadelphia  v.  Greble, 
38  Penu.  St.  339;  HoweU  v.  PhUad^lphia,  id.  471;  2 
DilL  on  Mun.  Corp.  660.  Levied  only  by  authority 
of  the  Legislature,  they  can  be  altered,  postponed  or 
released  at  its  pleasure.  A  repeal  of  the  law  under 
which  a  tax  is  levied,  at  any  time  before  the  tax  is  col- 
lected, generally  puts  an  end  to  the  tax,  unless  provis- 
ion for  its  continuance  is  made  in  the  repealing  act, 
though  the  tax  may  be  revived  and  enforced  by  subse- 
quent legislation.  We  say  generally,  for  there  are 
some  exceptions,  where  the  tax  provided  is  so  connected 
with  a  contract,  as  the  inducement  for  its  execution, 
that  the  courts  will  hold  the  repeal  of  the  law  to  be 
invalid  as  impairing  the  obligation  of  the  contract.  It 
is  not  of  such  taxes,  constituting  the  consideration  of 
contracts,  that  we  are  speaking,  but  of  ordinary  taxes 
authorized  for  the  support  of  government,  or  to  meet 
some  Bi>ecial  expenditure ;  and  these,  until  collected  — 
being  mere  imposts  of  the  government,  created  and 
continuing  only  by  the  will  of  the  Legislature  —  have 
none  of  the  elements  of  property  which  can  be  seized 
like  debts  by  attachment  or  other  judicial  process  and 
subjected  to  the  payment  of  creditors  of  the  dissolved 
corporation.  They  are  in  no  proper  sense  of  the  term 
assets  of  the  corporation.  They  are  only  the  means 
provided  for  obtaining  funds  to  support  its  govern- 
ment and  pay  its  debts,  and  disappear  as  such  means 
with  the  revocation  of  the  charter,  except  as  the  Legis- 
latore  may  otherwise  provide.  When  they  are  col- 
lected, the  moneys  in  the  hands  of  the  collecting  offi- 
cer may  be  controlled  by  the  process  of  the  courts,  and 
applied  by  their  direction  to  the  uses  for  which  the 
taxes  were  levied;  but  until  then,  there  is  nothing  in 
existence  but  a  law  of  the  State  imposing  certain 
charges  upon  persons  or  property,  which  the  Legisla- 
ture may  change,  i>ostpone  or  release  at  any  time  be- 
fore they  are  enforced.  So  long  as  the  law  authorizing 
the  tax  continues  in  force,  the  courts  may,  by  man- 
damus, compel  the  officers  empowered  to  levy  it  or 
charged  with  its  collection,  If  unmindful  and  neglect- 
ful in  the  matter,  to  proceed  and  perform  their  duty ; 
but  when  the  law  is  gone  and  the  office  of  the  collector 
abolished,  there  is  nothing  gupon  which  the  courts  can 
act.  The  courts  cannot  continue  in  force  the  taxes 
levied,  nor  levy  new  taxes  for  the  payment  of  the 
debts  of  the  corporation.  The  levying  of  taxes  is  not 
a  judicial  act.  It  has  no  elements  of  one.  It  is  a  high 
act  of  sovereignty,  to  be  performed  only  by  the  Legis- 
lature upon  considerations  of  policy,  necessity  and  the 
public  welfare.  In  the  distribution  of  the  powers  of 
government  in  this  country  Into  three  departments,  ^ 


the  power  of  taxation  falls  to  the  legislative.  It  be- 
longs to  that  department  to  determine  what  measures 
shall  be  token  for  the  public  welfare,  and  to  provide 
the  revenue  for  the  support  and  due  administration  of 
the  government  throughout  the  State  and  in  all  its 
subdivisions.  Having  the  sole  power  to  authorize  the 
tax,  it  must  equally  possess  the  sole  power  to  prescribe 
the  means  by  which  the  tax  shall  be  collected,  and  to 
designate  the  officers  through  whom  its  will  shall  be 
enforced. 

It  is  the  province  of  the  courts  to  decide  causes  be- 
tween parties,  and  in  so  doing,  to  construe  the  Consti- 
tution and  the  statutes  of  the  United  States,  and  of 
the  several  States,  and  to  declare  the  law,  and  when 
their  judgments  are  rendered,  to  enforce  them  by  such 
remedies  as  legislation  has  prescribed,  or  as  are  allowed 
by  the  established  practice.  When  they  go  beyond 
this  they  go  outside  of  their  legitimate  domain,  and 
encroach  upon  the  other  departments  of  the  govern- 
ment ;  and  all  will  admit  that  a  strict  confinement  of 
each  department  within  its  own  proper  sphere  was  de- 
signed by  the  founders  of  our  government,  and  Is 
essential  to  its  successful  administration. 

This  doctrine  Is  not  new  In  this  court.  It  has  been 
repeatedly  asserted,  after  the  most  mature  considera- 
tion. It  was  asserted  In  Rees  v.*  The  City  of  Water- 
town,  There  the  plaintiff,  being  the  owner  of  certain 
bonds  Issued  by  the  city  of  Watertown,  in  Wisconsin, 
to  a  railroad  company,  brought  suit  upon  them  In  the 
Circuit  Court  of  the  United  States  and  recovered  two 
judgments  amounting  to  about  $10,000.  Upon  these 
judgments  he  Issued  executions,  which  were  returned 
unsatisfied.  He  then  applied  to  the  Circuit  Court  and 
obtained  a  writ  of  mandamus  upon  the  authorities  of 
Watertown  to  levy  and  collect  a  tax  upon  the  taxable 
property  of  the  city  to  pay  the  judgments;  but  before 
the  writs  could  be  served  a  majority  of  the  members  of 
the  council  resigned  their  offices.  Subsequent  writs  of 
mandamus  obtained  by  him  proved  ineffectual  for 
similar  resignations.  He  then  filed  a  bill  alleging  that 
the  corporate  authorities  were  trustees  for  the  benefit 
of  the  creditors  of  the  city ;  that  the  property  of  the 
citizens  was  a  trust  fund  for  the  payment  of  Its  debts, 
and  that  it  was  the  duty  of  the  court  to  lay  hold  of 
such  property  and  cause  It  to  be  applied,  and  he  prayed 
that  the  court  would  subject  the  taxable  property  of 
the  city  to  the  payment  of  the  judgments.  To  «his 
bill  the  city  made  answer,  and  on  the  argument  of  the 
case,  among  other  points,  the  question  arose  whether 
It  was  competent  for  the  court,  on  the  failure  of  the 
officers  of  the  city  to  levy  the  tax  as  required  by  law, 
to  appoint  the  marshal  of  the  court  to  levy  and  collect 
the  tax  to  pay  the  judgments.  Upon  this  question, 
the  judges  being  divided,  the  point  was  certified  to 
this  court.  In  disposing  of  It  we  said :  '*  We  are  of 
the  opinion  that  this  court  has  not  the  power  to  direct 
a  tax  to  be  levied  for  the  payment  of  these  judgments. 
This  power  to  Impose  burdens  and  raise  money  Is  the 
highest  attribute  of  sovereignty,  and  is  exercised,  first, 
to  raise  money  for  public  purposes  only,  and  second, 
by  the  power  of  legislative  authority  only.  It  Is  a 
power  that  has  not  been  extended  to  the  judlciaiy. 
Especially  Is  it  beyond  the  power  of  the  Federal  judi- 
ciary to  assume  the  place  of  a  State  In  the  exercise  of 
this  authority  at  once  so  delicate  and  so  Important.** 
19  Wall.  116. 

In  the  case  of  Heine  v.  Levee  Commissioners  of  New 
Orleans^  the  question  again  arose  whether  It  was  com- 
petent for  the  Circuit  Court  of  the  United  States  to 
direct  Its  officers  to  levy  and  collect  a  tax  to  pay  the 
claims  of  the  plaintiffs,  who  were  holders  of  l>ondd 
Issued  by  the  commissioners,  and  the  answer  was 
equally  emphatic  both  In  the  Circuit  Court  and  In  this 
court. 

In  the  Circuit  Court,  over  which  Mr.  Justice  Bradley 
then  presided,  the  possession  of  the  power  of  taxation 
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had  been  denied.  **The  Judicial  department,"  said 
the  justice,  '^hasno  power  over  the  subject.  If  the 
officers  who  are  charged  with  the  duty  of  laying  or  col- 
lecting taxes  refuse  to  perform  their  functions,  the 
court,  in  a  clear  case  of  failure,  and  at  the  Instance  of 
a  party  directly  interested,  can,  by  the  prerogative  writ 
of  mandamus,  compel  them  to  perform  acts  which  are 
ministerial,  as  distinguished  from  those  which  are 
judicial  or  discretionary.  This  is  all  that  the  judicial 
department  can  do  on  the  subject,  unless  the  Legisla- 
ture has  expressly  conferred  upon  It  further  powers.'* 
1  Woods,  247. 

And  when  the  case  came  before  this  court,  we  here 
said,  Mr.  Justice  Miller  delivering  the  opinion:  "The 
power  we  are  hero  asked  to  exercise  is  the  veiy  deli- 
cate one  of  taxation.  This  power  belongs,  in  this 
country,  to  the  legislative  sovereignty,  State  or  na- 
tional. In  the  case  before  us  the  national  sovereignty 
has  nothing  to  do  with  it.  The  power  must  be  derived 
from  the  Legislature  of  the  State.  So  far  as  the 
present  case  is  concerned,  the  State  has  delegated  the 
power  to  the  levee  commissioners.  If  that  body  has 
ceased  to  exist,  the  remedy  is  in  the  Legislature,  either 
to  assess  the  tax  by  special  statute  or  to  vest  the  power 
iu  some  other  tribunal.  It  certainly  is  not  vested,  as 
in  the  exercise  of  an  original  jurisdiction,  in  any 
Fedei*al  court.  It  is  unreasonable  to  fsuppose  that  the 
Legislature  would  ever  select  a  Federal  court  for  that 
purpose.  It  is  not  only  not  one  of  the  inherent  powers 
of  the  court  to  levy  and  collect  taxes,  but  it  is  an  in- 
vasion by  the  judiciary  of  the  Federal  government  of 
the  legislative  functions  of  the  State  government.  It 
is  a  most  extraordinaiy  request,  and  a  compliance  with 
it  would  involve  consequences  no  less  out  of  the  way 
of  judicial  procedure,  the  end  of  which  no  wisdom 
can  foresee."    19  Wallace,  661. 

These  authorities  —  and  many  others  to  the  same 
purport  might  be  cited  —  are  sufficient  to  support  what 
we  have  said,  tlmt  the  power  to  levy  taxes  is  one  which 
belongs  exclusively  to  the  legislative  department,  and 
from  that  it  necessarily  follows  that  the  regulation 
and  control  of  all  the  agencies  by  which  taxes  are  col- 
lected must  belong  to  it. 

When  creditors  are  unable  to  obtain  payment  of  their 
judgments  against  municipal  bodies  by  execution,  they 
can  proceed  by  mandamus  against  the  municipal 
authorities  to  compel  them  to  levy  the  necessary  tax 
for  that  purpose,  if  such  authorities  are  clothed  by  the 
Legislature  wilh  the  taxing  power,  and  such  tax,  when 
collected,  cannot  be  diverted  to  other  uses;  but  if 
those  authorities  possess  no  such  power,  or  their  offices 
have  been  abolished  and  the  power  withdrawn,  the 
remedy  of  the  creditors  is  by  an  appeal  to  the  Legis- 
lature, which  alone  can  give  them  relief.  No  Federal 
court,  either  on  its  law  or  equity  side,  has  any  inherent 
jurisdiction  to  lay  a  tax  for  any  purpose,  or  to  enforce 
a  tax  already  levied,  except  through  the  agencies  pro- 
vided by  law.  However  urgent  the  appeal  of  creditors 
and  the  apparent  hopelessness  of  their  position  with- 
out the  aid  of  the  Federal  court,  it  cannot  seize  the 
power  which  belongs  to  the  legislative  department  of 
the  State  and  wield  it  in  their  behalf. 

To  return  to  the  question  propounded  r  what  is  the 
property  of  a  municipal  corporation,  which,  on  its  dis- 
solution, the  courts  can  reach  and  apply  to  the  pay- 
ment of  its  debts? 

We  answer  it  is  the  private  property  of  the  corpora- 
tion, that  is,  such  as  it  held  in  its  own  right  for  profit 
or  as  a  source  of  revenue,  not  charged  with  any  public 
trust  or  use,  and  funds  iu  its  possession  uimppropriated 
to  any  specific  purpose.  In  this  respect  the  position 
of  the  extinct  corporation  is  not  dissimilar  to  that  of 
a  deceased  individual;  it  is  only  such  property  as  is 
possessed,  freed  from  any  trust,  general  or  special, 
which  can  go  in  liquidation  of  debts. 

The  decree  of  the  Cirouit  Court  proceeding  apon  a 


different  theory  of  its  control  over  the  uncollected 
taxes  of  the  repealed  corporation,  and  of  the  property 
which  could  be  applied  to  the  payment  of  its  debts, 
cannot  be  maintained. 

On  another  ground,  also,  the  decree  is  equally  un- 
tenable. It  adjudges  that  "all  the  property  within 
the  limits  of  the  territory  of  the  city  of  Memphis  is 
liable,  and  may  be  subjected  to  tho  payment  of  all  the 
debts  "  for  which  the  suits  are  brought,  and  that  "  such 
liability  shall  be  enforced  thereafter,  from  time  to 
time,  in  such  manner  "  as  the  court  may  direct. 

In  no  State  of  the  Union,  outside  of  New  England, 
does- the  doctrine  obtain  that  the  private  property  of 
individmils  within  the  limits  of  a  municipal  corpora- 
tion can  be  reached  by  its  creditors,  and  subjected  to 
the  payment  of  their  demands.  In  Massachusetts  and 
Ck>nnecticut,  and  perhaps  in  other  States  in  New  Eng- 
land, the  individual  liability  of  the  inhabitants  of 
towns,  parishes,  and  cities,  for  tho  debts  of  the  latten 
is  maintained,  and  executions  upon  judgments,  issued 
against  them,  can  be  enforced  against  tho  private  prop- 
erty of  the  inhabitants.  But  this  doctrine  is  admitted 
by  tho  courts  of  those  States  to  be  peculiar  to  their 
jurisprudence,  and  an  exception  to  tho  rule  elsewhere 
prevailing.  Elsewhere  the  private  property  of  the  in- 
habitants of  a  municipal  body  cannot  be  subjected  to 
tho  payment  of  its  debts,  except  by  way  of  taxation ; 
but  taxes,  as  wo  have  already  said,  can  only  be  levied 
by  legislative  authority.  The  power  of  taxation  is  not 
one  of  the  functions  of  the  judiciary;  and  whatever 
authority  tho  States  may,  under  their  Constitutions, 
confer  upon  special  tribunals  of  their  own,  the  Federal 
courts  cannot  by  reason  of  it  take  any  additional 
powers  which  are  not  judicial. 

In  lie.es  v .  City  of  Watcrtoum^  from  which  we  have 
already  quoted,  tho  power  asserted  by  the  decree  was 
claimed  by  counsel,  but  was  rejected  by  tho  court. 
**  Assume,"  said  tho  court,  "that  tho  plaintiff  is  enti- 
tled to  tho  payment  of  his  judgment,  and  that  tlie 
defendant  neglects  its  duty  in  refusing  to  raise  tho 
amount  by  taxation,  it  does  not  follow  that  this  court 
may  order  the  amount  to  be  mado  from  the  private 
estate  of  one  of  Its  citizens.  This  summary  proceed- 
ing would  involve  a  violation  of  tho  rights  of  the 
latter.  Ho  has  never  been  heard  in  court.  He  has  had 
no  opportunity  to  establish  a  defense  to  tho  debt  itself, 
or  if  the  judgment  is  valid,  to  show  that  his  property 
is  not  liable  to  its  payment.  It  is  well  settled  that 
legislativo  exemptions  from  taxation  are  valid,  that 
such  exemptions  may  ^bc  perpetual  in  their  duration, 
and  that  they  are,  in  somo  cases,  beyond  legislative 
interference.  The  proceeding  supposed  would  violate 
tho  fundamental  principle  contained  in  chapter  twenty- 
ninth  of  Magna  Charta,  and  embodied  in  tho  Constitu- 
tion of  tho  United  States^  that  no  man  shall  bo  de- 
prived of  his  property  without  duo  process  of  law; 
that  is,  he  must  be  served  with  notice  of  tho  proceed- 
ing, and  havo  a  day  in  court  to  make  his  defense." 
19  Wall.  122, 

It  is  pressed  upon  us  with  great  earnestness  by 
counsel,  that  unless  Federal  courts  come  to  the  aid 
of  the  creditors  of  Memphis,  and  enforce,  through  its 
own  officers,  the  taxes  levied  before  tho  repeal  of  its 
charter,  they  will  bo  remedileds.  But  tho  conclusion 
does  not  follow.  Tho  taxci'lovied  pursuant  to  writs  of 
mandamus  issued  by  tho  Circuit  Court  are  still  to  l>e 
oolleoted,  the  agency  only  for  their  collection  being 
changed.  The  receiver  appointed  by  the  governor  has 
taken  the  place  of  the  collecting  officers  of  tho  city. 
The  funds  received  by  him  upon  th.^  special  taxes  thus 
levied  cannot  bo  appropriated  to  any  other  uses.  The 
receiver,  and  any  other  agent  of  the  State  for  the  col- 
lection, can  be  compelled  by  the  court,  equally  as  the 
former  collecting  officers  of  the  city,  to  proceed  with 
the  collection  of  such  taxes  by  tho  sale  of  property  or 
bj  suit,  or  in  any  other  way  authorized  by  law,  and  to 
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apply  tbo  prooowJs  apoii  the  judRmprits.  If  relief  1» 
not  thiu  affurdod  to  thn  oniditorB,  lliej- must  npponl  In 
tbe  L^^latare.  Wa  onniiot  presume  that  tha  appeni 
■will  bo  ia  vain.  We  cannot  ray  that  on  a  proper  rcp- 
l««eiil»tion  they  will  uot  rooeiTO  favorabla  action. 

It  U  oertaiul;  ot  tlio  hi|{hcHt  Importaucn  to  the 
Veople  of  cTory  Slnla  thnt  it  shoiild  make  provlaiini. 
not  tnereiy  for  the  payment  of  itg  own  ln(let>tBiliiesB, 
but  for  Che  poymeiit  of  tho  Itidobtediiesa  ot  itii  AilTer- 
<eDt  niiiiiictpalitiea.  Beiltatloii  to  do  this  is  wankneBs; 
refutal  to  do  it  la  dishonor.  Iiifldelily  to  engugemonts 
«uiHs  loB»  of  oharaoter  to  tha  ladlviduali  it  eutalls 
repToiMb  upon  tho  State. 

The  Federal  judiciary  hiu  never  tailed,  so  far  na  it 
WBi  in  ita  power,  to  oompol  obedience  to  all  lawful 
eontmct*.  ivhether  of  the  individual,  or  ot  tho  mnnlo- 
Ipslity  or  of  tho  State.  It  ban  uuhesltatlugly  brushod 
Mido  nil  leKiiiatioD  ot  the  Stato  iinpairinB  thcirobliKa- 
ttOD.  When  aUxhasbacii  authorized  bylaw  to  mi^itl 
them,  it  has  oompelted  the  officers  of  osBeHsment  to 
proceed  and  levy  tbo  tax,  and  the  oIBoe»  of  oulleotlon 
to  proceed  and  collect  It,  and  apply  the  proceeds.  In 
■ome  initaDcci,  where  the  tax  wMtbe  inducement  and 
considerxtioii  of  the  oonlraot.  all  attempts  at  Ita  repeal 
liava  beeu  held  Invalid.  But  this  has  ijoen  the  limit 
of  III  power.  It  canuot  make  laws  whou  the  State 
Tefuses  to  past  them.  It  la  ICaelt  but  the  servant  ot  iho 
law.  If  the  State  will  not  levy  a  tax,  or  provide  for 
one,  tbe  Federal  judiciary  cannot  aiuume  the  iogiela- 
tlve  power  of  tbe  State  and  proceed  to  levy  tho  tax. 
If  tho  8uil«  boa  provided  incompetent  otHcors  ot  col- 
lection, the  Fi'deral  Judiciary  caunot  remove  theui  and 
pat  others  moro  competent  in  their  place.  If  tha 
State  appoints  no  ofBcera  ot  oolleotiou,  tho  Federal 
Jndiclaiy  cannot  asauine  to  itself  that  duty.  It  cannot 
take  upon  Itself  to  supply  the  defects  and  omissions  of 
Stale  legislation.  It  would  ill  perform  tbe  duties 
anigned  to  it  by  assuming  power  rropi'riy  belonging 
In  the  legislative  department  of  tlie  State.  Strong, 
SwByne  and  Flarlan,  J. J.,  dissented  from  tho  fourth, 
■Ixtb,  seventh  and  eighth  propositions  abovo  set  torth. 


CARBIEB —  UABIUTT  O 


number  ot  bogs  of  cutch  wi'ro  received  on  board  a 
vewel  at  C«lculta,  during  the  months  of  January  and 
February,  tor  shipment  to  Doslon,  and  bills  ot  lading 
ver«  delivered  tor  tha  same,  oontalnlng  tho  usual  ex- 
ception ot  the  perils  ot  the  sea,  and  tbe  memorandum. 
The  Dutch,  when 
e  somewhat  fluftencd  by  a  voyage. 


t«M^iTed.  bad  becom 
froot  Singapore,  ot 
bagged  at  ralcutto. 


,500  aiilea,  s 


H  therefor 


stowed  ill 
u  ot  tbe  ship's  bold,  but  pllud  in 
tiers  somewhat  higher  than  usual.  The  ship  sailed 
from  Calcutta  iu  Marob,  and  reached  Boston  in  July. 
Fvery  precaution  woa  token  during  the  voyaijo  to  di- 
minish tbe  brat  ot  tbe  bold  by  ventilation,  and  upon 
teaching  Boston,  the  bags  were  hoisted  out  of  the  bold 
and  delivered  on  tbe  wharf.  In  tbe  usual  manner  by 
means  of  nlinga.  lltld.  under  tbe  ciroumstauccs  of 
tha  es£e,  that  a  shrinkage  of  about  n  per  cent  ot  tbe 
weight  of  tbe  oulcli  woa  owing  to  the  inherent  nature 
Slid  quality  of  tbe  article  itself,  and  uot  to  any  negli- 
gence of  the  owners  ot  the  ship.  Tho  aulboritiBa  arc 
■lumerous  and  oonclusivo  that  tbe  ship  owner  la  not 
TCfpuuiiblo  for  loss  to  goods  arising  under  such  clr- 
cumstances,  whether  in  his  relation  as  common  carrier 
or  apon  bills  ot  lading  iu  tbe  form  given  in  Ibis  case. 

'AppearltiB  In  3d  Federal  Reporter. 


Nelsiin  V.  WoiHlruft,  1  Black,  ITiB;  lirig  Colaaberjt,  id. 
ITtI;  Clark  v.  Bnniffrll,  IL'  IIow.  Ifra:  Lamb  v.  Park- 
man,  1  8prague.343;  Tbe  Invincible.  1  Low.  225;  Llbby 
V.  Gage,  14  Allen,  SGI.  United  States  District  Court, 
Massachusetts,  July,  1R80.  Janiiey  v.  Titdor  Cotapmy. 
Opinion  by  Nelsou,  D.  J. 

- — -  UABTLlTv  BEVOND  ROUTB.  —  111  the  absence  ot 
a  special  contract  tbe  liability  ot  a  oomnion  carrier 
does  uot  oxtend  beyond  tbe  termluusof  bis  own  route. 
Such  cuntmct  la  nob  established,  however,  by  proof 
that  tbe  carrier  accepted  tbe  goods  with  knowled);e  of 
tboir  destination,  aud  named  the  through  rate  tor  the 
eamo.  Railroad  Co.  v.  Manufacturing  Co.,  1&  Wall. 
318;  Railroad  Co.  v.  Pratt.  23  Id.  1-J3;  Darling  v.  Bail- 
road  Co.,  11  Allen.  aC;  Nutting  v.  Railroad  Co.,  1 
Gray,  BOi;  Burroughs  v.  Railroad  Co.,  100  Maaa.  38; 
Railroad  Co.  v.  Berry,  OR  Penn.  St.  ZTi;  Root  v.  Rail- 
road Co.,  40  N.  y.631:  Babonckv.  Railroad  Co..  49  Id. 
491;  Conversv.  Trans.  Co.,  33  Couu.  ItW;  Perklas  v. 
R4iilroad  Co.,  47  Ma.  673;  Bunk  v.  Trans.  Co.,  33  Vt. 
■M);  Bimtuull  v.  Railroad  Co.,  32  Id.  In3;  Express  Co. 
V.  Rush,  34  Ind.  403;  MoMillan  v.  Railroad  Co.,  10 
Mich,  nil;  Hoaglaud  v.  Railroad  Co..  89  Mo.  4fit; 
Coatesv.  ExpresHCo.,4&ld.  338.  United  States  Cir- 
cuit Court,  E.  D.  Missouri,  Oct.  I,  IRSO.  SUwitrl  v. 
Terre  lliiutc  &  Indfcinupolfs  Ilaih-aad  Co.  Uplulou  by 
MoCrary.  C  J. 

COHPOBATIOS— aPBSCHIPTION   TO  BTOCn— PAYMBHT, 

—  A  corpora  I  ion  whose  charter  and  ijy-laws  require 
each  subscriber  to  Its  cspUal  slock  to  pay  a  given  per- 
centage of  his  subscription  In  cash  at  tbo  time  of  aub- 
Boribliig.  cannot  enforce  payment  ot  a  subscription 
where  the  required  cash  payment  has  not  been  made- 
Cases  referred  to,  Pearce'v.  M.  St  1.  K.  Co.,  21  Row. 
«1;  Black  R.4U.  R.  Co.  v.  Clark,  25  N.  Y.  308; 
Crocker  v.  Crane,  21  Wend.  2U  ;  Beach  v.  Smith,  30  N. 
Y.  110;  Hibemln  Turnpike  Co.  t.  Henderson,  B  S.  & 
R.  217;  Jenkins  V.  Cnlon  Turnpike  Co.,  1  Cal.  Cai.  80; 
Highland  Turnpike  Co.  v.  MoKeaii,  11  Johns.  OB; 
Stumls  T.  Stetson,  1  BiSB.  240;  Fusdick  v.  Sturgis,  id. 
2S&.  United  States  District  Court,  Arkansas,  July, 
1S80.  Slate  /ttmtranrs  Co.  v.  Redmond.  Opinion  by 
Caldwell,  D.  J. 

MARITIKB   law  — LIABILITV  AND  ItlTTV  OrPIl.OT  — 

AUHUtALTV  jtiRisDicTioN.  —  ll)  A  pilot  la  responsible 
to  the  owner  ot  a  vessel  tor  nogllgenoe  or  default  in 
tbe  performance  ot  his  duty.  When  a  pilot  takea 
charge  ot  a  vessel  at  sea,  to  bring  her  into  port,  bla 
duty  ia  to  stay  by  ber,  unless  dit<cbai^ed,  till  she 
reaches  her  destiuatiou  or  some  place  of  safely.  A 
discharge,  however,  will  not  avail  bim,  nheu  tho  same 
has  boon  procured  by  an  uiitrne  statement,  though 
with  no  wrongful  Intent,  in  respect  to  a  matter  touch- 
ing tbe  safety  ot  tbe  ship,  on  whiob  the  master  bad  a 
right  to  rely,  (3)  When  damage  reaulta  from  such 
omission  of  duty,  the  pilot  is  guilty  of  a  marine  tort, 
and  Is  subject  for  the  same  to  the  jurisdiction  ot  a 
court  of  admiralty-  Caaos  referred  to,  etc.  i  1  Parsons 
oaSb.&Adm.  118,110:  3  Kent's  Com.  170;  The  China, 
7  Wall-  53;  Tha  Alexandria,  L.  R.,  3  Ad.  &  Ec.  574; 
The  Crania,  10  W.  R.  07;  Hobart  v.  Drogan,  10  Pet. 
108.  United  Statea  District  Court,  8-  D,  New  York, 
July,  1680,  Sfderaeadi  v.  iiapea.  Opinion  by  Choate, 
D.  J- 

QUinED  TITLE-  —  The  suic  oF  a  patent  right  creates  an 
Implied  watTBUty  as  to  title.  Such  warranty  grows 
out  ot  tbe  sale,  and  not  out  ot  the  form  ot  the  coti- 
Toyanco.  In  such  case  the  warranty  draws  to  It  any 
after-acquired  right  or  title  of  the  warrantor.  2B1, 
Com,  451:  Long  on  Sales,  203;  Defreeze  v.  Trumper,  1 
Johns.  274;  Coolidgo  v.  Brigbara,  I  Meto.  .547;  Hoop- 
moncu  v.  Veniny,  0  Johns,  6;  Hannum  v.  Rlohardson, 
48Vt.li08;  Medina  v.  Stoughton,  1  Salk.  SOI;  Pasley  v. 
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Freeman,  3  T.  R.  51 ;  Carameyer  y.  Nowtim.  M  U.  8. 
Bi5;  Pieroe  v,  Wuodward,  8  Plok,  aOO;  Chnmbera  v. 
Crllolili'y,  33  Ueav.  374  United  States  (.-irouit  Court, 
8.  D.  New  York,  July.  18S0.  Fatilka  v.  A'omp.  Opiii- 
ioii  by  Wheeler,  D.  J. 

Pbacticb — stiRvtcE  OF  pnocEss  BY  rRAPD.— Wharo 
n  derendaut,  realiling  in  aiiotber  district,  Is  enticed 
ILiid  luduced  to  cniua  Into  tht)  district  where  the  plaint- 
iff resides  by  tba  talBO  repredeu  tat  Ions  or  deceptive 
cujitrivauceB  of  the  plaiiitlfl',  or  o(  any  one  Botliig  In 
his  behair,  tor  tbe  purpose  of  ierviiiK  toEal  prooess 
upon  him,  and  tbe  same  la  sHrved  through  auoh  Ini- 
propor  means,  bucU  sorvloe  la  illegnl,  and  ought  to  ba 
eet  lulda,  and  the  process  dismissed.  Unlou  Sugar 
Refinery  v.  Matbiesson,  3  Cliff.  304-303;  HoFeiior  v. 
Hoist.  30  Leg.  Int.  Id.  United  States  Circuit  Court, 
Kew  Jeraej,  October  18, 1980.  Steloer  T.  Bonn.  Opin- 
lou  by  Nixon,  D.  J. 

RrMOVA.!.    of  cause — BTATUTE  OP   187S — PBOBATB 

PRUCEEDINO. —  By  the  Ian  of  Wlaounaln,  at  the  time 
this  action  was  beguu,  Jurisdiction  to  establish  lost 
wills  was  vested  lu  the  Clronlt  Courts  of  the  State  and 
not  In  tbe  probate  courts.  In  an  HOtlou  brought  lu  tho 
State  court  by  an  allied  leKatee  uuder  a  lost  will, 
ngaiust  the  sole  heir  at  law,  tu  establish  tba  will,  and 
removed  to  tbe  Federal  court  under  the  removal  act 
of  IS7S,  the  parties  being  citizens  or  different  Slates, 
htltl.  that  although  tbe  Ped»ral  oourt  might  not  have 
JurlfHllctiun  o(  such  an  action.  If  originally  brought  Iti 
that  court,  the  case  was  removable  uuder  the  act,  and 
tbat  after  It  was  transferred  to  the  Federal  court,  that 
court  had  jurladicllon  of  the  same.  Cases  retorred  to; 
Armstrong  v.  Lcur.  1^  Wheat.  IBO;  Torver  v.  Tarver, 
0  Pet.  nii  Uaiiies  v.  Chew,  i  How.  C19;  Fouvergne  v. 
Novf  Urieaua,  IS  Id.  iTO;  Oainea  v.  New  Orleans,  6 
Wall.  *H:L  703;  Broderiok'a  Will, :!!  id.  503;  Gaines  v. 
Fuentes,  BJ  U.  S.  10.  United  States  Circuit  Court,  E. 
D.  Wlsaunsln,  October  16, 1880.  Southieorth  v.  Adaitxt. 
Opinion  by  Dyer,  D.  J. 


COBPOHATION  —  WI 

TO  STOCK. — Defendant,  lu  18T1.  waa  rcqueatod  by  B. 
Ihe  ugetit  of  an  Insnmuce  company,  to  subscrlbofor  Its 
etook.  In  oousequonce  of  the  Induoameuts  offered,  he 
Bubsorlbod  the  paper  and  delivered  It  to  the  agent. 
"The  (irent  Western  Insurance  Company.  [t^UO.I 
<'Apital  stock  »eOO,000,  with  liberty  to  Increase  to 
96,000,000.  Stock  non-assessable.  Organized  July  ait b, 
1B57,  under  act  o(  Legislature  approved  Jlarch  4th, 
J85T.  Know  all  uieu  by  these  presents,  that  tor  and  iu 
consldoratlou  of  ten  shares  ot  the  capital  stock  of  tba 
Great  Western  lusurauoe  Company  ot  Chicago,  111., 
received  by  me,  1  am  held  and  firmly  bound,  and  agree 
tu  pay  tbe  Great  Wastaru  lusurance  Company  ot 
Chicago  the  sum  ot  two  huodrod  dollars  lu  iustall- 
■neuts,  as  foUows.  twenty-five  per  cent  thereof  npon 
receipt  ot  stonk  certificate,  twonty-fivo  per  cent  lu 
three  months  from  date  hereof,  twontj-Qre  per  cent 
six  months  from  date  hereof,  twenty-five  per  cent  nine 
months  from  date,  with  Interest  10  per  cent  after  due." 
At  tbe  time  be  paid  tho  agent  (25,  No  cerliQoata  of 
etook  wag  ever  given  to  bim  and  be  demanded  Uoiie, 
snd  paid  no  assoi>emonts.  The  company  became  bank- 
rupt. In  au  action  by  tha  assignee  In  bankruptcy 
against  detondaut  us  a  slockbolder,  helil  tbal  be  was 
such  and  liable  for  tho  amount  ot  stock  set  forth  In 
the  paper  slpied  by  him.  Upton  v.  Trlbllcook,  Bl  U. 
8.46:  Webster  v.  Upton,  id.  B5.  Judgment  of  U.  S. 
Clro.  Ct.  Iowa,  alBmiod.  Hawley,  ptaMiff  in  error, 
V.  Upton.  Opinion  by  Walta,  C.  J. 
1  Decided  Dec.  l%l£8a  J 


MaHDAMU!! — DlBTRICr  COLUMlllA  SUPBEME  COURT 


The  Supremo  Vmirt  of  the  District  of  Columbia  it 
authorized  to  Issuotbe  writ  of  uiandamua  asanorigliiKl 
process  in  oases  where,  by  tbe  principles  of  the  com- 
mon law,  the  parly  Is  entitled  to  it.  (2)  Wbeiiapatent 
to  a  oitlxeQ  for  a  part  of  tbo  public  lauds  has  been  reg- 
ularly signed  by  tbe  president,  and  lonled  with  tha 
seal  ot  the  government,  oouutersigned  by  the  recorder 
and  duly  recorded,  the  right  to  its  possession  by  the 
grantee  is  perfect,  and  a  writ  ol  mandamus  will  lie  to 
the  officer  in  whose  possesaion  It  Is,  to  compel  Us  de- 
livery. In  tho  progress  of  the  proc<«dlngB  to  acquire, 
under  tho  laws  of  tbe  United  States,  a  title  to  the 
public  lauds,  tboro  must,  lu  all  oases  where  the  ciaim- 
ant  is  Bucoessful,  come  a  period  when  tba  power  ot  the 
ezooutlvo  officers,  who  constitute  the  land  depart- 
ment,  over  those  proceedings  ceases.  That  period  Is 
precisely  when  tbe  Inst  official  oot  has  been  [lerformed 
which  is  necessary  to  transfer  the  title  from  the  gor- 
enimont  to  the  cltlmn.  Title  by  patent  from  the 
United  States  is  title  by  record,  and  delivery  of  the 
instmmelit  to  the  grautee  Is  nut  essential  to  pass  the 
title,  OB  lu  conveyances  by  private  persons.  Therefore, 
when  the  ofllcera,  whose  action  is  rendered  by  the  lawfl 
neoessary  to  vest  tbe  titio  iu  theclalmaut,  have  decided 
lu  bis  favor,  and  tbe  patent  has  been  doly  slgnedi 
sealed,  oouutersigned  and  recorded,  the  title  of  the 
land  has  passed  to  the  grautee,  and  tbere  remain* 
nothing  more  to  be  done  by  the  land  office  but  the 
ministerial  duty  ot  delivering  the  instrument,  which 
can  lie  enforced  by  mandamus.  An  acceptance  ot  the 
grant  will,  in  such  ease,  ba  presunied  from  tba  effort! 
ot  tha  grantee  to  secure  the  favorabla  action  ot.  the 
department,  acd  especially  tram  the  demand  for  pos- 
session ot  tbe  pateut.  Right  of  writ  ot  mandamus  to 
tho  t^cretary  of  the  Interior  sustained.  Cases  referred 
to  Molntiro  v.  Wood,  7  Crauoh,  606;  MoClung  v.  Slll- 
nian,  0  Wheat.  50D;  Kendall  v.  United  States,  12  Pet. 
018;  Kendall  v.  Stokes,  4  Miss.  D8;  Decatur  v.  Pauld- 
ing, 11  Pet.  4OT;  Comr.  v.  Whlteley,  i  WaU.  GU; 
United  States  v.  Stone,  2  Id.  KJB;  Johnson  v.  Towsley, 
13  Wall.  Tl;  Morbury  v.  Madison,  1  Craocb.  131 ;  2  Bl. 
Cum.,  346;  Shepherd's  Touchstone,  &4:  C-oke's  Little- 
ton, 2006;  8  Washb.  on  Real  Prop.  308;  Church  v. 
QUman,  15  Wend.  tm-.  Butter  v.  Baker,  3  Coke,  266; 
Warren  v.  I>evitt,  11  Fost.  (N.  II.)  340;  Hatch  v. 
Hatch,  0  Mass.  307;  Green  v.  Liter,  8  Crajioh,  220; 
Ex  parte  Euhluian,  3  Rich.  Eq.  257;  Downer  v. 
Palmer,  31  Cal.alS:  Leroy  v.  Jamison,  B  Sawyer,  300; 
Cose  of  Mutolie,  3  Upln.  Atty.-Oeii.S54.  Judgment 
ol  Sup.  Ct.  ot  District  of  C-olumbia,  reversed.  Uiiiltd 
States  ej!  rtl.  itcDridi:,  plaintiff  <>i  error,  v.  Scliurz. 
Opinion  by  MlUor.  J. ;  Walte,  C.  J.,  and  Swayue,  J., 
dissented. 
IDecided  Dec.  13, 1S80.] 


ILLINOIS   SUPnE3rE  COURT  ABSTRACT. 
NOVEMBER,  ISSO. 

Equitable  Acrir 


E —  PUBUC  poucv. — An  agreement 
to  admit  a  person  Into  a  medical  Institute  and  aaalit  In 
the  graduation  and  granting  to  him  a  diploma,  In  oou- 
sldcration  of  such  person  abandouijig  a  fiotitiooa  name 
nearly  tbe  same  as  that  of  the  other  party,  a  member 
of  tbe  faculty,  isot  such  doubtful  propriety  that  equity 
will  not  lend  Its  aid  to  ouforco  It.  Tbo  granting  of 
diplomas  to  students  in  colleges  ought  not  to  ba  made 
the  Hubject  of  private  contracts  with  individual  mem- 
bers of  the  faculty  (or  personal  advantage  to  Ihem- 
■elves.  A  bill  by  Henry  Olln,  who  was  a  physician 
treallnK  dlseasoa  of  tho  eye  Mid  ear  lu  the  city  of 
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Chicago,  oharged  that  the  defendant,  Bates,  had 
assumed  the  fictitious  name  of  Andrew  G.,  or  A.  G. 
Olin,  and  was  engaged  in  practicing  his  profession  in 
the  same  city,  whose  business  was  treating  venereal 
diseases,  that  in  such  name  ho  advertised  extensively 
both  in  the  newspapers  and  by  publications  and  pamph- 
lets largely  circulated  by  which  means  the  complain- 
ant** reputation  was  injured,  many  taking  him  for  the 
defendant.  It  appeared  that  defendant  had  been 
practicing  in  the  city  under  the  same  name  before  the 
complainant  came  there ;  the  bill  sought  to  enjoin  the 
defendant  from  the  use  of  the  name  Olin.  On  the 
hearing  the  bill  was  dismissed.  Held,  that  the  bill 
was  properly  dismissed  for  want  of  equity.  Olin  v. 
BaUs.    Opinion  by  Scott,  J. 

NSOUGENCS— CONTRIBUTORY,  OF  PARENTS  OF  MINOR 
CHU*©  —  MUNICTPAI*      CORPORATION  —  DUTY      AS      TO 

GUARDS  TO  8WINO-BRIDOES.-— (1)  When  a  child  only 
four  years  old  left  his  parents'  homo  without  their 
knowledge  or  consent,  his  father  being  absent  engaged 
in  his  usual  labor,  and  his  mother  being  sick  and  con- 
fined to  her  room,  and  while  thus  away  from  home 
playing  with  other  boys  he  was  personally  injured,  and 
the  proof  showed  that  the  mother  as  soon  as  she  dis- 
covered the  child's  absence  had  search  made  for  him, 
and  that  the  family  were  dependent  upon  the  father's 
daily  labor  for  support,  it  was  held  that  a  finding  of  no 
negligence  on  the  part  of  the  parents  of  the  child  was 
proper  and  correct.  (2)  It  Is  the  duty  of  a  municipal 
eorporation  to  keep  and  maintain  bridges  within  the 
corporate  limits  in  a  reasonably  safe  condition,  but  it 
la  not  required  by  law  to  so  construct  its  streets  and 
bridges  that  accidents  are  impossible  to  persons  using 
them.  Persons  using  them  must  exercise  reasonable 
care  for  their  personal  safety.  When  a  swing  bridge  in 
a  city  Is  reasonably  safe  for  persons  using  ordinary 
care,  and  a  child  without  the  fault  of  its  parents  with 
other  children  playing  upon  and  about  such  bridge  is 
injured,  while  the  bridge  is  being  handled  with  tho 
requisite  and  usual  care  and  skill,  no  recovery  can  be 
had  and  the  injury  must  be  attributed  to  accident. 
The  law  does  not  make  it  the  duty  of  corporate  author- 
ities to  so  construct  such  bridges  as  to  make  them  safe 
for  children  to  play  around  or  upon .  Hence  they  are 
not  bound  to  place  guards  or  mechanical  contrivances 
to  keep  children  off  the  same.  Oavin  v.  City  of 
Chicago.    Opinion  by  Scott,  J. 


VERMOin'   SUPREME    COURT   ABSTRACT,* 

Constitutional  i*aw —State  insolvent  law  en- 
actk1>  while  bankrupt  law  in  force  —  effect  of 
REPKAL  OF  BANKRUPT  LAW.— The  State  Legislature, 
while  the  National  bankrupt  act  was  in  force,  passed 
an  act  providing  for  the  equal  distribution  of  tho 
estates  of  Insolvent  debtors.  HeZd,  that  tho  State  act, 
although  in  a  degree  dormant  during  the  existence  of 
the  National  act,  took  such  vitality  as  was  not  incon- 
sistent with  that  act,  and  was  not  void.  After  the 
repeal  of  the  National  act,  creditors  of  an  insolvent 
debtor  brought  actions  against  him  to  recover  debts 
incurred  while  that  act  was  in  force  and  before  the 
State  act  was  passed,  and  procured  his  property  to  be 
attached  therein.  Within  sixty  days  after  such  attach- 
ments were  made,  the  debtor  was  adjudged  insolvent, 
and  afterward  an  assignee  was  appointed,  and  the 
debtor**  property  was  conveyed  to  the  assignee,  who 
demanded  it  of  the  attaching  officer.  HeZd,  that  as  the 
right  to  attach  was  not  a  part  of  the  contract,  but  b 
right  to  a  remedy  for  the  breach  of  it,  the  Legislature 
mlfl^t  iHTorlde  that  In  case  a  debtor  had  not  sufficient 
pwiperty  to  pay  all  his  debts  it  should  be  equitably  dis- 


tributed among  all  his  creditors,  without  violating  that 
provision  of  the  Constitution  that  forbids  the  passing 
of  a  law  '*  impairing  the  obligation  of  contracts;  "  and 
that  therefore  the  assignee  was  entitled  to  possession 
of  tho  property.  Held^  also,  that  at  the  time  the  State 
act  was  passed  the  creditors  had  no  absolute  priority 
that  they  could  assert  by  attachment ;  tor  that  under 
the  National  bankrupt  act,  which  was  in  force  when 
tho  debts  were  incurred,  they  would  have  been  bound, 
in  case  of  bankruptcy  of  the  debtors,  to  release  their 
attachments  and  surrender  the  property  for  distribu- 
tion. Ogden  V.  Saunders,  12  Wheat.  213;  Abbott  v. 
Kimball,  19  Vt.  551 ;  Harrison  v.  Sterry,  5  Cranoh,  290: 
Stocking  V.  Hunt,  3  Denio,  274;  Morse  v.  Goold,  11 N. 
Y.  281;  Edwards  v.  Kearzey,  6  Otto,  595,  610;  Bigelow 
V.  Pritchard,  21  Pick.  1G9;  Stone  v.  Tibbetts,  26  Me. 
112;  Kilborn  v.  Lyman,  6  Mete.  299;  Ward  v.  Proctor, 
7  id.  818.    BcUdicin  v.  Bususell,  Opinion  by  Redfield,  J. 

Payment— CREDITOR  assuming  to  deal  with 
MONEY  OF  DEBTOR. — Defendant,  having  bought  cattle 
of  plaintiff,  offered  him  in  payment  a  check  greater 
than  the  price  thereof,  but  plaintiff  being  unable  to 
give  defendant  money  for  tho  difference,  it  was  ag^^^ed 
that  defendant  should  take  the  check  to  A.,  to  be  sent 
to  a  bank  to  be  cashed,  and  defendant  took  it  to  A.  ac- 
cordingly, and  directed  A.  to  pay  plaintiff  the  price  of 
the  cattle,  which  A.  agreed  to  do.  Defendant  after- 
ward told  plaintiff  what  he  had  done,  and  plaintiff  said 
it  was  *'all  right/''  A.,  in  sending  the  check  to  the 
bank,  directed  that  it  should  be  placed  to  his  credit. 
Afterward  plaintiff  called  on  A.  for  the  money,  but 
not  needing  it,  agreed  with  A.  that  A.  should  keep  it 
thirty  days.  Held,  that  as  plaintiff  assumed  to  deal 
with  the  money,  he  had  in  legal  effect  received  pay- 
ment of  defendant,  and  that  it  made  no  difference  that 
the  check  was  put  to  A.'s  credit.  Ooochie  v.  Brock, 
Opinion  by  Veazey,  J. 


•  9o  appear  In  M  Yermont  Beports. 


MASSACHUSETTS    SUPREME   JUDICIAL. 
COURT  ABSTRACT, 

SEPTEMBER,  1880. 

Gift  — ^donatio  causa  mortis  —  gift  of  ba\k 
DEPOSIT  BY  DELIVERY  OF  BOOK  —  (1)  A  depositor  In 
a  bank,  intending  to  give  M.  the  deposit  as  a  donatio 
cau»a  mortis,  delivered  to  M.  his  bank-book  during  his 
last  illness.  Held,  sufficient  to  constitute  a  donatio 
cau8a  mortis.  The  court  say :  It  has  been  repeatedly 
held  that  a  deposit  in  a  savings  bank  may  be  the  sub- 
ject of  a  valid  donatio  causa  mortis,  as  well  as  of  a  gift 
inter  vivos ;  and  that  such  a  gift  may  be  proved  by  the 
delivery  of  the  bank-book  to  the  donee,  or  to  a  third 
person  for  the  donee,  accompanied  by  an  assignment, 
Kingman  v.  Perkins,  105  Mass.  Ill;  Foss  v.  Lowell 
Fivo  Cents  Savings  Bank,  111  Id.  285;  Kimball  v. 
Leland,  110  Id.  325;  Sheady  v.  Roach,  124  id.  472;  Davis 
V.  Ney,  126  Id.  590.  We  have  not  had  tho  question  pre- 
sented to  us  until  now,  whether  the  delivery  of  tho 
book  without  a  written  assignment  or  order  is  suffi- 
cient to  constitute  a  valid  gift  causa  mortis  or  inter 
vivos.  The  question  has,  however,  been  decided  in 
other  jurisdictions  In  the  affirmative.  Hill  v.  Steven- 
son, 63  Me.  364;  Tllllnghast  v.  Wheaton,  8  R.  I.  536; 
Camp's  Appeal,  36  Conn.  88;  Penfleld  v.  Thayer,  2  E. 
D.  Smith,  305.  (2)  The  estate  of  tho  depositor  was 
largely  indebted  to  M.,  but  to  no  one  else,  and  it  was 
claimed  that  the  gift  made  the  estate  insolvent,  and 
was  therefore  void  as  in  fraud  of  creditors.  Held,  that 
it  is  true  that  a  gift  causa  mortis  cannot  avail  against 
creditors.  M.,  as  donee  causa  mortis,  therefore,  topk 
his  title  to  the  bank  deposit  subject  to  the  right  of  the 
administrator  to  reclaim  it  if  required  for  the  payment 
of  debts.  Mitchell  v.  Pease,  7  Cush.  350;  Chase  v. 
Redding,  13  Gray  418.    But  M.  is  the  only  person  in 
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this  DoBo  ngaitist  whiiiu,  aa  creditor,  thu  g'itt  would  bo 
void,  and  It  caiiiiuc  bosaid  to  be  a  fraud  lUinRainat  tiim. 
Pierce  v.  Doston  Five  Ceni  SavCnos  Bank.  Opinlou  by 
Gndioott,  J. 

KaQOTIAUI.E 


II  an  Hctiou  against  a  railroad 
oompauy  to  recovur  tbo  umouiit  ut  iiilureit  ooupuus 
wbich  bod  become  due  upoa  a  boud  isgued  by  deFeiid- 
uiit  Btid  atuluii  from  |ilaiutiff,  Ita  owuiir,  It  appeared 
that  immediuteiy  aCter  the  Iurb,  plitiutiff  uotlfled  de- 
feuilout  theruiif,  aud  eubacquoiitly,  on  April  1.  1870, 
modu  u  tunnnl  domatid  upuu  defeudaiit  Cur  the  amount 
I'l  tbe  CDUpi.ua  that  were  due.  A  tow  duyaarcer  du- 
fetidaiit'a  a^ent,  irhiali  had  uoLicu  ol  the  theft  of  the 
boude,  received  from  a  bauk  Bover&l  of  the  ooupoas 
And  paid  the  Bame,  without  makiiig  tuquity.  Held, 
(1)  that  a  duclaratlflu  upon  the  ouupoiia  ua  promisaory 
iiotea  payable  to  bearer  wng  pro|Jer.  Spooiier  v. 
Holtima,  103  Mass.  503.  It  la  vroU  Bettlod  iu  tbia 
Com  moil  wealth  that  when  auoh  a  negotiable  promia- 
lorj  uotc  Ib  Htoleu  from  the  holder  before  It  la  due,  the 
nmount  of  It  may  he  recovered  from  tho  maker  in  an 
ootlou  at  law,  ou  llliug  a  aulHcieiit  bond  for  his  indem- 
uifioalion.  Falea  v.  BuHaelt,  16  Pick.  315.  (3)  When  a 
negotiable  promiBaory  note  payable  to  bearer  has  huon 
lost  or  atolen  without  the  fault  or  uoglect  of  the 
OHiier.  and  Is  preaeuted  for  payment  whan  loug  over- 
due, the  party  liable  to  pay  It  ia  bound  by  previoua 
notice  of  the  Iobb  to  Inquire  Into  the  title  ol  the  de 
Jaeio  bolder  before  payment.  See  Miller  r.  Race,  1 
Surr.  mi;  Wheeler  v.  Guild,  20  Pick.  54B.  There  i»  In 
thla  lost  caie  the  atroiigest  implication  of  the  rule  that 
if  the  party  payiug  boa  iiotiee  of  any  defeot  of  title  or 
Buthurity  to  receive,  the  payment  wilt  not  bo  good;  a 
rule  which  la  tu  accordance  wllh  the  decisions  of  thia 
court.  And  notice  preTioualj  glreu  of  the  lo^B  of  a 
iiBgotlnble  liiBtrumeut  dlBtin^ulahable  bj  iiuinbor  or 
other  onr  mark  ia  aufflcleut  to  lix  upon  the  party  liable 
to  pay  a  duty  of  Inquiry,  and  of  refuBal  to  pay  to  a 
liuldcrwho  couuot  subBtautiate  hia  tlllo.  Tberu  woa 
uuother  oiroiimatance  In  tbla  caee  wbicb  tended  to  Bx 
more  clearly  upou  the  detoodant  the  duty  of  iuquiry, 
and  that  1b  that  the  coupon  wna  long  overdoe.  After 
maturity,  n  ooupon,  like  any  other  negotiable  aeourlty, 
loaea  the  protection  of  the  law  merchant,  and  becomea 
n  mere  ahoaein  aatiou.  (3)  The  defendant  uotiUed  the 
plaintiff,  before  thla  bu)1  was  brought,  at  the  name  of 
the  perBoa  to  wbom  and  the  date  at  which  the  coupon 
■waBpaid.  Ufhl  that  thla  did  not  atfeaC  the  plaintiff's 
right  to  recover  in  this  aciiou.  The  only  payment 
which  can  bo  a  discharge  to  the  party  payinK  1«  a  pay- 
ment to  a  liana  ^^ic  huldi:r,  whoaa  title  wiia  arqulrrd 
before  maturity  for  value  and  without  notice.  The 
payment  of  a  loat  negotiable  inBtmment  after  notice, 
uverdue  and  without  inquiry,  ia  a  payment  wholly  at 
Ihe  poyer'B  own  risk.  Hinhtey  v.  Union  Pacific  Ualt- 
road  Co.  Opitilon  by  i-ord,  J. 
Neoliognc 


1.  — A  meeting  of 

B  conference  wa*.  with  the  oonaent  of  the  paator  aud 
offlccra  of  the  deti'iidaiit  Boclety,  a  oongregatlonal 
church,  held  in  defondunt'a  edifice,  and  all  members  of 
certain  congregaliuiiB  of  the  Bomo  rellgloua  body  were 
Invited  to  attend  in  the  usual  manner.  Plaintiff,  who 
waa  a  memthjr  of  one  of  the  oongregatioofl  mentioned. 
alti-uUed  the  uii^iitlng,  and  woa  injured  by  (without  hia 
own  fault)  falling  over  a  diiugemua  wall  which  defend- 
ant hud  constructed  upon  ita  premisea.  Utld  that 
there  woa  enough  to  justify  a  Jul? In  flnding  that  pl^n- 
tiff  alti-nded  the  meeting  by  detendaut's  Invitation, 
and  that  In  auob  case  defendant  was  bound  to  keep  its 
pretnlBna  safe  for  plaintiff.  To  maintain  an  action  for 
Injury  iindi-r  aucb  ciroumfltftnoea.  It  must  be  shown 


that  the  defendant  wna  chargeable  wilh  some  neglect 
of  duty  which  it  owed  to  the  plaintiff,  by  reason  of 
which  she  suffered  tbo  injury  complained  of.  The 
owner  or  occupier  o(  real  eatato  is  under  no  obligation 
to  keep  the  premisea  safe  for  those  who  enter  wlthoDt 
iuducemnut  or  invitation  eiproas  or  implied}  and  the 
plaintiff  muat  show  that,  at  the  time  of  tbe  Injury,  she 
was  passing  over  tbo  way  In  question  by  the  InvltatloD 
of  the  defendant,  and  not  by  mere  license  or  permia- 
sion.  The  fact  that  the  plaintiffwaa  Induced  by  tho 
defendant  to  enter  upou  a  dangarons  place  without 
warning  Is  the  negligence  whioh  eulitles  tho  plaintiff 
to  recover.  Sweeny  v.  Old  Ckilony  Railroad  Co.,  10 
Allen,  308;  Curloton  v.  Frouconla  Irou  ft  Steel  Co.,  99 
Maaa.  21<1;  Larue  v.  Farren  Hotel  Co..  110  id.  ST.  The 
aulhorlty  given  by  tho  defendant  to  the  oonfereuoe  to 
hold  its  meeting  in  this  place  Implied  an  authority  to 
secure  an  attendance  by  invitations  given  in  tbe  known 
and  usual  manner.  Tbo  appticatiuu  of  tbo  rule*  on 
whioh  tho  defendant's  ilability  depends  la  not  alliactad 
by  tho  consideration  that  thia  la  a  religious  society,  aud 
(hat  the  plaintiff  came  solely  tor  her  own  heneQt  or 
gratificatioii.  It  mokes  uo^ifferenoe  that  no  pconniory 
profit  or  other  benefit  woa  recinved  or  expected  by  the 
society.  The  fact  that  theplalatiffcamoby  iuvitatluu 
is  enough  to  Impose  ou  the  defendant  the  duty  which 
lies  at  tbe  foundation  of  thia  liability;  and  that,  too, 
although  tbo  defendant,  in  giving  tbe  Invitation,  was 
actuated  only  by  motives  of  friendship  and  Christian 
ohority.  Davin  v.  CtiitnU  Coiigregatiotial  Church  of 
Jamaica  Plain.    Opinion  by  Colt,  J. 

Will— JttACOB  or  oity  appoihteutrcbtbb.— Tes- 
tator by  hia  will  gave  a  certain  eatato  In  trust  for  the 
eatablishment  of  a  free  school  In  Now  Bodford,  and 
appointed  several  peraons  named  aud  the  "mayor  ul 
the  city,"  a  boaril  of  truateea  to  carry  into  effect  the 
provlslona  of  the  will  aa  to  auob  truat.  By  a  eodloii, 
testator  provided  that  tbo  fund  was  to  be  paid  over  tu 
tbo  oity  fur  educational  purposes,  if  twu-thlrda  ut  tbo 
truateea  should  be  of  opinion  that  they  could  not  ad- 
minister it  oa  the  testator  intended.  HcUl,  that  the 
mayor  of  tbe  oity,  at  tbe  time  at  teslator'a  death  was 
entitled  to  be  appointed  trustee.  There  waa  nutblng 
in  the  will  to  Indicate  that  the  teatatur  Intended  that 
tbe  city  of  New  Bedford  should  take  any  intereat  iu 
the  fund  given  to  tbe  trusteoa  for  tbe  establiabmeut  of 
asabuol;  or  that  the  oity,  In  its  corporate  oapaoity, 
should  have  any  control  or  direction  In  Its  manage- 
ment. The  provision  in  tbe  codicil  did  not  In  any  way 
obange  the  character  of  tho  trust,  or  the  duties  of  the 
trustees  while  they  hold  it.  Nor  was  there  any  thing  to 
ludlcate  that  Iha"  mayor  of  the  city"  was  tu  execute 
tbe  truat  conferred  upon  him  in  bis  olGciai  capacity; 
or  that  the  testator  Intended  ho  sbauld  bear  a  different 
relation  to  the  board  of  trnatees  from  that  of  his  oo- 
trustees,  ,ar  that  his  rights,  duties,  or  tenure  of  offloe 
differed  from  theirs,  it  la  the  common  case  of  a  gift 
to  a  person  by  an  offlolal  designation,  which  leaves  no 
doubt  as  to  hia  Identity.  See  Inglls  v-  Truateea  ot 
Sailors'  Snug  Harbor,  3  Pet.  99.  In  this  oaan,  there  aro 
no  words  added  to  tbo  mere  official  designation. 
Z>nn(iiir  v.  Koiite.    Opinion  by  Endicott,  J. 

NEW  HOOKS  AND  SEW  EDITIONS. 
Ukrkak  on  MoftTOAOBS  OP  Real  Esitatb. 

Oonvmenlaria  tn  MoriiiOQfa  nnil  V^iidonr'  £jlen«.  Bf  Etenry 
M.  Herman,  author  of  TreallsiH  on  Challel  MortKoges, 
Executions,  etc.  Volume  I.  Hew  York:  Cnckroft  & 
Oompnay,  IS79. 

A  THOROUGH  acquaintance  with  the  law  govern- 
ing mortgages  ia  necessary  to  every  lawyer,  for  ao 
uuiversnl  and  rrequont  is  Ihenao  of  theae  inatrum<iii[s 
that  one  profesBlng  a  knowledge  of  j  urlaprudeuoe  oau 
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hardly  fail  to  be  consulted  apoii  numerous  oooasions  iii 
reference  to  them.  The  entire  profession  is  therefore 
interested  iu  every  new  treatise  upon  that  subject 
which  appears,  and  if  such  treatise  be  found  of  merit 
it  is  sure  to  meet  with  a  generous  welcome  and  an  ex- 
tended circulation. 

The  work  before  us,  so  far  as  wo  can  judge  by  the 
first  Tolume,  will  form  a  considerable  additiou  to  the 
elementary  learning  in  this  branch  of  the  law.  The 
object  of  the  author,  namely,  "The  unification  of  a 
system  of  pledging  or  mortgaging  property  **  is  an  ex- 
celleut  one,  and  even  its  partial  attainment  will  render 
what  he  is  doing  of  great  value  not  only  to  tho  legal 
profession,  but  to  all  persons  who  are  interested  in 
mortgages.  The  method  iu  which  ho  treats  the  con- 
tract of  mortgage,  that  is,  not  as  a  conveyanco  of  an 
estate,  but  as  it  was  under  tho  civil  law  a  mere  con- 
tract of  hypothecation,  which  may  eventually  lead 
through  foreclosure  into  a  conveyance  of  the  estate 
hypothecated,  is  the  proper  one  for  these  reasons.  In 
no  other  way  can  decisions  of  various  courts  appar- 
ently confiicting  be  harmonized.  The  tendency  of  the 
authorities  is  toward  such  a  view,  and  it  is  tho  view 
or  notion  of  a  mortgage  popularly  held.  In  addition, 
it  facilitates  the  application  of  the  same  principles  to 
pledges  of  different  kinds  of  property. 

The  topics  embraced  in  the  volume  before  us  are 
these :  Definitions,  history  and  general  principles.  Prop- 
erty subject  to  mortgage,  What  constitutes  a  mortgage, 
Equitable  mortgages,  Liens  in  favor  of  a  vendor  by  im- 
plication, ESssentials  of  a  mortgage.  Consideration, 
Description  of  property.  Conditions.  The  citations 
of  authorities  are  very  numerous,  an  excellent  feature 
Iq  a  work  of  this  nature,  which  should  be  useful  not 
only  as  an  exponent  of  principles,  but  as  an  aid  to  the 
practitioner  in  the  preparation  of  cases.  We  think, 
however,  that  in  some  instances  the  extracts  from 
opinions  in  reported  cases  are  too  extended.  The 
province  of  an  elementary  law  book  Is  to  give  the  re- 
salts  of  the  decisions  of  the  courts,  not  the  elaborate 
reasoning  which  led  to  those  results.  If  that  is 
important  to  the  reader  at  any  time,  he  should  consult 
the  decisions  themselves.  The  statements  of  princi- 
ple are,  as  a  rule,  clear  and  concise,  but  they  are  not  so 
in  every  instance.  Thero  are  sometimes  long  and  in- 
Tolved  sentences  which  require  careful  reading  to 
determine  their  meaning;  and  there  is  occasionally  a 
statement  which,  though  it  may  not  be  absolutely  in- 
correct, is  liable  to  lead  to  an  incorrect  inference.  An 
instance  of  this  fault  appears  on  page  C73,  where 
it  is  said  "In  the  New  England  States  and  Kew  Jersey 
the  common  law  seal  is  required,  while  in  nearly  all 
the  other  States  the  scroll  or  a  printed  L.  S.  is  suffi- 
cient.** The  impression  from  reading  this  natunilly  is, 
that  iu  New  York  a  scroll  or  the  L.  S.  answers  as  a 
seal,  which  is  not  so.  The  word  **  nearly  *'  in  the  sen- 
tence quoted,  is  not  sufficient  to  embrace  a  State  of 
the  importance  of  New  York.  Besides  the  book  is 
published  in  New  York,  and  the  law  there,  if  any- 
where, should  be  definitely  stated. 

Taken  as  a  whole,  however,  the  work  if  completed 
iu  accordance  with  the  promise  held  out  in  this  vol- 
ume, will  be  a  text-book  of  merit,  and  of  more  than 
ordinary  value  to  practicing  lawyers. 

X  Nebraska  Reports. 

This  volume,  reported  by  Mr.  Guy  A.  Brown,  and 
published  at  Lincoln,  Neb.,  by  the  State  Journal 
v.'ompany,  contains  the  following  cases  of  general  in- 
terest: Frcusier  ▼.  Syaa^  p.  115. —  Where  a  husband  ab- 
sconds, and  his  wife  continues  to  carry  on  his  farm, 
she  becomes  the  head  of  the  family  and  may  maintain 
his  claim  to  property  exempt  from  exocutiou.  Laus- 
man  v.  DrahoMt  p.  172. — A  tenant  in  poHiiessiou  cannot 
acquire  an  adverse  title  to  his  landlord  by  purchase  at 


a  judicial  sale.  McMiUan  r.  3faZZoj/,  p.  228. —  On  a  con- 
tract to  thresh  an  entire  crop  of  wheat  at  a  given 
price  per  acre,  the  employee,  failing  fully  to  perfonn, 
may  recover  at  the  contract  price  for  what  he  has 
done,  less  the  damages  sustained  by  the  employer  by 
the  breach  of  contract.  Ward  v.  School  District,  p. 
293. —  A  school  district  treasurer  deposited  school 
money  in  a  bank,  to  his  own  individual  credit,  direct- 
ing the  bank  to  pay  out  of  it  certain  school  district 
bonds,  about  maturing,  payable  at  that  bank.  Tho 
bank  failed  and  the  money  was  lost.  Held^  that  tho 
treasurer  was  liable  for  it  in  an  action  on  his  bond. 
Skinner  v.  Reynick,  p.  323. —  A  homestead  may  bo 
mortgaged,  and  one  who  purchases  tlio  premises  subject 
to  and  agreeing  to  pay  such  mortgage,  cannot  avoid  it. 
Forbes  v.  Ouialia  Nut,  Dk.,  p.  338. —  An  iudorser  liv- 
ing outside  the  place  of  dishonor,  but  nearer  to  the 
post-office  iu  such  place  than  any  other,  and  obtain- 
ing his  mail  matter  there,  yet  having  no  regular  or 
usual  place  of  business  therein,  cannot  be  held  by 
notice  of  dishonor  deposited  in  such  post-office.  Hose 
V.  O'Linn,  p.  SCA. —  A's  servant  being  injured  by  B's 
wrongful  act,  B  called  a  physician  to  attend  him,  to 
whom  A  said,  after  snch  attendance,  that  B  was  re- 
sponsible for  tho  accident,  adding,  **  but  you  need  not 
be  at  all  alarmed,  I  will  see  you  paid ;  '*  held,  that  this 
promise  was  within  the  statute  of  frauds.  Krlgbaum 
V.  Vindquesi,  p.  435.— Under  a  partnership  agreement 
between  A  and  B,  conditioned  that  A  may  terminate 
it  if  B  becomes  dissipated  and  neglects  the  business,  A 
cannot  terminate  it  because  B  has  simply  become  dissi- 
pated. Delaney  v.  Erickson,  p.  492. —  Letter-press 
copies  of  private  writings  are  not  admissible  as 
original  evidence.  McCormick  v.  Demanj,  p.  515. — 
Independent  of  agreement,  a  master  may  discharge  a 
servant  for  intoxication  unfitting  him  for  the  perform- 
ance of  his  duties.  Sioux  City  and  Pacific  Railroad 
Co,  V.  First  Nat.  Dk.^  p.  566. —  A  railroad  company  is 
estopped  as  against  a  bona  fide  purchaser,  to  deny  a  bill 
of  lading  issued  by  its  authorized  agent,  although  tho 
goods  were  not  received  by  tho  company.  Townsend  v. 
Star  Wagon  Co.,  p.  615. —  The  unauthorized  insertion  of 
a  place  of  payment  iu  a  promissory  note  made  payable 
generally,  is  a  material  alteration  that  avoids  the  note 
as  to  an  iudorser. 


OBITUARY, 


Benjamin  K.  Phelps. 

BENJAMIM  K.  PHELPS,  District  Attorney  of  the 
city  and  county  of  New  York,  died  on  Dec.  30th, 
after  an  illness  of  three  months.  His  death  was  un- 
doubtedly hastened,  if  not  caused,  by  the  death  of  his 
wife  on  tho  21st  of  December.  Mr.  Phelps  was  born  at 
Haverhill,  Mass.,  in  1832;  graduated  at  Yale  College 
in  1853;  formed  a  law  partnership  with  his  classmate, 
Mr.  Knevals,  in  the  city  of  New  York  iu  1856,  which 
firm  was  afterward  merged  into  the  late  firm  of 
Arthur,  Phelps,  Knevals  and  Parsons,  tho  senior  mem- 
ber being  the  vice-president  elect  of  the  United  States. . 
He  served  as  assistant  United  States  district  attorney 
under  Edwards  Pierrepont  and  Samuel  Q .  Courtney. 
In  1872  he  was  elected  district  attorney  of  New  York, 
has  been  twice  re-elected,  and  died  in  that  office.  Mr. 
Phelps  was  a  prominent  member  of  the  Republican 
party,  at  one  time  chairman  of  its  State  central  com- 
mittee. Iu  his  office  of  district  attorney,  the  most 
important  in  the  administration  of  criminal  justice  iu 
this  country,  he  was  distinguished  by  energy,  integ- 
rity, devotion  and  efficiency,  and  received  the  extra- 
ordinaty  compliment  of  a  third  election  in  a  city 
largely  opposed  to  him  in  politics,  and  quite  too  much 
accustomed  to  yield  to  partisan  motives  rather  than  to 
worth  and  abilities  in  filling  its  judicial  and  ministerial 
offices.     He  was  a  lawyer  of  ample  learning,  especially 
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iu  orimiual  jurisprudence;  a  foroible  and  graceful 
orator;  an  adroit  and  vigorous  manager  of  a  cause. 
He  tried  many  causes  of  celebrity.  At  times  he  rose 
to  a  very  high  order  of  eloquence,  as  for  example,  in 
the  recent  case  of  the  Rev.  Mr.  Cowley,  convicted  of 
cruelty  to  children,  in  which  case  his  summing  up  is 
pronounced  by  competent  critics  to  have  been  one  of 
the  most  eloquent  and  affecting  addresses  ever  heard 
by  our  generation  in  this  State.  Mr.  Phelps  was  a  man 
of  the  purest  and  most  amiable  nature;  of  elegant 
presence  and  manners;  and  of  great  dignity  and 
weight  of  character.  The  public  loss  caused  by  his 
death  might  by  a' fortunate  concurrence  of  circum- 
stances be  made  good ;  it  will  bo  impossible  better  to 
fill  his  place. 

WiijUam  Wait. 

William  Wait,  the  eminent  law  writer,  died  at  his 
home  in  Johnstown,  N.  Y.,  Dec.  29th,  of  consumption, 
after  an  illness  of  several  months,  brought  on  by  over- 
work. For  the  past  fifteen  years  his  energies  have 
been  devoted  almost  Incessantly  to  the  compilation 
and  publication  of  books  on  legal  practice  and  other 
kindred  topics.  The  result  of  this  work  is  twenty  odd 
voiumes,  which  are  recognized  by  the  profession  as  the 
standard  publications  in  their  line.  His  first  work. 
Wait's  Law  and  Practice,  in  two  volumes,  published  in 
this  city  in  1865  by  William  Gould  &  Sons  (who  have 
issued  all  his  works))  made  his  reputation  at  once,  and 
led  him  to  abandon  active  practice  at  the  bar.  Since 
that  time  three  editions  of  this  work  have  appeared, 
and  at  the  time  of  his  death  he  was  engaged  in  rewrit- 
ing the  book.  The  new  edition  was  nearly  finished 
and  will  be  completed  and  published  in  a  short  time. 
His  second  work  was  the  Digest  of  the  New  York 
Reports,  in  five  volumes.  This  was  followed  by  his 
Supremo  Court  Practice  in  seven  volumes,  an  Anno- 
0  tated  Code,  Table  of  Cases,  and  his  last  great  work  on 
Actions  and  Defenses,  in  seven  volumes,  a  national 
work,  which  has  had  an  immense  sale  in  every  State 
in  the  Union.  In  the  preparation  of  these  volumes  he 
overworked  himself  and  brought  on  the  disease  which 
caused  his  death.  He  was  a  painstaking  and  accurate 
writer.  He  was  in  his  fifty-ninth  year  and  leaves  a 
fortune  of  $100,000,  obtained  from  the  sale  of  his 
books,  for  the  benefit  of  his  wife  and  four  children. — 
{Albany  Evening  Joumcd. 

♦  - 

CORRESPONDENCE, 


**Thk  Nation*'  and  Libel. 

Editor  of  tJie  Albany  Law  Journal : 

In  your  issue  of  December  25  you  say  **  it  must  be 
said  that  the  Nation  never  libels  anybody."  Have 
you  forgotten  its  savage  and  unjust  attacks  upon 
Judge  Dillon  two  or  three  years  ago,  for  his  decision 
in  the  Central  Railroad  Co.  of  Iowa  foreclosure  case, 
in  the  United  States  Circuit  Court,  for  the  District  of 
Iowa?  It  is  interesting  in  this  connection  to  note  that 
the  decree  was  afterward  afllrmed  by  the  Supreme 
Court.    99  U.S.  334.  L. 

New  York,  Dec.  31, 1880. 

[We  had  forgotten  the  articles  referred  to  by  our 
correspondent,  as  we  suppose  almost  everybody  else 
has  forgotten  them.  But  we  correct  our  statement 
that  **  TTie  Nation  never  libels  anybody,"  by  the  in- 
evitable reference  to  ** Pinafore."  —  Ed.  Alb.  L.  J.] 

♦ 

NOTES, 


THE  fourth  annual  meeting  of  the  Illinois  Bar  Asso- 
ciation was  announced  to  be  held  at  Springfield, 
Illinois,  January  6th  and  7th .  Theses  were  to  be  read 
on  the  Obligations  resting  upon  the  State  with  respect 


to  the  rendition  of  fugitives  from  justice,  by  Hon. 
Charles  Dunham ;  on  Special  assessments  by  munici- 
pal corporations  for  public  improvements,  by  Hon. 
Wm.  E.  Nelson;  on  the  History  of  statute  law  in  Illi- 
nois, by  Hon.  Wm.  L.  Gross ;  on  the  Present  state  of 
the  common-law  practice  in  England,  by  Hon.  James 
B.  Bradwell ;  on  the  Legal  reUttions  of  Railroad  corpo- 
rations, their  rights  and  obligations,  by  Hon.  J.  Mayo 
Palmer;  the  president,  Hon.  David  McCulloch,  was 
to  deliver  the  annual  address;  Hon.  Isaac  Arnold  was 
to  give  some  Reminiscences  of  the  Illinois  bar  forty 
years  ago,  Lincoln  and  Douglas  as  lawyers  and  orators ; 
Hon.  Joseph  Gillespie  was  to  give  some  Reminiscences; 
there  was  to  be  an  oral  discussion  on  the  proposition 
that  No  one  should  be  incompetent  as  a  witness,  the 
affirmative  to  be  sustained  by  Hon.  Wm.  H.  Barnes, 
the  negative  by  Hon.  S.  W.  Moalton;  and  there  was 
to  be  a  banquet  and  ball  at  the  close.  We  acknowl- 
edge an  invitation  with  thanks.  It  would  have  given 
us  pleasure  to  be  present,  especially  at  the  dosing  cere- 
monies, but  we  feared  our  attendance  would  have 
prevented  our  getting  home  at  our  usual  early  hour. 

Tlie  American^  the  new  Philadelphian  rival  of  The 
Nation^  is  not  so  strong  in  its  law  as  it  might  be.  In 
speaking  of  the  recent  decision  In  the  English  case  of 
Dtbe^iham  v.  Mellor^  respecting  the  wife's  authority  to 
pledge  her  husband's  credit  for  necessaries,  it  says. 
'*  Where  the  parties  were  In  actual  cohabitation,  the 
courts  have  constantly  recognized  an  implied  authority 
to  the  wife  to  pledge  her  husband's  credit,  which  the 
husband  could  not  avoid,  except  where  he  could  show 
that  the  articles  purchased  were  not  necessaries,  or 
that  he  had  withdrawn  the  authority  by  actual  notice 
to  the  world."  There  never  was  any  such  law,  and 
the  law  of  Dtbenliam  v.  Mellor  is  as  old  as  the  hills. 
Again,  Th%  American  says :  **  In  some  States  a  married 
woman  may  enter  into  some  of  the  most  solemn  con- 
tracts, and  yet  cannot  be  held  to  them,  unless,  first, 
the  contract  is  in  writing;  second,  that  it  states  that  a 
specific  charge  is  made  upon  her  separate  estate ;  and 
third,  that  the  charge  is  for  the  benefit  of  her  estate. 
The  absence  of  either  one  of  these  particulars  nullifies 
the  contract,  and  leaves  the  woman  free  to  avoid  it." 
This  is  as  wrong  as  can  be.  The  American  should  at 
once  retain  a  *'  Philadelphia  lawyer,"  for  if  these  mat- 
ters are  worth  writing  about  by  the  secular  press,  they 
are  worth  stating  right. 

Mr.  Stewart  L.  Woodford,  United  States  Attorney 
for  the  southern  district  of  New  York,  has  done  a 
great  work  in  his  office.  On  his  accession,  iu  January, 
1877,  there  were  over  6,500  cases  on  his  office  dockets. 
He  has  brought  and  defended  over  4,500  more,  and  the 
dockets  now  number  only  3,320.    In  four  years  he  has 

disposed  of  more  than  7,680  oases. The  Chicago  Bar 

Association  have  had  a  dinner.  The  Chicago  Legal 
New8  testifies  to  the  usual  effect  of  such  dinners  as 
follows :  **  A  question  arose  as  to  the  meaning  of  the 
verse  on  the  program,  said  to  l>e  in  Latin,  and  after 
an  animated  discussion  no  two  could  agree  as  to  its 
meaning,  and  no  one  could  be  found  who  ooold  give  a 
correct  translation  of  it." 

The  following  is  a  part  of  an  advertisement  from  a 
London  law  journal  *  **  A  gentleman,  who  has  had  the 
entire  charge  of  several  heavy  cases  in  litigation,  and 
who  has  just  returned  from  a  tour  round  the  world, 
which  he  has  made  on  behalf  of  an  eminent  firm  of 
solicitors  in  Lincoln's  Inn,  having  brought  to  asuooesa- 
ful  issue  the  object  of  his  mission,  is  prepared  to 
undertake  the  getting  up  of  evidence  and  the  obtain- 
ing of  reliable  information  in  any  litigious  matter  of 
importance."  '*For  obvious  reasons'*  he  omits  bis 
name  and  address.  This  is  rather  ahead  of  Yankee 
**  enterprise." 
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Albany,  Jandart  15,  1881. 


CURRENT  T0PI08. 

MESSRS.  DAT  &  CO.,  of  Ithaca,  N.  T.,  pro- 
pose, if  Bufficientlj  encouraged,  to  publish  a 
ntonthtj  illnstrated  magazine  of  current  legal  litera- 
ture, biHtorical  and  biographical,  with  portraits  and 
Bketches  of  diBtinguished  judges  and  practitioners 
at  the  bar,  to  be  called  The  American  JurUt.  Its 
scope  inclndes  "a  discussiDn  of  the  ever-growing 
and  diveraified  queations  arising  in  Federal  and 
State  legislation,  international  law,  and  the  more 
important  questions  springing  from  the  complex 
nature  of  State  and  Federal  jurisdiction."  This 
seems  to  ua  an  important  and  interesting  project, 
and  one  that  in  this  country  is  practically  untried, 
although  we  cannot  quite  subscribe  to  the  statement 
in  the  circular  that  "the  legal  profession  *  *  * 
is  unrepresented  save  only  trf  the  published  reports 
of  the  courts,  and  the  dry  details  of  judicial  decis- 
ions." We  have  tried  to  make  this  Journal  some- 
thing broader  than  that.  We  hope  the  publishers 
will  meet  with  encouragement,  and  to  Arc  the  blood 
of  the  profession  accordingly  we  extract  the  follow- 
ing piece  of  fine  writing  from  the  circular:  "Mili- 
tary chieftains  may  grasp  for  power;  tyrants  may 
for  an  hour  dazzle  with  the  glamour  of  military  pa- 
rade and  the  pomp  of  war  an  oppressed  and  frenzied 
people  i  but  as  the  bugle  notes  are  silenced  and  the 
cannonade  dies  away,  they  turn  from  the  tinselled 
trappings  and  triumphal  marches  of  military  dis- 
play to  the  statesmanship  of  the  country,  and  call 
to  their  parliaments  and  congressional  halls  the 
joTuta  of  the  country  for  the  final  debate  and  arbi- 
^ament  of  the  liberties  of  the  people.  From  the 
days  of  King  John  to  the  present  hour,  the  bench 
and  the  bar  have  furnished  the  statesmen  who  have 
erected  the  bulwarks  of  constitutions  and  law,  and 
extorted  from  tyrants  the  Magna  Chartas,  securing 
to  the  oppressed  the  guarantees  of  free  institutions." 
If  the  pnblbhers  can  hit  the  just  mean  between 
triviality  and  gossip,  on  the  one  hand,  and  pro- 
found dryness  on  the  other,  they  will  at  least  deserve 


We  have  received  another  prospectus,  which,  al- 
tboagh  not  exactly  of  professional  interest,  must 
not  be  neglected.  "An  association  of  ladies  at  Ot- 
tawa., Dlinob,  propose  to  present  to  Mrs.  President 
Hayes  a  satin  hanging  and  autograph  album,  as  a 
testimonial  of  her  high  moral  worth  and  courage  in 
banishing  the  wine  cup  from  the  White  Bouse. 
The  album  will  be  composed  of  autographs  written 
npoD  the  inclosed  parchment  blanks,  which,  with 
an  engraving  of  the  hanging,  will  be  handsomely 
bound.  The  invitations  for  autographs  will  be  con- 
fined chie£y  to  the  State  of  Illinois,  a  limited  num- 
'  ber  only  being  appropriated  to  each  county.  A  few 
will  be  issued  to  distinguished  persons  outside  the 
Vol.  23— No.  3. 


^(ate,  such  as  ex -presidents'  widows,  president  elect 
and  wife,  justices  of  the  Supreme  Court  U.  9.,  8en- 
nlc  of  U.  S.,  supreme  justices  and  governors  of  the 
i^cvcral  States,  ex-president  and  wife,  president, 
heads  of  departments  U.  8.,  Congress  of  U.  8.,  army 
a.iid  navy  officers,  and  representative  persons  in  the 
professions,"  It  is  intended  to  suspend  the  hanging 
liy  rods  and  rings  of  wood  from  the  homestead  of 
Abraham  Lincoln.  There  is  to  be  a  presentation 
|ioem,  and  a  testimonial  reception.  For  this  album 
iiiir  characteristic  autograph  is  requested,  and  a 
•note"  asks  a  contribution  of  one  dollar.  Our 
autograph  must  be  regarded  as  peculiarly  valuable, 
fur  two  blanks  are  inclosed,  with  a  request  that  wc 
»igD  both.  It  seems  however  that  only  one  dollar 
\i  wanted.  Now  assuming  that  this  project  is  all  in 
good  faith,  there  are  several  reasons  why  wc  are  re- 
luctant to  comply.  First  and  foremost,  there  is  our 
invincible  modesty.  Of  course  we  shrink  from 
classing  ourselves  with  "representative"  or  "dis- 
liaguished  "  persons  in  our  profession,  and  on  care- 
fully looking  over  the  list  of  other  persons,  we  do 
iu»t  find  that  we  are  or  are  likely  ever  to  be  among 
niiy  of  them.  We  are  tolerably  sure  about  "  presi- 
<lent "  elect,  and  perfectly  certain  alxiut  the  widows 
nr  wives  of  any  such.  Then  again,  if  there  is  any 
thing  we  cordially  abhor  it  is  an  "autograph 
tilbum."  Possibly  an  "autograph  bod-quilt"  is 
ivorse.  Wc  are  hostile  to  "  hangings,"  too,  of  every 
iloscription.  Finally,  wc  are  opposed  to  the  dollar 
matter,  both  on  principle  and  from  necessity.  The 
]irice  of  writing  our  name  is  not  high.  We  have 
uftcn  paid  a  great  deal  more  than  that  for  the  privi- 
lege. But  the  ladies  in  addressing  us  have  appa- 
rently forgotten  our  invariable  editorial  privilege  at 
nil  entertunments.  All  this  is  without  prejudice  to 
Mrs,  Hayes.  That  lady  has  our  sincere  admiration. 
N'ot  that  we  are  precisely  a  teetotaler.  But  we  ad- 
mire any  lady  who  will  have  her  own  way  in  her 
iiwn  house,  and  especinll;  a  lady  who  will  try,  in 
iiiiing  that,  to  do  something  to  abolish  whisky  from 
iiur  National  capitol.  If  it  could  be  abolished  from 
(nir  whole  country  we  should  rejoice.  If  Mrs.  Hayes  ' 
li.id  always  tolerated  wine,  we  should  not  have  cen- 
'iiired  her  for  offering  it  in  the  White  House;  but 
we  applaud  her  for  not  sacrificing  her  convictions, 
on  elevation  to  a  high  position,  to  the  custom  and 
]irejudices  of  genteel  society.  On  the  other  hand, 
we  have  no  fault  to  find  with  Mrs.  Garfield,  who,  it 
is  s(ud,  has  just  sent  twelve  barrels  of  cider  to  mar- 
ket. So  while  wc  decline  to  array  ourselves  with 
the  distinguished  company  to  which  wc  are  invited, 
Ihe  ladies  who  have  so  politely  invited  us  are  wel- 
come to  hang  this  up  where  Hrs.  Hayes  can  see  it, 

if  they  will.  

We  call  attention  to  a  communication  in  another 
column  from  a  distinguished  lawyer,  on  Abbott's 
New  Cases.  We  hope  this  series,  in  many  respects 
so  excellent,  is  not  going  to  wreck  on  the  same  rock 
which  destroyed  Howard's  Reports.  This  seem«  a 
good  opportunity  tor  us  to  say  something  to  report- 
ers which  has  long  been  on  our  minds.  PHiBt,  we 
wish  they  would  never  cite  cases  simijlj  b^j  ti\«TC.voA, 
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but  would  always  give  the  titles.  Some  judges  are  in 
the  habit  of  omitting  these,  and  where  they  do,  it 
is  the  duty  of  the  reporter  to  supply  the  deficiency. 
This  should  also  be  done  in  the  arguments  of  counsel. 
Again,  the  citations,  both  in  arguments  and  opin- 
ions, should  always  be  verified,  if  possible.  Lawyers 
are  notoriously  careless,  and  once  in  a  while  tlieir 
handwriting  is  hard  to  decipher.  Errors  thus  creep 
in,  and  frequently  quite  vexatious  and  cause  consid- 
erable loss  of  time.  In  the  citations  in  one  argu- 
ment of  about  a  page  in  a  recent  volume  we  find  no 
less  than  a  dozen  errors,  and  among  them  "Jurist" 
is  cited  twice  as  **Tur.,"  and  once  as  **Fur.," 
and  "  Vesey,  Sr.,"  is  cited  as  **  Vesey's  Tr."  In  an- 
other volume  we  find  three  errors  in  four  ** errata.'' 
If  this  goes  on,  there  should  be  "errata"  upon 
"errata."  Of  course  errors  will  occur,  spite  of  the 
greatest  caution,  but  reporters  should  not  proceed 
on  the  assumption  that  such  small  matters  are  un- 
important. Finally,  we  cannot  see  the  propriety  of 
covering  page  after  page  of  reports  with  bare  cita- 
tions from  counsel's  arguments.  Judge  Grover  once 
said  to  a  counsel  who  had  cited  a  score  of  cases  on 
a  single  point:  "  Now  the  court  can't  look  at  all 
these  cases ;  which  do  you  think  is  the  best  of  the 
lot  ? "  But  what  may  be  tolerated  in  a  brief  may 
be  intolerable  in  a  report,  and  so  it  would  seem  suf- 
ficient, in  long  arguments,  to  report  a  few  of  the 
citations  under  each  division  of  the  argument. 


In  view  of  a  probable  vacancy  on  the  bench  of 
the  United  States  Supreme  Court,  to  be  caused  by 
the  resignation  of  Mr.  Justice  Swayne,  the  name  of 
Judge  Cooley  has  been  suggested  as  his  successor. 
This  is  an  eminently  fit  nomination.  It  may  be 
doubted  whether  any  other  could  be  suggested  that 
would  find  so  large  and  so  unhesitating  a  concur- 
rence among  the  lawyers  of  the  country.  Judge 
Cooley  has  an  enviable  and  deserved  reputation  as  a 
constitutional  lawyer.  His  experience  as  a  judge 
has  been  long  and  varied.  The  court  of  which  he 
is  a  member  is  one  of  the  best  in  this  country.  His 
work  on  Constitutional  Limitations  is  of  unique  ex- 
cellence. Such  talents  and  such  studies  as  his  are 
the  most  appropriate  for  the  supreme  bench.  The 
coming  vacancies  should  be  supplied  by  such  men 
as  himself  and  Judge  Dillon,  rather  than  by  obscure 
men,  promoted  for  political  or  personal  reasons.  We 
only  hope  that  Judge  Cooley  was  born  or  once  lived 
in  Ohio.  If  he  was  not,  and  would  like  this  office, 
let  him  remove  or  go  visiting  there  at  once,  or  send 
his  children  there  to  be  educated,  and  there  will  be 
some  chance  for  him.  We  think  a  great  deal  of  Mr. 
Stanley  Matthews,  the  supposed  successor  of  Mr. 
Justice  Swayne.  He  is  a  remarkably  brilliant  and 
talented  man,  but  about  as  fit  for  a  judge  as  Kufus 
Choate. 

Judge  Osborn  has  recently  decided  a  singular 
election  case.  In  1878,  Mr.  William  L.  Thornton, 
of  Sullivan  county,  was  a  candidate  for  the  office  of 
judge  of  that  county,  and  defeated  Judge  Bush, 
who  had  last  held  the  office.  During  the  canvass, 
Mr.  Thornton  announced  that  he  would  serve  the 


county,  if  elected,  for  $1,200  a  year,  although  the 
salary  was  $2,500,  and  since  January,  1879,  has  only 
taken  $1,200  a  year,  although  the  board  of  super- 
visors raised  the  usual  salary.  His  opponent  brought 
quo  warranto^  setting  up  that  Thornton's  agreement 
to  serve  for  $1,200  per  annum,  if  elected,  was  in  the 
nature  of  a  bribe,  made  to  influence  the  voters  of 
the  county,  and  praying  that  Thornton  should  be 
declared  ineligible,  and  that  Bush  should  be  in- 
stalled in  the  office  as  the  one  who  had  received  the 
highest  number  of  legal  votes.  Judge  Osborn  holds 
that  Thornton's  promise  was  in  the  nature  of  a  bribe, 
and  renders  him  ineligible,  but  he  refuses  to  re-place 
Judge  Bush  on  the  county  bench,  only  going  so  far 
as  to  declare  the  office  vacant.  The  result  is  that 
the  governor  will  find  it  necessary  to  fill  the  vacancy 
for  this  year,  and  another  election  must  be  held  next 
fall.  Judge  Osborn's  decision  is  supported  by  Car- 
rothers  v.  Russell^  Iowa  Supreme  Court,  April,  1880, 
22  Alb.  L.  J.  413.  It  was  there  held  that  a  promise 
by  a  candidate  to  pay  into  the  public  treasury,  if 
elected,  a  part  of  his  compensation,  if  made  with 
intent  to  induce  electors  to  vote  for  him,  was  an 
offer  of  a  bribe,  within  the  meaning  of  the  statute, 
and  disqualified  the  candidate.      See,  also,  cases 

there  cited. 

♦ 

NOTES  OF  CA8E8, 


THE  Pennsylvania  Supreme  Court,  in  Beinman'i 
Appeal  J  November,  1880,  11  Pitts.  Leg.  Jour. 
171,  found  a  novel  reason  for  depriving  a  father  of 
the  custody  of  his  minor  children,  and  conferring 
it  upon  their  maternal  grandmother.  The  children 
were  respectively  eight  and  five  years  old.  The 
father  was  indigent,  but  the  children  had  some 
property.  The  evidence  showed  that  the  father 
had  lost  his  wife  and  three  young  children,  with 
diphtheria,  within  a  month  of  each  other.  The  evi- 
dence further  showed  that  during  the  sickness  of 
these  members  of  his  family  the  respondent  refused 
to  call  physicians  to  their  attendance  or  to  provide 
any  medical  treatment  except  that  practiced  by 
himself,  called  the  Baunscheidt  system,  which  con- 
sisted in  pricking  the  skin  of  the  patient  on  difu^ 
ent  parts  of  the  body  with  an  instrument  armed 
with  a  number  of  needles  and  operated  with  a 
spring,  and  then  rubbing  the  parts  thus  pricked 
with  an  irritating  oil.  The  court  refused  to  con- 
sider the  poverty  of  the  father  as  a  sufficient  reason 
for  depriving  him  of  his  children,  but  the  other 
point  they  thought  sufficient,  saying:  "  While  the 
evidence  reveals  that  he  had  no  faith  in  allopathic 
physicians,  it  also  reveals  that  he  had  neglected  to 
call  any  others  for  his  wife  and  three  children, 
who  had  died  within  less  than  seven  months  prior 
to  the  hearing.  He  may  have  been  an  affectionate 
husband  and  father,  and  have  done  what  he  thought 
was  best,  yet  according  to  tho  evidence,  they  were 
shamefully  neglected  as  regards  medical  treatment. 
His  oldest  child  was  the  first  to  die,  after  being  sick 
for  several  days,  but  he  sent  for  no  physician.  For 
the  others  he  employed  no  physician  at  all,  except 
allopathic,  and  did  not  call  them  till  death  was  at 
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the  door.  He  himself  practiced  the  exanthcmatic 
treatment  on  his  sick  wife  and  children,  although 
he  makes  no  pretensions  as  a  practicing  physician, 
and  says,  through  his  counsel,  that  he  is  a  simple 
journeyman  mechanic.  When  the  physicians  were 
called  their  directions  were  disregarded,  but  proba- 
bly that  made  little  difference,  for  they  were  called 
so  late.  There  were  two  practicing  physicians, 
Charles  and  Leithead,  in  Pittsburgh,  as  appellant 
informs  us,  who  use  the  mode  of  treatment  he  be- 
lieves in,  but  he  called  neither.  Doubtless,  he 
thinks  the  Baunscheidt  panacea  as  good  in  his  own 
hand^is  any  other.  He  has  used  it  on  his  two  sur- 
viving children,  and  should  they  become  ill,  and  he 
have  opportunity,  he  would  be  as  likely  to  apply 
the  treatment  to  them  as  he  was  to  those  which  are 
dead,  and  as  unlikely  to  call  any  physician,  of  any 
school,  qualified  for  his  business.  His  own  testi- 
mony shows  no  change  in  his  mind  as  to  the  medi- 
cal treatment  of  his  family." 


In  Bailey  v.  JRagcUZj  Wisconsin  Supreme  Court, 
December,  1880,  7  N.  W,  Rep.  564,  a  policeman  in 
the  city  where  both  parties  resided  came  to  plaint- 
iff's house  in  the  night,  after  the  family  had  retired 
and  the  lights  were  extinguished,  and  demanded 
entrance,  with  a  threat  to  burst  open  the  door  if  it 
were  not  opened;  plaintiff  rose  and  opened  the 
door,  and  defendant  entered,  but  without  plaintiff's 
permission ;  the  reason  assigned  by  defendant  for 
entering  the  house  was  that  he  expected  to  find 
there,  unlawfully  cohabiting,  a  certain  woman  of 
alleged  bad  character,  and  a  certain  boy  (neither  of 
them  a  member  of  plaintiff's  family);  he  had  no 
warrant,  and  no  intention  of  making  an  arrest,  but 
claimed  that,  if  the  woman  was  there,  he  **  wanted 
to  see  her  and  give  her  a  good  talking  to,"  etc. ;  in 
fact  neither  the  boy  nor  the  woman  was  there,  and 
the  boy  had  never  been  there ;  defendant  had  never 
heard  any  thing  against  the  character  of  plaintiff's 
house,  except  a  statement  made  to  him  that 
night,  by  the  boy^s  brother,  that  the  woman  in  ques- 
tioo  *' stopped  there,"  which  was  not  true;  and  de- 
fendant in  fact  knew  that  the  boy  was  not  there. 
JBddy  that  it  was  error  to  order  a  nonsuit  in  an  ac- 
tion for  the  trespass.  The  court  said:  ** The  non- 
suit can  only  be  sustained  upon  the  ground  that  a 
policeman  in  one  of  our  cities  has  the  right  to  rouse 
np  the  family  of  any  respectable  citizen  in  the  night, 
after  they  have  retired,  and  force  himself  into  his 
house  upon  the  mere  statement  of  any  person  that 
he  has  heard  that  a  woman  of  bad  character  is  stop- 
ping at  such  house. "  *  *■  The  defendant  had  no  right 
to  disturb  the  plaintiff's  family  for  the  mere  purpose 
of  gratifying  his  inquisitiveness  in  regard  to  the 
whereabouts  of  this  supposed  lewd  woman  on  that 
particular  evening."  '*It  is  very  questionable 
whether  the  defendant,  by  virtue  of  his  office  as 
policeman,  would  be  justified  in  demanding  an  en- 
trance into  the  plaintiff's  house  in  the  night-time, 
and  after  the  family  had  retired,  even  though  the 
boy  he  claims  he  was  looking  for  had  been  there. 
Having  no  warrant  for  or  authority  for  his  arrest, 


we  think  he  would  not  have  been  justified  in  going 
further  than  making  a  proper  inquiry  upon  the  sub- 
ject,  and  requesting,  in  a  proper  manner,  to  be  per- 
mitted to  enter  the  house  to  make  search.  He  was 
not  in  a  position  to  demand  an  entrance.  And  as 
there  is  evidence  tending  to  prove  that  the  defend- 
ant demanded  an  entrance  into  the  house,  and  that 
he  entered  against  the  will  of  the  plaintiff,  the  court 
was  not  justified  in  saying,  as  a  matter  of  law,  that 
the  defendant  lawfully  entered  the  house  of  the 
plaintiff.  This  was,  at  least,  a  question  of  fact  for 
the  jury,  and  not  one  of  law  for  the  court.  We  do 
not  think  that  the  law  gives  either  an  implied  or 
express  license  to  a  policeman  to  demand  an  en- 
trance, or  to  enter  into  the  house  of  a  respectable 
citizen  at  night,  by  way  of  the  kitchen-door,  after 
the  family  have  retired,  for  the  purpose  of  making 
insulting  inquiries  as  to  the  character  of  the  house 
or  its  inmates ;  and  especially  when  such  policeman 
has  no  information,  either  by  hearsay  or  otherwise, 
that  the  character  of  the  house  or  its  inmates  is  bad. 
There  can  be  no  presumption  of  law  or  fact  that  the 
plaintiff,  either  expressly  or  by  implication,  licensed 
the  defendant  to  arouse  his  family  after  they  had 
retired,  by  knocking  upon  his  kitchen-door  and  de- 
manding an  entrance,  by  vii-tue  of  his  authoiity  as 
a  policeman  of  the  city  of  Oshkosh.  After  a  citi- 
zen closes  his  doors  at  night,  and  retires  with  his 
family,  the  law  does  not  imply  a  license  to  any  one 
to  enter  his  premises  and  disturb  the  repose  of  the 
family,  except  for  some  reason  which  fully  justifies 
such  disturl)ance  and  entry.  When  the  safety  of 
the  family  or  any  of  its  members  requires  it,  the 
law  will  presume  a  license  to  enter,  and  there  are 
undoubtedly  many  other  things  which  would  justify 
such  entry,  but  we  are  unable  to  see  any  thing  in 
the  evidence  in  this  case  which  justified  the  defend- 
ant in  disturbing  the  plaintiff  and  his  family,  and 
demanding  an  entrance  into  his  house.  The  ques- 
tion whether  the  defendant  finally  entered  the  house 
by  the  express  or  implied  permission  of  the  plaint- 
iflf  was  a  question  of  fact  for  the  jury,  and  the  pur- 
pose for  which  he  demanded  the  entrance  was  also 
a  question  of  fact  for  the  jury,  and  not  of  law  for 
the  court." 

In  Hewitt  v.  Watertown  Fire  Ins.  Co.,  Iowa  Su- 
preme Court,  December,  1880,  7  N.  W.  Rep.  596,  a 
policy  of  insurance   insured,  among   other  th^igs, 

*  *      *      ** grain  in  stacks  and  granary  on  farm." 

*  *  ♦  Ilelily  to  cover  unthreshed  fiax  in  stacks, 
on  the  farm,  that  had  been  raised  solely  for  the  seed 
and  not  the  fiber.  The  court  said:  **  The  sole  ques- 
tion to  be  determined  is  whether  the  word  *  grain,' 
as  used  by  the  parties,  includes  fiuxseed.  Mr.  Web- 
ster says :  *  Grain  signified  corn  in  general,  or  the 
fruit  of  certain  plants  which  constitute  the  chief 
food  of  man  and  beast,  as  wheat,  rye,  barley,  oats, 
and  maize.'  It  does  not  necessarily  follow,  from 
the  fact  that  certain  kinds  of  grain  are  named,  that 
there  may  not  bo  others  that  as  clearly  come  within 
the  definition  as  those  named.  Certainly,  buck- 
wheat is  grain,  although  not  specially  named.  It  is 
so  because  it  is  clearly  an  axticVfi  oi  ioo^NAic^a-^x^ 
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pared  as  usually  used.  But  we  believe  it  is  seldom 
if  ever  used  as  food  in  its  natural  state.  Measura- 
bly, at  least,  this  can  be  said  as  to  flaxseed.  After 
it  has  been  ground,  and  the  oil  largely  extracted, 
the  residuum  is  the  *  oil  cake  *  known  to  commerce, 
which  is  largely  if  not  exclusively  used  as  food  for 
cattle  and  other  beasts,  and  is  regarded  as  highly 
nutritious.  This  being  so,  flaxseed  comes  within, 
to  an  extent,  at  least,  the  definition  of  grain  given 
by  Mr.  Webster,  that  it  is  an  article  used  as  food  for 
man  or  beast.  But  if  it  be  conceded  flaxseed  is  not 
grain,  strictly  speaking,  or  is  not  so  regarded  in 
commercial  transactions,  this  cannot  be  regarded  as 
decisive  of  the  question  before  us;  for  the  rule  is 
that  this  contract,  Hike  other  contracts,  must  re- 
ceive the  construction  which  is  most  probable  and 
natural  under  the  circumstances,  so  as  to  attain  the 
object  which  the  parties  to  it  had  in  contemplation 
in  making  it.'  It  was  accordingly  held  in  Decatur 
Bank  v.  St  Louis  Bank,  21  Wall.  294,  the  term  *  cat- 
tle' included  hogs,  and  in  State  v.  Williams^  2 
Strobh.  474,  that  the  legislative  intent  in  making 
it  larceny  to  take  cotton,  rice,  *  corn  or  other  grain ' 
from  a  field,  was  to  include  peas ;  or  in  other  words, 
that  *  other  grain'  included  peas.  In  Holland  v. 
State,  34  Ga.,  the  statute  provided:  ^  It  shall  not  be 
lawful  for  any  person  in  this  State  to  make  any 
spirituous  liquors  out  of  any  com,  wheat,  rye,  or 
other  grain,  except  for  medicinal  purposes;'  and  it 
was  held  that  '  sugar-cane  seed '  and  *•  millet '  were 
within  the  meaning  of  the  words  *  other  grain;' 
both  being  grain,  as  such  word  was  used  by  the 
Legislature.  In  the  case  at  bar  the  parties  must, 
we  think,  have  intended  the  policy  to  cover  what- 
ever was  usually  and  ordinarily  stacked  on  the  farm 
or  put  into  a  granary.  The  term  *  grain '  was  used 
as  being  sufficient  for  this  purpose.  Wheat,  rye, 
oats,  and  flax  would  ordinarily  be  stacked  together, 
and  from  the  combustible  nature  thereof,  if  the 
wheat  caught  fire  the  flax  would  ordinarily  be 
burned  if  the  wheat  was.  The  intent  of  the  plaint- 
iff undoubtedly  was  to  insure  his  crop  raised  on  the 
farm,  and  put  into  stacks  or  into  a  granary,  and  the 
company  must,  we  think,  have  so  understood,  and 
executed  the  policy  with  the  intent  of  insuring  the 
property  in  question." 


EVIDENCE  OF  DEFENDANT'S  PECUNIARY 
STANDING  IN  SLANDER. 


IN  Brown  v.  Barnes,  39  Mich.  211;  S.  C,  33  Am. 
Kep.  375,  it  was  held  that  in  an  action  of  slan- 
der, the  pecuniary  standing  of  the  defendant  may 
be  shown  to  indicate  the  influence  of  his  speech, 
but  not  in  itself  to  enhance  damages. 

The  majority  of  the  cases  hold  that  evidence  of 
the  defendant's  wealth  is  admissible  in  actions  of 
slander,  to  enhance  damages.  To  this  effect  is 
Hayn(/r  v.  Cowden,  27  Ohio  St.  292;  S.  C,  22  Am. 
Rep.  303.  Even  if  admitted,  as  in  the  principal 
case,  to  show  the  defendant's  probable  influence,  it 
must  indirectly  operate  on  the  question  of  damages, 
and  the  distinction  drawn  is  futile.  The  following 
are  the  chief  decisions: 


In  Bennett  v.  Hyde,  6  Conn.  24,  it  was  held  that 
in  an  action  of  slander,  the  plaintiff  may  prove  the 
amount  of  the  defendant's  property,  to  aggravate 
damages.  The  court  said :  **  It  has  been  frequently 
adjudged,  in  this  State,  and  may  be  considered  as 
established  law,  that  the  plaintiff  in  an  action  of 
slander  may  prove  the  amount  of  the  defeafiaiit's 
property,  to  aggravate  damages;  and  on  the  other 
hand,  that  the  defendant  may  recur  to  the  same  evi- 
dence for  the  purpose  of  mitigating  them."  **It  is 
not  to  be  inferred  that  the  damages  are  of  course  to 
be  proportioned  to  the  defendant's  property;  but 
merely  that  property  forms  an  item  which,  in  the 
estimate,  is  deserving  of  regard.  Great  wealth  is 
generally  attendant  with  correspondent  influence; 
and  little  influence  is  the  usual  concomitant  of  little 
property.  The  declarations  of  a  man  of  fortune 
concerning  the  character  of  another,  like  a  weapon 
thrown  by  a  vigorous  hand,  will  not  fail  to  inflict  a 
deeper  wound  than  the  same  declarations  made  by 
a  man  of  small  estate,  and  as  a  consequence  not  un- 
common, of  small  influence.  Property  therefore 
may  be,  and  often  is,  attended  with  the  power  of 
perpetrating  great  damage,  and  in  the  estimate  of  a 
jury  becomes  an  interesting  inquiry.  I  am  not 
asserting  what  ought  to  be  but  what  is ;  and  that 
the  degree  of  injury  necessarily  is  dependent  in 
some  measure  on  the  considerations  before  men- 
tioned." 

In  Mc Bride  v.  McLaivgMin,  6  Watts,  375,  the  same 
doctrine  was  assumed  in  discussion. 

In  Buckley  v.  Knapp,  48  Mo.  153,  the  court  said: 
**The  weight  of  the  authorities,  and  reason,  we 
think,  is  decidedly  in  favor  of  the  admissibility  of 
the  evidence."  **  In  all  cases  where  vindictive  dam- 
ages are  allowed  it  is  upon  the  theory  that  the  de- 
fendant's conduct  has  been  such  that  he  deserves  to 
be  punished,  and  they  are  given  with  a  view  of 
measuring  out  punishment  to  him  as  well  as  award- 
ing compensation  to  the  plaintiff.  When  we  arrive 
at  this  conclusion  it  seems  to  me  that  it  logically 
follows  that  the  inquiry  as  to  the  pecuniary  re- 
sources of  the  defendant  becomes  pertinent  and 
material,  for  what  would  be  a  severe  punishment  to 
a  very  poor  man  would  be  of  no  consequence  to  a 
rich  one," 

In  Hosley  v.  Brooks,  20  111.  115,  an  instruction 
that  the  jury  **may  take  into  consideration  the 
pecuniary  circumstances  of  defendant  and  his  posi- 
tion and  influence  in  society,  in  estimating  the 
amount  of  damages,"  was  held  correct  without  any 
reported  consideration. 

In  Humphreys  v.  Parker,  52  Me.  502,  such  evi- 
dence was  held  proper  in  an  action  of  slander  and 
malicious  prosecution,  on  the  question  of  damages. 
The  court  said :  **In  actions  of  slander  we  regard 
the  law  as  well  settled,  that  the  defendant's  wealth, 
as  an  element  which  goes  to  make  up  his  rank  and 
influence  in  society,  and  therefore  his  power  to  in- 
jure the  plaintiff  by  his  speech,  is  a  fact  not  to  be 
overlooked  by  the  jury  in  eetimating  the  dam- 
ages. " 

In  Kdnesy  v.  Paisley,  18  Iowa,  89,  such  evidence 
was  held  admissible  in  aggravation  or  mitigation  of 
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damages.  The  court  said:  This  **has  been  a  rule 
of  practice  so  frequently  established  and  followed 
by  the  courts,  that  we  have  no  disposition  to  change 
it.'^     Citing  Bennett  v.  Hyde  and  Hosley  v.  Brooke. 

BdL  V.  Morrison,  27  Wis.  68,  sometimes  cited  in 
this  connection,  was  a  case  of  assault  and  battery, 
and  this  class  of  evidence  was  held  proper,  Fisher, 
J.,  dissenting.  After  remarking  on  the  rule  of  ex- 
emplary damages  in  cases  of  injury  to  person  or 
character,  the  court  said :  *  *  If  this  rule  ♦  ♦  ♦ 
be  just  and  salutary,  it  can  only  be  properly  and 
effectively  applied  by  taking  into  consideration  * 
*  *  the  situation  of  the  parties  as  to  wealth, 
character,  and  influence,"  etc. 

In  Lamed  v.  BuffinUm,  3  Mass.  546,  it  was  held 
that  the  plaintiff  might  prove  his  own  rank  and 
condition  to  aggravate,  and  the  defendant  might 
aTail  himself  of  such  evidence  to  mitigate,  the  dam- 
ages. This  however  seems  not  to  have  extended  to 
proof  of  property  or  pecuniary  standing. 

The  class  of  evidence  in  question  was  held  ad- 
missible in  Adeoek  v.  Mcvrs\  8  Ired.  360.  The  court 
said:  '*The  object  of  the  law  in  giving  damages 
in  actions  of  tort  is  to  compensate  the  plaintiff  for 
the  injury  he  has  sustained ;  and  in  giving  vindict- 
ive damages  to  punish  the  defendant  for  his  in- 
iquitous conduct.  In  neither  case  ought  justice  to 
be  lost  sight  of,  and  in  neither  case  does  the  law 
contemplate  or  intend  the  ruin  of  the  defendant. 
Without  a  knowledge  of  his  circumstances,  the  jury 
might  give  damages  against  him  utterty  ruinous, 
and  such  as  against  another  of  greater  property 
would  not  be  felt."  This  theory  of  tenderness  to 
the  poor  defendant  seems  a  novel  reason  for  the  ad- 
mission  of  evidence  by  the  plaintiff   to  aggravate 


In  Lewie  v.  Chapman,  19  Barb.  252,  the  court 
said:  "The  question  then  arises,  is  evidence  of  the 
pecuniary  circumstances  and  standing  of  the  de- 
fendant in  the  community  admissible  in  actions  of 
this  character,  for  any  purpose  ?  In  a  case  recently 
decided  in  the  Court  of  Appeals  (Dain  v.  Wycoff,  3 
Seld.  191),  Gardiner,  J.,  seems  to  be  clearly  of  opin- 
ion that  such  evidence  is  incompetent.  He  remarks 
that  it  has  been  the  custom  at  the  Circuit  to  admit 
evidence  of  this  character,  but  that  he  could  dis- 
cover no  authority  for  the  practice  in  the  elementary 
books.  On  this  point,  however,  the  other  judges 
expressed  no  opinion,  and  the  case  was  decided 
upon  another  ground."  (That  was  an  action  of 
seduction.)  The  court  then  distinguish  Myers  v. 
Malcolm,  6  Hill,  292,  which  was  an  action  of  dam- 
ages for  injury  by  explosion  of  gunpowder,  and 
continue:  "Greenleaf  ♦  ♦  *  admits  that 
wherever  the  defendant's  rank,  wealth,  or  influence 
in  society  would  naturally  tend  to  aggravate  the 
injury  complained  of,  and  increase  its  extent,  evi- 
dence of  such  facts  is  pertinent  to  the  issue.  And 
he  puts  the  case  of  actions  of  slander,  seduction, 
and  the  like,  as  those  in  which  the  character  of  the 
parties  is  necessarily  kivolved  in  the  nature  of  the 
action.  But  this  e^aence,  he  insists,  is  proper  by 
way  of  showing  the  extent  of  the  injury,  and  not 
for  the  puipose  of  ostablishing  the  defendant's  abil- 


ity to  pay."  The  court  conclude:  ** It  seems  to  me 
therefore  clear  from  authority  that  the  evidence  was 
properly  admitted,  as  bearing  upon  the  extent  of 
the  injury,  if  for  no  other  purpose.  It  is  apparent 
that  a  statement  of  this  kind,  coming  from  a  banker 
of  wealth,  whose  solvency  was  unquestioned,  would 
operate  far  more  extensively  and  injuriously  than 
the  same  statement  from  a  less  responsible  and  less 
influential  source."  Tliis  decision  was  reversed  on 
another  point. 

In  Palmer  v.  Haskins,  28  Barb.  90,  it  was  held 
that  such  evidence  was  not  admissible  on  the  sub- 
ject of  damages,  and  the  court  said:  **If  the  evi- 
dence is  admitted  simply  for  the  purpose  of  show- 
ing the  influence  of  the  defendant,  and  hence  the 
extent  of  injury  to  the  plaintiff,  it  should  be  con- 
fined to  the  time  when  the  slander  was  uttered. 
The  defendant  may  at  that  time  have  been  poor ; 
and  at  the  time  of  the  trial  rich,  or  e  converso.^^  "  I 
find  no  adjudication,  where  the  question  has  been 
distinctly  raised,  holding  that  the  wealth  of  the  de- 
fendant may  be  proved  as  an  item  to  show  his  char- 
acter, standing  and  influence  in  society.  That  the 
general  standing  in  society  of  either  of  the  parties 
may  be  proved,  I  have  no  doubt.  But  I  do  not  think 
that  it  is  necessary  or  proper  to  prove  to  the  jury 
the  wealth  or  poverty  of  either  of  the  parties.  It 
is  a  question  with  which  they  have  nothing  to  do  in 
estimating  the  damages."  ^*I  am  not  satisfied  that 
such  evidence,  as  a  separate  independent  item, 
should  be  admitted  for  any  purpose." 

In  Case  v.  Marks,  20  Conn.  248,  it  was  held  that 
in  an  action  of  slander  the  defendant  cannot  prove 
his  own  poverty  in  mitigation  of  damages ;  and  the 
court  said  of  Benn^t  v.  Hyde,  6  Conn.  24:  **This 
court  held  that  the  plaintiff  might  prove  the  amount 
of  the  defendant's  property,  to  aggravate  damages, 
in  an  action  of  slander;  and  this  solely  on  the 
ground  of  a  supposed  weight  and  influence  which 
wealth  might  give  to  the  slanderous  words.  We  do 
not  intend  to  overrule  that  decision,  although  we 
could  better  reconcile  it  to  our  views  of  correct 
principle  if  we  could  see  that  wealth  alone,  espe- 
cially in  this  state  of  society,  gives  of  course  to  its 
possessor  rank  and  influence.  If  it  does  in  some 
instances,  this  is  not  so  commonly  true,  we  think, 
as  that  a  new  and  important  legal  principle  should 
grow  out  of  it.  However  this  may  be,  in  the  pres- 
ent case  it  is  the  defendant  who  offers  to  prove  his 
own  pecuniary  condition  to  shield  himself  from  the 
consequences  of  his  own  wrong." 

Such  evidence  was  held  inadmissible  in  Ware  y. 
Cartledge,  84  Ala.  (N.  S.)  622.  The  court  said: 
**The  mere  ownership  of  $20,000  worth  of  prop- 
erty is  not  legal  evidence  of  the  owner's  rank  and 
influence  in  society.  Greenleaf  and  Starkio  agree 
that  the  defendant's  ability  is  not  a  legitimate  in- 
quiry in  an  action  of  slander,  and  the  courts  of  New 
Jersey  agree  with  them ;  and  this  conclusion  is  for- 
tified by  the  general  principles  regulating  the  as- 
sessment of  damages.  Greenl.  Ev.,  §  269;  Stark, 
on  Slander,  402 ;  Coxe,  79,  80 ;  Seay  v.  Greenwood^ 
21  Ala.  495 ;  Jones  v.  BonneU,  13  id .  490.  Opposed 
to  this  array  of  principles  and  ttat\iOTV\Afia^  otl^  oit 
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two  States  have,  without  reason  and  contrary  to 
principle,  adopted  a  different  rule.  Ccwc  v.  Marks, 
20  Conn.  248,  shakes  the  force  of  Bennett  v.  Byde,  6 
id.  24,  and  in  Morris  v.  Barker,  4  Harr.  520,  it  was 
expressly  held  that  the  defendant's  circumstances 
cannot  be  given  in  evidence  in  an  action  of  slander." 


CRIMINAL  LIBEL, 


THE  subject  of  criminal  libel,  always  one  of  very 
oonsiderable  interest  in  a  community  in  which 
free  ppeech  and  a  free  press  prevail,  and  especially  so 
at  this  time,  when  by  reason  of  the  conduct  of  the 
recent  political  campaign  and  the  comments  thereupon 
by  the  public  journals,  it  has  been  brought  promi- 
nently before  both  the  people  and  the  profession, 
would  seem  to  merit  more  careful  and  exact  considera- 
tion than  that  accorded  it  by  Mr.  John  Miller,  In  your 
issue  of  December  25.  In  the  first  place,  it  is  obvious 
that  tho  offense  in  question  must  itself  be  thorcmghly 
understood  before  the  intent  and  scope  of  the  statutes 
which  prescribe  its  punishment  can  be  compreheuded. 
Blackstone  defines  it  as  **  a  malicious  defamation  of 
auy  person,  and  especially  of  a  magistrate,  made  pub- 
lic by  either  printing,  writing,  signs  or  pictures,  in 
order  to  provoke  him  to  wrath,  to  expose  him  to  pub- 
lic hatred,  contempt  and  ridicule."  Further,  that  in 
a  criminal  prosecution  **  the  tendency  which  all  libels 
have  to  create  animosities  and  to  disturb  the  public 
peace,  is  the  whole  that  the  law  considers.*'  Bl.  Com., 
Vol.  iv.,  §§  150, 151  (Wend,  ed.) 

It  is  apparent  from  this,  the  common-law  definition 
of  the  offense,  that  so  far  as  the  administration  of 
criminal  justice  is  concerned,  libel  is  not  a  crime  be- 
cause, as  Mr.  Miller  says,  it  is  **  an  injury  to  the  per- 
son," but  rather  because  of  its  **  tendency  to  create 
animosities  and  to  disturb  the  public  peace."  So  far 
as  it  is  merely  an  injury  to  the  person,  it  comes  within 
tho  category  of  private  wrongs  or  torts  and  as  such  is 
cognizable  by  courts  of  civil  law,  but  the  bare  fact  that 
all  libels  are  personal  injuries,  is  a  matter  of  indiffer- 
ence to  the  criminal  law,  whose  sole  concern,  as  Black- 
stone  expresses  it,  is  with  **the  breach  and  violation 
of  the  public  rights,  and  duties  due  to  the  whole  com- 
munity, considered  as  a  community,  in  its  social,  ag- 
gregate capacity." 

Regarded  in  this  light,  therefore,  it  hardly  needs  to 
be  said  that  Mr.  Miller's  wire-drawn  distinction,  mak* 
ing  libel  an  injury  to  the  person,  and  not  to  the  repu- 
tation, is  entirely  immaterial  ih  the  present  discussion 
and  for  the  reason,  as  above  stated,  that  the  criminal 
law  ignores  the  private  injury,  leaving  that  to  be  reme- 
died by  a  civil  action,  and  exercises  itself  solely  in  the 
conservation  of  the  public  peace.  And  this  being  so, 
the  reasoning  is  conciusive  that  wherever  a  criminal 
libel  is  published,  there  an  indictment  will  lie,  and 
this,  too,  regardless  of  the  question  as  to  the  residence 
of  the  person  libelled.  Mr.  Miller  is  indeed  correct,  so 
far  as  he  goes,  in  bis  proposition  that  **  crimes  are  com- 
mitted where  they  take  effect  upon  the  object  in- 
jured," but  his  quotation  of  Justice  Story  is  hardly  in 
point,  at  least  so  faras  the  present  question  is  involved. 
It  &ust  be  remembered  that  a  libel  is  capable  of  too 
extensive  and  diffusive  an  injury  to  be  localized,  and 
that  consequently  all  the  places  **  where  it  takes  effect 
upun  the  object  injured  "  may  be  exceedingly  difficult 
of  ascertainment.  And  besides,  as  we  have  above 
demonstrated,  '*  the  object  injured  "  is  not,  in  the  con- 
templation of  the*  criminal  law,  the  individual  who 
happens  to  be  libelled,  but  the  peace  of  the  commu- 
nity. Indeed,  it  is  not  even  necessary  that  there 
should  be  a  person  in  esse  capable  of  being  libelled,  for 
in  strict  consistency  with  the  doctrine,  as  we  have 
maintained  it,  it  has  been  repeatedly  held  that  one 


may  be  Indicted  for  criminal  libel  where  the  offense 
has  been  committed  in  derogation  of  the  good  name  of 
a  deceased  person,  and  that  in  all  cases  it  is  against 
"  the  tendency  to  a  breach  of  the  peace,"  not 
rily  on  the  part  of  "the  object  of  the  injury,"  but 
well  by  any  one  interested  in  that  object,  that  the 
criminal  law  makes  provision.  3  Chit,  on  Cr.  L.  868. 
And  it  has  even  been  further  held  that  publications 
casting  generaldefamatory  imputations  on  a  particular 
body  of  men,  though  no  particular  individuals  are 
pointed  out,  are  indictable,  and  for  the  same  reason. 
2  Barn.  138, 1G6.  As  to  the  place  of  indictment,  Mr. 
Miller  argues  that  because  the  statute  provides  that  in 
the  case  of  libelled  non-residents,  it  shall  be  had  in 
only  one  county,  therefore  a  criminal  libel  is  not  pos- 
sible in  every  place.  But  this  is  certainly  a  nan  sequi- 
tur,  for  it  has  been  held  time  and  again  that  every  copy 
of  a  libel  sold  by  a  defendant  is  a  separate  publication 
and  subjects  him  to  a  distinct  prosecution,  and  if  this 
be  so  is  it  not  evident  that  this  provision  as  to  the 
venue  is  intended  solely  for  convenience  in  procedure, 
and  does  not  interfere  with  the  prosecutor's  right  to 
obtain  other  indictments  in  different  counties  for  re- 
publications of  the  same  libel  7  Upon  the  whole,  it  is 
apparent  that  Mr.  Miller,  in  the  consideration  of  his 
subject,  has  fallen  into  two  errors :  First,  of  regarding 
the  crime  of  libel  as  an  injury  to  the  person,  and 
second,  of  placing  such  a  construction  upon  the  inten- 
tion of  the  Legislature  in  providing  for  its  punishment 
as  a  public  wrong,  as  would,  if  adopted  by  our  courts, 
put  the  fair  name  of  every  n<m-resident  not  included 
within  the  class  particularized  by  Mr.  Miller,  at  the 
mercy  of  every  petty  and  Infamous  detractor. 

Frederick  W.  Brydon. 
Newbitrgh,  N.  Y.,  Jan,  1, 1881. 


AUTHORITY  OF  DECISIONS   OF   OTHER 

STATES— DUTY  OF   CARRIER  AS  TO 

DELIVERY  OF  GOODS. 

NEW  YORK  COURT  OP  APPEALS,  NOV.  1«,  1880. 


FAni4KinBB  et  aim.  Appellants,  t.  Hart. 

The  decisions  of  the  courts  of  other  States  upon  a  question 
of  general  commercial  law  are  not  binding  upon  the 
courts  of  this  State  even  though  they  relate  to  the  con- 
structlon  of  a  contract  made  in  New  York,  to  be  per- 
formed Id  the  State  in  which  such  decision  is  made. 

Where  such  decision  is  opposed  to  the  current  of  authority 
in  England  and  America,  the  Court  of  Appeals  will  not 
follow  it. 

The  contract  of  a  common  carrier  is  not  fulfilled  by  the 
transportation  of  the  goods  intrusted  to  him.  Be  must 
deliver,  or  offer  to  deliver  them  to  the  consignee,  or 
give  the  consignee  a  reasonable  opportunity  to  remove 
them  after  notice  to  him  where  he  can  be  found,  of 
their  arrival  at  the  place  of  destination^ 

ACTION  to  recover  value  of  goods  shipped  for  trans- 
portation.   Sufficient  facts  appear  in  the  opinion. 

Samuel  Hand,  E.  P,  WTieeler  and  C.  E,  SoiUher,  for 
appellants. 

Oeorge  JEf .  Forster,  for  respondents. 

Miixer,  J.  The  goods  for  the  value  of  which  the 
plaintiffs  claim  to  recover  in  this  action  were  shipped 
at  New  York,  to  be  transported  to  Boston,  and  after 
they  bad  been  called  for  and  delivery  refused,  because 
it  was  not  convenient  for  the  defendant  to  deliver 
them,  and  while  on  deposit  in  the  defendant's  ware- 
house and  before  the  plaintiffs  had  an  opportunity  to 
make  another  demand,  the  warehouse  was  destroyed 
by  fire  together  with  the  goo^^  The  plaintiffs  were 
doing  business  both  iu  New  T^k  and  Boston,  and  all 
resided  in  Boston  except  one  of  them,  who  lived  in 
New  Jersey.    The  coutraot  for  the  transportation  of 
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the  i^oods  was  made  in  New  York  with  the  Norwich 
and  New  York  Transportation  Company,  in  behalf  of 
themseWes  and  the  connectinf^  carriers  to  Boston,  and 
thej  were  to  be  conveyed  to  Boston. 

The  last  part  of  the  route  they  were  placed  in  cars 
Dpou  the  roads  operated  by  the  defendants.  The  rule 
as  to  the  liability  of  carriers  under  the  facts  stated  is 
well  established  by  the  law  merchant,  and  the  author- 
ities are  numerous  in  this  country  and  in  England, 
which  sustain  the  position  that  the  carrier  is  bound  to 
pay  for  the  loss  of  the  goods  destroyed.  It  is  his  duty 
uot  only  to  transport  the  goods,  but  he  has  not  per- 
formed his  entire  contract  as  a  common  carrier  until 
be  has  delivered  the  goods  or  offered  to  deliver  them 
to  the  consignee,  or  has  done  what  is  equivalent,  by 
giving  to  the  consignee,  if  he  can  be  found,  due  notice 
after  their  arrival,  and  by  furnishing  him  a  reasonable 
time  thereafter  to  take  charge  or  to  remove  the  same. 
OaUiff  V.  Bovnie,  4  Bing.  (N.  C.)  314;  S.  C,  11  Clarke 
&  Pin.  45;  Pnce  v.  Powell,  8  Comst.  822;  Zuinv,  N. 
J.  SL  Co.,  49  N.  Y.  442;  Sherman  v.  H.  R.  R.  R.  Co,, 
64  id.  254;  TheSnltanay.  Chapman,  5  Wis.  454:  Slade 
v^  Payne^  14  La.  Ann.  453;  Orave  v.  II.  A  N.  Y.  St. 
Co.,  88  Conn.  143;  C.  I .  R,  R.  R.  v.  Warren,  16  111. 
502;  Ifoses  v.  B.  &  M.  R.  R.,  32  N.  H.  523;  T/ie 
TanffUr,  I  Clifford,  396. 

In  view  of  the  rule  laid  down  in  authorities  cited, 
there  would  appear  to  be  no  serious  question  as  to  the 
plaiutlffiB*  claim  to  recover  for  the  value  of  the  goods 
actually  destroyed.  The  right  of  the  plaintiffs  to  re- 
cover is  resisted,  and  exemption  from  liability  is 
claimed  by  reason  of  the  decisions  of  the  courts  of  the 
State  of  Massachusetts,  holding  adversely  to  the  rule 
which  Is  established  at  common  law,  and  which,  as  we 
have  seen,  has  been  generally  adopted  and  sustained 
in  this  country  and  in  England. 

The  decisions  of  that  State  establish  that  the  pro- 
prietors of  a  railroad,  who  transport  goods  for  hire  and 
deposit  them  in  a  warehouse  until  the  owner  or  con- 
signee has  a  reasonable  time  to  take  them  away,  are 
not  liable,  as  common  carriers,  for  their  loss  by  fire 
without  negligence  or  default  on  their  part;  that  the 
railroad  corporation  ceases  to  be  a  common  carrier  and 
becomes  a  warehouseman  as  a  matter  of  law  when  he 
has  completed  the  duty  of  transportation,  and  has 
assumed  the  position  of  a  warehouseman,  as  a  matter 
of  fact  and  according  to  the  usages  and  necessities  of 
the  business  in  which  it  is  engaged.  Norway  Plains  Co, 
T.  B.  A  M.  R,  R.  Co,,  1  Gray,  263;  Rice  v.  Hart,  118 
Mass.  281. 

These  decisions  are  entitled  to  tho  highest  respect, 
but  like  all  other  adjudications,  are  the  subject  of  re- 
visaU  limitation,  and  even  to  be  overruled  in  the  court 
in  which  they  originated. 

The  same  right  exists  in  the  courts  to  consider  and 
pan  apon  the  same  questions ;  and  how  far  they  should 
be  allowed  to  control  their  decisions  in  a  cause  of  ac- 
tion where  the  contract  was  made  in  another  State, 
but  which  arises  in  part  in  the  State  where  they  wero 
first  enunciated  as  the  law,  is  the  question  to  be  deter- 
niued.  This  question  is  legitimately  before  us,  and  it 
was  long  since  held  in  this  State  that  wo  could  not 
break  in  upon  the  settled  principles  of  our  commercial 
law  to  accommodate  them  to  those  of  any  country. 
Aymar  v.  Sheldofi,  12  Wend.  439. 

This  principle  is  well  established  in  regard  to  all 
eon  tracts  of  a  commercial  cbaracter,  and  so  far  as  may 
be  practicable,  it  is  of  no  little  importance  that  the 
rule  should  be  harmonious  and  uniform.  Contracts  of 
this  description  have  been  the  subject  of  frequent  con- 
sideration in  the  Federal  courts,  and  the  decisions 
have  been  direct  and  clear,  that  while  the  decisions  of 
local  courts  in  xeferc^e  to  matters  purely  local  in  the 
States  are  obligatoryVhroughout  the  country^  they  are 
not  conclusive  and  final  as  to  questions  of  commercial 
law. 


In  Swift  V.  Tyson,  16  Peters,  19,  the  court  say :  **  The 
true  interpretati(m  and  effect  of  contracts  and  other 
instruments  of  commercial  nature  are  to  be  sought, 
not  in  the  decisions  of  local  tribunals,  but  in  the  gen- 
eral principles  and  doctrines  of  commercial  jurispru- 
dence. Undoubtedly  the  decisions  of  local  tribunals 
upon  such  subjects  are  entitled  to,  and  will  receive  the 
most  deliberate  attention  and  respect  of  this  court, 
but  they  cannot  furnish  positive  rules  or  conclusive 
authority  by  which  our  own  judgments  are  to  be 
bound  up  and  governed.*'  In  a  recent  case  (Oates  v. 
National  Bank,  100  U.  S.  239),  the  State  court  in 
Alabama  held  that  by  the  rules  of  tho  commercial  law 
one,  who  receives  a  promissory  noto  as  collateral  se- 
curity for  n  pre-existing  debt,  does  not  become  a  pur- 
chaser for  value  in  the  course  of  business  so  as  to  cut 
off  equities  which  the  maker  may  have  against  the 
payee ;  and  on  appeal,  it  was  held  that  the  courts  of 
the  United  States  are  not  bound  by  the  decisions  of 
the  State  courts  upon  questions  of  commercial  law. 

This  principle  has  been  repeatedly  upheld  in  other 
cases.  Meade  v.  Beale,  Toney,  339,  360;  Austen  v. 
Miller,  5  McLean,  153;  The  Ship  George  Olcott,  89; 
Pine  Grove  v.  Talcott,  19  Wall.  666;  Robinson  v.  Com, 
Ins.  Co.,  3  Sumu.  220. 

In  Meade  v.  Beale,  supra,  it  is  said,  '*  where  the  State 
court  does  not  decide  a  caso  upon  the  particular  law  of 
the  State  or  established  usage,  but  upon  general  prin- 
ciples of  commercial  law,  if  it  falls  Into  error,  that 
erroneous  decision  is  not  regarded  as  conclusive." 

From  the  authorities  cited,  it  follows  that  if  the 
higher  court  in  the  State  of  Massachusetts  has  made 
an  erroneous  decision,  wrong  in  principle  and  contrary 
to  n  well-settled  rule  of  commercial  law  in  the  English 
courts,  in  the  Supreme  Court  of  the  United  States, 
and  many  of  the  State  courts,  and  especially  adverse 
to  the  decisions  of  this  court,  it  should  not  be  followed, 
and  it  is  uot  only  the  right  but  tho  duty  of  this  court 
to  adhere  to  its  own  decisions.  Any  other  rule  would 
lead  to  confusion  in  regard  to  a  principle  of  general 
application;  for  if  the  doctrine  of  the  Massachusetts 
court  is  to  prevail,  the  right  of  the  aggrieved  party 
might  depend  upon  the  fact  whether  the  action  was 
brought  in  the  Federal  or  State  court,  and  if  the  action 
in  this  case  had  been  brought  in  the  Circuit  Court  of 
the  United  States  for  the  State  of  Massachusetts,  the 
plaintiffs  would  be  entitled  to  recover,  while  in  the 
State  court  a  different  result  would  prevail.  Richard- 
son V.  Goddard,  23  How.  (U.S.)  38;  The  Tangier,! 
Clifford,  396;  Moses  v.  B.  &  M.  R.  R.,  32  N.  H.  523. 

This  court  has  the  same  authority  to  disregard  the 
Massachusetts  decision,  in  a  case  involving  a  commer- 
cial question,  as  the  court  had  to  establish  a  rule  ad- 
verse to  the  decisions  of  this  court,  as  was  done  virtu- 
ally in  the  cases  cited. 

Now  it  is  important  to  determine  whether  upon 
reconsideration  any  different  rule  would  havo  been 
adopted.  It  is  sufficient  to  say  that  in  reference  to  a 
law,  not  of  a  single  State,  but  affecting  the  commerce 
of  the  world,  the  decisions  of  the  courts  of  such  State 
are  not  obligatory  upon  the  courts  of  other  States  or 
countries. 

The  learned  counsel  for  the  respondent  argues,  that 
as  the  delivery  of  the  goods  was  to  be  made  in  Boston, 
where  they  wero  destroyed,  the  law  of  Massachusetts 
should  control  In  respect  to  such  delivery,  and  we  are 
referred  to  several  decisions  which,  it  is  claimed,  sus- 
tain this  doctrine.  Barter  v.  Wheeler,  49  N.  H.  9; 
Gray  v.  Jadcson,  51  id.  9 ;  KnoicUon  v.  Erie  Railroad 
Co.,  19  Ohio  St.  260;  M.  St.  P.  R.  R.  Co,  v.  Smith,  7 
Chicago  Leg.  News,  174. 

While  these  cases  uphold  the  general  principle  that 

where  the  contract  is  to  be  performed  partly  in  one 

country  and  partly  in  another  country,  each  portion  is 

to  be  interpreted  according  to  the  laws  of  the  country 

1  where  it  is  to  be  performed  —  a  rule  which.  v%  IxiWy  «a%- 
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tained  by  authority;  see  Story  on  Cont.,  §665;  Pope 
V.  Nickeraon,  3  Story,  474,  485 ;  Scudder  v.  Union  NaL 
Bwik^  1  Otto,  413;  Pomeroy  v.  Aitisworth^  22  Barb. 
118 ;  none  of  them  hold  that  where  a  great  principle 
of  commeroial  law  has  beeu  established,  which  is  uni- 
yersally  acknowledged  and  acquiesced  in,  the  law 
announced  by  the  courts  of  a  single  State  can  overturn 
that  principle  and  control  the  decisions  of  the  courts 
of  another  and  distant  State. 

No  such  question  arose  in  any  of  the  cases  cited,  and 
the  answer  to  the  position  taken,  that  the  decisions  of 
the  local  courts  should  control,  is  that  such  decisions 
are  not,  under  the  circumstances,  a  correct  interpreta- 
tion of  the  rule  of  law  in  such  a  case,  and  are  not  the 
accepted  law  of  the  land.  It  is  erroneous,  and  must 
fall  for  the  reason  that  it  cannot  be  upheld  either  upon 
principle  or  authority.  Nor  are  any  of  the  authorities 
cited  applicable  to  the  case  considered.  As  to  those 
cited  from  the  State  of  New  Hampshire,  it  may  be  re- 
marked, that  the  precise  question  was  presented  in 
Moses  V.  B.  «fc  M.  R,  R.  Co.,  32  N.  H.  523,  where  the 
goods  were  transported  to  Boston  and  burned  before 
the  consignee  had  an  opportunity  to  remove  them,  and 
the  authority  of  the  Massachusetts  cases  repudiated, 
and  it  was  said  that  hj  the  rule  there  laid  down,  the 
salutary  principles  of  the  common  law  are  sacrificed 
to  considerations  of  convenience  and  expediency  in 
the  simplicity  and  precise  and  practical  character  of 
the  rule  which  is  established. 

The  case  of  CuHU  v.  D,  L.  W,  R.  R.  Co.,  74  N.  Y. 
116,  involved  a  question  as  to  the  effect  of  a  local 
statute  of  Pennsylvania,  limiting  the  defendant's 
liability  ui>on  the  law  applicable  to  such  a  case  in  the 
State  of  New  York.  It  was  held  that  the  lex  loci  con- 
tractus did  not  control  the  place  of  delivery,  being  a 
material  and  important  part  of  the  contract,  and  in 
contemplation  of  the  parties  at  the  time. 

It  was  said  that  it  was  a  reasonable  inference  that  it 
was  entered  into  with  reference  to  the  laws  of  the  place 
where  delivered.  The  case  last  .cited  did  not  involve 
any  such  question  as  here  presented,  as  there  was  no 
conflict  in  reference  to  the  decisions  of  the  courts,  and 
no  question  made  as  to  any  general  rule  of  commercial 
law  being  involved,  as  is  the  case  here. 

If  there  had  been  a  positive  statute  of  the  State  of 
Massachusetts,  providing  that  the  carrier's  liability 
should  cease  when  the  goods  had  been  deposited  at  the 
end  of  the  route  in  a  suitable  warehouse,  a  different 
question  would  arise,  and  it  might  well  bo  contended 
that,  as  the  question  arose  under  the  statute  of  that 
State,  the  question  of  liability  would  depend  upon  the 
construction  placed  upon  such  statute  by  the  court  in 
Massachusetts,  in  accordance  with  the  decision  of  the 
courts  of  this  State  and  the  Supreme  Court  of  the 
United  States.  Jessup  v.  Caniegis,  Mans.  Opin.,  80 
N.  Y. ;  Mills  v.  3/.  C.  -R.  R.  Co,,  45  N.  Y.  626;  Whit- 
ford  V.  Panama  R.  R,  Co.,  23  id.  465;  Elmendorf  v, 
Taylor,  10  Wheat.  152;  Skeelyy.  Orey,  11  id.  367;  Toim 
of  Ottawa  V.  Perkins,  94  U.  S.  260;  Fairfield  v.  County 
of  Oallaten,  Mans.  Opin.  U.  S.  Sup.  Ct.  But  no  such 
question  arises  in  the  case  at  bar.  So,  also,  if  the 
Massachusetts  cases  were  decisive  as  to  the  law  upon 
the  question  considered,  it  might  well  be  urged  that 
the  plaintiff  entered  into  the  contract  having  them  in 
view.  But  as  we  have  seen  they  are  not  conclusive 
and  the  real  point  is  what  is  the  common  law  rule,  and 
the  courts  of  Massachusetts  having  decided  one  way, 
and  the  courts  of  the  United  States  and  of  this  State, 
as  well  as  those  of  other  States  and  countries  differ- 
ently, it  is  open  in  a  case  arising  in  the  courts  of  this 
State  to  determine  the  rule.  It  is  the  same  subject 
and  involves  the  precise  point  whether  the  common 
law  shall  prevail,  and  whether  the  desision  of  the  State 
court  is  erroneous.  The  question  is  not  as  to  the  ap- 
plication of  a  local  statute  or  a  local  law,  but  one  of  a 
comprehensive  character,  affecting  a  general  rale  ap- 


plicable to  all  contracts  of  the  nature  of  the  one  now 
involved.  The  fact  that  the  defendants  were  car- 
riers between  New  York  and  Boston  only  for  a 
portion  of  tho  route,  and  that  directly  they  made  no 
contract  with  tho  plaintiffs,  cannot  affect  the  question 
as  to  tho  liability  upon  the  contract  made  on  their 
behalf  for  transportation  over  their  portion  of  the 
route.  As  the  original  contract  was  made  in  New 
York  for  a  through  transportation,  the  connecting 
carrier  was  entitled  to  all  the  benefit  of  the  contract, 
as  well  as  any  special  exemption  it  contained.  Maghee, 
V.  C.  A  A,  R.  R.  Co.,  45  N.  Y.  514-521;  LambY.  The 
Same',  46  Id.  271. 

For  the  same  reason  they  would  bo  subject  to  all  the 
obligations  incurred  thereby.  Tho  contract  between 
the  first  carrier  and  the  connecting  carrier  is  deemed 
to  have  been  made  for  the  shippers'  benefit  and  is 
ratified  by  bringing  the  suit.  Oreen  v.  Clark,  2  Kern. 
343,  and  each  of  the  connecting  lines  is  responsible  for 
injuries  on  its  own  line,  except  where  there  is  an  ex- 
press contract  for  carriage  beyond  the  terminus.  Con- 
diet  y.  Q.  T.  R.  R.  Co.,  54  N.  Y.  500;  Root  v.  Q,  W. 
R.  R.  Co.,  45  id.  524;  Sherman  v.  JEZ.  R.  R,  R.  Co.,  64 
id.  260. 

The  contract,  being  made  in  New  York,  is  binding 
upon  the  plaintiffs,  the  shippers  and  the  defendants, 
the  connecting  carriers,  so  far  as  they  undertook  to 
perform  it ;  and  although  their  liability  arose  at  the 
end  of  their  route,  yet  it  was  under  the  contract  as 
made  in  New  York.  We  are  referred  to  a  number  of 
cases  by  the  learned  counsel  for  tho  respondent  to  sus- 
tain the  proposition  that  the  general  obligation  created 
by  the  law  of  the  place  of  delivery,  in  respect  to  the 
mode  of  delivery  by  a  carrier,  controls,  and  it  is  urged, 
that  when  by  the  law  of  the  place  of  delivery,  the  car- 
rier had  a  right  to  store  the  goods,  the  nature  of  the 
bailment  is  changed,  and  the  carrier  is  relieved  from 
the  responsibility  originally  assumed,  and  the  liability 
of  a  warehouseman  is  substituted.  We  do  not  deem 
it  necessary  to  controvert  the  correctness  of  the  rule 
laid  down,  wbero  it  does  not  interfere  with  the  general 
principles  and  doctrines  of  commercial  jurisprudence; 
but  there  is  no  case  cited  which  holds  that  the  court 
of  another  State,  whero  an  action  is  pending,  may  not 
adhere  to  its  own  rules  and  disregard  the  decision  of  a 
State  which  overrules  a  great  principle.  As  we  have 
seen,  the  United  States  Supreme  Court  have  refused 
to  sustain  the  decisions  of  the  State  court  when  vio- 
lating a  great  principle,  and  the  rule  is  a  sound  one 
which  upholds  the  position  that  the  decision  of  the 
State  court  should  not  be  followed  to  such  an  extent 
as  to  make  a  sacrifice  of  truth,  justice  and  law. 
Qelpcke  Y.  Dubuque,  I  Wtill.  175,  205;  Olcott  v.  Super- 
visors, 16  id.  678. 

It  is  upon  a  principle  of  comity  that  one  State  recog- 
nizes and  admits  the  operation  of  the  laws  of  another 
State  within  Its  own  jurisdiction,  where  such  law  is  not 
contraiy  to  its  own  rules  of  policy,  or  to  abstract  right, 
or  the  promotion  of  justice  and  morality ;  but  the  prin- 
ciple should  never  be  carried  to  the  extent  of  holding 
that  a  suitor  in  its  courts  is  debarred  from  the  main- 
tenance of  his  just  rights  according  to  its  well-estab- 
lished decisions  and  law,  and  the  general  principles  of 
the  common  law,  which  it  has  fully  recognized  and 
which  are  almost  universally  regarded  and  accepted, 
in  reference  to  the  question  presented  wherever  the 
common  law  prevails.  No  rules  of  comity  demand 
any  such  sacrifice  in  the  business  intercourse  between 
the  people  of  the  different  States,  and  great  injustice 
might  follow  by  yielding  to  such  a  principle,  and  in 
sustaining  a  rule  of  law  which  was  wrong  in  itself, 
hostile  to  the  policy  and  law  of  the  State  whero  the 
contract  was  made,  and  adverse  to  tho  general  current 
of  authority  elsewhere.    King^Sarria,  69  N.  Y.  24. 

In  the  consideration  and  determination  of  the  case 
before  us,  it  is  worthy  of  notice  that  tho  contract  made 
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in  New  York,  as  the  record  shows,  was  In  effect  iu 
conformitj  with  the  usual  course  of  business,  that  the 
guods  were  to  be  delivered  to  the  consignees.  In  Rice 
Y.  Hart,  »upra,  the  contract  was  merely  to  transport 
to  Boston,  and  was  silent  as  to  delivery.  It  may  per- 
haps be  doubted  whether  the  agreement  to  deliver  to 
the  plaintiff^  as  consignees  was  satisfied  by  a  delivery 
to  the  defendants ;  especially  after  a  demand  by  the 
plaintiA  and  a  refusal  to  deliver  to  them.  If  the  ship- 
per was  entitled  to  the  benefit  of  a  contract  to  deliver 
the  goods  to  the  consignee  without  any  restriction,  it 
Is  not  entirely  clear  that  the  rule  laid  down  In  the 
Massachusetts  decisions  is  applicable.  Without,  how- 
ever, expressing  a  decisive  opinion  upon  the  question 
last  discussed,  for  the  reason  already  apparent,  the 
role  adopted  in  these  oases  cannot  be  sustained. 

It  should  not  be  overlooked  that  the  point  presented 
does  not  involve  solely  a  question  as  to  a  local  law  but 
part  of  a  system  of  general  commercial  law. 

That  the  court  In  Massachusetts  had  decided  the  law 
ooptrary  to  what  it  was,  is  not  controlling,  for  it  may 
be  assumed,  even  if  the  parties  had  knowledge  of  the 
decision,  that  they  knew  it  was  wrong,  and  contracted, 
having  in  view  the  law  as  it  actually  existed.  Like  an 
unconstitutional  law,  void  of  itself,  the  decision  was 
not  the  law  and  is  not  to  be  regarded  as  authority  for 
that  reason.  The  judgment  must  be  reversed  and 
judgment  should  be  rendered  in  favor  of  the  plaintiff 
for  $6,156.95,  with  interest  from  November  7, 1872,  with 
costs. 

All  concur,  except  Folger,  C.  J.,  and  Earl,  J.,  who 
concur  iu  result. 


EMPLOYMENT  BY  STATE  NOT  AN  OFFICE — 
STATE  LAW  IMPAIRING  CONTRACT, 

SUPRBMB  COURT  OP  THE  UNITED  STATES,  NOV.  15, 1880. 

Bjull,  Plaintiff  in  Error,  v.  Stats  of  Wisconsin. 

By  an  act  of  the  Legislature  of  Wisconsin,  plaintiff  and 
others  were  directed  to  make  a  survey  of  the  State  and 
the  governor  was  directiKi  to  make  a  written  contract 
with  each  for  the  performance  of  his  work,  such  con- 
tract to  provide  for  a  fixed  compensation.  In  pursuanco 
of  this,  the  governor  did  enter  into  a  contract  with 
plaintiff  for  a  time  and  at  a  rate  of  compensation  within 
the  limits  of  the  legislative  authority.  By  a  subsequent 
act  the  act  above  mentioned  was  repealed,  field,  that 
the  employment  of  plaintiff  was  not  an  office  which  the 
Legislature  had  the  right  to  al>ollsh  at  pleasure,  but  a 
contract  the  obligation  of  which  could  not  be  impaired 
by  a  State  Legislature. 


1 


K  error  to  the  Supreme  Ck>urt  of  the  State  of  Wis- 
oonsln.    The  opinion  states  the  case. 


SwATKS,  J.  This  is  a  writ  of  error  to  the  Supreme 
Court  of  Wisconsin.  The  case  we  are  called  on  to  con- 
sider is  thus  disclosed  in  the  record : 

By  an  act  of  the  Legislature,  entitled  **An  act  to 
provide  for  a  geological,  mineraloglcal,  and  agricultural 
survey  of  the  State,**  passed  March  16, 1857,  James  Hall 
of  the  State  of  New  York,  the  plaintiff  in  error,  and 
BErm  Carr  and  Edward  Daniels  of  Wisconsin,  were  ap- 
pointed *'  commissioners  '*  to  make  the  survey.  Their 
dutiea  were  specifically  defined  and  were  all  of  a 
•clentifio  character.  They  were  required  to  distribute 
the  functions  of  their  work  by  agreement  among  them- 
selves, sod  to  employ  such  assistants  as  a  majority  of 
them  might  deem  necessary. 

The  governor  was  required  '*  to  make  a  written  con- 
tract with  each  commissioner  **  for  the  performanco  of 
his  allotted  work,  and  *'the  compensation  therefor, 
indadtng  the  chaise  of  each  commissioner,**  and  it 
was  declared  that  4lach  contract  shall  expressly  pro- 
.▼ide  that  the  eompensation  to  such  commissioners 


shall  be  at  a  certain  rate  per  annum,  to  be  agreed  upoui 
and  not  exceeding  the  rate  of  two  thousand  dollan 
per  annum,  and  that  payment  will  be  made  only  foi 
such  part  of  the  year  as  such  commissioner  may  actu- 
ally be  engaged  in  the  discharge  of  his  duty  an  sucli 
commissioner." 

In  case  of  a  vacancy  occurring  in  the  commission, 
the  governor  was  empowered  to  fill  it,  and  he  wai 
authorized  to  **  remove  any  member  for  incompetency 
or  neglect  of  duty." 

To  carry  out  the  provisions  of  the  net,  the  sum  of 
16,000  per  annum  for  six  years  was  appropriated,  **  to 
be  paid  to  the  persons  entitled  to  receive  the  same.** 

By  an  act  of  the  Legislature  of  April  2,  1860,  Hall 
was  made  the  principal  of  the  commission  and  was 
vested  with  the  general  supervision  and  control  of  the 
survey.  He  was  required  to  contract  with  J.  D. 
Whitney  and  with  Charles  Whittlesey  for  the  com- 
pletion within  the  year  of  their  respectivo  surveys. 
To  carry  into  effect  these  provisions  the  governor  was 
authorized  to  draw  such  portion  of  the  original  appro- 
priation, not  drawn  previous  to  the  29th  of  May,  1858, 
as  might  be  necessary  for  that  purpose  —  the  residue 
to  be  otherwise  used  as  directed. 

By  a  subsequent  act  of  March  21, 1862,  both  the  acts 
before  mentioned  were  repealed  without  qualification. 
On  the  29th  of  May,  1858,  Hall  entered  into  a  contract 
with  the  governor,  whereby  it  was  stipulated  on  his 
part  that  he  should  perform  the  duties  therein  men- 
tioned, touching  the  survey,  **  this  contract  to  continue 
till  the  3d  day  of  March,  1863,  unless  the  said  Hall 
should  be  removed  for  incompetency  or  neglect  of 
duty,  *  *  *  *  or  unless  a  vacancy  shall  occur  in 
his  office  by  his  own  act  or  default.** 

On  the  part  of  the  State  it  was  stipulated  **that 
the  said  Hall  shall  receive  for  his  compensation  and 
expenses,  including  the  expense  of  his  department  of 
said  survey,  at  the  rate  of  $2,000  per  annum.**  *  *  * 
'*  Provided  that  for  such  time  as  said  Hall  or  his  assist- 
ants shall  not  be  engaged  in  the  prosecution  of  his 
duties  according  to  the  terms  of  said  act  and  of  this 
contract,  deduction  shall  be  made,  pro  rata,  from  the 
sum  of  his  annual  compensation  and  expenses.** 

Hall  brought  this  action  upon  tho  contract.  The 
declaration  avers  that  immediately  after  the  execution 
of  the  contract  he  entered  upon  the  performance  of 
the  duties  thereby  enjoined  upon  him  and  continued 
in  their  faithful  performance  until  the  time  specified 
in  the  contract  for  its  expiration,  to  wit,  the  3d  of 
March,  1863;  that  he  was  not  removed  by  the  governor 
for  incompetency  or  neglect,  nor  was  any  complaint 
ever  made  by  the  governor  against  him ;  that  he  never 
at  any  time,  directly  or  indirectly,  assented  to  the 
repeal  of  the  acts  of  1857  and  I860,  and  that  thereafter 
be  continued  in  the  performanco  of  his  labors  the  same 
as  before,  and  that  for  the  year  ending  March  3, 1863, 
he  devoted  his  whole  time  and  skill  without  cessation 
to  the  work. 

He  avers  further,  that  for  his  services  performed 
prior  to  March  3, 1862,  he  was  fully  paid,  but  that  for 
the  year  ending  March  3, 1863,  he  had  received  noth- 
ing; that  payment  was  demanded  and  refused  on  the 
3d  of  December,  1863,  and  that  the  defendant  is,  there- 
fore. Justly  indebted  to  him  in  the  sum  of  two  thousand 
dollars  with  interest  from  the  date  last  mentioned. 
He  avers  finally,  that  on  the  30th  of  January,  1875,  he 
presented  his  claim  to  the  Legislature  by  a  proper 
memorial  and  that  its  allowance  was  refused. 

The  State  demurred  upon  two  grounds :  1.  That  the 
complaint  did  not  show  facts  sufficient  to  constitute  a 
cause  of  action.  2.  That  it  appeared  upon  the  face  of 
the  complaint  that  the  cause  of  action  did  not  accrue 
within  six  years  beforo  the  commencement  of  the 
action. 

In  support  of  the  first  objection  it  was  insisted  that 
the  employment  of  the  plaintiff  was  an  office  and  that 
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the  Lefcl^ature  had  therefore  the  right  to  aholish  it  at 
pleasure.  For  the  plaintiff  it  was  maiutaiued  that 
there  was  a  contract  and  that  the  repealing  act  im- 
paired its  obligation  in  violation  of  the  contract  clause 
of  the  Constitution  of  the  United  States. 

The  court  sustained  the  demurrer  upon  the  first 
ground,  and  the  plaintiff  declining  to  amend,  dismissed 
his  petition.  The  opinion  of  the  court  is  limited  to 
the  first  point,  and  ours  will  be  confined  to  that  sub- 
ject. The  whole  case  resolves  itself  into  the  issue  thus 
raised  by  the  parties. 

No  question  is  made  as  to  the  suability  of  the  State. 
The  proceeding  is  authorized  by  a  local  statute.  The 
question  raised  by  the  record  is  within  our  jurisdic- 
tion. In  the  exercise  of  that  jurisdiction  in  such  cases, 
this  court  is  unfettered  by  the  authority  of  State 
adjudications.  It  acts  independently  and  is  governed 
by  its  own  views.    Pitie  Grove  v.  TalcoM,  19  Wall.  6G6. 

The  question  to  be  considered  was  before  us  in  The 
UniUd  States  v.  HaHweU,  6  Wall.  393.  It  was  there 
Bald  that  **an  office  is  a  public  station  or  employment 
conferred  by  the  appointment  of  government.  The 
term  embraces  the  ideas  of  tenure,  duration,  emolu- 
ment and  duties.'*  *  ♦  ♦  **A  government  office  is 
different  from  a  government  contract.  The  latter  is 
necessarily  limited  in  its  duration  and  specific  in  its 
objects.  The  terms  agreed  upon  define  the  rights  and 
obligations  of  both  parties,  and  neither  may  depart 
from  them  without  the  assent  of  the  other." 

In  The  U,  JS.  v.  Maurice  et  al.,2  Brock.  96,  Chief 
Justice  Marshall  said :  ^'Although  an  office  is  an  em- 
ployment, it  does  not  follow  that  every  employment  is 
an  office.  A  man  may  certainly  be  employed  under  a 
contract,  express  or  implied,  to  i)erform  a  service  with- 
out becoming  an  officer." 

The  case  before  us  comes  within  the  definition  we 
have  taken  from  The  United  States  v.  HartwelL  The 
statute  under  which  the  governor  acted  was  explicit 
that  he  should  *'  make  a  written  contract  with  each  of 
the  commissioners  aforesaid,  expressly  stipulating  and 
setting  forth  the  nature  and  extent  of  the  services  to 
be  rendered  by  each,  and  the  compensation  therefor," 
and  that  **  such  contract  "  should  '*  expressly  provide 
that  the  compensation  of  each  commissioner  should  be 
at  a  certain  rate  per  annum,  to  be  agreed  upon,  and 
not  exceeding  $2,000  per  annum  for  the  time  such  com- 
missioner may  be  actually  engaged." 

The  action  of  the  governor  conformed  to  this  view. 
The  instrument  executed  pursuant  to  the  statute  re- 
cites that  it  is  an  **  agreement "  between  the  governor 
as  one  party,  and  Hall,  Carr  and  Randall,  the  commis- 
sioners, as  the  other.  They  severally  agreed  to  do 
what  the  statute  contemplated  and  he  agreed  to  pay 
all  that  it  permitted.  The  names  and  seals  of  the  par- 
ties were  affixed  to  the  agreement  and  its  execution 
was  attested  by  two  subscribing  witnesses,  as  in  other 
oases  of  contract. 

Where  an  office  is  created  the  law  usually  fixes  the 
compensation,  prescribes  its  duties,  and  requires  that 
the  appointee  shall  give  a  bond  with  sureties  for  the 
faithful  performance  of  the  service  required.  To  do 
all  this,  if  the  employment  were  an  office,  by  a  contract 
with  the  officer  and  without  his  bond  would,  to  say  the 
least,  be  a  singular  anomaly. 

The  acts  of  1857  and  1860  both  speak  of  Hall  as  **of 
Albany,  N.  Y."  He  was  not,  therefore,  a  citizen  or 
resident  of  the  State  of  Wisconsin.  It  is  well  settled 
in  Wisconsin  that  such  a  person  cannot  be  a  fniblic 
officer  of  that  State.  State  ex  rel.  Off  v.  Smith,  14  Wis. 
497;  State  ex  rel  Schmit  v.  Murray,  28  id.  96. 

In  The  U,  S.  ex  rel.  NoyesY,  Hatch,  1  Pinney  (Wis.) 
182,  the  Supreme  Court  of  the  State  decided  that 
**  the  term  civil  officers  as  used  in  the  organic  law  (act 
of  Congress  of  April  20,  1836)  embraces  only  those  offi- 
cers in  whom  a  portion  of  the  sovereignty  is  vested  or 
to  whom  the  enforcement  of  municipal  regulations  or 


the  control  of  the  general  Interests  of  society  is  con- 
fided, and  does  not  Include  such  officers  as  canal  com- 
missioners."— Syllabus  8. 

In  Butler  v.  The  Regents  of  the  University,  32  Wis, 
124,  the  same  court  held,  without  dissent,  that  a  pro- 
fessor in  the  State  University,  appointed  for  a  stated 
term  with  a  fixed  salary,  was  not  a  public  officer,  in 
such  a  sense  as  prevented  his  employment  from  creat- 
ing a  contract  relation  between  himself  and  the 
Regents. 

It  is  hard  to  distinguish  that  case  in  principle  from 
the  one  before  us.  In  a  sound  view  of  the  subject  it 
seems  to  us  that  the  legal  position  of  the  plaintiff  in 
error  was  not  materially  different  from  that  of  parties 
who,  pursuant  to  law,  enter  into  stipulations  limited 
in  point  of  time,  with  a  State,  for  the  erection,  altera- 
tion or  repair  of  public  buildings,  or  to  supply  the  offi- 
cers or  employees  who  occupy  them,  with  fuel,  light, 
stationery,  and  other  things  necessary  for  the  public 
service.  The  same  reasoning  is  applicable  to  the  count- 
less employees  in  the  same  way,  under  the  National 
government.  It  would  be  a  novel  and  startling  doc- 
trine to  all  these  classes  of  persons,  that  the  government 
might  discard  them  at  pleasure,  because  their  respect- 
ive employments  were  public  offices  and  hence  without 
the  protection  of  contract  rights. 

It  is  not  to  be  supposed  that  the  plaintiff  in  error 
would  have  turned  hie  back  upon  like  employment, 
actual  or  potential,  elsewhere  and  have  stipulated  as 
he  did  to  serve  the  State  of  Wisconsin  for  the  period 
named,  if  the  idea  had  been  present  to  his  mind  that 
the  State  had  the  reserved  power  to  break  the  relation 
between  them  whenever  it  might  choose  to  do  so.  Nor 
is  there  any  thing  tending  to  show  that  those  who 
acted  in  behalf  of  the  State  had  any  such  view  at  that 
time.  All  the  facts  disclosed  point  to  the  opposite 
conclusion  as  to  both  parties. 

Undoubtedly  as  a  general  proposition  a  State  may 
abolish  any  public  office  created  by  a  public  law  (i^etr- 
ton  V.  Commissioners,  100  U.  S.  559),  but  even  with 
respect  to  those  offices  the  circumstances  may  be 
such  as  to  create  an  exception.  In  the  Dartmouth  CoU 
lege  case,  4  Wheat.  694,  Justice  Stoxy  said :  **  It  is  ad- 
mitted that  the  State  Legislature  have  power  to 
enlarge,  repeal,  and  limit  the  authorities  of  public  offi- 
cers in  their  official  capacities,  in  all  cases  where  the 
Constitutions  of  the  States  respectively  do  not  prohibit 
them ;  and  this  among  others  for  the  very  reason,  that 
there  is  no  express  or  implied  contract  that  they  shall 
always,  during  their  continuance  in  office,  exercise 
such  authorities.  But  when  the  Legislature  makes  a 
contract  with  a  public  officer,  as  in  case  of  a  stipulated 
salary  for  his  services  during  a  limited  period,  this, 
during  the  limited  period,  is  just  as  much  a  contract, 
within  the  purview  of  the  constitutional  prohibition, 
as  a  like  contract  would  be  between  two  private 
citizens." 

When  a  State  descends  from  the  plane  of  its  sover- 
eignty and  contracts  with  private  persons,  it  is  re- 
garded pro  hac  vice,  as  a  private  person  itself,  and  is 
bound  accordingly.    Davis  v.  Chay,  16  Wall.  232. 

The  general  government  has  no  powers  but  such  as 
are  given  to  it  expressly  or  by  implication.  The  States 
and  their  Legislatures  have  all  such  as  have  not  been 
surrendered  or  prohibited  to  them.  Oilman  v.  PhUa,, 
3  Wall.  725;  and  see,  also,  2  Greenleaf*s  Cruise,  67. 

That  the  laws  under  which  the  governor  acted,  if 
valid,  gave  him  the  power  to  do  all  he  did,  is  not 
denied.  We  will  not,  therefore,  dwell  upon  that 
point.  The  validity  of  those  laws  is  too  clear  to 
admit  of  doubt.  It  would  be  a  waste  of  time  to  dis- 
cuss the  subject. 

We  are  of  the  opinion  that  the  Supreme  Court  of  the 
State  erred  in  the  judgment  given.  It  is  therefore 
reversed  and  the  case  will  be  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 
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KX  POST  FACTO  LAW —REPEAL  OF  STAT- 
UTE OF  LIMITATION. 

NBW  J2RSBT  SUPREME  COURT,  JUNE  TERM,  1880. 

State  of  New  Jersey  v.  Moore. 

A  statute  which  repeals  an  act  llmltiDg  the  time  within 
which  crimes  shall  be  proscribed  is  not  an  ex  poet  fado 
law,  within  the  meaning  of  the  Federal  or  State  Con- 
stitution. 

A  person  committed  certain  crimes  at  a  time  more  than 
two  years  antecedent  to  the  finding  of  an  indictment, 
and  at  a  time  when  the  iaw  oarred  the  prosecution  for 
such  crimes  by  the  lapse  of  cwo  years ;  after  two  years 
had  run  and  the  prosecution  was  thus  barred,  the  Legis- 
lature repealed  the  act  of  limitation,  and  extended  the 
time  three  years  beyond  the  original  limit,  Heid^  such 
repeal  and  extension  were  valid. 

CASE  certified  from  the  Middlesex  Oyer  This  was 
an  indictment  for  embezzlement,  etc.,  and  was 
found  In  September  term,  i879,  and  at  the  trial  the 
State  was  permitted  to  show  criminal  acts  done  within 
five  years  antecedent  to  the  finding  of  such  indictment. 
There  wait  no  pretense  that  the  defendant  had  been  a 
fugitiTe  from  justice. 

C.  T.  CotoenTioven  and  John  P.  Stockion^  attorney- 
genenUt  for  the  State. 

A,  v.  Schenck,  for  defendant. 

Beahlet,  G.  J.  By  the  one  hundred  and  thirteenth 
section  of  the  criminal  procedure  act  it  is  provided, 
among  other  things,  that  no  person  shall  be  **  prose- 
cuted, tried  or  punished  for  any  offeuse  not  punishable 
with  death,  unless  the  indictment  shall  be  found 
within  two  years  from  the  time  of  the  committing  of 
the  offense,  or  incurring  of  the  fine  or  forfeiture  afore- 
said.*' On  March  14, 1879,  an  act  was  passed  changing 
this  period  of  limitation  from  two  years  to  five. 

At  the  trial  of  this  case  the  counsel  of  the  defend- 
ant objected  to  the  reception  of  any  evidence  showing 
the  commission  of  any  criminal  act  of  his  client  at  a 
date  prior  to  the  period  of  two  years  before  March  14, 
18i9,  and  the  objection  having'  been  overruled,  excep- 
tion was  taken.  On  the  part  of  the  State  it  was  then 
shown  that  various  acts  of  embezzlement  had  been 
committed  by  the  defendant  prior  to  two  years  before 
the  above-mentioned  date,  and  consequently  at  a  time 
which  was  more  than  two  years  before  the  finding  of 
the  present  Indictment.  It  will  be,  therefore,  observed 
that  the  defendant  may  have  been  convicted  for  an 
offense  the  prosecution  of  which  had  become  barred 
by  the  original  act  of  limitationi  first  above  cited.  The 
question,  therefore,  now  to  be  considered  by  this  court, 
on  this  application  for  its  advisory  opinion,  is, 
whether  this  right  to  prosecute,  thus  barred  by  lapse 
of  time,  could  be  resuscitated  by  the  modifying  act 
passed  in  the  year  1879. 

The  principal  position  taken  against  the  validity  of 
this  statute  which  removes  the  bar  of  the  limitation 
in  question  is,  that  such  law  is  an  ex  post  facto  law, 
and  is  therefore  prohibited  by  t>oth  the  Federal  and 
State  Constitutions. 

But  does  this  act  bear  the  legal  character  thus  im- 
puted  to  it  ?  It  is  impossible  intelligently  to  settle  this 
question  unless  we  first  ascertain  with  entire  clearness 
what  Is  an  ex  post  facto  law. 

These  words  are  technical,  and  have,  and  always 
have  had,  a  fixed  and  definite  meaning  in  their  appli- 
cation to  criminal  law.  In  the  same  sense  they  were 
used  before  their  introduction  into  the  Federal  Con- 
stitution, by  Blackstone  and  other  English  writers;  by 
Hamilton  in  The  FederdUst,  and  in  the  resolutions 
passed  by  several  of  the  State  conventions.  Nor  do  I 
find  that  since  such  occasions,  when  subjected  to  judi- 
aifll  azpotition,  they  have  had  any  other  signification 


ascribed  to  them.  The  established  import  of  the 
phrase  ex  post  facto  law,  in  the  connection  in  question, 
is,  a  law  that  originates  a  punishment,  or  an  increase 
of  punishment,  for  an  act  already  done.  It  was  a 
legislative  power  to  convert  that  which  was  innocent 
into  that  which  is  criminal,  and  after  the  transaction 
to  adjudge  its  culpability  and  punishment.  Referring 
to  the  injustice  of  enforcing  laws  before  their  proper 
promulgation,  Blackstone  says :  "  There  is  still  a  more 
unreasonable  method  than  this,  which  is  called  making 
of  laws  ex  post  facto;  when  an  action  (indifl'erent  in 
itself)  is  committed,  the  Legislature  then,  for  the  first 
time,  declares  it  to  have  been  a  crime,  and  inflicts  a 
punishment  upon  the  person  who  has  committed  it." 
The  case  of  Calder  v.  Dull,  3  Dall.  386,  is  the  leading 
case  upon  the  subject,  and  it  announces  the  doctrine, 
and  which  has  been  since  uniformly  confirmed,  that 
the  expression  ex  post  facto  law  applies  only  to  crimi- 
nal laws,  and  that  the  phrase  as  used  in  the  Federal 
Constitution  declares  that  the  State  Legislatures  shall 
not  by  statute,''  inflict  a  punishment  for  any  act  which 
was  innocent  at  the  time  it  was  committed,  nor  in- 
crease the  degree  of  punishment  previously  denounced 
for  any  specified  offense."  Before  leaving  this  inter- 
esting case  it  is  proper  to  remark,  however,  that  Judge 
Chase,  in  his  full  and  able  discussion  of  the  subject, 
extends  the  definition  of  an  ex  post  facto  law  so  as  to 
embrace  not  only  those  creating  or  increasing  the  pun- 
ishment, but  also  '*  every  law  that  alters  the  legal  rules 
of  evidence,  and  receives  less  or  different  testimony 
than  the  law  required  at  the  time  of  the  commission 
of  the  offense,  in  order  to  convict  the  offender."  Such  a 
construction  obviously  expands  the  constitutional  pro- 
hibition so  as  to  interdict  an  alteration  by  subsequent 
legislation  of  a  part  of  the  legal  procedure  in  force  at 
the  time  of  the  committing  of  the  offense.  I  am  not 
aware  that  this  view  has  ever  been  sanctioned  by  a  judi- 
cial decision,  but  it  Is  important  to  notice  that  it 
originated  not  in  any  loose  notion  with  respect  to  the 
character  or  scope  of  the  legislation  that  was  pro- 
hibited, but  from  the  consideration  that  this  clause  of 
tlie  Constitution  was  remedial,  and  that  the  particular 
subject  over  which  it  was  thus  sought  to  be  extended 
was,  from  special  considerations,  within  the  mischief. 
The  learned  judge  thus  summarizes  the  evil  uses  to 
which  these  laws  had  been  put  by  the  English  Parlia- 
ment ;  he  says :  **  Sometimes  they  respected  the  crime 
by  declaring  acts  to  be  treason  which  were  not  treason 
when  committed;  at  other  times  they  violated  the 
rules  of  evidence  to  supply  a  deficiency  of  legal  proof 
by  admitting  one  witness,  when  the  existing  law  re- 
quired two;  by  receiving  evidence  without  oath;  or 
the  oath  of  the  wife  against  the  husband,  or  other  tes- 
timony which  the  courts  of  justice  would  not  admit; 
at  other  times  they  inflicted  punishments  where  the 
party  was  not  by  law  liable  to  any  punishment;  and 
in  other  cases  they  inflicted  greater  punishment  than 
the  law  annexed  to  the  offense."  Conceiving  these  to 
be  the  evils  tc  be  extirpated.  Judge  Chase  so  amplified 
the  remedy  by  his  construction,  as  to  make  it  effective 
against  such  evils.  It  should  be  observed,  however, 
that  the  view  so  taken  has  no  tendency  to  introduce 
any  uncertainty  embarrassing  to  the  present  inquiry, 
with  respect  to  the  subjects  to  which  the  provision  is 
applicable,  for  it  still  applies  only  to  specialized  classes 
of  cases. 

It  is  obvious,  then,  excepting  either  the  wider  or  nar- 
rower exposition  of  the  constitutional  clause  in  ques- 
tion, that  it  does  not  comprehend  an  inhibition  against 
the  passage  of  the  enactment  now  challenged  by  this 
defendant.  This  statute  plainly  does  not  denounce  a 
punishment  in  consequence  of  any  act  already  done 
which  was  not  punishable  when  done ;  nor  does  it  in- 
crease a  punishment  incident  to  a  past  act;  nor  does 
It  affect  the  mode  of  proving  the  offense.  It  leaves  all 
these  things  absolutely  as  they  were  at  the  time  of  the 
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oommission  of  this  crime.  All  that  it  does  is  to  modify 
a  matter  of  procedure.  The  legislative  declaration 
that  a  crime  of  this  class  should  not  be  prosecuted  or 
punished  unless  an  indictment  was  found  within  two 
years,  was  beneficial  to  the  defendant  as  long  as  the 
rule  existed :  but  it  was  a  mere  privilege,  and  consti- 
tuted a  part  of  the  public  policy,  being  a  regulation  of 
the  course  of  the  prosecution  of  the  crime.  It  neither 
created  the  crime,  nor  in  any  degree  affected  its  pun- 
ishment. In  order  to  bring  such  an  act  within  the 
category  of  ex  post  facto  laws,  the  definition  of  such  a 
law  would  have  to  bo  stretched,  so  as  to  take  in  all 
modifications  of  law  existiufr  at  the  time  of  the  doing 
of  the  criminal  act  that  have  aiiy  tendency  inimical  to 
the  culprit.  But  there  is  nothing  to  justify  such  a 
notion.  Even  if  the  extravagant  assumption  should 
be  admitted  that  it  is  oppressive  to  disappoint  the  ex- 
pectations of  this  defendant,  arising  out  of  this  abro- 
gated law,  that  he  would  not  be  held  to  answer  for 
crimes  of  this  kind  after  they  had  slept,  perhaps  from 
being  undiscovered,  for  over  two  years,  yet  such  ad- 
mission cannot  in  any  degree  affect  the  subject  of 
inquiry,  because  the  Legislature  has  the  undoubted 
general  right  to  pass  retrospective  laws,  and  to  decide 
whether  such  laws,  even  if  they  are  harsh,  are  not 
necessary  for  the  public  welfare.  Nor  is  the  circum- 
stance that  this  limitation  existed  at  the  time  of  the 
doing  of  these  criminal  acts,  and  that  its  removal  by 
subsequent  legislation  has  a  tendency  to  increase  the 
risk  of  punishment,  any  thing  to  the  present  purpose, 
because  such  an  enhancement  of  the  risk  of  punish- 
ment is  not  prohibited  by  the  clause  under  review. 
The  Constitution  does  not  guarantee  to  criminals  that 
their  risk  of  conviction,  arising  out  of  the  modes  of 
their  prosecution,  shall  not  be  increased  by  future 
■legislation.  Indeed,  it  seems  to  run  into  th^  absurd 
for  a  criminal  to  assert  an  indefeasible  right,  as  against 
the  Legislature,  not  to  be  tried  or  punished  for  his 
offenses  after  a  specified  time,  for  such  a  claim  assumes 
the  semblance  of  an  assertion  that  the  criminal  act 
was  d(nie  in  reliance  on  such  an  expectation.  I  cannot 
perceive  that  the  clause  in  question  is  a  restraint  on 
the  legislative  power  to  modify  at  will  any  of  the  regu- 
lations of  the  trial  of  the  offense  even  in  the  most 
essential  particulars.  But  for  the  presence  of  another 
constitutional  restriction,  the  party  charged  could  be 
deprived  even  of  trial  by  jury.  The  rule  of  procedure 
that  t4ie  indictment  in  matters  of  this  class  should  be 
tried  within  two  years,  was  no  more  sacred  against 
repeal  than  many  of  the  other  rules  designed  for  the 
protection  of  the  culprit  against  possible  injustice.  In 
our  laws  there  are  provisions,  that  on  indictment  for 
the  higher  crimes,  the  person  indicted  shall  have  a 
copy  of  such  indictment  and  a  list  of  the  jury  served 
upon  him  two  entire  days  at  least  before  the  trial,  and 
that  every  indictment  shall  be  tried  the  term  in  which 
issue  is  j(}ined  or  the  term  after,  unless  the  court,  for 
just  cause,  shall  allow  further  time;  and  yet,  would  it 
be  pretended  that  an  act  repealing  such  regulations  and 
operating  retrospectively,  would  bo  an  ex  post  facto 
law?  It  is  presumed  no  one  would  pretend  this,  and 
yet  their  rescission  would  materially  and  injuriously 
affect  the  interest  of  delinquents.  Laws  of  this  kind 
are  retrospective  laws,  but  not  ex  post  facto  laws,  and 
they  are  not,  therefore,  within  the  scope  of  the  prohi- 
bition in  question.  The  mistake  sometimes  made  is  in 
omitting  to  notice  that  an  ex  post  facto  law  is  not  a  law 
that  in  a  general  way  alters  the  old  law  to  the  oppres- 
sion of  the  party  accused ;  but  that  it  is  a  law  that 
works  oppression  in  one  of  three  enumerated  instan- 
ces, to  wit,  when  it  originates  or  increases  the  punish- 
ment by  retrospective  legislation ;  or  (perhaps)  changes 
the  rules  of  evidence  to  the  detriment  of  such  accused. 
If  the  constitutional  prohibition  forbade  any  modifica- 
tion of  the  existing  law  whose  tendency  ijraa  to  increase 
the  party's  peril,  then  undoubtedly  the  present  law, 


as  well  as  many  of  those  which  have  been  ludioially 
sanctioned,  could  not  be  vindicated.  But  that  such 
was  not  the  true  doctrine  has  been  very  uniformly  de- 
cided. **The  expressions,  ex  post  foAsto"  says  the 
court,  in  the  case  already  cited  from  Dallas'  Reports, 
"are  technical;  they  bad  been  in  use  long  before  the 
revolution,  and  had  acquired  an  appropriate  meaning 
by  legislators,  lawyers  and  authors."  In  Fletcher  y, 
Pecfe,  6  Cranch,  87  138,  Chief  Justice  Marshall  says: 
**An  ex  post  facto  law  is  one  which  ren^^ra  an  act 
punishable  in  a  manner  in  which  it  was  not  punishable 
when  it  was  committed,"  and  Chancellor  Kent  eulo- 
gizes the  comprehensive  brevity  and  precision  of 
this  definition  (4  Kent.  409),  and  this  is  the  definition 
adopted  in  the  case  of  Hariung  v.  People,  22  N.  Y.  104, 
by  the  Court  of  Appeals  of  the  State  of  New  York. 
To  the  same  effect  I  find  the  judicial  definitions  in  all 
the  books,  and  yet  it  seems  certain  that  these  constmc- 
tions  are  all  wrong,  if  a  law  of  the  kind  in  question 
embraces  not  only  the  particular  cases  thus  specified, 
but  the  present  case  also,  which  is  the  instance  of  a 
law  reviving  the  right  to  prosecute.  The  time  of  lim- 
itation, as  originally  prescribed,  had  no  connection 
with  the  punishment  as  then  prescribed.  Such  limiti^ 
tion  was  beneficial  to  the  prisoner,  not  because  it 
affected  the  penalty  in  any  respect  whatever,  but  inas- 
much as  its  tendency  was  to  diminish  the  chances  of 
the  discovery  of  his  crime  in  case  of  his  guilt,  or  on 
the  assumption  of  his  innocence,  to  insure  a  trial 
while  the  transaction  was  fresh  in  the  memory  of  the 
witnesses.  Such  an  advantage  is  similar  in  kind  to 
the  privilege  possessed  by  a  prisoner  to  have  counsel 
assigned  for  his  defense,  or  to  have  the  right  to  chal- 
lenge peremptorily  a  certain  number  of  jurors,  and  it 
has  never  been  supposed  that  the  abrogation  by  subse- 
quent legislation  of  such  privileges  was  unconstitu- 
tional. This  is  the  principle  sustained  by  the  author!-  . 
ties.  A  subsequent  law  giving  the  government 
additional  challenges  was  adjudged  legitimate  in  Wal- 
ston  V.  Commonwealth,  10  B .  Monr.  15,  and  the  same 
redult  was  reached  with  respect  to  a  similar  exercise 
of  the  legislative  power  authorizing  the  amendment  of 
indictments  in  Slate  v.  Mannitig,  14  Tex.  402.  So,  also, 
a  statute  was  not  deemed  objectionable  in  its  applicar 
tion  to  past  transactions  by  the  Supreme  Court  of 
Massachusetts,  that  abolished  the  common-law  doc- 
trine of  variance.  Commonwealth  v.  HaU,  97  Mass. 
570.    There  are  other  cases  having  the  same  aspect. 

Such  changes  as  these  are  justly  regarded  as  ad- 
justments of  the  methods  of  procedure,  and  con- 
sequently as  being  legitimate  exercises  of  legislative 
authority,  and  in  this  same  class  the  prescription 
of  the  time  within  which  a  crime  shall  be  prosecuted 
is  placed  by  Mr.  Bishop.  On  this  subject  this  is  the 
language  of  this  experienced  author:  ** A  statute  of 
limitations  compels  the  State  to  prosecute  the  crime 
within  a  specified  period,  if  at  all,  by  withholding  from 
the  courts  jurisdiction  over  the  offense  afterward. 
And  it  has  already  been  decided,  in  a  case  of  another 
class,  that  if  the  Legislature  takes  away  the  J urisd lo- 
tion so  that  no  prosecution  can  be  had,  it  may  revive 
the  old,  or  create  a  new  jurisdiction,  and  then,  though 
the  right  to  prosecute  had  once  lapsed,  the  prosecution 
may  be  carried  on  under  the  new  law.  This  is  some- 
thing pertaining  not  to  the  right,  but  to  the  remedy, 
and  a  statute  authorizing  a  prosecution  after  the  period 
of  limitation  had  lapsed,  would  seem  to  come  within 
this  principle.  It  pertains  to  the  remedy.  It  does  not 
punish  an  act  innocent  when  committed,  or  add  to  the 
punishment  which  the  law  then  prescribed." 

The  authority  to  which  reference  is  made  in  this  ex- 
tract is  that  of  Commonwealth  v.  Oetchell,  16  Pick.  452, 
and  the  doctrine  of  which  is  confirmed  in  Commtm^ 
wealth  V.  Mott,  21  Pick.  493.  A  judgment  was  called 
for  on  this  point:  a  person  had  committed  certain 
offenses  for  which  he  was  liable  to  punishment  under 
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ma  ezistlDic  Btotuta;  tbe  Legislature  repealed  sucb 
■tatute,  aud  BufaMquently  tbia  repealer  was  Iteelt  re- 
pealed ;  the  question  was,  trhether  tbe  culprit  ouuld  be 
paalabed  uuder  tbe  original  act  so  revived.  The  de- 
elaloQ  was  lu  Imvoi  of  this  eieroiso  at  tbe  legislative 
power,  and  the  orimlnal  was  accordluKl?  puulshed 
under  the  act  so  resuscitated.  In  tbat  case,  as  lu  the 
preunt  one.  there  was  a  period  duriiiKwbich  the  orlrae 
oould  not  have  been  punished  under  any  law,  niid  tbere 
■eemi  to  be  nothing  more  than  a  phuutaBlical  dlatino- 
tioa  to  he  drawn  between  the  revlral  ot  a  right  to 
pioaeoute.  when  luoh  right  has  been  suspended  b;  the 
rerointlon  n(  tbe  statute  In  whiob  It  is  Inherent,  and 
wheu  SDoh  etfbot  has  been  the  result  o(  lapse  of  time 
imder  a  statute  of  limitations.  In  either  event,  in  mj 
Judgment,  the  right  to  prosecute  maj  be  thus  restored. 

Ill  addition  to  the  toreguing  oousideratiuns,  It  is  to 
be  remembered  that  the  lluding  of  an  unoertatntj  with 
rvvpMt  to  tbe  subject  under  ounslderatioii.  Is  to  resolve 
the  queitlon  Involved  ■galtiHt  the  dHfendaiit.  The 
power  of  the  Legislature  oanuot  be  olrcumsoribed  pi' 
•ept  upon  sure  grounds.  Such  is  the  familiar  ruto  of 
conHtruotion.  Neither  should  it  escape  observation, 
that  to  extend  tbe  oonstltutiunal  clause  in  question  so 
as  to  embrHCQ  the  present  ooae,  would  be  to  extend  it 
indefliiltelr;  the  prohibition  would  have  notbinglike 
settled  boundarlM;  the  entire  matter  would  be  Ihriiwn 
into  eonfaalon.  And  if  It  be  said  that  the  legislative 
power  exeroised  In  this  case  is  liable  to  be  mucli  abused 
to  tbe  oppression  of  the  citizen,  tbe  answer  is  tbat  this 
Is  au  imperfeotion  neoessarilj  Inherent  iu  all  delega- 
tiouB  of  the  law-making  prerogative. 

Touoblng  the  aeoond  poiut  raised  lu  the  brief  ot  tbe 
coDusel  of  the  defendant,  that  the  act  ot  limitation 
bad  the  operation  of  a  pardon  of  the  orinies  aiitnced- 
entl;  committed  bj  the  defendant.  I  think  It  sufficient 
to  say,  that  nothing  is  perceived  in  this  statute  which 
will  BUBtaiii  snch  a  construction.  Tbe  design  of  the 
law  is  to  protect  tbe  Innocent,  and  not  to  absolve  the 
gaiUy.  The  bar  agalust  prosecution  establlahed  by  it 
can  be  taken  advantage  of  by  both  of  sucb  claases  ot 
penoiis,  and  conseqaentlj  there  is  ua  Induction  to  be 
derived  from  tbe  purpose  to  be  aocomplished,  of  an  In- 
tent  to  eondone  an  offense.  Such  a  force  boa  never 
heretofore  been  supposed  to  be  lodged  in  such  laws.  I 
have  not  been  able  to  see  any  plauBlbility  lu  this  con- 
tention. 

I  conclude  with  the  remark  that  nil  the  authorities 
cll«d  In  tbe  brief  of  the  defendants'  oouusel  have  been 
earefuUj  examined,  and  that  It  Is  not  oonoeired  that 
aii7  of  them  are  lu  opposition  to  tbe  views  above  ex- 


My  ooDclnolon  It,  tbat  the  ruling  of  the  trial  judge 
was  correct. 
Van  Syokel,  J.,  oonotirred;  Dlxoa,  J.,  dlMented. 


IOWA  8DPBEHE  COI 
CoiM  BBOTHxna  akd  Hart  v.  Havzn,  Appellant. 
Aa  agreeiiient  by  a  lightning-rod  dealer  to  make  good  any 
loastoaapeciaBdamount  caused  by  lightning  to  a  build- 
log  upon  which  he  bas  erected  arod,  li«Jit,  a  contract  ot 
guazanty  and  not  of  iusuiance,  so  as  to  require  a  com- 
pllaaca,  by  the  dealer,  with  tbe  statutes  regulating  In- 
sujaoce. 

ACTION  oommenoed  before  a  justice  of  tbe  peace  on 
a  promUaorr  note.   Upon  au  appeal  to  the  Circuit 
Ooort  tbe  plaintiffs  obtained  judgment. 
BtO,  SiehoU  A  Slottt,  tor  appellant, 
n.  W.  Hanna,  for  appellees. 

8BKVBB8,  J.    The  defendBut  pleaded  the  note  sued 
i  la  oonalderation  of  a  policy  of  Insnr- 


ance,  which  under  the  statute  was  void,  aud  there* 
tore  the  nnto  was  without  consideration.  Wbat  Is 
claimed  to  be  the  policy  of  insurance  is  as  follows  : 

"  Cole  BRO-rnBRB. 
"  Policy  of  prolecKOH,  gtcurily,  and  itidemnily  agaimt 

damnga  by  lightning. 

"Franklin  Llghtnlng-Kod  Works,  733  Seventh  street, 

Bt.  Louis,  Mo. 

[Large  engravlng.J 

"Having,  through  our  nReiit,  B.  P.  Parmer,  erected 
In  good  order  their  improved  Franklin  lightning-rod 
on  the  following  described  buildings,  viz. :  One  farm 
barn  belonging  to  J.  C  Haven,  and  situated  on  the 
south-west  quarter  of  tbe  north-west  quarter  of  seo- 
tioti  3S.  town  81,  range  30,  county  of  Audubon,  and- 
State  of  Iowa,  this  filteenth  day  of  August,  ISTS, — 

"We  hereby  guaranty  that  the  said  rods  will  protect 
said  buildings  or  building  from  all  damages  by  light- 
ning tor  the  term  ot  Qve  years,  commencing  at  noon 
(12  o'clock)  of  above  date;  and  said  Cole  Bro.  ft  Hart 
hereby  agree  to  make  good  unto  the  said  J.  C.  Haven, 
his,  her,  or  their  heirs,  assigns,  or  administrntors,  all 
such  Immediate  loss  or  diiniage  as  may  occur  by  light- 
ning communicated  dir™tly  to  said  building,  and  not 
by  or  thronxb  any  intermediato  or  contiguous  building, 
to  Bu  amount  not  to  exooed  (500.  Tbe  said  loss  or 
damngo  by  lightning  is  to  be  estimated  by  the  cash 
value  of  the  property  at  the  tima  tbe  same  shall  occur, 
and  to  bo  paid  within  00  days  after  notice  and  clear 
proof  tbereot  Is  made  to  <;oie  Bro.  &  Ilnrt.  by  Ibe 
a'KJve  J.  Ci  Rat'eji.  that  said  damages  wero  caused  by 
lightning,  mid  that  said  rods  were  iu  good  repair  at  the 
time  ot  tbe  accident." 

The  nmouut  in  controversy  being  less  than  (100.  the 
trial  Judge  has  ccrtlQcd  but  a  single  question  upon 
which  it  U  desirable  to  havotha  opiuiou  of  tbe  Supreme 
Court.    It  Is  as  follows: 

"Tho  note  In  suit  being  given  for  lightning-rods 
erected  by  plaintiff  for  defendant  on  his  barn,  aud  the 
written  contract  ot  guaranty,  indemnity  or  insurance 
(whichever  it  may  bo  called),  which  is  set  up  in  defend- 
ant's answer,  having  boon  eueouled  by  plaintiffs  to  de- 
fendant as  a  port  of  the  same  transaction  or  contract 
on  the  sale  of  tbe  rods,  does  tho  said  contract  of  guar- 
anty, indemnity,  or  insurance  constitute  Ruch  an  ille- 
gal consideration  as  will  defoat  tho  recovery  on  tbe 
note.  It  being  shown  lu  evidence  that  the  ph^utiff  had 
never  complied  with  tbe  laws  of  tbe  State  ot  Iowa  In 
relation  to  insurance  companies  7  " 

Other  questions  have  been  dlsoussed  by  counsel  for 
the  appellant,  but  we  can  only  consider  the  one  certi- 
fied. Whether  wbat  Is  claimed  to  be  a  policy  ot  insur- 
auoe  Is  such  In  fact,  was  snmewbat  considered,  but  not 
determined,  iu  Cook  v.  IFfinnan,  M  Iowa.  661,  Wo 
think  tbe  ooutroot  is  one  of  guaranty  aud  not  insur- 
ance. It  one  Is  employed  to  watch  a  building  he  may 
agree.  In  consideration  ot  such  employment,  that  he 
will  pay  therefor  if  it  bums  down  through  his  negli- 
gence. In  tact  tbo  agreement  to  pay  might  be  absolate 
and  unconditional.  This  would  not  bo  a  contract  of 
Insurance  but  a  guaranty.  So  one  may  sell  goods  and 
agree  that  the  purchaser  will  receive  certain-named 
benefits  or  odvautages.  Such  a  contract  would  ba  a 
guaraut]'  or  warranty  and  not  a  contract  of  Insurance- 
The  plaintiff'" guaranteed"  tbe  lightning-rods  would 
protect  tbe  building  from  all  damage  by  lightning,  and 
it  they  failed  in  so  doing  tbo  plaintiff  would  pay  a  cer- 
tain speclDed  amount,  ijueta  a  ooutrncl  could  bo  law- 
fully mode,  aud  the  note  is  not  without  coosideratloD. 
Affirmed. 

NEW  TOBK  COURT  OF  APPEALS  ABSTIIACT. 

IKBUBANCB — FIRE  PO  U 


cover  for  the  loss  of  plalntllTs  dwelling-house  wiiich 
was  iuaured  by  defendant.  It  was  shown  that  the  bouse 
wa«  lasui«d  for  $7,000  and  a  bam  tor  12,000,  the  d«t«'m&- 
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ant  promisiDg  in  the  policy  to  pay  assured  all  such  loss 
or  damage  not  exceeding  $9,000  *'  as  shall  happen  by 
lire  to  the  property,  to  be  estimated  according  to  the 
actual  cash  value  ot  the  property  at  the  time  the  fire 
shall  happen."  By  another  section  of  the  policy  it 
was  provided  that  the  cash  value  of  the  property  should 
in  **no  case  exceed  what  would  be  the  cost  to  the 
assured  at  the  time  of  the  fire  of  replacing  the  same.'* 
The  complaint  claimed  the  $7,000  as  due:  the  answer 
set  up  that  the  dwelling-house  was  worth  only  $3,000. 
Upon  the  trial  the  testimony  of  a  carpenter  and  builder, 
an  architect,  a  real  estate  agent,  who  had  appraised 
buildings,  etc.,  all  of  whom  knew  the  house,  was 
ofifered  to  show  what  it  would  cost  to  build  such  a 
house  in  the  location  at  the  time  of  the  fire.  Held, 
that  the  testimony  was  admissible.  (2)  In  the  appli- 
cation for  insurance  there  was,  among  other  questions 
in  regard  to  the  building,  this:  "For  what  purpose 
used?  state  fully."  The  answer  was,  "Dwelling." 
The  house  was  at  that  time  vacant.  Held^  not  a  mis- 
representation. The  answer  was  descriptive  not  of 
present  occupation  or  actual  use,  but  of  the  class  or 
character  of  the  building.  (3)  The  answer  set  up  that 
plaintiff  at  the  time  of  the  fire  used  the  first  story  of 
the  building  as  a  depository  of  straw  for  which  no  prem- 
ium was  paid  for  the  additional  risk,  but  no  breach 
of  warranty  was  set  up  as  to  occupation  of  the  house. 
Held^  that  the  cases  of  Alexander  v.  Qermania  Ins. 
Co.,  66  N.  Y.  464,  and  Ashworth  v.  Builders  Ins.  Co., 
112  Mass.  422,  did  not  apply,  but  that  the  case  was 
within  Browning  v.  Home  Ins.  Co.,  71  N.  Y.  508; 
Cumberland  Valley  Ins.  Co.  v.  Douglass,  58  Penn.  8t. 
419,  where  it  is  held  that  calling  the  premises  a  dwell- 
ing-house is  a  description  of  the  subject,  not  a  stipula- 
tion, and  is  no  engagement  that  they  are  occupied. 
(4)  In  this  case  at  the  time  of  the  insurance,  defendant 
was  informed  that  the  premises  were  unoccupied,  and 
with  that  knowledge  accepted  the  premium  and  issued 
the  policies.  Held,  that  the  defendant  could  not  be 
permitted  to  say  that  it  never  assumed  the  risk.  Van 
Sohoick  V.  Niagara  Ins.  Co.,  68  N.  Y.  434;  Cone  v. 
Niagara  Ins.  Co.,  3  T.  &  C.  83;  S.  C,  60  N.  Y.  619.  The 
stipulation  requiring  notice  of  non-occupancy  and  in- 
dorsement under  such  circumstances  is  waived.  There 
is  no  inconsistency  between  this  result  and  the  cases 
Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  52;  Alexander  v. 
Qermania  Ins.  Co.,  66  id.  464;  Walsh  v.  Hartford  Ins. 
Co.,  73  id.  5.  Judgment  afGLrmed.  Woodruff  v.  Im- 
perial Fire  Insurance  Co,,  appeUant.  Opinion  by 
Danforth,  J. 
[Decided  Dec.  7, 1880.] 

MUNICIPAIi  CORPORATION  —  LIABLE  FOB  MONET, 
TAKEN  BT  IT  UNDER  INVALID  ASSESSMENT  AND  AP- 
PLIED   TO    PAY    BONDS  ISSUED    TO    ANTICIPATE    SUCH 

ASSESSMENT. —  In  an  action  against  the  town  of  New 
Lots,  for  money  had  and  received  by  defendant  to  the 
use  of  plaintiff,  the  complaint  alleged  that  there  was  a 
sum  of  money  belonging  to  plaintiff  in  the  official 
custody  of  the  county  clerk  of  Kings  county.  This 
money  was  the  surplus  arising  upon  the  foreclosure  of 
a  mortgage  upon  certain  lands  in  the  town  of  New 
Lots,  devised  to  the  plaintiff,  which  mortgage  was  laid 
upon  such  lands  by  plaintiff's  devisor,  and  foreclosed 
after  his  death.  An  assessment  had  been  in  form  laid 
upon  these  lands  to  pay  for  a  local  Improvement,  by 
which  they  were  supposed  to  be  benefited,  under  Laws 
1869,  chapter  217,  section  4,  and  1870,  chapter  619,  sec- 
tion 3,  which  acts  were  declared  unconstitutional  and 
void,  and  the  assessment  of  no  validity  or  effect. 
Stuart  V.  Palmer,  74  N.  Y.  183.  The  board  of  super- 
visors of  Kings  county,  believing  the  acts  valid,  levied 
a  tax  upon  the  premises  to  pay  the  assessment,  and 
issued  a  warrant  for  its  collection  to  the  collector  of 
New  Lots.  He  levied  upon  and  took  the  money  from 
the  custody  of  the  clerk  and  paid  it  to  the  county 
"nMorer  of  Kings,  to  the  credit  of  the  town  of  New 


Lots,  on  account  of  the  assessment.  In  the  progress 
of  the  improvements  named,  and  under  authority  of 
the  acts  mentioned,  bonds  of  the  town  of  New  Lots 
were  issued  to  pay  for  the  improvements,  in  anticipa- 
tion of  the  collection  of  the  assessments,  which  were 
alleged  to  be  valid  obligations  against  the  town,  and 
the  money  paid  to  the  county  treasurer  was  applied  to 
the  payment  of  these  bonds.  It  was  not  averred  how 
or  by  whom  the  money  was  thus  applied.  It  was  also 
alleged  that  the  town  of  New  Lots  had  wrongfully 
taken  and  received,  without  the  knowledge  or  consent 
of  plaintiff,  the  money  mentioned,  the  property  of 
plaintiff,  and  neglected  to  pay  the  same  to  plaintiff. 
Held^  that  a  demurrer  to  the  complaint,  on  the  ground 
that  it  did  not  show  a  cause  of  action  against  defend- 
ant, could  not  be  sustained.  The  invalidity  of  this 
assessment  was  so  clear  that  a  suit  in  equity  to  vacate 
it  as  a  cloud  upon  the  title  could  not  be  maintained. 
The  cases  where  there  must  first  be  a  vacating  of  the 
assessment  to  recover  back  the  money  paid  on  it 
(Peyser  v.  Mayor,  70  N.  Y.  497;  in  re  Lima,  77  id.  170; 
Wilkes  V.  Mayor  of  N.  Y.,  79  id.  621),  are  those  where 
the  invalidity  is  latent  and  does  not  appear  upon  the 
proof  that  must  be  inade  to  sustain  proceedings  under 
such  assessments.  Marsh  v.  City  of  Brooklyn,  58  N. 
Y.  280.  The  fact  that  the  town  was  an  enforced  agent 
in  the  matter  of  issuing  the  bonds  and  paying  the 
assessment  would  not  relievo  it  from  liability.  Marsh 
V.  Little  Valley,  64  N.  Y.  112.  The  Legislature  had 
power  to  direct  the  improvement  and  put  the  burden 
of  providing  for  it  upon  the  town  (People  v.  Flagg.  4C 
N.  Y.  401),  and  a  contract  made  under  lawful  power  is 
not  avoided  by  the  illegality  of  provisions  in  the  same 
act  for  the  levying  of  an  assessment.  Moore  v.  Mayor 
of  N.  Y.,  73N.  Y.  238.  The  averment  that  the  town 
took  and  received  the  money  and  applied  it  to  its  own 
use,  taken  with  the  other  averments,  constituted  an 
allegation  that  the  town  received  the  money,  and  with 
it  made  payment  of  its  bonds,  which  were  town  charges, 
and  for  which  it  was  liable,  and  thus  a  liability  on  the 
part  of  the  town  arose.  See  City  of  Rochester  v.  Town  of 
Rush,  Ct.  App.,  March,  1880;  Hathaway  v.  Cincin- 
natus,  62  N.  Y.  434;  Gould  v.  Oneonta,  71  id.  298;  Su- 
pervisors of  Dutchess  v.  Sisson,  24  Wend.  387;  People 
V.  Hawkins,  46  N.  Y.  9.  Judgment  reversed.  Horn^ 
appellant^  v.  Town  of  New  Lota.  Opinion  by  Folger, 
C.  J. 
[Decided  Dec.  1, 1880.] 

Pabtnebship— Laws  1833,  chapter  281,  forbid- 
ding FICTITIOUS  partnerships  —  ACTION  —  SUCCESS- 

rvE  ON  DIFFERENT  ITEMS  OF  ACCOUNT. — (1)  The  Statute 
(Laws  1833,  chap.  281)  providing  that  **  no  person  shall 
transact  business  in  the  name  of  a  partner  not  inter- 
ested in  his  firm,  and  when  the  designation  *and  com- 
pany' or  *&  Co.'  is  used,  it  shall  represent  an  actual 
partner  or  partners,"  is  not  violated  when  the  words 
*'&  Co.*'  represent  the  wife  of  the  person  whose  name 
appears  as  the  head  of  the  firm.  The  provision  in 
question  is  highly  penal  and  will  not  be  extended.  It 
was  intended  to  prevent  the  use  of  the  name  of  a  per- 
son not  interested  in  a  firm  and  thus  inducing  a  false 
credit  to  which  it  was  not  entitled.  Wood  v.  Erie  R. 
Co.,  72  N.  Y.  196,  198.  It  does  not  appy  to  and  is  not 
intended  to  include  the  use  of  a  real  name  of  an 
actual  partner  even  though  such  partner  was  under  a 
disability  at  the  time.  The  use,  therefore,  of  the  name 
of  A  feme  covert^  an  infant,  or  person  of  unsound  mind 
as  one  of  the  firm,  when  there  was  no  intention  to  im- 
pose upon  the  public  by  obtaining  undue  credit,  cannot 
be  regarded  as  a  violation  of  either  the  letter  or  the 
spirit  of  the  statute.  (2)  Goods  sold  at  various  times 
were  sold  upon  each  occasion  upon  a  credit  of  four 
months.  Held,  that  each  sale  was  separate  and  dis- 
tinct, and  a  cause  of  action  accrued  when  the  time  of 
credit  expired  and  as  the  several  amounts  became  due. 
The  different  sales  did  not  constitute  one  entire  and 
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tndlTiiibld  demand,  and  the  plaiiitUT  ceuld  brlug  sepa- 
ntte  BOtiau,  for  each  separate  sale  or  for  all  of  tbem 
togetber  at  be  row  Qt.  The  different  demaiidg  were 
like  several  promissoc?  notes  or  several  distinct  trea- 
pssses.  and  In  the  nature  of  separate  and  distinct  traoa- 
actioiiB  for  each  at  irbich  a  separate  acticiu  might  be 
broogtit.  Secor  v.  Sturfcis,  16  N.  Y.  U8;  Staples  v. 
Goodrleli,  n  Barb.  817.  The  renderfng  ut  an  acoount 
eoiitaJning  all  the  itami  would  not  obanice  the  nature 
of  llie  trmnsoctlon.  Judgment  afllrnied.  Zimmerman 
tt  aL  V.  Erhard  cl  al.,  apptllant$.  OpinioD  by  Miller,  J. 
[Decided  Dec.  1, 1680.] 


Coi 

wtrnouTJcmT.— The  provision  in  the  Court  of  Claims 
Act  of  Marcb8.]383.aatborizlnK  that  court,  without 
the  InterventloQ  of  a  jury,  to  hear  and  determine 
claim!  against  the  government,  and  also  aiij  set- off. 
counter-olaim,  claim  for  damages,  or  other  demand 
aaierted  by  the  government  against  the  claimant,  does 
not  violate  the  seventh  amendmeut  of  the  National 
Constitution.  Salts  ngsluet  tbe  government  iu  the 
Coart  of  Claims,  whether  reference  be  bad  to  the 
clumaut's  demand,  or  to  the  defense,  or  to  any  set-off, 
or  counter-claim  whioh  the  ((OTernment  may  assert, 
an  not  oontmlled  by  tbe  seventh  amendment.  They 
•re  not  salts  at  common  law  within  Itn  true  meaning. 
The  government  canuot  be  sued,  eioept  witb  its  own 
eonseiit.  It  oou  declare  ia  what  court  It  may  be  sued, 
and  preacribe  th«  forms  of  plaadiug  and  the  rules  ot 
praclioe  to  tte  observed  lu  snoh  suits.  It  may  restrict 
the  jurisdiction  of  tbe  coart  to  a  conslderatlou  of  niily 
certMa  olauea  of  claims  against  the  United  States. 
Congreas,  by  the  act  In  question,  informs  the  claimant 
that  if  be  avails  himself  of  tbe  prlvlJeee  of  suing  tbe 
goverument  in  the  special  court  organized  for  that  pur- 
pose, he  may  be  met  with  a  set-off,  eciuutcr-claim,  or 
other  demand  of  the  government,  upon  wblch  Judg- 
ment may  go  agaluat  him,  without  the  Intervention  of 
a  jnry,  II  tbe  court,  npon  the  whole  oaae,  la  of  opinion 
that  tbe  government  Is  entitled  to  auob  judgment.  IF 
the  claimant  avails  blmself  of  tbe  privllejce  thus 
granted,  he  must  do  so  subject  to  tbe  conditloua  nn- 
nezfld  by  the  government  to  tbe  eiorclse  of  the  privU 
Uffe.  Judgment  ot  Court  of  Claims  affirmed.  Ma- 
Elmh.  appeHcuit,  v.  ITniUd  SlaUs.  Opinion  by 
Harian,  J. 
[Decided  Deo.  U,  1880.] 

PlXASIKO — WHAT   «"■'■   TO   BET    ABIDE    jnuOUSNT 

OR  FATBNT  MlTST  SBOW. —  A  bill  in  chancery  to  set 
•aide  m  Judgment  or  decree  of  a  court  of  competent 
]iiri«diotlou  on  the  ground  of  tmud,  must  set  out  dis- 
tinctly the  partlculan  of  the  fraud,  the  names  ot  the 
parties  who  were  engaged  In  it,  and  the  manner  lu 
which  the  court  or  the  party  Injured  was  misled  or 
Imposed  on.  So,  also,  a  bill  to  set  aalde  or  annul  a 
pstent  of  the  United  States  for  public  lands,  or  to  cor- 
rect saeh  a  patent  oir  aoooant  of  fraud  or  mistaiie, 
most  ahow,  by  like  averments,  the  particulars  of  the 
fraad  and  the  ebaraoter  ot  the  mistake  and  how  it 
occurred.  Marqnez  t.  Frlsble,  101  U.  S.  476.  Decree 
ot  United  Btatea  Cironit  Court,  California,  afBrmed. 
UuOed  State*,  appellant,  v.  Atiterton.  Opinion  by 
Miller,  J. 
[Decided  Deo.  20, 1880.] 


NEW  JERSEr  SUPREME  COURT  ABSTRACT. 

JTJNBTBHM,USO.* 

COBSnTDTIORAI.      LAW   —  PROTEOITDIO      rISH       IS 


•  ToappaarlnlSVniam's(13N.  J.  Law)  Reports. 


>BR  BTATUIB.  —  (1)  The  Stale  has  the 
riglit,  by  legislation,  to  protect  flsb  in  rivers  atid 
streams  not  navigable.  Shoemaker  v.  St«te.  Spenc 
163.  Parker,  C.  J.,  in  C-ommcnweakh  v.  Chapiu.  6 
Piok.  109,  aHvs:  -The  eommon-Iaw  right  ot  aevenl 
fishery  in  the  owners  of  lands  bordering  uii  rivers  not 
navigable.  Is  subject  to  a  reasonable  qualiQcatioii,  In 
order  to  proleot  tbe  rights  of  others,  who,  in  virtue  of 
owning  tbe  soil,  have  the  same  right,  but  might  loao 
all  advantage  from  It  If  their  naighliora  twlnw  them, 
on  a  stream  or  river,  might,  with  impuulty,  wholly 
impede  the  passage  of  flah  Into  the  liikea  or  pouda, 
where  they,  by  Instinct,  prepare  tor  the  multiplication 
of  the  species.  The  restriction  la  founded  upon  that 
universal  principle  ot  every  just  code  of  laws,  " Sio 
titere  luo,  ut  atienum  noiv  ladas.''  Sbaw,  C.  J.,  says: 
"  tt  seems  to  be  well  settled  that  the  ubstructlon  of 
the  passage  ot  the  annual  migratory  fish  through  the 
waters  and  atreams  ot  the  Commonwealth  U  not  an 
indictable  offenao  at  common  law;  but  tbo  right  to 
have  these  flsh  poaa  up  rivers  and  streams,  to  the  bead 
waters  thereof,  is  a  public  right,  and  subject  to  regula- 
tion by  the  Legislature."  Commonwenltb  v.  Eaaei 
Co.,  ISGrny,  al7;  Holy  oka  Co.  v.  Lyman.  16  Wall.  MW. 
(2)  A  flab  warden  Cor  a  onunty.  appointed  by  the  gov- 
ernor, under  a  State  statute  giving  hlni  authority,  baa 
the  right  to  enter  on  lands  and  dostmy  a  Sab-bBaket, 
constructed  In  vlolallou  ot  tbe  statute,  mid  the  mate- 
riuld  of  which  It  is  composed,  so  that  it  may  nut  be 
again  used;  and  such  materials  maybe  forfeited  to 
tbe  State.  Tbe  queatlon  whether  the  destruction  ot 
private  property  for  public  purposes  is  a  taking  for 
public  nae,  within  tbe  meaning  ot  the  conatitutiooal 
prublbition  of  such  taking  without  oompenaatiuu,  haa 
been  eliiborately  dlscusaed  in  Amerlonn  Print  Works 
V.  Lawrence.  1  Zab.  218;  Hale  v.  Lawrence,  id.  711;  3. 
C.  Sid.  600.  In  oaaea  where  buildings  were  destroyed 
by  public  olBoerB,  to  prevent  the  spread  cit  a  conflagra- 
tion. Iu  Wynebrunerv.  People.  13  N.  Y.  378,  in  re- 
ference to  intoxicating  liquors,  and  in  Pbelpa  v.  Racey, 
60  Id.  203,  as  to  game  birds,  of  kinds  apeciDed.  As  a 
deduction  from  that  case  it  may  be  said,  that  after  a 
atatutehaa  declared  au  luvaalon  ot  a  publio  right  to  be 
a  nulaance,  wblch  may  be  abated  by  the  destruction  of 
the  object  used  to  effect  It,  tbe  person  who,  with  actual 
or  coustructive  notice  of  the  law.  sets  up  such  nui- 
sance, cannot  sue  the  ofBcer  whose  duty  It  baa  been 
made,  by  statute,  to  execute  Its  provisions.  IPeUerv, 
Snotier.    Opinion  by  Scudder,  J. 

Rbkoval  0 

diction  ot  a  State  court  over  a  cause  is  not,  i[iao  facto, 
auspeuded  by  tbe  Qliug  ot  a  petition  and  bond  tor  the 
removal  ot  the  cauae  Into  the  Federal  court.  In  caaea 
arising  under  the  act  ot  Congress,  the  queatiun  of 
jurisdiction  reata  upon  this  princlplo.  If  the  ease  be 
one  of  which  the  Federal  court  has  jurisdiction,  under 
the  act  ot  Congress,  upon  compliance  with  Its  provis- 
ions tor  the  removing  the  oauae.  the  jurisdiction  of  the 
State  court  is,  ipso  facto,  determined;  but  it  tbe  cause 
lie  one  of  which  the  Federal  court  haa  not  jurladlction, 
under  the  act  ot  Cougrese,  or  the  proceedings  to  re- 
move it  are  not  lu  compliance  with  tho  act,  the  State 
court  retains  Its  jurisdiction,  notwithstanding  a  peti- 
tion and  bond  bo  filed  for  that  purpose.  Insurance  Co. 
V.  Pechner.OSU  S.  183;  Yuld  v.  Vose,  8Bld.538;  Ma- 
houo  V.  M.  &  L.  R.  R.  Co.,  IU  Mass.  74.  (2)  Whether 
Si  particular  canae  has  been  removed  from  tbo  State  to 
the  Federal  court,  by  tbe  proceodiiiga  to  effect  Its  re- 
moval, may  be  decided  by  either  court ;  but  In  case  of 
a  conflict  of  declalon,  the  decision  of  tho  Federal  court 
will  prevail,  and  it  it  be  nltlmately  decided  that  the 
Fedeml  court  had  obtained  jurisdiction  over  the  cause, 
tbe  proceedings  In  tbe  State  court,  subHe<v>i«>ivti  tn  \;b» 
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filing  of  the  petitiou  of  appeal,  if  thej  be  not  oousid- 
ered  void,  as  being  coram  non  judict^  will  at  least  be 
reversed  as  erroneous  Dill,  on  Remov.  Cans.  75; 
Stevens  v.  Phoenix  Ins.  Co.,  41  N.  Y.  149;  Illius  v.  N. 
Y.  &N,  H.  R.  R.  Co.,  15  id.  697;  Holden  v.  Putnam 
Co.  Ins.  Co.,  46  id.  1;  Whitou  v.  Chicago,  eto.,  B.  R. 
Co.,  25  Wis,  424;  Gordon  v.  Longest,  16  Pet.  97;  Ka- 
nouse  V.  Martin,  14  How.  23;  Insurance  Co.  v.  Dunn, 
19  Wall.  214:  Insurance  Co.  v.  Morse,  20  id.  445; 
Amory  v.  Amory,  95  U.  S.  186.  (3)  If  the  proceedings 
on  the  part  of  a  defendant  to  remove  the  cause  into 
the  Federal  court  are  so  imperfect  as  not,  in  fact,  to 
effect  a  removal  oi  the  cause,  the  suit  in  the  State 
court  is  not  stayed,  pending  the  decision  of  the  Fede- 
ral court  as  to  the  removal,  of  the  cause.  If  the  de- 
fendant desires  to  protect  himself  from  the  conse- 
quences of  proceedings  in  the  State  courts  pending  a 
decision  by  the  Federal  court  of  the  question  of  the 
removal  of  the  cause,  if  In  fact  the  decision  on  that 
subject  be  adverse  to  him,  he  should  obtain  a  stay  of 
proceedings  either  by  certiorari  or  by  an  order  of  the 
State  court  tc  that  effect.  See  Com.  Dig.,  **  Certio- 
rari,'' G;  Bac.  Abr.,  ''Certiorari,*'  Q:  Kingsland  v. 
Gould,  1  Halst.  161 ;  McWilliams  v.  King,  3  Vroom, 
21-24.  National  Union  Bank  of  Dover  v.  Dodge, 
Opinion  by  Depue,  J. 

Sale  —  sajlb  or  return  —  when  titijs  remains  in 
VENDOR  after  deuver ST.— Delivery  of  i>ossession 
nnder  a  conditional,  contract  of  sale,  which  stipulates 
that  the  goods  shall  remain  the  property  of  the  vendor 
until  the  contract  price  be  paid,  will  not  pasr  title  to 
the  vendee  until  the  condition  be  performed.  A  vendor 
who  deUvers  the  possession  of  a  chattel  under  an  ex^ 
ecutory  contract  of  sale,  on  condition  that  the  property 
shall  not  pass  until  payment  of  the  contract  price,  may 
forfeit  his  property  by  conduct  which  the  law  regards 
as  fraudulent.  But  where  the  case  presents  no  other 
features  ttian  that  the  vendor  has  entered  into  a  con- 
tract of  sale  on  credit,  and  has  delivered  the  goods  to 
the  vendee,  upon  an  agreement  that  they  shall  remain 
the  property  of  the  vendor  until  payment  of  the  pur- 
chase-money be  made,  the  transaction  is  not  fraudulent 
per  se,  and  the  property  in  the  goods  will  remain  in  the 
vendor  until  payment  be  made,  without  being  subject 
to  execution  at  the  suit  of  creditors  of  the  vendee, 
and  the  title  of  the  vendor  will  be  preferred  to  that  of 
purchasers  from  the  vendee.  Shep- Touch.  118;  Benj. 
on  Sales,  222;  2  Kent's  Com.  496;  Smith  v.  Lynes,  1 
Seld.  41;  Carleton  v.  Sumner,  4  Pick«  516;  Smith  v. 
Deunle,  6id  262;  Farlowv.  Ellis,  15  Gray,  229;  D'Wolf 
V.  Babbett,  4  Mason,  289;  Copland  v.  Bosquet,  4 
Wash.  C.  C.  588 ;  The  Oriole,  1  Sprague,  31 ;  Pars,  on 
Cont.  537;  Ballard  v.  Burgett,  40  N.  Y.  314;  Runyon  v. 
Groshon,  1  Beas.  86;  Broadway  Bank  v.  McElrath,  2 
id.  24;  Miller  v.  Panooast,  5  Dutcher,  250;  Herring  v. 
Hoppock,  15  N.  Y.  409;  Marstcu  v.  Baldwin,  17  Mass. 
606;  Blanchardv.  Child,  7  Gray,  155;  Porter  v.  Petten- 
gill,  12  N  H.  299;  McFarland  v.  Farmer,  42  id,  386 ; 
Gayior  v.  Dyer,  5  Crauch's  C.  C.  461;  Strong  v.  Taylor, 
2  Hill,  326;  Forbes  v.  Marsh,  15  Conn.  384.  With  re- 
gard to  a  purchaser  from  a  vendee  in  possession  under 
a  contract  of  sale,  a  distiuction  is  observed  between 
the  vendor's  right  to  rescind  the  sale  for  fraud  and  his 
right  to  resume  possession  where  goods  have  been  de- 
livered under  a  conditional  contract  of  sale  Where 
the  sale  is  upon  credit,  but  is  absolute  in  terms,  and 
the  vendor  intends  to  transfer  property  as  well  as  pos* 
session,  the  property  passes  to  the  vendee,  by  the  con- 
tract of  sale,  leaviug  in  the  vendor  only  a  right  of 
rescission  for  fraudf  He  may,  in  that  case,  re-possess 
himself  of  the  property,  notwithstandiug  a  levy  upon 
it,  under  an  execution  against  the  vendee.  William- 
son V.  N.  J.  S.  R.  Co.,  2  Stew.  311.  The  title  passing  to 
the  vendee,  by  the  contract,  and  being  vested  in  him 
until  the  sale  be  disaffirmed,  an  innocent  purchaser  for 


value  may,  before  disaffirmance  of  the  sale,  acquire  an 
indefeasible  title,  though  the  sale  be  voidable  as  be- 
tween the  original  parties.  White  v.  Garden,  10  C.  B. 
919?  Stevenson  v.  Newnham,  13  id.  285;  Mowrey  v. 
Walsh,  8  Cow.  238;  Root  v.  French,  13  Wend.  570; 
Hoffman  v.  Noble,  6  Mete.  68.  But  where  the  vendee 
is  in  possession  under  a  conditional  contract  of  sale, 
he  has  no  property  to  convey  to  a  purchaser,  and  the 
vendor's  title  never  having  been  divested,  he  may  re- 
claim the  property  if  the  condition  be  not  performed, 
even  as  against  a  purchaser  for  value  in  good  faith. 
Ballard  v.  Burgett,  40  N.  Y.  315;  Dresser  Manuf.  Co. 
V.  Waterston,  8  Mete.  9;  CogglU  v.  Hartford  and  New 
Haven  R.  Co.,  3  Gray,  545;  Sargent  v.  Metcalf,  5  id. 
806;  Burbauk  v.  Crooker,  7  id.  158;  Deshon  v.  Bigelow, 
8  id.  159;  Hirschorn  v.  Canney,  08  Mass.  149;  Zucht- 
man  v.  Roberts,  109  id.  53;  Benner  v.  Puffer,  114  id. 
376;  D'Wolf  v.  Babbett,  4  Mason,  289;  Copland  v. 
Bosquet,  4  Wash.  C.  C.  508;  Tibbetts  v.  Towle,  12  Me. 
341;  Haven  v.  Emery,  33  N.  H.  66;  Kimball  v.  Jack- 
man,  42  id.  242.  See,  also.  Chamberlain  v.  Smith,  44 
Penn.  St.  431;  Rose  v.  Story,  1  id.  190;  Marsh  v. 
Mathiot,  14  S.  &  R.  214;  Haak  v.  Lindermau,  64  Penn. 
St.  499.    Cole  v.  Berry,    Opinion  by  Depue,  J. 


KANSAS  SUPREME  COURT  ABSTRACT. 

DECEMBER,  1880.* 

NeGUGENOB  —  ANIMAJU9     KILLED     BY     RAILBOAr 

TRAINS.  —  Where  a  railroad  company  Is  not.  guilty  of 
negligence  in  failing  to  protect  its  track  from  swine  in 
a  township  where  they  are  net  permitted  tc  run  at 
large,  and  It  appears  from  an  agreed  statement  of  facts 
that  £  hog  was  killed  by  the  negligence  of  the  railroad 
company  in  such  township;  and  it  further  appears 
that  the  negligence  oi'  the  owner  In  permitting  the 
animal  tc  run  at  large  in  violation  of  section  46,  chap* 
ter^lOS,  Comp.  Laws  of  1879,  contributed  directly  to 
the  injury,  held,  the  negligence  of  the  defendant 
was  ofllBet  by  the  negligence  of  the  plaintiff,  and  the 
owner  of  the  anima\  could  not  recover  for  his  loss. 
Kansas  City,  Fort  ScoU  A  Oulf  RaUroctd  Co,  v.  Mo- 
Henry,    OplnioiA  by  Horton,  J , 

Statute  or  limitations —promise  to  credit 
OVEKFATMENT  —  Plaintiff,  lu  1874,  was  an  aooommo- 
datlon  indorser  upon  a  noto  belonging  to  defendant. 
The  maker  was  insolvent.  Suit  was  brought.  Plaint- 
iff interposed  no  answer.  Upon  request  of  defendant, 
plaintiff,  pending  the  suit,  paid  several  hundred  dol- 
lars upon  defendant's  promise  to  credit  it  on  the  claim 
and  take  judgment  for  the  balance  only.  Notwith- 
standing this,  defendant  took  judgment  for  the  face 
of  the  i>aper,  of  which  fact  plaintiff  soon  had  knowl- 
edge. Calling  defendant's  attention  thereto,  he  prom- 
ised to  correct  tho  error  and  allow  the  payment  on  the 
final  settlement  of  the  judgment.  Several  payments 
were  made  from  time  to  time,  and  this  promise  fre- 
quently repeated,  but  no  oorreOtion  was  ever  made. 
Defendant  was  the  attorney  of  a  company  of  which 
plaintiff  was  president.  They  occnpled  the  same  offloe 
and  had  intimate  personal  and  business  relations,  in 
the  latter  of  which  defendant  was  plaintiff's  confiden- 
tial adviser.  After  over  four  years  had  passed,  defend- 
ant refused  to  credit  the  judgment  with  this  prior 
payment  and  demanded  the  full  amount  due  upon  its 
face.  Held,  in  an  action  brought  by  plaintiff  to  com- 
pel the  credit  of  this  amount  and  restrain  the  collec- 
tion of  the  judgment  therefor,  that  the  statute  of 
limitations  was  a  bar  to  any  relief.  Street  v.  Hentig. 
Opinion  by  Brewer,  J. 

*  To  appear  In  24  Kansas  Reports. 
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CRIMINAL  LA  W. 

BtTROIiARY  —  EVIDENCB  —  ALMANAO  —  AMOUNT  OF 
UOHT    AFTER   SUNSET    DOES   NOT    AFFECT  CRIME  — (1) 

Upon  a  trial  for  burglary  the  State  was  allowed  to  in- 
troduoe  an  almanac  for  tho  purpose  of  showioK  when 
the  sun  set  on  the  day  on  which  the  crime  was  com- 
mitted. Held  to  be  no  error.  The  matter  was  one  of 
which  the  court  would  have  taken  judicial  notice,  and 
the  almanac  was  received,  not  strictly  as  evidence,  but 
to  refresh  the  memory  of  the  court  and  jury.  (2)  It 
will  not  avail  a  prisoner  on  a  charge  of  burglary  that 
there  was  light  enough  from  the  moon,  street  lights, 
and  lights  of  buildings,  aided  by  newly-fallen  snow, 
to  enable  one  person  to  discern  the  features  of  another. 
There  must  have  been  daylight  enough  left  for  the 
purpose.  Connecticut  Sup.  Ct.  of  Errors,  June  term, 
1879.  StiUe  of  Connecticut  v.  Morris,  Opinion  by 
Carpenter,  J.    (To  appear  in  47  Conn.  Rep.) 

Conspiracy  —  conspirator  not  liable  unless 
present  at  or  abettinq  act,  naturally  inci- 
DENT TO  AGREED  CRIME.  —  Defendant  was  a  con- 
spirator with  others  In  the  commission  of  a  burglary, 
in  which  goods  were  stolen.  In  pursuance  of  the  agree- 
ment between  the  conspirators,  the  goods  stolen  were 
taken  in  an  express  wagon  in  front  of  a  pawn  shop, 
into  which  they  were  being  removed,  when  a  person 
eame  up  to  the  wagon  and  was  shot  by  some  one  near 
the  wagon.  It  was  alleged  that  defendant  was  not 
present  at  or  near  at  the  time  of  the  homicide,  and  had 
neither  luded,  abetted,  advised  or  encouraged  its  per- 
petration, nor  had,  before  its  commission,  advised  the 
persons  in  charge  of  the  stolen  goods  to  oppose  and 
resist  all  persons  who  should  attempt  to  seize  the  same 
or  interrupt  them  in  secreting  or  disposing  of  them. 
Held,  that  a  conviction  in  that  case  could  not  be  sus- 
tained. Where  the  accused  is  present  and  commitd  a 
crime  with  his  own  hands,  or  aids  and  abets  another 
in  its  commission,  he  may  in  either  case  be  considered 
as  expressly  assenting  thereto.  So  where  he  has  en- 
tered into  a  conspiracy  with  others  to  commit  a  felony 
or  other  crime,  under  such  circumstances  as  will,  when 
tested  by  experience,  probably  result  in  the  unlawful 
taking  of  human  life,  he  must  be  presumed  to  have 
understood  the  consequences  which  might  reasonably 
be  expected  to  flow  from  carrying  into  effect  such  un- 
lawful combination,  and  also  to  have  assented  to  the 
doing  of  whatever  would  reasonably  or  probably  be 
necessary  to  accomplish  the  objects  of  the  conspiracy, 
even  to  the  taking  of  life.  But  further  than  this  the 
law  does  not  go.  For  if  the  accused  in  such  case  has 
not  expressly  assented  to  the  commission  of  the  crime, 
and  the  unlawful  enterprise  is  expressly  assented  to, 
and  the  enterprise  is  not  of  such  a  character  as  will 
probably  involve  the  necessity  of  taking  life  in  carry- 
ing it  into  execution,  there  can  be  no  implied  assent, 
and  consequently  no  criminal  liability.  When,  there- 
fore, one  enters  into  an  agreement  with  others  to  do 
an  unlawful  act,  he  impliedly  assents  to  the  use  of  such 
means  by  his  co-conspirators  as  aro  necessary,  ordinary 
or  nsoal  in  tho  accomplishment  of  an  act  of  that  char- 
acter. Bat  beyond  this  his  implied  liability  cannot  be 
extended.  So,  if  the  unlawful  act  agreed  to  be  done 
is  daogerons  or  homicidal  in  its  character,  or  If  its 
aceompUshment  will  necessarily  or  probably  require 
the  nae  of  force  and  violenco  which  may  result  in  the 
taking  of  life  unlawfully,  every  party  to  such  agree- 
ment will  be  held  criminally  liable  for  whatever  any 
of  his  co-consplrators  may  do  In  furtherance  of  the 
common  design,  whether  he  is  present  or  not.  But 
where  the  unlawful  act  agreed  to  be  done  Is  not  of  a 
dangerous  or  homicidal  character  and  its  accomplish- 
ment  does  not  necessarily  or  partially  require  the  use 
of  force  or  Tiolence  which  may  result  In  the  taking  of 
fife  onlawfolly,  no  snoh  criminal  liability  will  attach 


merely  from  the  fact  of  having  been  a  party  to  such 
an  agreement.  1  Bish.  Crim.  L.  (6th  ed.),  §  614;  Hawk- 
kins*  P.  C,  book  2,  ch.  29,  §§  19,  20,  21;  Foster,  369, 370; 
Regina  v.  Franz,  2  F.  &  F.  580;  Regina  v.  Horsey,  8 
id.  287;  Regina  v.  Lusk,  id.  443;  Roscoe's  Crim.  L. 
673-<J55;  Regina  v.  Tyler,  8  C.  &  P.  616;  Regina  v.  Tur- 
ner, 4  F.  &  F.  339;  Rex  V.  Hawkins,  3  C.  &  P.  392; 
Watts  V.  The  State,  6  W.  Va.  632;  Rex  v.  Howell,  9  C. 
&  P.  437.  Illinois  Sup.  Ct.,  Sept.,  1880.  Lanib  v.  Peo^ 
pie  of  Illinois.    Opinion  by  Mulkay,  J. 

Rape— CONSENT,  even  though  extorted,  renders 
COHABITATION  NOT  RAPE.— Consent  by  the  woman 
destroys  the  essential  Ingredient  of  the  crime  of  rape. 
In  a  prosecution  for  rape  the  court  Instructed  the  jury 
as  follows :  First.  The  element  of  force  forms  a  mate- 
rial Ingredient  of  the  offense  of  rape,  by  which  the 
resistance  of  tho  woman  violated  is  overcome,  or  her 
consent  induced  by  threats  of  personal  violence,  duress 
or  fraud ;  for  unless  the  consent  of  the  woman  to  the 
unlawful  Intercourse  Is  freely  and  voluntarily  given, 
the  'offense  of  rape  is  complete.  Second.  If  the  cir- 
cumstances show  that  the  consent  was  obtained  by  the 
use  of  force,  and  the  woman's  will  was  overcome  by 
fear  of  personal  Injury,  then  the  crime  Is  rape.  Third. 
If  the  woman  ultimately  consented  to  the  intercourse, 
such  consent  not  being  freely  or  voluntarily  given,  but 
being  obtained  through  fear,  threats,  duress  or  fraud, 
or  partly  by  fear  and  partly  by  force,  then  the  offense 
is  rape.  Held,  that  such  instructions,  so  far  as  they 
related  to  consent,  were  calculated  to  mislead  the  jury. 
Where  there  is  physical  ability  to  resist,  and  freedom 
of  the  will  to  protest  or  dissent,  to  say  that  the  act 
maybe  rape  when  committed  **  with  the  consent''  of* 
the  woman,  is  as  erroneous  as  to  say  that  it  need  not 
be  committed  *'  against  her  will."  The  terms  **  without 
her  consent,"  in  the  Massachusetts  statute,  are  held  to 
apply  to  a  case  where  tho  defendant  knows  that  the 
woman  is  insensible  and  Incapable  of  consenting.  Com. 
V.  Burke,  105  Mass.  376.  When  the  mind  is  subju- 
gated, as  well  as  the  body,  so  that  the  power  of  volition 
and  the  mental  capacity  to  either  consent  or  dissent  is 
gone,  then  the  act  may  be  said  to  be  '*  against  the  will," 
and  so  also  It  may  be  said  to  be  **  without  consent.'* 
But  when  the  mind  is  left  free  to  exercise  the  will,  and 
to  consent  or  dissent,  then  by  consent  responsibility 
for  the  act  is  incurred.  Where  there  is  no  such  men- 
tal capacity  the  quality  of  the  act  Is  indifferent  —  there 
can  be  no  consent  or  dissent,  and  consequently  no  re- 
sponsibility. The  physical  power  may  be  overcome, 
and  the  utmost  resistance  be  unavailing;  yet  the  mind 
may  remain  free  to  approve  or  disapprove,  consent  or 
dissent.  The  expression  of  consent  may  be  compelled 
or  coerced  by  threatened  violence,  and  yet  there  is  no 
consent  of  the  mind.  In  this  class  of  cases  the  author- 
ities seem  to  be  uniform  that  tho  act  must  be  com- 
mitted against  the  xcill  of  the  woman,  and  without  her 
consent^  not  technically,  but  actually  and  In  fact,  or  it 
will  not  bo  rape.  **  Any  consent  of  the  woman,  how- 
ever reluctant,  is  fatal  to  a  conviction.  The  passive 
policy  win  not  do.  There  must  bo  no  consent.  There 
must  be  the  utmost  reluctance  and  resistance."  State 
V.  Burgdorf,  53  Mo.  63.  *'It  must  appear  that  she 
showed  the  utmost  reluctance^  and  used  the  utmost  re- 
sistance." Dan  Moran  v.  People,  25  Mich.  356.  "It 
is  a  vital  question  whether  tho  woman  ceased  resist- 
ance because  it  was  useless  or  dangerous,  or  because  she 
ultimately  consented.''  In  the  latter  case  it  Is  not  rape. 
Rex  V.  Hallett,  9  C.  &  P.  748;  Wright  v.  State,  4 
Humph.  194;  2  Whart.  on  Crim  L.,  8  1142.  Acquies- 
cence obtained  by  mistake,  imposition,  or  artificial 
stupefaction  Is  the  only  acquiescence  allowable.  If  not 
thus  obtained  it  is  fatal.  Whart.  on  Crim.  L.,  §  1144. 
**  There  should  be  no  doubt  of  the  real  absence  of  as- 
sent." People  V.  Bunson,  6  Cal.  221.  "There  is  a  dif- 
ference between  consent  and  submission.    Eky«ryw«ar 
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Bent  involves  a  submission,  bat  it  by  no  means  follows 
that  submission  iuvolves  consent.*'  Retina  v.  Day,  9 
Carr  &  P.  722.  Wisconsin  Sup.  Ct.,  Nov.  30,  1880. 
WhiUaker  v.  State  of  Wisconsin.   Opinion  by  Orton,  J. 


RECENT  ENGLISH  DECISIONS. 


Bllili  OF  SXCHANOB  — ACGEFTANCB— EnGIjISH  AND 

Scotch  STATUTES — STATtrrB  of  frauds. — The  Mer- 
cantile Law  Amendment  (Scotland)  Act  1856  (stat.  19 
&  20  Vict.,  ch.  60),  enacts,  section  11,  **No  acceptance 
of  any  bill  of  exchange  *  *  *  shall  be  sufiGlcient  to 
bind  or  charge  any  person,  unless  the  same  be  in  writ- 
ing on  such  bill  *  ♦  ♦  and  signed  by  the  acceptor, 
or  some  person  duly  authorized  by  him.*'  Section  6  of 
the  Mercantile  Law  Amendment  (England)  Act  1856 
(stat.  19  &  20  Vict.,  ch.  97),  is  in  the  same  terms.  The 
BQls  of  Exchange  Act  1878  (stat.  41  Vict.,  ch.  13), 
enacts,  **  that  an  acceptance  of  a  bill  of  exchange  is 
not,  and  shall  not  be  deemed  to  be,  insufficient  under 
the  provisions  of  *  these  acts  *  by  reason  only  that  such 
acceptance  consists  merely  of  the  signature  of  the 
drawer  written  on  such  bill."  W.,  at  the  request  of 
J.  M.,  agreed  to  advance  a  sum  of  1,0002.  on  a  bill  of 
exchange  at  twelve  months,  to  W.  &  T.  M.,  two  sons 
of  J.  M.,  who  were  trading  in  partnership.  The  bill 
was  drawn  by  W.  and  accepted  by  W.  &T.  M. ;  J. 
M.  then  wrote  his  own  name  on  the  back  of  it,  and  re- 
turned it  to  W.,  who  then  forwarded  the  amount  to 
W.  &  T.  M.  The  firm  of  W.  &  T.  M.  became  in- 
solvent, and  the  bill  was  dishonored ;  W.  &  J.  M.  were 
both  dead,  and  W.'s  trustees  sought  to  recover  the 
amount  from  J.  M.'s  estate.  Held  (affirming  the 
judgment  of  the  court  below,  though  for  different  rea- 
sons), that  J.  M.  was  not  liable,  (1)  as  an  acceptor 
within  the  meaning  of  the  at>ovo  statutes ;  (2)  on  a 
guarantee  for  the  debt  or  default  of  his  sons,  there  be- 
ing no  memorandum  in  writing  as  required  by  the 
statute  of  frauds,  and  section  6  of  the  Mercantile  Law 
Amendment  (Scotland)  Act  1856.  Held,  further,  that 
the  Bills  of  Exchange  Act  1878,  is  to  be  dealt  with  as  a 
declaratory,  not  as  a  repealing  act.  In  Scotland,  as  in 
England,  a  bill  can  only  be  accepted  by  the  drawer, 
and  no  other  person  can  be  subject  to  a  Joint  obliga- 
tion/with  him.  Matthews  v.  Bloxsome  (83  L.  J.  209, 
Q.  B.)  discussed  and  questioned.  Citations  made: 
Pothier  Contract  de  Change  No.  79,  Qwinnell  v.  Her- 
bert,5  A&E.  439;  McDonald  v.  Union  B'k  of  Scot- 
land, 9Ct.  Sess.  Cas.  (3d  Ser.)  963;  Jackson  v.  Hudson, 
2  Camp.  447;  Hill  v.  Ferris,  1  Salk.  133;  Penny  v.  In- 
nes,  1  C.  M.  &  R.  439;  1  Bell's  Com.  425  (7th  ed);  Don 
v.  Watt,  16  Fac.  Col.  647;  Walters  case,  19  id.  489. 
House  of  Lords,  June  14,  1880.  Steele  v.  McKinlay. 
Opinions  by  Lords  Blackburn  and  Watson,  43  L.  T. 
Rep.(N.  S.)358. 

InSITBANCE  —  M  ABINB  POLICY  —  BI7BSTING  OF  BOIUSB 

FBOM  NBOUGENCE. — ^Plaintifb*  steamer  was  insured 
by  a  time  policy  against  **  adventures  and  perils  *  * 
of  the  seas  ♦  *  flre  ♦  ♦  and  of  all  other  perils, 
losses,  and  misfortunes  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  aforesaid  subject- 
matter  of  this  insurance,  or  any  part  thereof."  The 
steamer  was  damaged  while  at  sea  by  the  bursting  of 
the  boiler,  which  took  place  in  consequence  of  the 
plates  being  worn  too  thin  to  resist  the  pressure  of  the 
steam.  This  condition  of  the  plates  was  due  to  the 
negligence  of  those  who  had  chargo  of  the  boiler  in 
omitting  to  clean  and  inspect  it  at  proper  Intervals. 
In  an  action  against  the  underwriters,  held  (affirming 
the  judgment  of  Baggallay.  L.  J.),  that  the  damage 
caused  by  the  bursting  of  the  boiler  was  covered  by 
the  policy,  and  plaintiffs  were  entitled  to  recover. 
Culleu  V.  Butler,  5  M.  &  S.  461;  Devoe  v.  L'Anson,  5 
Bing.&  €•  519;  Dudgeon  v.  Pembroke,  L.  B.,  2  Ap. 
QmL  ms  Dixou  V.  Sadler,  5  M.  &  W.  405,  and  8  id. 


805.  Ct.  of  Appeal,  Nov.  15,  1880.  West  India  and 
Panama  Telegraph  Co.  v.  Home  and  Colonial  Marine 
Insurance  Co.  Opinions  by  Lord  Chanc.  Selborne 
and  Brett,  L.  J.,  43  L.  T.  Rep.  (N.  S.)  420. 

MaRRIBD     woman  — NOT     LIABLB     ON     CONTRACT 

WHEN  NO  SEPARATB  ESTATE.  —  In  an  actlon  against 
a  husband  and  wife  upon  a  bill  of  exchange  indorsed 
by  the  wife,  it  appeared  that  at  the  time  of  her 
indorsing  the  bill,  the  wife  was  entitled  to  a  life  in- 
terest in  certain  real  and  personal  estate  for  her  sep- 
arate use,  free  from  the  control  of  her  husband,  but 
over  which  she  and  her  husband  had  a  joint  power 
of  appointment.  After  action  brought,  but  beforo 
issue  Joined,  the  husband  and  wife  executed  a  joint 
appointment  to  the  wife  for  her  separate  use  without 
power  of  anticipation.  Held,  that  a  judgment  against 
the  husband  and  wife  personally  must  bo  set  aside, 
and  that  there  could  not  be  judgment  against  the 
wife's  separate  estate,  as  she  was  not  shown  to  have  at 
the  time  of  the  trial  of  the  action  any  separate  estate 
that  she  had  the  power  of  dealing  with.  Court  of 
Appeal,  April  27,  1880.  Barber  v.  Qregson.  Opinion 
by  Cotton,  L.  J.,  43  L.  T.  Eep.  (N.  S.)  428. 

NeGMQENCE— ACT  OF  GOD — UNPRBCEDENTED  RAIN- 

ITAi^L. — It  was  stated  for  the  opinion  of  the  court  by  an 
official  referee  that  upon  the  occasion  of  an  universal 
rainfall,  unprecedented  in  duration  and  quantity  for 
many  years  in  the  district,  there  was  imminent  peril 
of  the  defendants'  canal  bursting;  and  the  defendants, 
in  order  to  prevent  it,  raised  a  sluice  by  which  a  large 
quantity 'of  water  escaped  into  a  neighboring  brook 
and  thence  into  a  colliery.    The  water,  having  filled 
up  this  colliery,  flowed  into  some  collieries  of   the 
plaintiffs  and  destroyed  their  works.    It  was  found 
that  if  relief  had  not  been  afforded  to  the  canal  banks 
at  this  time,  an  inundation  must  have  very  shortly  en- 
sued, which  would  have  equally  destroyed  the  plaint- 
iffs' works  and  also  caused  far  greater  devastation  to 
property  and  probably  loss  of  life  throughout  a  very 
wide  area;  that  the  course  adopted  by  the  defendants 
was  prudent  and  proper,  and  the  only  effectual  measure 
which  was  possible  in  the  emergency.    The  plaintiffs 
claimed  in  this  action  alternatively  damage  for  the  de- 
fendants' wrongful  acts,  or  compensation  under  the 
Defendants'  Acts  of  Parliament  which  provided  for 
satisfaction  to  be  made  for  injury  or  damage  alleged 
to  be  sustained  by  reason  of  carrying  into  effect  any 
of  the  provisions  of  that  act.  Held,  that  the  plaintiffs* 
injury  was  by  the  finding  due  not  to  the  defendants* 
wrongful  acts  nor  to  the  effect  of  any  of  the  provisions 
of  the  Defendants'  Acts  of  Parliament,  but  to  vis  nuyor 
or  an  act  of  God,  and  that  as  in  any  event  the  plaint- 
iffs' works  would  have  been  equally  destroyed,  the  im- 
mediate damage  caused  by  the  defendants'  own  act  in 
raising  the  sluice  was  ir^juria  absque  damno  and  irre-  . 
coverable.    Nichols  v.  Marsland,  L.  R.,  2  Ex.  Div.  1. 
Q.  B.   Div.,  June  28,  1879.    Thomeis  v.   Birmingham 
Canal  Navigation  Proprietors^  Co.    Opinion  by  Lush, 
J.,  43  L.  T.  Eep.  (N.  S.)  435. 

Privilege— liBTTERS  written  by  boi<igitor  »ob 
OULENT  NOT  PRiviLEOED.— A  letter.  Written  by  a  solici- 
tor for  a  client  making  a  claim  for  a  lost  parcel  alleged 
to  contain  valuable  articles,  is  not  inadmissible  on  the 
ground  of  privilege  in  a  criminal  case.  In  order  to 
make  a  client  criminally  responsible  for  a  letter  writ- 
ten by  his  solicitor,  it  must  be  shown  that  the  letter 
was  written  in  pursuance  of  the  instructions  of  tho 
client.  A  letter  by  a  solicitor,  written  **  in  conse- 
quence "of  an  interview  with  his  client,  is  not  equiva- 
lent to  a  letter  written  by  the  instructions  of  the 
client,  and  is  not  admissible  in  a  criminal  case  against 
the  client.  Cr.  Cas.  Res.,  Nov.  20,  1880.  Regina  v. 
Doioner.  Opinion  by  Cockbam,  C.  J.,  48  L.  T.  Ren. 
(N.  S.)  445. 
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SUBETTSHIP  —  POLICY  OF  GUARANTY  OF  EMPLOYEE 

— coxDiTiox  PRECEDENT. — A  polioy  of  guarantee  on 
the  honesty  of  an  employee  was  made  **  subject  to  the 
conditions  herein  contained  which  shall  be  conditions 
precedent  to  the  right  of  the  employer  to  recover," 
and  went  on  to  provide  that  the  employer  shall,  if  and 
when  required  by  the  company,  but  at  **  the  expense 
of  the  company,  if  a  conviction  be  obtained,  use  all 
diligence  in  prosecuting  the  employed  to  conviction  for 
any  fraud  or  dishonesty  which  he  shall  have  committed 
and  in  consequence  of  which  a  claim  shall  have  been 
made  under  this  polioy."  Upon  demurrer,  held  (re- 
yersing  the  judgment  of  the  court  below.  Lord  Sel- 
bome,  L.  C,  dissenting),  that  it  was  made  a  condition 
precedent  to  the  right  to  recover  under  the  policy  that 
the  employer  should  prosecute  if  required  to  do  so. 
Worsley  v.  Wood.  6  T.  B.  710;  Bettini  v.  Guy,  34  L.  T. 
Rep.  (N.  S.)246.  House  of  Lords,  July  27,  1880.  Lon- 
don Guarantee  and  Accidetit  Co,  v.  Feaniley.  Opinions 
by  Lords  Blackburn  and  Watson,  43  L.  T.  Rep.  (S, 

&)30O. 

♦ 

NEW  BOOKS  AND  NEW  EDITIONS. 

United  States  Digest,  Vol.  X. 

THIS  annual  digest  for  1879  is  much  later  than  usual, 
owing  to  a  change  of  editors.  Mr.  Benjamin 
Vaughan  Abbott  has  retired  from  the  editorial  charge, 
and  is  succeeded  by  Messrs.  John  E.  Hudson  and  Geo. 
Fred.  Williams,  in  this  volume;  and  hereafter  Mr. 
Willimms  will  have  the  sole  charge,  as  we  learn  from 
the  American  Law  Review,  The  present  volume  is 
one  of  great  bulk,  containing  838  pages,  in  finer  type 
than  nsuaL  The  arrangement  in  some  respects  differs 
from  Mr.  Abbott's,  but  is  good  and  suggestive,  and 
although  it  is  not  exactly  such  as  we  should  choose, 
considered  from  a  scientific  point  of  view,  the  practi- 
tioner will  find  no  difficulty  in  the  use  of  the  volume. 
As  a  whole,  we  think  it  is  the  best  of  the  series. 
The  cross-references  are  particularly  full  and  excellent. 
The  series  has  become  indispensable  to  every  well- 
equipped  lawyer,  and  hereafter,  we  are  assured,  the 
annual  volumes  will  appear  in  May  or  June.  The  pub- 
lishers. Little,  Brown  &  Company,  of  Boston,  have 
Issued  the  volume  in  excellent  typography  and  binding. 

Symington's  Bryant. 

WiiUam  CuUen  Brpant,  a  Biographical  Sketch,  with  Selec- 
tioos  from  his  Poems  and  other  writings.  By  Andrew 
Jamea  Symington.  New  York:  Harper  Sa  Bros.,  1880. 
Pp.  266. 

This  is  m  very  agreeable  and  intelligent  sketch  of  one 
of  the  most  eminent  Jiterary  figures  of  our  country. 
As  m  j>oet  Mr.  Bryant  wrote  the  best  didactic  and  ethi- 
cal poems  and  many  of  the  best  lyrics  of  his  time,  and 
mado  the  best  translation  of  Homer  ^er  produced. 
The  newspaper  which  he  so  long  edited  always  main- 
tained a  prominent  authority  in  letters,  and  a  respect- 
able influence  in  politics  and  statesmanship.  As  a 
reporter  of  travels  and  an  occasional  orator,  he  stood 
in  the  front  rank.  Withal,  his  purity  of  motives,  his 
dignity  of  character,  and  the  venerable  age  to  which 
be  attained,  obtained  for  him  the  reverence  of  his  con- 
temporaries. For  all  this  Mr.  Bryant  early  and  wisely 
exchanged  the  chance  of  becoming  an  average  lawyer. 
More  than  this  he  would  probably  never  have  been, 
spite  of  Mr.  John  Bigelow's  opinion  to  the  contrary, 
at  page  94  of  this  volume.  The  biographer  tells  the 
■tory,  at  page  95,  of  the  misadventure  which  was  the 
main  cause  of  his  quitting  the  bar.  In  an  action  of 
slander,  for  saying  that  one  had  **  burned  his  own 
store,"  he  had  neglected  to  insert  the  proper  inuendo 
that  it  was  done  to  defraud  the  insurers.  He  naturally 
lost  his  caae,  and  as  amendments  were  not  then  in 
vogue,  it  was  lost  irrevocably.    The  biographer  errs  in 


saying  that  Chief  Justice  Parsons  gave  the  opinion. 
It  was  Chief  Justice  Parker.  On  the  whole  we  are 
glad  Bryant  made  this  mistake.  It  was  a  fortunate 
one  for  literature.  The  little  biogpntphy  is  heartily  to 
be  commended. 

Smiles'  Duty. 

Duty^  with  Illustrations  of  Courage,  Pattenee  and  Endurance, 
By  Samuel  Smiles,  LL.  J).  New  York  :  Harper  A  Bros., 
1881.    Pp.  X,  412. 

Mr.  Smiles  is  favorably  known  by  his  History  of  the 
Huguenots,  and  perhaps  more  popularly,  by  his  Self- 
Help.  The  headings  of  the  chapters  will  give  a  suffi- 
cient idea  of  the  scope  of  the  present  work.  Duty  — 
conscience;  duty  in  action;  honesty— truth  ;  men  who 
cannot  be  bought;  courage  —  endurance;  endurance 
to  the  end  —  Savonarola ;  the  sailor ;  the  soldier ;  hero- 
ism in  well-doing;  sympathy;  philanthropy;  heroism 
in  missions;  kindness  to  animals;  humanity  to  horses — 
E.  F.  Flower;  responsibility;  the  last.  Under  these 
headings,  the  author  gives  a  sort  of  ethical  treatise 
illustrated  by  anecdotes.  Most  of  his  illustrations  are 
well-worn  and  trite.  The  book  is  perhaps  a  little  too 
**  goody."  It  preaches  a  little  too  much,  and  moralizes 
in  too  common-place  a  manner.  Its  influence  however 
must  be  wholesome,  especially  in  the  large  circle  which 
are  apt  to  buy  and  read  such  books.  A  Puritan  might 
read  it  on  Sunday.  The  author  is  candid  and  impar- 
tial. Like  a  dutiful  Briton  he  worships  the  Duke  of 
Wellington,  and  stipples  the  negative  from  which 
ho  prints  his  portrait,  but  he  does  Washington  jus- 
tice. Mr.  Smiles  has  found  the  strangest  reason  for 
having  a  large  family  that  ever  came  to  our  knowl- 
edge. At  page  68,  in  speaking  of  the  effect  of  liberal 
education  in  deterring  parents  from  putting  their  sons 
at  trades,  he  says :  '*A  New  York  clergyman  possessing 
a  large  family  (to  correct  this  spreading  influence)  re- 
cently declared  from  his  pulpit,"  etc.  The  book  has 
an  index. 

LossiNG's  Story  op  the  United  States  Navy. 

The  Story  of  the  United  States  Navy^  for  Boys.  By  Benson 
J.  Loasing,  LL.  D.  Illustrated.  New  York:  Harper  A; 
Bros.,  1881.    Pp.  viil,  418. 

Mr.  Lossing,  both  as  artist  and  author,  has  made  in- 
valuable contributions  to  American  history  in  his 
Illustrated  Field  Books  of  the  Revolution,  the  War  of 
1812.  and  the  Civil  War.  Nothing  else  can  take  the 
place  of  these  works.  The  present  work  is  on  the 
same  plan,  and  executed  with  the  same  admirable  ac- 
curacy and  brightness  of  narrative,  but  on  a  smaller 
scale.  It  is  a  wholesome  and  useful  book  for  boys,  and 
will  interest  adults.  It  is  beautifully  printed  and 
neatly  bound,  the  cuts  are  many  and  excellent,  and 
there  is  a  good  index.  ' 


CORRESPONDENCE. 

Abbott's  New  Cases. 

Editor  of  the  Alljny  Law  Journal: 

Of  thirteen  fully  reported  cases  in  the  fourth  num- 
ber of  Vol.  8,  Abbott's  New  Cases,  six  are  from 
the  Court  of  Appeals,  which  will  undoubtedly  ap- 
pear in  the  regular  series.  Every  one  of  the  six  had 
already  been  digested  and  published  in  the  10th  volume 
of  the  New  York  Weekly  Digest,  and  (I  think)  also  in 
the  Albany  Law  Journal.  The  publishers  of 
Abbott's  New  Cases  started  out  with  their  first  vol- 
ume by  saying  they  did  not  propose  to  publish  those 
cases  which  would  appear  in  an  official  series.  (See 
preface.)  But  such  kind  of  publication  as  appears  in 
this  fourth  number  of  the  eighth  volume  has  been 
going  on  for  some  time,  and  is  not  fulfilling  the  prom- 
ise first  made,  but  is  simply  a  bare  aud  boVdaXXecciV^XA 
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mofec  a  book  nitbout  reterenaa  to  the  first  knd  aa- 
nonnoed  purposo  of  Its  pablloatiou.  It  1b  unfair  to 
the  legal  profeBBioii,  Bud  makBg  thom  pay  for  two  pub- 
lloBtlouH  of  the  same  oaae,  whloh  la  not  fair  or  decent. 
Yours, 


OBITUABT. 


Jamks  Nozon'. 

THE  Hon.  James  Noxun,  Justloe  ol  tbe  Bapreme 
Coart,  Fifth  Judioial  DUtrlot,  died  at  bis  residence 
tn  Sjiacaae,  on  the  Gth  lost.,  after  aa  Illness  of  two 
years,  oansed  by  overwork.  Ho  was  bom  ac  Onoudaga 
Hill,  N.  T.,  in  181T.  his  father,  B.  DavU  Noian,  being 
k  prominent  lawyer.  The  son  entered  Hamilton  Col- 
Iq:^  lQlS3i,  and  &tter  graduating  and  pnrsuing  a  course 
of  legal  studies,  he  entered  upon  the  practice  of  law  la 
Byraouae.  He  connected  himself  with  the  firm  ol 
Noion,  Comatock  &  Leavenworth,  and  subsequently 
with  that  of  Noxon  &  Putnam.  In  1843,  he  and  bis 
brother,  B.  Davis  Noxon,  Jr.,  formed  a  oopartnorHhip. 
Later  be  was  a  partner  ot  Sidney  T.  Fairchlld,  of  Caze- 
DoTia,  and  still  Inter  of  Oeorgo  D.  Cowlos.  He  was 
elected  Btate  Senator  from  Onondaga  tn  1856,  and  re- 
elected  in  1BG8.  As  the  nominee  of  the  Repnblicau 
party,  in  1ST5,  he  was  elected  Supreme  Court  judge,  to 
succeed  Jadge  Morgan,  for  the  foU  term  ot  fifteen 


NOTES. 


AT  a  meeting  ot  the  New  York  city  bar.  on  the  6tb 
inst.,  convened  in  memory  of  the  late  Benjamtu 
K.  Phelps,  the  following  resolution  was  adopted: 
"Resolved,  The  members  of  the  bar  of  the  city  of  New 
York  dealra  to  express  to  the  people  of  the  city  their 
MDse  of  the  great  loss  which  the  profession  and  the 
pDblio  have  suffered  by  tbe  death  of  the  late  District 
Attorney  Benjamin  E.  Phelps.  He  dUchai^ed  tor 
eight  oousecutive  years  the  duties  ot  that  reaponslble 
offioe  in  a  manner  at  once  creditable  to  himaelt  and 
naeful  to  the  administration  of  justice.  He  had  many 
virtues  and  few  faults.  He  combined  rare  qualities 
which  go  to  make  a  prosecuting  officer  of  the  highest 

'order.  He  was  a  thorough  and  dlacrl ml natlug  lawyer, 
and  did  much  to  maintain  and  develop  our  ayatem  of 
oriminat  jurlsprudeooe.  Ho  was  a  brilliant  and 
fiSectlve  advocate.  The  people,  while  he  was  their  rep- 
resentative, were  never  overmatched  by  even  the  ableat 
and  most  dlatinguisbed  counsel.  He  was  pure  and 
upright;  no  shadow  or  suspicion  aver  rested  upon  his 
motives.  Ha  was  humane  and  kind;  no  undue  harsh- 
ness ever  chanuiterized  his  enforoement  of  law.  He 
was  never  swerved  by  either  personal  or  political  con- 
siderations from  the  performance  of  what  he  saw  to 
be  his  duty.  He  was  modest  and  uaasaumluj;;  no 
arrogance  of  office  ever  offended  tho  lawyer  however 
unskilled,  the  eltlseu  however  lowly,  or  the  accused 
however  degraded.  Tho  people  of  New  York  owo 
honor  to  his  memory  as  a  eltizen  and  a  public  officer. 
The  bar  mourns  tor  a  noble  and  genial  associate,  and 
tenders  Ita  aympathy  to  hia  bereaved  family."  Re- 
marks were  made  by  Messrs.  Johii  MoKeun,  Qeorge 
Bliss.  Stewart  L,  Woodford,  Nelson  J.  Waterbury, 
William  P.  Prentice.  J.  8.  Bennett,  Samuel  Q.  Court- 
ney, Edwin  W.  Btoi^bton,  John  R.  Fellows,  and  Pre- 

'  elding  Judge  Davis,  who  was  cbairmau  ot  the  meeting. 

The  Chfciwo  Ltgal  Netw  publish  "Questions  on 
Kent's  Commentaries,  with  references  to  Illinois  stat- 
ntes  and  decisions  where  the  law  of  the  Btate  difTers 
from  that  laid  down  in  the  text;  by  Reuben  N.  Ben- 
jamlu,  Profeaaor  of  Law  in  the  Illinois  Wesieyan  Unl- 
Tersity."  The  work  seems  well  done. Tbo  Ameri- 
can La^eIteviei»  tor  Jounary  eoutaina  the  seoond  part 

(  llr.  James  B.  Tbayer'a  wtlole   on  Bedlugfleld't 


Case  — Declarations  a  part  of  the  ret  oeiila;  and  an 
article  by  Mr.  George  F.  Canfield,  on  the  Legal  posi- 
tion of  the  Indian. 

The  General  Term  la  the  Fourth  Department>peoed 
;  Utica  on  Tuesday,  4tb  init.,  with  a  calendar  ot  657 
cases,  U  ot  which  are  appeals  from  orders.  Ot  the  &13 
appeals  from  judgments.  54  are  preferred.  Of  the  ap- 
peals from  judgments.  2^  wero  brought  In  1S80,  219  in 
1878,  48  lu  1878,  4  in  1877,  and  2  In  1874.  The  court  de- 
cided 408  CBsaa  during  the  last  year. The  Governor 

has  appointed  Mr.  Daniel  G.  Rollins  district  attorney 
of  New  York,  to  succeed  Mr.  Phelps.  Mr.  Rollins  haa 
l>een  an  aasistaut  under  Mr.  Phelps  and  is  an  excellent 
criminal  lawyer.    No  better  eeleotlon  could  have  been 

We  are  sure  that  the  Georgia  Reports  la  the  future 
will  be  duller  reading  than  when  Judge  Bleckly  was 
on  the  bench.  In  the  current  6lBt  volume  we  find  aomo 
characteristically  wise  and  witty  utterances  of  the 
judge.  In  BraatBcU  v.  Suber.  p.  398,  he  snys :  "The 
wife  has  been  much  advanced  by  the  general  tenor  of 
tegislBtlon  of  late  years,  lu  respect  to  her  owu  property- 
She  has  acquired  a  pretty  independent  position  as  to 
title,  control  and  disposition,  but  this  relates  to  ber 
property,  not  to  his.  Tbe  law  has  not  yet  raised  ber  Uy 
the  station  of  superintendent  of  her  husband's  con- 
tracts, and  probably  never  will.  He  Is  bound  to  sup- 
port her  and  the  children  which  she  bears  to  him,  and 
in  order  to  tulflll  this  obligation,  he  ought  to  have  aa 
mach  freedom  In  the  mausgement  ot  bis  business 
alTaira  with  the  world  aa  nnmarrled  men  are  allowed 
exercise.  In  taking  a  wife  a  mau  does  not  put  him- 
self under  an  overaeer.  He  Is  not  a  anbordinate  in  his 
own  family,  but  the  head  of  It.  The  law  assigus  him 
this  position,  not  for  his  own  advantage  alone,  but  as 
much  for  the  real  good  of  his  wife  and  children,  and 
somewhat  for  the  general  Islereat  of  society.  A  hus- 
band left  free  to  lead  and  govern  In  his  own  family  la 
the  most  useful  husband  to  all  who  may  be  concerned 
in  the  results  ot  his  conduct.  That  exceptions  to  this 
rule  may  be  pointed  out.  Is  no  objection  to.  or  disproof 
of  the  rule  itself.  Human  institutions  are  ail  more  or 
less  imperfect,  and  their  complete  efficiency  in  praeti- 
cal  working  cannot  be  expected  in  every  instance.  It 
Is  enough  it  they  produce  beneficence  to  the  great 
mass,  and  lu  the  great  majority  of  caaea.  A  subjugated 
husband  is  a  less  pleasing  and  less  energetic  member 
of  society  than  one  who  keeps  hie  true  place,  yet  knows 
how  to  temper  authority  with  affection.  The  law  does 
not  discourage  conjugal  consultations,  or  free  and 
voluntary  co-operation  in  all  transaot ions  which  affect, 
or  may  affect,  the  weltare  of  the  family.  Perhaps,  the 
true  spirit  and  genlua  of  the  law  favora  nothing  more 
than  harmony  of  will  and  conduct  on  the  part  ot 
husband  and  wife.  But  the  law  does  not  undertake  to 
secure  this  delightful  harmony  by  coercion,  but  leaves 
It  to  issue  spontaneously  from  the  holy  relation  of 
matrimony.''  And  in  Crwnbley  v.  Slafe,  p.  &B2,  he 
delivers  the  following,  which  may  bo  added  to  our 
chapter  ot  "PraoticBl  Jokes;"  "There  Is  no  dispute 
that  the  gun  was  loaded  with  powder,  and  that  the 
prisoner  fired  at  the  enxlneer  at  the  distance  ot  about 
twenty  steps.  Grant  that  It  was  doue  only 'to  have  a 
little  tun  out  of  the  engineer.'  in  the  merry  eeason  at 
Christmas.  It  was  an  assault.  The  engineer  was  not 
one  of  the  revellers,  but  was  engaged  In  the  earnest 
and  reaponsibie  vocation  of  running  a  locomotive  and 
train  uponarailroBd.  He  had  a  right  to  pass  on  his 
way  wltbout  being  shot  at  from  the  roadsida.  It  is  not 
pretended  that  heknew  with  what  the  gun  was  charged, 
or  for  what  purpose  It  waa  presented  at  him  and  fired. 
Those  who  atioot  at  their  fnenda  tor  amuaement  ought 
to  warn  tbem  firat  that  it  Is  mere  aport.  and  that  there 
Is  DO  danger.  Fun  is  rather  too  energetic,  even  for 
Christmas  time,  when  U  looks  like  a  disposition  to  In- 
dulge in  a  little  free  and  easy  homicide.  Shooting 
powder-guns  at  a  man  as  a  practical  joke  is  among  tha 
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A  CASE  comes  to  us  from  Canada  which  may 
properly  be  added  to  our  chapter  on  Limita- 
tions of  the  Privileges  of  the  Clergy,  21  Alb.  L. 
J.  325.  It  is  the  case  of  Maise  v.  RohiUard^  4  Can. 
Leg.  News,  10.  A  Roman  Catholic  priest  espoused 
the  cause  of  one  of  the  candidates  in  a  public  elec- 
tion, and  refused  the  sacraments  to  those  who  pro- 
posed to  vote  for  his  opponent.  The  court  of  review 
set  aside  the  election  on  the  ground  of  undue  influ- 
ence and  intimidation.  Quoting  from  similar  cases, 
it  was  said :  **  The  Catholic  priest  has,  and  he  ought 
to  have,  great  influence.  His  position,  his  sacred 
character,  his  superior  education,  and  the  identity 
of  his  interests  with  his  flock  insure  it  to  him ;  and 
that  influence  receives  tenfold  force  from  the  con- 
viction of  his  people  that  it  is  generally  exercised 
for  their  benefit.  In  tlie  proper  exercise  of  that  in- 
fluence on  electors,  the  priest  may  counsel,  advise, 
recommend,  entreat,  and  point  out  the  true  line  of 
moral  duty,  and  explain  why  one  candidate  should 
be  preferred  to  another,  and  may,  if  he  thinks  fit, 
throw  the  whole  weight  of  his  character  into  the 
scale ;  bat  he  may  not  appeal  to  the  fears  or  terrors 
or  superstition  of  those  he  addresses.  He  must  not 
hold  out  hopes  of  reward  here  or  hereafter,  and  lie 
must  not  use  threats  of  temporal  injury,  or  of  dis- 
advantage or  punbhment  hereafter.  He  must  not, 
for  instance,  threaten  to  excommunicate,  or  to  with- 
hold the  sacraments,  or  to  expose  the  party  to  any 
other  religious  disability.  If  he  does  so  with  a  view 
to  influence  a  voter,  or  affect  an  election,  the  law 
considers  him  guilty  of  undue  influence."  Perhaps 
the  doctrine  is  still  better  explained  as  follows :  ''A 
priest's  true  influence  ought  to  be  like  a  landlord's 
true  influence  —  springing  from  the  same  sources, 
mutual  respect  and  regard,  sympathy  for  troubles  or 
losses,  sound  advice,  generous  assistance,  and  kind 
remonstrance — and  where  these  exist,  a  priest  can 
exercise  his  just  influence  without  denunciation, 
and  the  landlord  can  use  his  just  influence,  without 
threat  or  violence.  A  priest  is  entitled,  as  well  as 
any  other  subject,  to  have  his  political  opinions, 
and  to  exercise  his  legitimate  influence  legitimately. 
It  is  a  mistake  to  suppose  that  on  a  man  taking  holy 
orders  he  ceased  to  be  a  citizen,  or  ceases  to  be 
clothed  with  all  the  privileges  and  rights  of  a  citi- 
zen. But  a  pries^  lias  no  privilege  to  violate  or 
abuse  the  law.  He  has  no.  right  to  interfere  with 
the  rights  and  privileges  of  other  subjects.  He 
may  exercise  his  own  privileges,  but  he  must  for- 
bear in  respect  of  others.  It  is  also  a  mistake  to 
suppose  that  every  act  of  a  priest  is  a  spiritual  one. 
An  assault  by  a  priest  is  simply  an  assault,  and  not 
priestly  intimidation ;  and  the  assault  of  a  priest 
can  and  ought  to  be  resented,  and  prosecuted  and 
punished  like  any  other  individual."    Of  course, 
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the  doctrine  announced  in  the  opening  sentences  of 
the  first  quotation  is  not  accepted  in  our  meridian. 
We  do  not  believe  that  a  priest  of  any  church  ought 
to  have  any  more  influence  in  an  election  than  any 
other  man  —  any  more  than  a  physician,  for  exam- 
ple. On  the  contrary,  it  is  here  generally  believed 
that  a  priest  is  usually  by  education  and  employ- 
ment peculiarly  unfitted  to  advise  on  such  subjecte. 
And  so  we  strongly  dissent  from  our  contemporary's 
editorial  dictum  that  a  priest  may  properly  tell  his 
people  from  the  pulpit  how  they  should  vote. 


The  American  has  apparently  retained  a  lawyer  to 
write  for  it  who  proposes  to  tear  things  all  to  pieces. 
In  an  article  entitled  *  *  Are  Debts  Collectible  ? "  he 
takes  the  ground,  that  while  imprisonment  for  debt 
is  impolitic  in  general,  yet  an  objection  lies  against 
the  extreme  clemency  of  the  law,  in  **that  the  acts 
of  the  debtor  after  obtaining  credit  have  not  been 
made  the  subject  of  investigation,  as  well  as  those 
at  the  time."  He  quotes  the  opinion  of  Daniel 
Webster,  that  the  burden  should  always  be  on  the 
debtor  to  show  his  inability,  and  that  his  own  con- 
duct has  been  fair  and  honest.  Mr.  Webster  was 
also  of  opinion  that  no  one  should  be  exempt  from 
imprisonment  for  debt  if  he  had  lost  money  in  any 
species  of  gaming  or  in  lotteries.  Mr.  Webster,  it 
would  seem,  had  no  objection  to  making  money  in 
the  same.  But  the  opinions  of  this  great  man  on  this 
subject  lose  something  of  their  natural  weight  from 
the  fact  that  the  hat  was  periodically  passed  around 
in  State  street  for  his  relief,  and  because,  as  we  sup- 
pose, he  sometimes  followed  the  fashion  of  his  time 
in  playing  for  money.  The  American  inquires: 
'*Does  it  not  appear  that  the  collection  of  debts  is 
becoming  one  of  the  lost  arts  ?  "  We  should  say,  no. 
On  the  contrary,  we  believe  that  such  laws  are  more 
ef&cient  now  than  in  former  times.  After  all,  the 
creditor  class  are  about  as  much  to  blame  as  the 
debtor.  While  there  is  **an  apparent  growth  on 
the  part  of  some  people  to  obtain  excessive  credit," 
there  is  on  the  part  of  the  creditor  an  excessive 
eagerness  to  trust,  and  a  carelessness  of  investiga- 
tion or  a  reckless  omission  to  investigate  that  de- 
serve to  recoil  on  their  own  heads.  But  it  is  so  easy 
to  lay  the  blame  of  the  workings  of  human  nature 
and  the  commercial  system  on  the  legislators  and 
the  lawyers.  Just  so  the  doctor  is  always  blamed 
by  some  one  when  anybody  dies. 


The  Legal  Education  Committee  of  the  Benchers 
of  Canada  recommend  that  for  the  years  1882,  1883, 
1884,  and  1885,  students  at  law  and  articled  clerks 
shall  be  primarily  examined  in  Xenophon,  Homer, 
CfEsar,  Cicero,  Virgil,  Ovid,  The  Deserted  Village, 
The  Task,  Marmion,  and  Gray's  Elegy.  This  is  an 
eminently  respectable  course,  but  very  moumfuL 
There  is  something  almost  significantly  prophetic, 
in  these  English  titles,  of  the  inevitable  course  of 
the  average  hamster;  a  deserted  village,  a  hard 
task,  a  heroic  struggle,  a  country  churchyard.  II 
lacks  nothing  but  the  supplement  of  Paradise  Lost. 
Perhaps  it  was  not  so  intended .    T\vw^  \a  \iCiV>xv\i% 
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in  the  selected  classics  to  lighten  it  up  much.  Ovid's 
Art  of  Love  is  not  included.  Why  have  the  Bench- 
ers omitted  the  time-honored  and  generally  inevita- 
ble Spectator,  Course  of  Time  and  Essay  on  Man  ? 
We  fear  these  Benchers  have  shed  their  intellectual 
kneepans.  If  they  really  want  to  test  the  pupiPs 
efficiency,  let  them  set  him  at  Browning's  King 
and  the  Book,  Carlyle  passim^  Ruskin  of  late,  or  a 
select  sentence  of  three  pages  from  one  of  Mr.  Evarts* 
speeches.  If  they  can  make  head  or  tail  of  these 
they  will  succeed  in  their  chosen  profession. 


Mr.  Levi  Bishop  sends  us  some  disheartening 
criminal  statistics  from  Michigan.  He  says  in  eleven 
months  in  1880,  there  were  in  that  State  104  mur- 
ders and  attempts  to  murder.  In  one  year  from 
September  19,  1879,  there  were  50;  and  in  1879,  97. 
Total  in  the  three  years,  251.  This  increase  he  at- 
tributes to  the  abolition  of  capital  punishment  He 
says:  ^^Such  is  the  abundant  and  melancholy  bar- 
vest  gathered  from  the  sickly-sentimental  humani- 
tarianisni  in  Michigan,  in  three  years,  on  the  subject 
of  capital  punishment,  which,  in  the  exercise  of  a 
false  sympathy  for  a  heartless  and  felonious  assassin, 
forgets  and  wholly  ignores  the  innocent  but  mur- 
dered victim  and  the  necessary  safeguards  of  society. 
And  the  number  of  these  crimes  has  increased  and 
is  increasing,  till  they  now  number  on  an  average 
two  for  each  week."  **  How  long,  we  may  ask,  is 
this  distorted  feature  of  the  criminal  code  to  con- 
tinue ?  And  if  it  does  continue,  how  long  will  it 
be  before  Judge  Lynch  and  disguised  executioners 
will  take  the  place  of  a  mockery  of  law  and  justice, 
and  that  for  the  necessary  protection  of  society  ? " 
We  do  not  like  the  suggestion  in  the  last  lines.  We 
call  Mr.  Bishop's  attention  to  the  fact  of  an  alarm- 
ing increase  of  homicide  all  over  the  coimtry,  not- 
withstanding the  unprecedented  number  of  capital 
punishments.  Mr.  Bishop's  figures  do  not  go  back 
far  enough  to  enable  us  to  judge  how  marked  the 
increase  of  crime  in  his  State  has  been,  nor  to  form 
an  idea  whether  it  is  probably  due  to  the  cause  to 
which  he  attributes  it. 


The  Washington  Law  Reporter  has  found  a  new 
reason  for  repealing  the  Married  Women's  Enabling 
Acts.  It  says:  ''Separate  bank  accounts,  separate 
attorneys,  separate  physicians,  separate  preachers, 
churches  and  friends  —  it  is  a  divided  family."  Also 
the  laws  are  **  immoral  "  and  *'  wicked."  This  per- 
haps is  what  many  husbands  think ;  but  there  are 
just  as  many  wives  and  women  in  the  world  as  hus- 
bands and  men,  and  what  do  they  think  ?  Their 
rights  are  not  subordinate  to  men's.  Why  should  a 
husband  not  only  insist  on  confiscating  all  his  wife's 
property,  but  also  on  compelling  her  to  think  and 
believe  as  he  does  ?  —  to  take  the  same  physic,  to 
worship  God  at  the  same  time  and  place  and  in  the 
same  manner,  and  to  have  no  other  friends  ?  If  the 
husband  is  to  have  all  the  property,  it  is  of  course 
convenient  that  she  be  advised  by  the  husband's 
attorney.  It  may  be  galling  to  the  husband's  pride 
to  know  that  the  wife  keeps  a  separate  purse  and 


bank  account,  but  it  is  an  imjust  pride  that  is  hurt. 
Our  contemporary  talks  about  the  "  reliance  "  which 
is  infringed  by  these  laws.  Why  should  the  "reli- 
ance "  be  all  on  one  side  ?  The  serious  truth  is  that 
women  need  laws  to  protect  them  from  the  selfish- 
ness, rapacity,  and  trickery  of  men.  Men  do  not 
need  such  defenses  against  women.  These  laws 
have  been  in  vogue  now  for  a  generation,  and  so  far 
as  we  know  have  benefitted  women  and  have  not 
injured  men.  We  have  not  observed  nor  heard  of 
any  considerable  domestic  dissension  caused  by 
them.  They  have  not  led  to  many  divorces  except 
where  they  ought  to  have  done  so.  Marriage  set- 
tlements have  long  been  the  approved  practice  of 
England,  and  of  other,  the  oldest  countries,  and  no 
harm  has  ensued.  Equity  has  protected  the  wife, 
when  the  law  would  not.  But  about  once  in  five 
years  the  newspapers  trot  out  the  same  awful  old 
ghost  of  **  domestic  dissension,"  and  try  to  scare 
just  men  into  retracting  their  tardy  justice  to  the 
weaker  sex.  When  we  read  such  articles,  we  sus- 
pect that  somebody's  wife  has  refused  to  **sign  ofl^" 
and  hence  these  tears. 


Mr.  James  B.  Bradwell,  at  the  late  meeting  of 
the  Illinois  State  Bar  Association,  read  an  interest- 
ing paper  on  the  Present  State  of  the  Common-Law 
Practice  in  England,  in  which  he  commends  the  re- 
cent innovations,  especially  the  abolition  of  the 
distinction  between  law  and  equity,  and  recom- 
mends their  adoption  in  his  State.  Mr.  Bradwell 
says,  among  other  things:  **The  experience  of 
England,  as  well  as  of  several  States  of  the  Union, 
demonstrates  that  a  court  having  chancery  jurisdic- 
tion is  preferred  by  suitors  to  one  of  common  law. 
The  influx  of  business  to  the  Chancery  Division  of 
the  High  Court,  which  followed  the  passing  of  the 
Judicature  Act,  was  much  greater  than  was  antici- 
pated by  any  one.  The  number  of  actions  com- 
menced in  the  Court  of  Chancery  from  1864  to  1874 
was  25,000,  or  an  average  of  2,500  a  year.  In  1876, 
in  anticipation  of  the  Judicature  Act  taking  effect, 
the  number  was  3,932;  and  in  the  year  ending  Nov. 
1,  1876,  the  number  was  6,111;  showing  that  the 
number  in  1876  had  increased  to  more  than  double 
what  it  was  in  1874."  Mr.  Bradwell  however  need 
not  have  crossed  the  ocean  for  his  model.  If  Mr. 
Bradwell  should  discover  that  Bryant  wrote  two  ex- 
cellent poems  called  the  Iliad  and  the  Odyssey,  or 
that  the  "Dutchman's  head"  cheese  on  his  table  is 
a  very  appetizing  foreign  manufacture,  we  might  be 
surjmsed  at  his  not  resorting  to  the  original  sources, 
and  at  his  attributing  to  Mr.  Bryant  what  he  got 
from  Greece  by  translation,  and  to  foreign  parts 
what  was  exported  from  Orange  county  in  this  State, 
and  tlien  imported.  So  Mr.  Bradwell  in  his  paper 
is  simply  praising  a  New  York  manufacture,  as  of 
course  he  well  knows.  Perhaps  the  exportation  and 
importation  have  given  it  some  additional  flavor, 
but  we  have  not  discovered  any.  The  New  York 
Code  of  Civil  Procedure  is  the  parent  of  about  all 
the  law  reforms  of  the  last  30  years  in  every  part  of 
the  English-speaking  world.     The  English  system  is 
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substantially  copied  from  it.  Dlinois  cannot  do  bet< 
t€r  than  adopt  it.  Our  State  has  many  material 
claims  to  be  called  the  *' Empire  State,"  but  her 
clfdm  to  precedence  and  intellectual  and  moral  sov- 
ereignty in  legal  reform  is  fully  as  well  founded, 
and  will  outlast  and  prove  more  beneficent  than 
many  of  those  material  boasts. 


NOTES  OF  CASES. 


IN  Bank  v.  WaUace,  Supreme  Court  of  South  Car- 
olina, 1880,  11  Rep.  28,  it  was  held  that  while 
the  general  rule  requires  that  where  the  parties  re- 
side in  the  same  city  or  town,  notice  of  dishonor 
must  be  given  personally  to  the  indorser,  or  in  his 
absence,  must  be  left  at  his  residence  or  place  of 
business,  yet  where  the  note  is  made  payable  at  a 
bank  whose  usage  it  is  to  give  such  notices  through 
the  post-office,  that  mode  of  giving  notice  will  be 
sufficient.  After  stating  the  general  rule,  the  court 
proceeded :  **  To  this  rule  there  are,  however,  ex- 
ceptions, one  of  which  is  that  where  a  note  is  made 
payable  at  a  particular  bank,  and  it  is  proved  to  be 
the  usage  of  such  bank  to  give  notices  through  the 
post-office  to  persons  residing  in  the  same  town  or 
city,  that  mode  of  giving  notice  will  be  sufficient. 
rhis  is  upon  the  ground  that  persons  who  become 
parties  to  such  a  note  are  presumed  to  have  knowl- 
edge of  the  usages  of  the  bank  at  which  they  have 
chosen  to  make  the  note  payable,  and  have  agreed 
to  be  bound  by  such  notice  as  it  is  the  usage  of  the 
bank  to  give.  Wigglesworth  v.  DaUison,  1  Smith 
Lead.  Cas.,  notes,  416,  417.  It  would  seem  necessa- 
rily to  follow  from  this  that  the  same  principle 
would  apply  to  the  manner  of  giving  notice,  and  a 
recent  writer,  Daniel,  in  his  work  on  Negotiable  In- 
struments, states  that  it  has  been  so  held  in  several 
cases  which  he  cites.  Nor  is  it  necessary  that  knowl- 
edge of  such  usage  should  be  brought  home  to  the 
person  sought  to  be  aHected  by  it. "  The  cases  cited 
by  3Ir.  Daniel  are  Ghiidvat  v.  Mechanics^  Bank^  7 
Ala.  324 ;  Chieopee  Bank  v.  Eager^  9  Mete.  583.  In 
Bank  V.  Pinker$y  to  appear  in  83  N.  C.  877,  it  was 
held  that  the  usage  of  a  particular  bank,  known 
and  acted  upon  by  its  customers,  to  discount  bills 
without  presenting  them  for  payment,  may  be  shown 
to  excuse  the  omission  to  present.  The  court  re- 
marked: ^' Proof  of  usage  among  banks  in  a  par- 
ticular locality  has  been  allowed  to  modify  the  days 
of  grace,  as  prescribed  by  the  law-merchant,  and  to 
affect  those  dealing  with  them,  as  was  decided  in 
Bennery.  Bank,  9  Wheat  581,  which,  with  a  series  of 
cases  in  the  appended  note,  may  be  found  in  Kcd.  & 
Big.  Lead.  Cases  on  Bills  of  Exchange,  297."  In 
MOlsy.  Bank  of  U.  S.y  11  Wheat.  431,  it  was  held 
that  parties  to  paper  payable  in  a  city  where  the  in- 
variable usage  is  to  demand  payment  on  the  fourth 
day,  are  bound  by  that  usage,  although  ignorant 
of  it  

In  Covington  Transfer  Company  v.  Kdly,  Supreme 
Court  of  Ohio,  October,  1880,  11  Rep.  24,  it  was 
held  in  an  action  by  a  railway  passenger,  not  him- 
self negligenti  for  a  i)er8onnl  injury,  against  a  de- 


fendant whose  negligence  directly  and  proximately 
concurred  with  the  negligence  of  the  railroad  com- 
pany in  producing  the  injury,  that  the  concurrent 
negligence  of  the  company  cannot  be  imputed  to  the 
plaintiff  so  as  to  charge  him  with  contributing  to 
his  own  injury.  The  court  said:  "If  the  driver 
could,  in  any  just  sense,  be  regarded  as  the  agent 
or  servant  of  the  passenger,  or  if  the  railroad  com- 
pany, whose  servant  the  driver  was,  had  been,  under 
the  contract,  subject  to  the  direction  or  control  of 
the  passenger,  then,  with  some  show  of  reason,  it 
might  be  said  that  the  passenger  was  responsible 
for  the  negligence  of  the  driver.  But  such  was  not 
the  nature  of  the  contract.  The  passenger  was,  it 
is  true,  entitled  to  a  seat  in  the  company's  cor,  but 
was  not  entitled  to  direct  or  control  the  time  or 
manner  of  its  movement.  That  the  company  was 
bound  to  exercise  the  highest  degree  of*  care  to  the 
end  that  the  passenger  might  be  safely  carried  is 
true,  but  it  was  not  subject  to  the  direction  or  con- 
trol of  the  passenger  either  as  to  employment  of 
servants,  or  as  to  the  manner  in  which  the  service 
should  be  performed.  It  seems  to  us,  therefore, 
that  the  negligence  of  the  company  or  of  its  servants 
should  not  be  imputed  to  the  passenger,  where  such 
negligence  contributes  to  his  injury  jointly  with  the 
negligence  of  a  third  party,  any  more  than  it  should 
be  so  imputed,  when  the  negligence  of  the  company, 
or  its  servants,  was  the  sole  cause  of  the  injury. 
Indeed,  it  seems  as  incredible  to  my  mind  that  the 
right  of  a  passenger  to  redress  ogainst  a  stranger 
for  an  injury  caused  directly  and  proximately  by  the 
latter's  negligence,  should  be  denied  on  the  groimd 
that  the  negligence  of  his  carrier  contributed  to  his 
injury,  he  being  without  fault  himself,  as  it  would 
be  to  bold  such  passenger  responsible  for  the  negli- 
gence of  his  carrier  whereby  an  injury  was  inflicted 
upon  a  stranger.  And  of  the  last  proposition,  it  is 
enough  to  say  that  it  is  simply  absurd."  The  Eng- 
lish doctrine  is  the  contrary ;  Thorogood  v.  Bryan,  8 
C.  B.  115;  Armstrong  V.  RaUtoay  Co.,  L.  R,  lOExch. 
47 ;  and  to  the  same  effect  is  Loekhardt  v.  Lechten- 
(holer,  46  Penn.  St.  151,  while  the  same  is  held  as 
to  the  contributory  negligence  of  the  driver  of  a  pri- 
vate vehicle,  in  Pi'ideanx  v.  Oily  of  Mineral  Point, 
43  Wis.  513;  S.  C,  28  Am.  Rep.  558.  Agreeing 
with  the  principal  case,  are  Chapman  v.  R.  R.  Co., 
19  N.  Y.  341;  Golgrove  v.  R.  R.  Co,,  20  id.  492; 
Bennett  v.  R.  R.  Co.,  36  N.  J.  225;  S.  C,  13  Am. 
Rep.  435;  Robinson  v.  K  Y.  C.  Jo  11.  R.  R.  R.  Co., 
66  N.  Y.  1 ;  S.  C,  23  Am.  Rep.  4.  See,  also,  notes, 
23  Am.  Rep.  4;  28  id.  563. 


In  Eamdker  v.  Blanchard,  Pennsylvania  Supreme 
Court,  June,  1879,  a  domestic  servant  in  a  hotel, 
while  cleaning  the  public  parlor,  found  a  roll  of 
bank  notes,  which  she  reported  to  the  proprietor, 
and  upon  his  stating  that  he  thought  they  belonged 
to  a  guest  who  had  transacted  business  in  the  par- 
lor, gave  them  to  him  to  restore  to  the  supposed 
owner.  The  guest  had  not  lost  the  money,  and  the 
owner  remained  unknown.  Ileld^  that  tVv^  ^etN^sjiV. 
could  recover  the  moi\oy  iioiw  Wt  exw^Xc^'j^x.    Ir^asir 
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key,  J.,  dissented.  The  court  said:  '*An  article 
casually  dropped  is  within  the  rule.  Where  one 
went  into  a  shop  and  as  he  was  leaving  picked  up  a 
parccj  of  bank  notes  which  was  lying  on  the  floor, 
and  immediately  showed  them  to  the  shopman,  it 
was  held  that  the  facts  did  not  warrant  the  supposi- 
tion that  the  notes  had  been  deposited  there  inten- 
tionally, they  being  manifestly  lost  by  some  one, 
and  there  was  no  circumstance  in  the  case  to  take  it 
out  of  the  general  rule  of  law,  that  the  finder  of  a 
lost  article  is  entitled  to  it  as  against  all  persons  ex- 
cept the  real  owner.  Bridges  v.  Sdwkesworih^  7 
Eng.  Law  &  Eq.  424.  The  decision  in  Mathews  v. 
JIarsellj  1  E.  D.  Smith,  393,  is  not  in  conflict  with 
the  principle,  nor  is  it  an  exception.  Mrs.  Mathews, 
a  domestic  in  the  house  of  Mrs.  Barmore,  found 
some  Texas  notes  which  she  handed  to  her  mistress  to 
keep  for  her.  Mrs.  Barmore  afterward  intrusted  the 
notes  to  Ilarsell  for  the  purpose  of  ascertaining  their 
value,  informing  him  that  she  was  acting  for  her 
servant  for  whom  she  held  the  notes.  Harsell  sold 
them  and  apj)ropriated  the  proceeds,  whereupon 
Mrs.  Mathews  sued  him  and  recovered  their  value 
with  interest  from  date  of  sale.  Such  is  that  case. 
True,  Woodruff,  J.,  says:  *I  am  by  no  means  pre- 
pared to  hold  that  a  house  servant  who  flnds  lost 
jewels,  money,  or  chattels,  in  the  house  of  his  or 
her  employer,  acquires  any  title  even  to  retain  pos- 
session against  the  will  of  the  employer.  It  will 
tend  much  more  to  promote  honesty  and  justice  to 
require  servants  in  such  cases  to  deliver  the  property 
so  found  to  the  employer  for  the  benefit  of  the  true 
owner.'  To  that  remark,  foreign  to  the  case,  as  un- 
derstood by  himself,  he  added  the  antidote :  *  And 
yet  the  Court  of  Queen's  Bench,  in  England,  have 
recently  decided  that  the  place  in  which  a  loat  arti- 
cle is  found  does  not  form  the  ground  of  any  ex- 
ception to  the  general  rule  of  law,  that  the  finder  is 
entitled  to  it  against  all  persons  except  the  owner.' 
His  views  of  what  will  promote  honesty  and  justice 
are  entitled  to  respect,  yet  many  may  think  Mrs. 
Barmore's  method  of  treating  servants  far  superior." 
**  Many  authorities  were  cited  in  argument  touch- 
ing the  rights,  duties,  and  responsibilities  of  an 
innkeq)er  in  relation  to  his  guests.  These  are  so 
well  settled  as  to  be  uncontroverted.  In  respect  to 
other  persons  than  guests,  an  innkeeper  is  another 
man.  When  money  is  found  in  his  house,  on  the 
floor  of  a  room  common  to  all  classes  of  persons,  no 
presumption  of  ownership  arises  —  the  case  is  like 
the  finding  upon  the  floor  of  a  shop.  The  research 
of  counsel  failed  to  discover  authority  that  an  inn- 
keeper shall  have  an  article  which  another  finds  in 
a  public  room  of  his  house,  when  there  is  no  cir- 
cumstance pointing  to  its  loss  by  a  guest.  In  such 
case  the  general  rule  should  prevail.  If  the  finder 
be  an  honest  woman,  wlio  immediately  informs  her 
employer  and  gives  him  the  article  on  his  false  pre- 
tense that  he  knows  the  owner  and  will  restore  it, 
she  is  entitled  to  have  it  back,  and  hold  it  till  the 
owner  comes."  Quite  similar  in  circumstances  and 
holding  the  same  doctrine  is  Bowen  v.  Sullivan^  62 
Ind.  281;  S.  C,  30  Am.  Rep.  172.    To  same  effect, 


Burfee  v.  Jones,  11  R.  I.  588;   S.  C,  23  Am.  Rep 

528.     See,  also,  notes,  30  Am.  Rep.  180;  23  id.  530; 

21  id.  187. 

♦ 

LEGAL  DEFINITIONS  OF  COMMON  WORDS. 

VI. 


ii  fTlRADE  "  is  not  confined  to  barter,  but  includes 
A  general  commerce  and  traffic.  May  v.  Sloan, 
101  U.  S.  231.  This  was  where  a  mortgagee  agreed 
^  *■  not  to  interfere  with  any  bona  fide  trades  "  made  by 
the  mortgagor  so  far  as  the  mortgage  was  con- 
cerned, and  the  mortgagor  sold  the  lands. 

A  power  to  *  *  sell  and  exchange  "  lands  includes 
the  power  to  make  partition.  Phelps  v.  Harris,  101 
U.  S.  370.  But  it  seems  that  a  power  to  sell  does 
not  imply  a  power  to  mortgage.  Stronghill  v.  Aus- 
iey,  1  DeG.,  M.  <&  G.,  635.  The  authorities  on  this 
question  however  are  somewhat  conflicting. 

*' About  to  sail  with  cargo,"  in  a  charter-party, 
means  about  ready  to  sail  with  cargo.  Therefore, 
a  vessel  not  more  than  three-elevenths  loaded,  and 
the  time  of  finishing  subject  to  all  the  contingencies 
of  wind,  weather,  labor,  and  boats  incident  to  an 
open  roadstead  on  the  northern  coast  of  Africa, 
cannot  be  considered  as  ** about  to  sail  with  cargo" 
within  the  meaning  of  the  charter-party.  Von 
Lingen  v.  Davidson,  U.  S.  Circ.  Court,  Maryland, 
November,  1880,  11  Rep.  4. 

**  Objects  of  vertu  and  taste"  do  not  always  in- 
clude very  valuable  paintings.  Bridgman  v.  Lord 
Fitzgerald,  43  L.  T.  (N.  S.)  408.  This  was  the 
case  of  a  bequest  of  all  the  testator's  **  jewels, 
trinkets,  gold  and  silver  plate,  ornaments  and 
other  china,"  and  the  paintings  in  question  were 
ten  in  number,  valued  at  £15,000,  including  a 
head  by  Carlo  Dolce,  Landseer's  "Monarch  of  the 
Glen,"  and  a  portrait  of  the  testator's  daughter. 
The  vice-chancellor  observed:  **Mr.  Bristowe  says 
the  pictures  are  of  the  same  nature  as  the  things 
he  has  been  disposing  of;  a  picture  is  an  object  of 
vertu  and  taste.  So  it  is,  I  agree.  I  do  not  say  by 
any  means  that  the  words  are  insufficient  to  pass 
pictures,  but  whether  they  do  so  or  not  depends 
upon  the  particular  circumstances  of  the  case,  and 
therefore  inasmuch  as  it  would  have  been  so  very 
easy  for  the  testator  to  have  removed  all  difficulty 
on  thjB  subject  by  using  the  word  pictures,  I  think 
that  mentioning  as  he  does  ^  gold  and  silver  plate, 
ornamental  or  other  china,'  and  then  '  all  objects  of 
vertu  and  taste,'  he  means  things  ejttsdem  generis, 
such  as  painted  snuff-boxes  and  small  statuettes, 
and  any  thing  of  that  kind  about  the  house.  I  can 
hardly  think  that  if  he  had  meant  those  pictures  to 
pass  he  would  not  have  used  the  proper  word  *  pic- 
tures '  instead  of  those  doubtful  and  ambiguous  words 
*  objects  of  vertu  and  taste.'"  **0n  the  whole, 
therefore,  I  come  to  the  conclusion  that  he  consid- 
ered those  words  *  vertu  and  taste '  as  comprehend- 
ing every  thing  else  of  the  same  sort,  or  as  we  law- 
yers say,  ejusdem  generis  with  those  before  enumer- 
ated, and  I  cannot  consider  that  by  such  words  be 
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intended  to  pass  a  valuable  collection  of  pictures 
Bach  as  he  had ;  and  I  am  therefore  of  opinion  that 
Lady  Londesborough  did  not  take  them  absolutely, 
but  that  she  is  entitled  to  the  enjoyment  during  her 
life,  under  the  next  clause,  of  all  tlie  articles  which 
were  in  the  house  at  the  time  of  the  death.  It  was 
said  that  it  was  very  improbable  that  ho  could  have 
intended  the  portrait  of  his  daughter  to  be  sold.  I 
agree  that  it  is  very  improbable,  but  he  may  have 
forgotten  that,  or  he  may  have  thought  the  family 
were  sure  to  buy  it ;  probably  it  is  not  very  valua- 
ble. I  cannot  think  that  that  circumstance  suffi- 
ciently controls  the  construction  of  the  will  to 
make  those  words  have  the  operation  which  they 
otherwise  would  not  have."  It  does  not  appear 
whether  paintings  would  'be  included  in  Mrs. 
Malapropos  **  articles  of  bigotry  and  virtue." 

A  man  may  be  a  '*  citizen  "  of  a  place  without  his 
family's  residing  in  it.  Union  Hotel  Go,  v.  Hersel, 
79  N.  Y.  454.  Here  a  subscription  was  conditioned 
that  a  certain  sum  be  subscribed  by  the  citizens  of 
B.  One  of  the  subscribers  was  domiciled  in  A., 
but  boarded,  did  business,  and  spent  nearly  all  his 
time  in  B.  Eeld^  that  he  was  a  citizen  of  B.  within 
the  meaning  of  the  subscription.  The  court  said: 
**  By  the  definition  usually  given,  a  citizen  is  an  '  in- 
habitant of  a  city,  town,  or  place,'  and  so  would 
include  every  person  dwelling  in  the  place  named ; 
but  it  is  subject  to  various  limitations  depending 
upon  the  context  in  which  it  is  found.  It  may  in- 
dicate a  permanent  resident,  or  one  who  remains 
for  a  time  or  from  time  to  time."  For  the  object 
in  question,  namely,  the  erection  of  a  hotel,  ^'it 
would  be  immaterial  whether  the  subscriber  occu- 
pied with  his  family  a  house  within  the  limits  of 
the  city,  or  outside  of  them,  so  long  as  his  place  of 
busineas  was  in  Buftalo,  and  he  had  a  permanent 
pecuniary  interest  in  its  welfare  and  in  the  success 
of  the  new  house." 

A  "jackass"  may  be  a  horse.  So  within  an  ex- 
emption of  *'a  horse,  mule,  or  yoke  of  oxen.'' 
BkhardBon  v.  DuneaUy  2  Heisk.  220.  The  court  ob- 
served: "It  is  clear  that  this  case  comes  directly 
within  the  reason  and  spirit  of  the  law.  The  plaint 
iff  was  the  head  of  a  family,  probably  a  large  one. 
He  was  engaged  in  tilling  the  soil,  and  his  little 
jack4M»^  worth  only  twenty  dollars,  was  the  sole  de- 
pendence of  his  family  for  ploughing  the  earth,  and 
n^^iri ng  bread  for  his  wife  and  children."  (An  ass  that 
coold  make  bread  must  be  a  useful  domestic  animal.) 
"It  is  obvious  that  he  is  exactly  the  kind  of  citi- 
len  that  the  Legislature  had  in  view  when  they  do- 
dared  that  the  wives  and  children  of  such  honest, 
hard-working  tillers  of  the  ground  should  not  be 
reduced  to  starvation  by  allowing  the  creditor  to 
seize  the  last  horse,  mule  or  ox.  The  generous  ob- 
ject of  the  Legislature  would  be  defeated  if  we 
should  'stick  in  the  bark,'  and  declare  that  they 
intended  by  their  legislation  to  exclude  from  its 
benefits  all  those  heads  of  families  who,  cither  from 
choice  or  necessity, 'plowed  jackasses  instead  of 
horses,  mules  or  oxen.  We  are  satisfied  they  in- 
tended to  make  no  such  invidious  distinctions, 
other  between  citizens  equally  deservin^^  or  work 


beasts  equally  useful  Nor  are  we  required  to  do 
any  great  violence  to  the  letter  of  the  statute  in 
holding  that  the  case  before  us  falls  within  the  rea- 
son and  object  of  the  enactment.  It  was  held  by 
this  court,  many  years  ago,  that  a  person  guilty  of 
mule-racing  along  a  public  road  was  indictable  un- 
der the  statute  against  horse-racing.  The  decision 
rests  upon  the  solid  ground  that  the  two  offenses  ' 
fell  alike  within  the  reason  of  the  law.  If,  in  a 
criminal  case,  it  is  allowable  to  hold  that  a  mule  is 
a  horse,  if  he  is  used  in  racing  along  a  big  road, 
much  more  is  it  allowable  to  hold  that  a  jackass, 
used  for  farming  purposes,  is  either  a  horse,  or 
mule,  or  ox.  But  we  are  not  without  high  philo- 
logical authority  for  construing  the  word  *  horse,' 
used  in  the  statute,  as  including  the  ^  ass.'  Mr. 
Webster,  in  his  unabridged  and  illustrated  diction- 
ary, defines  an  ass  to  be  '  a  quadruped  of  the  genus 
equvs — that  va^  equus  aMmiB — having  a  peculiarly 
harsh  bray,  long  stretching  ears,  and  being  usually 
of  an  ash  color  with  a  black  bar  across  his  shoulders. 
The  tame  or  domestic  ass  is  patient  to  stupidity,  and 
slow.'  Then  the  ass  is  a  species  of  the  genus  equus^ 
or  horse.  His  value  for  agricultural  purposes  was 
one  of  the  lucky  developments  of  the  late  war. 
Some  who  resorted  to  the  services  of  this  species  of 
horse,  for  such  purpose,  from  dire  necesssity,  con- 
tinue so  to  use  him,  either  from  choice  or  continued 
necessity.  We  think  those  heads  of  families,  en- 
gaged in  agriculture,  who  use  the  ass  or  the  jackass 
for  such  purposes,  and  not  otherwise,  are  within 
both  the  letter  and  the  spirit  of  the  exemption  law." 

But  a  stallion  is  not  a  horse,  so  as  to  be  exempt 
from  execution,  when  not  kept  for  farm  work,  but 
for  purposes  of  equine  gallantry  and  propagation. 
•Robtrts  V.  Adams,  88  Cal.  383.  And  one  who  steals 
a  mare  does  not  steal  a  horse,  within  a  statute 
against  stealing  "horses,  mares,  geldings,  and 
colts."  Banks  v.  State,  28  Tex.  644.  The  court 
there  said :  * '  The  word  *  horse '  is  a  generic  term, 
including  ordinarily  in  its  signification  the  different 
species  of  that  kind  of  animals,  however  diversi- 
fied by  age,  sex,  use,  or  artificial  means ;  and  if  the 
word  *  horse '  had  been  used  in  this  article  without 
specifying  the  species,  we  would  have  been  entirely 
satisfied  with  the  ruling  of  the  court,  because  the 
word  '  horse '  in  its  generic  sense  would  include  a 
mare,  and  there  would  be  no  variance  between  the 
averment  and  the  evidence.  It  could  not  be  con- 
tended successfully  that  the  defendant  had  been  in- 
dicted for  stealing  one  thing  and  convicted  for  steal- 
ing another  and  different  thing.  But  from  precedent 
and  authority  we  feel  constrained  to  hold  that  the 
word  *  horse '  in  the  article  cited  was  not  intended 
to  be  used  in  its  comprehensive  and  generic  sense, 
and  that  it  was  used  as  synonymous  with  the  word 
*  stallion, '  or  at  least  it  was  not  in  that  connection 
intended  to  include  *  gelding,  marc,  or  colt.'  " 

Flax  may  be  grain.  Hewitt  v.  Watertown  Fire 
Ins.  Co.^  Iowa  Supreme  Court,  December,  1880,  7 
N.  W.  Rep.  596.  This  was  a  cose  of  insurance  of 
*' grain  in  stacks  and  granary  on  farm."  ffcW,  lev 
cover  unthreshod  flax  in  stacV?^,  otv  t\\c  i«crcv^  \\\t!iX. 
iiad  been  raised  solely  for  U^e  acevV  iviiOi  wol  W\^^^>^t, 
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The  court  said :  **The  sole  question  to  be  deter- 
mined is  whether  the  word  *  grain,'  as  used  by  the 
parties,  includes  flaxseed.  Mr.  Webster  says :  *  Grain 
signified  corn  in  general,  or  the  fruit  of  certain 
plants  which  constitute  the  chief  food  of  man  and 
beast,  as  wheat,  rye,  barley,  oats,  and  maize.'  It 
does  not  necessarily  follow,  from  the  fact  that  cer- 
tain kinds  of  grain  are  named,  that  there  may  not 
be  others  that  as  clearly  come  within  the  definition 
as  those  named.  Certainly,  buckwheat  is  grain,  al- 
though not  specially  named.  It  is  so  because  it  is 
clearly  an  article  of  food  when  prepared  as  usually 
used.  But  we  believe  it  is  seldom  if  ever  used  as 
food  in  its  natural  state.  Measurably,  at  least,  this 
can  be  said  as  to  flaxseed.  After  it  has  been  ground, 
and  the  oil   largely  extracted,  the  residuum  is  the 

*  oil  cake '  known  to  commerce,  which  is  largely  if 
not  exclusively  used  as  food  for  cattle  and  other 
beasts,  and  is  regarded  as  highly  nutritious.  This 
being  so,  flaxseed  comes  within,  to  an  extent,  at 
least,  the  definition  of  grain  given  by  Mr.  "Webster, 
that  it  is  an  article  used  as  food  for  man  or  beast 
But  if  it  be  conceded  flaxseed  is  not  grain,  strictly 
speaking,  or  is  not  so  regarded  in  commercial  trans- 
actions, this  cannot  be  regarded  as  decisive  of  the 
question  before  us;  for  the  rule  is  that  this  contract, 

*  like  other  contracts,  must  receive  the  construction 
which  is  most  probable  and  natural  under  the  cir- 
cumstances, so  as  to  attain  the  object  which  the 
parties  to  it  had  in  contemplation  in  making  it.'  It 
was  accordingly  held  in  Decatur  Bank  v.  St,  Louis 
Bank,  21  Wall.  294,  tlie  term  *  cattle '  included  hogs^ 
and  in  State  v.  Williams^  2  Strobh.  474,  that  the  leg- 
islative intent  in  making  it  larceny  to  take  cotton, 
rice,  *  com  or  other  grain '  from  a  field,  was  to  in- 
clude peas ;  or  in  other  words,  that  *  other  grain ' 
included  peas.  In  Holland  v.  State,  34  Ga.,  the 
statute  provided.  *  It  shall  not  be  lawful  for  any 
person  in  this  State  to  make  any  spirituous  liquors 
out  of  any  corn,  wheat,  rye,  or  other  grain,  except 
for  medicinal  purposes;'    and   it  was    held   that 

*  sugar-cane  seed'  and  *  millet'  were  within  the 
meaning  of  the  words  *  other  grain ; '  both  being 
grain,  as  such  word  was  used  by  the  Legislature. 
In  the  case  at  bar  the  parties  must,  we  think,  have 
intended  the  policy  to  cover  whatever  was  usually 
and  ordinarily  stacked  on  the  farm  or  put  into  a 
granary.  The  term  '  grain '  was  used  as  being  suffi- 
cient for  this  purpose.  Wheat,  rye,  oats,  and  flax 
would  ordinarily  be  stacked  together,  and  from  the 
combustible  nature  thereof,  if  the  wheat  caught  fire, 
the  flax  would  ordinarily  be  burned  if  the  wheat 
was.  The  intent  of  the  plaintiff  undoubtedly  was 
to  insure  his  crop  raised  on  the  farm,  and  put  into 
stacks  or  into  a  granary,  and  the  company  must,  we 
think,  have  so  understood,  and  executed  the  policy 
with  the  intent  of  insuring  the  property  in  ques- 
tion." 

One  who  slaughters  and  cuts  up  animals,  and  sells 

the  meat   as  food,  is   not  a  "dealer"  within  the 

meaning  of  a  statute  requiring  dealers  who  buy  and 

sell  goods,  etc.,  to   take  out  a  license.     State  v. 

J^^,  82  N,  a  561.     The  court  said:    **In  the 

Jvcent  case  of  Seat<f  r.  Chadbaum^  80  id.  479;  S. 


C,  30  Am.  Rep.  94,  we  had  occasion  to  examine 
and  construe  a  similar  provision  in  the  Revenue  Act 
of  March,  1877.  The  defendants  in  that  case  were 
proprietors  of  a  steam  saw  and  planing  mill,  and 
their  business  was  to  buy  timber,  and  by  sawing  and 
planing  convert  it  into  lumber  and  boards  which 
they  sold  in  the  market.  It  was  held  that  their 
calling  was  not  within  the  purview  of  the  act.  The 
occupation  of  a  butcher  who  purchases  live  animals 
suitable  for  food,  and  after  slaughtering  and  cutting 
them,  sells  in  pieces  at  his  stall,  is  not  dissimilar. 
He  does  not  buy  and  sell  the  same  article  and  in  the 
same  condition  as  a  mere  trader.  He  buys  a  cow,  a 
hog,  or  a  sheep ;  he  sells  beef,  pork  or  mutton.  His 
labor  and  skill  have  been  employed  in  making  the 
change,  and  enhance  the  price.  The  reasons  as- 
signed for  the  exemption  of  the  manufacturer  of 
boards  apply  with  equal  force  to  the  butcher."  See 
18  Alb.  L.  J.  384. 


TUB  NOMINATION  OF  JUDGES. 

^PHE  best  possible  method  of  securing  an  able  and 
•I-  honest  judiciary  is  always  an  interesting  subject 
of  disoussion  in  politioal  philosophy,  but  how  best  to 
secure  that  object  under  the  conditions  which  exist  in 
this  Stato  is  a  question  of  practical  iK>litic8  which  oon- 
oerus  every  man  who  wishes  the  government,  as  it  is, 
administered  in  the  best  possible  way.  Can  any  thing 
be  done,  as  the  laws  now  stand,  toward  bettering  the 
present  state  of  affairs?  It  is  not  necessary  to  admit 
that  at  present  we  are  in  a  bad  condition,  but  the  ques- 
tion is,  can  we  get  in  a  better? 

In  this  State  judges  are  elected*  indeed*  but  not 
chosen  by  the  people.  The  people  merely  determine 
which  they  prefer  of  two  candidates  chosen  by  the 
political  machines.  Yet  it  is  a  necessity  that  sodio 
organized  body  should  present  a  candidate  for  election 
to  the  bench.  It  would  bo  a  useless  and  indelicate 
thing  for  a  man  to  offer  himself  as  a  candidate,  and  no 
good  result  would  happen  if  the  people  were  left  to 
scatter  their  votes  according  to  their  individual  pre- 
ferences. I  have  such  confidence  left  in  the  shrewd- 
ness and  honesty  of  the  peoplo  as  to  believe  that  the 
difficulty  is  not  to  elect  a  good  nominee,  but  to  secure 
a  good  nominee. 

Theoretically,  every  citizen  has  a  voice  in  determin- 
ing who  shall  be  tho  candidate  of  the  political  party 
with  which  ho  sympathizes.  As  an  actual  fact  he  does 
not  raise  his  voice.  As  a  practical  fact  ho  cannot  raise 
it  effectually.  The  caucus  controls  the  nominations, 
and  men  who  make  politics  a  business  control  the 
caucus.  And  these  men  distribute  uomiuations  as  the 
rewards  for  political  services  and  party  fidelity.  At 
the  best,  this  principle  of  distribution  is  not  calculated 
to  secure  good  judges,  but  good  poUtioiaus.  At  the 
worst  —  and  that  is  what  you  are  likely  to  get  —  the 
only  standard  that  the  caucus  aud  its  managers  set  up 
is,  how  bad  a  candidate  will  tho  peoplo  endure? 

In  offices  involving  action  on  political  questions  only, 
the  methods  of  the  caucus  may  securo  fair  results.  If 
you  are  a  Republican,  you  know  your  candidate  will 
stand  by  the  Republican  party,  right  or  wrong;  or  if 
you  are  a  Democrat,  you  have  a  candidate  who  will  act 
with  the  Democratic  party,  right  or  wrong.  But  that 
is  just  tho  kind  of  man  you  do  not  wish  for  a  judge. 
It  is  proper  that  a  judge  should  have  patriotism  enough 
to  hold  pronounced  opinions  on  political  subjects,  but 
it  is  a  misfortune  if  he  feels  under  obligation  to  a 
political  party,  aud  a  still  greater  misfortune  that  bo 
should  owe  his  office  to  certain  IndividoaU,  or  to  a  oer- 
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tain  clique  of  iudividuals  in  his  party,  who  ooiitrol  the 
partj  caucuses.  As  a  basis  for  practical  action,  it  may 
be  said  that  these  conditions  exist  in  this  State: 

1.  That  the  judges  must  be  elected  by  the  popular 
vote. 

2.  That  they  must  be  nominated  by  some  organized 
body. 

3.  That  the  present  party  organizations  are  unfit  to 
make  such  nominations. 

There  remains  only  one  method  if  the  abovo  condi- 
tions exist,  and  that  is,  to  secure  nominations  from 
Bome  other  than  the  political  bodies.  That  can  be 
done  either  bj  the  formation  of  a  new  organization 
for  tho  especial  purpose  of  nominating  judges  or  by 
utilizing  some  organization,  already  in  existence, 
which  has  the  qualities  necessary  tomalce  it  reasonably 
certain  that  it  will  make  good  nominations. 

In  my  opinion,  no  satisfactory  results  can  bo  ob- 
tained from  the  formation  of  a  new  organization  hav- 
ing for  its  special  and  only  object  the  nomination  of 
judges.  Experience  shows  that  in  a  very  short  time 
such  associations  come  under  the  control  of  political 
partisans  or  place-seekers  who  have  not  ability  enough 
to  secure  influence  in  the  regular  political  organiza- 
tions. Honest  men  having  only  a  general  patriotic 
Interest  in  the  objects  of  the  association  give,  after  a 
time,  no  active  attention  to  its  affairs  —  for  a  virtue 
that  does  not  bring  in  dollars  is  unfortunately  short- 
lived—  and  they  leave  its  permanent  management  to 
those  who  have  a  bread-and-butter  interest  in  it.  In 
a  temporary  gush  of  enthusiasm  for  good  govern- 
ment, they  lend  such  associations  tho  use  of  their 
names  and  influence,  and  then  grow  tired  and  leave  it, 
strengthened  by  their  connection  with  it,  to  those  who 
use  it  for  selfish  ends.  There  is  no  hope  of  permanent 
good  results  from  such  organizations.  But  good,  and 
uniformly  good,  nominations  might  be  expected  from 
an  association  entirely  non-partisan  in  its  constitution, 
omposed  of  men  of  reputable  character,  having  a 
special  and  peculiar  interest  in  the  selection  of  good 
judges,  and  yet  not  dependent  for  its  existence  on 
periodical  spasms  of  interest  in  politics,  but  existing 
because  it  has  a  permanent  and  continuous  reason  for 
existing  outside  of  poliiics  —  a  reason  which  makes  its 
members  at  all  times  anxious  to  x>rcserve  a  high  stund- 
ard  of  membership,  and  to  prevent  its  coming  under 
t  he  control  of  those  who  would  use  it  for  selfish  pur- 

The  Bar  Associations  which  havo  been  formed 
throughout  the  State  are  just  such  bodies,  and  com- 
bine every  requisite  I  have  mentioned.  The  question 
!-<,  will  they  do  any  thin;:?  These  associations  ask  the 
respect  of  the  community,  and  claim  influence  in  it,  as 
representing  the  respectability  of  the  bar.  They  prop- 
erly assume  to  bo  censors  of  bench  and  bar,  because 
one  great  object  of  their  institution  is  to  elevate  the 
standard  at  bench  and  bar. 

I  do  uot  know  how  it  has  been  in  other  parts  of  the 
State,  but  the  Bar  Association  of  the  city  of  New 
York  has  repeatedly  ventured  to  tell  the  people  of 
New  York  city  whom  it  considered  the  worst  of  the 
candidates  for  judicial  position  nominated  by  the 
political  parties.  But  even  that  association  has  con- 
tented itself  with  this  veto  power.  Having  a  direct 
and  peculiar  interest  in  the  selection  of  good  judges, 
it  has  been  satisfied  with  being  a  negative  quality  in 
their  selection.  But  the  little  it  has  done  has  been 
enough  to  show  that  it  acknowledges  its  duty  to  inter- 
fere. But  if  these  associations  admit  that  their  posi- 
tion imposes  npon  them  the  duty  of  taking  any  part  in 
the  selection  of  judges,  they  must  go  further  and  ac- 
knowledge their  duty  to  do  the  utmost  to  secure  good 
judges.  If  they  have  the  right  to  interfere  at  all,  they 
have  a  duty  to  interfere  in  the  most  efficacious  man- 
ner. If  they  find  it  within  their  province  to  recom- 
mend one  of  two  evils,  it  is  certainly  wilhia  ibeir  ^ 


province  to  ofi'er  an  escape  from  both  by  making  nomi- 
nations themselves,  and  at  least  giving  the  people  an 
opportunity  to  elect  good  judges. 

Horace  W.  Fowlbb. 


WHEN  OBLIGOR  ON  BOND  ESTOPPED  FROM 
DENYING  ITS  VALIDITY. 

SUPREME  COURT  OF  THE  UNITED  STATES,  DEC.  13,  188a 

Daniels  ET  AL.,  Plaintiffs  in  Error,  v.  Tbarney  et  al. 

In  an  action  upon  a  bond  executed  under  a  State  statute, 
defendant  claimed  that  he  was  not  liable,  upon  the 
ground  that  the  statute  was  repugnant  to  the  Federal 
Constitution.  Held,  that  an  appeal  would  lie  to  the 
United  States  Supreme  Court  from  a  judgment  of  the 
State  courts  in  favor  of  plaintiff. 

A  statute  passed  by  the  convention  of  Virginia  in  further^ 
ance  of  secession  provided  that  no  execution  should 
be  Issued  and  no  sale  made  under  a  decree  of  court 
without  consent  of  the  parties,  and  that  where  an  exe- 
cution was  issued  the  debtor  mlsbt  be  relieved  from 
its  enforcement  by  giving  a  bond  for  the  debt  payable 
when  the  operation  of  the  ordinance  should  cease. 
HdiU  in  an  action  to  enforce  such  a  bond,  that  the 
obligors  were  estopped  from  setting  up  that  it  was  void 
as  beintr  under  a  statute  repugnant  to  the  Constitution 
of  the  United  States. 

IN  error  to  the  Circuit  Court  of  Jefferson  county. 
State  of  West  Virginia.     The  opinion  states  the 
case. 

S WAYNE,  J.  This  is  a  writ  of  error  brought  to  re- 
verse a  judgment  of  the  Supreme  Court  of  Appeals  of 
the  State  of  West  Virginia. 

The  case,  as  disclosed  in  the  record,  Qiay  be  suffi- 
ciently stated  for  the  purposes  of  this  opinion,  as  fol- 
lows: On  the  18th  of  April,  1861,  a  convention  of  the 
State  of  Virginia  passed  an  ordinance  of  secession; 
and  on  the  thirtieth  of  that  month  a  law,  entitled  **An 
ordinance  to  provide  against  the  sacrifice  of  property 
and  to  suspend  proceedings  in  certain  cases."  This 
ordinance  declared  that  thereafter  no  execution  (ex- 
cept in  favor  of  the  Commonwealth  and  against  non- 
residents) should  be  issued,  and  that  no  sales  should 
be  made  under  deeds  of  trust  or  decrees  without  the 
consent  of  the  parties  interested,  until  otherwise  pro- 
vided by  law;  and  that  where  executions  were  in  the 
hands  of  the  officer,  whether  levied  or  not,  if  the 
debtors  should  offer  bond  and  security  for  the  pay- 
ment of  the  debt,  interest,  and  costs,  when  the  opera- 
tion of  the  ordinance  should  cease,  the  property  should 
be  restored,  and  the  bond  should  be  returned  as  in  the 
case  of  a  forthcoming  bond  and  should  bo  a  lien  on  the 
realty  of  the  obligors.  If  the  debtor  offered  no  bond 
his  property  was  to  be  appraised  by  three  freeholders, 
at  its  value,  on  the  6th  of  November,  1860,  and  unless 
the  property  would  sell  for  the  amount  of  the  valuation, 
it  should  be  restored  to  the  debtor  without  lien. 

The  declaration  sets  forth  that  the  defendants,  on 
the  1st  day  of  June,  1861,  made  their  joint  and  several 
bond,  whereby  they  bound  themselves  to  pay  to  the 
plaintiff  the  sum  of  $1,597.18  when  thereunto  requested, 
and  that  there  was  a  condition  affixed  to  the  bond 
which  was,  **  that  whereas,  on  tho  25th  day  of  March, 
1861,  a  writ  of  fieri  facias  was  issued  from  the  clerk's 
office  in  the  name  of  Colin  C.  Porter  against  Benjamin 
F.  Daniels  for  1747.92,  with  interest  from  the  2d  day  of 
January,  1860,  until  paid,  and  $31.97  costs;  if  there- 
fore the  said  B.  F.  Daniels  should  pay  the  debt,  inter- 
est and  costs,  when  the  operation  of  the  ordinance 
before  mentioned  should  cease,  then  the  obligution  to 
be  void,  otherwise  to  be  in  full  force."  It  was  averred 
that  tho  operation  of  the  ordinance  had  long  since 
ceased,  and  yet  that  the  defeudaut%,  lVio\i\^Vi  ttl\.w\'w»- 
quested  so  to  do,  had  not  pa\d  ih^i  &a\d  %u\\\^  ol  w\ii\\«i 
or  any  part  thcreot,  wbereby  an  acV\o\\\v«A  ^c<iv\i«k^x^XA. 
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Among  other  pleas,  the  defeudants  filed  one  in  hcec 
verba : 

"For  further  plea  to  this  action  the  defendants  say 
that  the  bond  in  the  declaration  mentioned  was  exe- 
cuted by  Benjamin  F.  Daniels,  a  citizen  of  the  Stato 
of  Illinois,  as  principal,  and  lo*  William  B.  Daniels  and 
D.  M.  Daniels,  as  his  securities,  in  pursuance  of  the  re- 
quirements and  conditions  of  a  statute  passed  in  vio- 
lation of  the  Constitution  of  the  United  States  hereto- 
fore, to  wit,  on  the  30th  of  April,  1861,  by  the  conven- 
tion of  the  State  of  Virginia,  and  that  said  statute 
was  subsidiary  to  and  in  aid  of  and  in  furtherance  of 
the  objects  and  policy  of  the  ordinance  of  secession 
passed  theretofore  by  said  convention,  to  wit,  on  the 
day  of  April,  1861,  in  violation  of  the  Constitutiou 


of  the  CJnited  States. 

"And  the  defendants  say  that  they  rely  on  the  fact 
that  said  statute  and  ordinance  were  in  violation  of 
and  repugnant  to  the  Constitution  of  the  United 
States  for  their  defense  and  plea  in  this  case;  and  that 
they  are  unconstitutional  the  defendants  are  ready  to 
verifv." 

The  plain tifif  demurred.  The  court  sustained  the 
demurrer  and  the  defendants  excepted.  The  parties 
thereupon  waived  a  jury  and  submitted  the  case  to  the 
court,  and  a  judgment  was  entered  iu  favor  of  the 
plaintifif. 

The  defendants  removed  the  case  to  the  Supremo 
Court  of  Appeals  for  review.  That  coui*t  affirmed  the 
judgment  of  the  lower  court,  and  this  writ  of  error 
was  thereupon  sued  out. 

The  objection  raised  an  to  the  jurisdiction  of  this 
court  is  untenable. 

In  Home  Insurance  Co.  v.  City  Council,  93  U.  8. 121, 
we  said :  **  Where  a  judgment  or  decree  is  brought  to 
this  court  by  a  writ  of  error  to  a  State  court  for  review, 
the  case,  to  warrant  the  exercise  of  jurisdiction  ou  our 
part,  must  come  within  one  of  three  categories* 

**1.  There  must  have  been  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  authority  exer- 
cised under,  the  United  States;  and  the  decision  must 
have  been  against  the  claim  which  either  was  relied 
upon  to  maintain. 

**2.  Or  there  must  have  beeu  drawn  in  question  a 
statute  of,  or  authority  exercised  under  a  State,  upon 
the  ground  of  repugnance  to  the  Constitution,  or  a 
law  or  treaty  of  the  United  States ;  and  the  decision 
must  have  been  in  favor  of  the  validity  of  the  Stato 
law  or  authority  iu  question. 

''3.  Or  a  right  must  have  been  claimed  under  the 
'Constitution,  or  a  treaty,  or  law  of,  or  by  virtue  of  a 
commission  held  or  authority  exercised  under  the 
United  States;  and  the  decision  must  have  been 
against  the  right  so  claimed.  R.  S.  132,  §  709;  ^'cvier 
V.  IlasltelU  U  Wall.  15;  Weston  v.  City  Council  of 
Charleston,  2  Pet.  449;  McOxvye  v.  The  Commontreultht 
3  Wall.  385." 

The  plea  is  neither  full  nor  technical,  but  it  does 
aver  the  invalidity  of  the  statute  under  which  the 
bond  was  taken,  because  it  was  in  violation  of  the 
Constitution  of  the  United  States,  and  was  passed  **in 
aid  and  furtherance  of  the  objects  and  policy  of  the 
ordinance  of  secession,"  and  that  the  defendants  "rely 
on  the  fact  that  said  statute  and  ordinance  were  in 
violation  of  and  repugnant  to  the  Constitution  of  the 
United  States,  for  their  defense  and  plea  in  this  case.*' 
This  implies  clearly  that  the  defendants  claimed,  in  ad- 
dition to  what  was  averred,  that  the  bou4  was  void  in 
every  aspect,  and  that  they  had  a  right,  by  reason  of 
the  premises,  to  exemption  from  liability  under  it. 
What  is  thus  averred  in  a  pleading  is  as  effectual  as  if 
it  were  expressed.    Haight  v.  Holly ^  10  Wend.  218. 

It  thus  appears  that  there  was  drawn  in  question  the 

authority  of  the  sheriff,  exercised  under  a  law  of  the 

State,  in  taking  the  bond,  and  that  the  decision  was  in 

Arorof  the  validibj  at  that  authority;  and  that  there 


was  also  a  right  of  exemption  from  liability,  claimed 
uuder  the  Constitution  of  the  United  States,  and  that 
the  decision  was  against  the  right  so  claimed.  These 
claims  give  us  jurisdiction.  Whether  they  are  well 
founded  remains  to  be  considered.  Jurisdiction  is 
only  **  the  right  to  hear  and  determine."  The  result  of 
its  exercise  is  the  judgment  of  the  court. 

That  the  ordinance  of  secession  was  void  is  a  propo- 
sition we  need  not  discuss.  The  affirmative  has  been 
settled  by  the  arbitrament  of  arms  and  the  repeated 
adjudications  of  this  court.  Texas  v.  White^  7  Wall. 
700;  Hickman  v.  Jones,  9  id.  197;  De^cing  v.  Perdic^ris, 
96  U.  S.  193.  It  was  supplemented  and  complemented 
by  the  statute  authorizing  the  bond  to  be  taken.  The 
latter  was  one  of  a  series  of  acts  passed  by  the  seces- 
sion convention,  all  looking  to  the  conflict  of  arms 
which  was  foreseen  to  be  approaching.  They  were  in- 
tended to  prepare  the  State  for  the  struggle  and  were 
means  to  that  end.  The  saving  iu  the  statute  as  to 
executions  in  favor  of  the  Commonwealth  and  ag^ainst 
non-residents  was  characteristic.  It  obviously  contem- 
plated the  confiscation  of  the  property  of  the  latter  as 
a  war  measure.  We  cannot  doubt  that  the  statute  was 
invalid  by  reason  of  the  treasonable  motive  and  pur- 
pose by  which  its  authors  wero  animated  in  passing  it. 
The  provision  that  no  executions  should  issue,  and 
that  no  sales  should  be  made  under  decrees  or  deeds  of 
trust  without  the  consent  of  the  parties  interested, 
**  until  otherwise  provided  by  law,"  was  clearly  in  con- 
flict with  the  contract  clause  of  the  National  Constitu- 
tion. Dronson  v.  Kinzie,  1  IIow.  311;  McCra^^ikenv. 
Hay  ward,  2  id.  208;  Edjtcards  v.  Kearsey,  96  U.  8.  95. 

The  circumstances  which  surrounded  the  ooirventioh 
and  controlled  its  action  are  a  part  of  tho  history  of 
the  times,  and  we  aro  bound  to  take  judicial  notice  of 
them.    Brown  v.  Piper ^  91  U.  S.  37. 

We  havo  already  pointed  out  the  infirmities  of  the 
statute.  One  of  them  is  expressly  embodied  in  the 
bond.  The  condition  is  that  the  obligors  shall  pay 
when  the  statute  under  which  it  was  taken  **  ceases.^^ 
That  is,  that  payment  was  to  be  made  at  the  time  of  its 
cessation  and  not  before.  In  the  meantime  the  statute 
was  to  operate  as  a  stay-law,  and  the  condition  of  tho 
bond  was  framed  accordingly.  This,  as  wo  have 
shown,  was  directly  repugnant  to  the  constitutional 
provision  which  forbids  the  impairment  of  contracts 
by  State  laws.  The  bond,  as  a  statutory  instrument, 
cannot  havo  more  validity  than  the  statute  which  pre- 
scribed it  as  the  means  of  giving  effect  to  the  statute 
iu  the  way  it  was  intended  to  operate.  To  hold  the 
bond  valid  as  a  statutory  bond,  and  the  statute  void 
would  be  an  inversion  of  reason.  Viewed  in  this  light 
it  is  void  for  exactly  the  same  reasons  that  the  statute 
is  void.  They  rest  on  the  same  basis  and  must  stand 
or  fall  together.  The  creditor  was  not  to  be  consulted. 
Ills  assent  was  not  required.  So  far  as  he  was  con- 
cerned the  sheriff  could  proceed  in  invitem.  The 
option  to  give  the  bond  or  not  was  with  the  debtor. 
The  presence  or  absence  of  the  creditor,  and  his  assent 
or  dissent  were  alike  material.  He  was  powerless  in 
any  event  to  control  the  result. 

The  cases  are  numerous  in  which  it  has  been  held 
that  where  a  bond  contains  conditions,  some  of  which 
are  legal  and  some  illegal^  and  they  aro  severable  and 
separable,  the  former  may  be  enforced  and  the  latter 
disregarded.  United  Stales  v.  Hodson,  10  Wall.  408. 
But  this  bond  does  not  belong  to  that  class.  The  con- 
dition is  a  unit  and  indivisible.  There  are  no  separate 
elements  into  which  it  can  be  resolved.  It  must  be 
considered  as  an  entirety,  and  can  be  viewed  in  no 
other  light.  As  a  statutory  bond,  therefore,  the  in- 
strument is  clearly  void.  Whether  it  is  void  also  as  a 
voluntary  bond  is  a  point  upon  which  the  opinions  of 
all  the  members  of  the  court  are  not  entirely  in  ac- 
cord. We  pass  from  the  subject  without  further  re- 
mark, because,  irrespective  of  that  question,  there  is  a 
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view  decUiTa  of  the  muo  in  regard  to  which  wi> 
unanlinoiu  uid  our  minds  are  free  from  doubt. 

CoueedJDg  the  bond  to  have  been  wholly  vuU 
both  upeots.  tt  does  uot  by  any  meant  follow  that  ii 
eould    not   tbeteatter,   uuder  any  alroumstanci 
euforoed  as  between  the  parties,  or  that  thero  ie 
r  in  the   judgment  that  It  moBt 


A  oorponitlon  !■  liable  for  tiegllgent  and  miilicKiiis 
torti,  IncladiQE  libel,  aasault  and  battety,  miillciuuit 
proaeoDtion  and  false  Imprisonment.  In  snoh  ciut-s 
the  plea  of  ultra  vira  Is  unavailing. :  The  oorpuratUni 
la  estopped  from  aettlDg  up  snob  a  defense.  Jfational 
Bunfc  V.  Qraliam,  100  U.  8.  702. 

The  tamo  result  Is  produced  In  like  manuer  In  maur 
tnataneet  where  a  corporation  bavioic  enjofi'ii  Ihu 
trulta  ot  a  eantraot  fairly  made,  denies,  when  cnlli'd  in 
account,  the  eiistenoe  of  the  corporate  power  tu  uiako 
it-    Railvny  Co.  v.  itcCarihy,  98  U.  9. 98. 

The  principle  of  estoppel  thus  applied  has  Its  tnuiida- 
tlon  In  a  wise  and  salutary  policy.  It  la  a  means  ot 
repose.  It  promotes  fair  dealing.  It  cannot  bu  uiudc 
an  instrumeot  ot  wrong  oppreseion.  and  it  often  giv<'d 
triumph  to  right  and  Justice  where  nothing  else  kuown 
to  our  juriipnideuce  can,  by  its  operation,  Securt^  those 
ends-  Like  the  statute  of  llmltatlous.  It  Is  a  coutii-n  a- 
tor.  and  without  It  society  oould  uot  well  go  ou. 

If  parties  are  in  pari  delicto,  the  law  will  help  UcitUer, 
but  leares  them  as  It  finds  them.  But  If  two  rcr.i'jua 
are  in  dtltclo,  but  one  leas  so  than  the  other,  the  former 
may,  in  many  cases,  maintain  an  action  for  his  beutHc 
agaiust  the  Utter.     WhiU  v.  Franklin  Bank,  tl  Tick. 


It  Is  DOt  Deoesaary  here  to  consider  the  extent  unit 
UmltatiotiB  of  the  mie.  They  are  tuUy  eiaminud  \\, 
the  authority  referred  to.  In  the  ease  la  hand  ibif 
obligee  must  be  deemed  wholly  touoceut,  beoaiiH'' ibo 
contrary  is  not  alleged  and  It  does  not  appear,  l^hioil 
Tion  apparti,  non  at,  Dt  not)  appareMibu))  el  ruiri  1 1  - 
iatenltbus.  tadetn  ai  ratio.  "  If  the  coutraot  bu  t-xf- 
cated,  however,  that  Is,  If  the  wrong  be  already  d<>iLi', 
the  illegality  of  the  oonsideratiou  does  not  coi>ri.'[' on 
the  party  guilty  of  the  wrong  the  right  to  renounce  lljo 
oontTsot,  for  the  general  rule  la.  that  no  loan  can  t;ike 
advantage  ot  bis  own  wronK>  and  the  inuooent  jjiirty. 
tberetor«.  Is  alone  entitled  to  such  a  privilege."  I  .StllT■v 
on  Cent.,  leiO;  Tavlorv.  Wtld  5  Mass.  116. 

It  is  well  settled  as  a  general  propositiou.  subject  lo 
c«rtain  exceptions  not  necessary  to  be  here  noted,  tbut 
where  a  party  has  availed  himself  for  his  benefit  uF  iiii 
uDCOiiatitutional  law,  he  cannot,  In  a  subsequent  lil1t;u. 
tiron  with  others  not  In  that  position,  over  Its  unt^nn- 
Btltntionallty  as  a  defense,  although  such  uucoiii^filn- 
tiouslily  may  have  been  pronounced  by  a  ooni:|ii'ti;[ii 
judicial  tribunal  la  another  suit.  In  such  eat-'n  tli.i 
priaeipleof  estoppel  applies  with  fulllorce  and  cnn- 
cIualTe  effect.  Fttrtiuson  v.  Latidram,  6  Bush,  Jbli;  m-e 
5anuT.5am<,lld.6i8;  Vanhookv.  WhiUack.-ia  Vi't'nd. 
iS;  Lee  r.  Tfllolsori,  »  Id.  337;  Frople  v.  JUurrt^v,  5 
Hill,M8;  Burlinsflonv.  Oiibert,  SI  Iowa,  356;  Railu-a'j 
Co.  T.  SUaart,  S9  Id.  518. 

In  the  case  first  cited,  an  injunction  was  appli^'J  f^r 
to  prevent  the  collection  of  a  tax  authorized  by  -.in  :i<'l. 
of  the  Legislature  passed  during  cho  late  civil  wuv,  !•• 
enable  the  people  ot  a  county  to  raise  volunteer-  imrl 
thus  avoid  a  draft  for  loldlers,  and  that  obJetML  ii:nl 
been  accomplished.  In  disposing  ot  the  case  the.  i.(nirt 
well  asked:  "  Upon  what  principle  ot  oialted  'iiuily 
shall  a  man  be  permitted  to  receive  a  valuable  trnrirld- 
eratiou  ttirougb  a  statute,  procured  by  his  own  cnu^cnl 
or  subsequently  sanctioned  by  blm,  or  from  whicli  lio 
derived  an  Interest  and  consideration,  and  then  ki'i;j> 
the  consideration  and  repudiate  the  statute?" 

In  United  fituCes  V.  iJodson,  supra,  this  Court  linii! ; 
"When  a  bond  is  voluntarily  entered  Into  acid  tlic 
prindpsd  eojoTS  tbe  beueflts  It  was  intended  to  Bccure, 


and  a  breach  occurs,  it  Is  then  too  late  to  raise  tbo 
question  o[  Its  validity.  Tbe  parties  are  rstopped  from 
availing  themselves  of  such  a  defense." 

Not  to  apply  tbo  pcluciple  ot  estoppel  to  the  bond  In 
this  case  would,  it  seems  to  ns,  involve  a  mockery  in 
Judicial  adnilnlatratiou  and  a  violation  of  the  plainest 
principles  of  reason  and  justice.  The  judgment  of 
the  Circuit  Court  of  Jefferson  county.  West  Virginia, 
affirmed  by  the  Supreme  Court  of  Appeals  of  that 
State,  is  reafSrmed  by  this  court. 


PENNaYLTANIA  BUPRBMB  COITItT,  JAJiUABY  S,  18 


te  In  Peonsrlva 


98  that  when  any  psrsou 
shall  be  Injured  or  kllleil  while  lawfully  engaged  or  em- 
ployed In  or  about  the  roads,  works,  depots  and  prem- 
ises of  a  railroad  company,  or  In  or  about  any  train  or 
car  therein  or  thereon,  of  which  company  any  such  per- 
son Is  not  an  employee,  the  rieht  of  recovery  asalnst  the 
company  shall  be  only  sucb  as  would  exist  If  such  per- 
SOD  were  an  employee.  Provided  that  this  seetloe  shall 
apply  to  paasei^^te."  Held,  reveislng  decislou  of  oourt 
below,  23  Alb.  L.  J.  BBl,  ttiut  tbe  provision  of  the  statute 
embraces  a  United  States  mall  ii«eut  travelling  'In 
charge  of  the  malls  on  a  railroad  train,  that  be  Is  not  a 
passenger  with  Id  the  meanlngot  the  exception,  and  tbe 
rallroadcompauy  would  not  be  liable  for  hisdeath  when 
caused  by  the  negligence  ot  an  employee  of  the  oom- 
paoy. 

ACTION  to  recover  fur  the  death  of  the  husband  and 
father  of  plaiiititib  below,  who  was  killed  while 
travelling  as  tnail  route  ageut  upon  the  railroad  of  de- 
fendants below.  In  a  ooltlsiou  oausedbj  tbe  uegligeuoe 
of  defeudaut'd  servants.  Sufflcleut  facts  appear  In  tbe 
opiuiou.  A  Judgment  la  favor  ot  the  pialntm  was 
rendered  In  the  court  below,  and  defendant  took  a 
writ  of  error.  For  the  opinion  delivered  in  the  oourt 
below,  see  22  Alb.  L.  J.  3S1. 

Paxhon,  J.  The  special  verdict  Suds  aU  tbe  faoti 
necessary  to  uii  intelligent  consideration  ot  this  oase. 
The  deceased,  A.  J.  Price,  was  at  the  time  ot  tbe  aoci< 
iltlug  la  bis  death  a  route  agent  ot  the  United 
Stases  post-offlco  department  duly  appointed  and  com- 
mlssloued.  Hia  route  was  on  the  Western  Pennsyl- 
vania railroad,  between  Allegheny  City  and  Blalrsville. 
His  duties  were  those  iucident  to  the  position  of  mall 
agents.  While  engaged  In  tbo  perfonnauoe  of  those 
duties,  on  the  28d  day  of  July,  1877,  ho  was  killed  by  a 
'  lu  on  the  road.  The  oolllBion  was  found  to  be 
lult  of  the  employees  ot  tbe  defendant  company. 
The  single  question  to  be  decided  Is  whether  tbe  de- 
puBsenger  within  the  meanlug  of  tbe  act 
ot  1th  April,  1868,  and  L.  68. 

The  first  section  of  said  aot  Is  as  follows:  "That 

when  any  person  shall  sustain  personal  iujnry  or  lose 

of  life  while  lawfully  engaged  or  employed  In  or  about 

the  roads,  works,   depots  and  premises  ot  a  nllroad 

jmpany  or  In  or  about  any  train  or  car  therein   or 

lereon,  of  which  company  any  such  person  is  not  an 

employee,  the  right  of  action  or  recovery  In  oil  snob 

oases  against  the  company  shall  be  ooly  such  as  would 

[lat  if  such  persou  were  an  employee.     Provided,  that 

lis  section  shall  not  apply  to  paaapiigers." 

It  was  conceded  by  the  learned  judge  Who  ruled  tbe 

luse  below,  and  admitted  upon  the  argument  here 

that  the  deceased  came  within  the  precise  terms  of  tbe 

3d  this  is  apparent  from  the  facte 

found  by  the  special  verdict.    But  it  is  claimed  that  he 

)  also  within  the  exception,  and  was  a  paaseugar 

II  the  meaning  of  the  act.    This  position,  it  uot 

lud,  is  certainly  patadoxloal.    To  be  within  tb« 
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letter  of  the  act  of  assembly  and  at  the  same  time 
witbiu  lis  exception  is  a  proi>o8ition  that  would  hardly 
be  pressed  were  not  the  defendant  a  railroad  corpora- 
tion. 

The  act  of  1868  has  been  before  this  court  upon 
several  occasions.  Its  constitutionality  was  afiSrmed 
in  Kirby  v.  Railroad  Co.,  28  P.  F.  S.  506.  Other  ques- 
tions arising  under  it  were  considered  in  Mulhom  v. 
Railroad  Co.,  8  Norris,  198.  The  point  now  raised  is 
new* and  was  not  considered  in  either  of  the  cases  re- 
cited. It  involves  a  construction  of  the  proviso  of  the 
act  excepting  passengers  from  its  operation.  Just 
here  it  is  important  to  consider  the  mischief  it  was  in- 
tended to  remedy.  Prior  to  its  passage  it  had  been  held 
in  numerous  cases  In  this  State  that  an  employee  could 
not  recover  against  tho  company  in  whose  service  he 
was  for  personal  injuries  resulting  from  the  negligence 
of  a  fellow  servant.  This  was  settled  law.  But  tho 
non-liability  for  damages  on  the  part  of  tho  company 
ceased  there.  In  tho  Catawissa  Railroad  Co.  v.  Arm- 
strong, 18  Wright,  186,  it  was  held,  "  that  where  tho 
deceased  was  in  the  sole  employ  of  one  railroad  com- 
pany,'who  had  the  right  to  run  their  trains  over  the 
other's  road,  the  plaintiff  is  not  precluded  from  recov- 
ering on  the  ground  that  her  husband  was  in  the  same 
general  employment  with  the  defendant's  servants. 
The  rule  that  where  several  persons  are  in  the  same 
gdheral  employment  and  one  is  injured  from  the  care- 
lessness of  another,  the  employer  is  not  responsible,  is 
not  to  be  extended  beyond  the  limit  of  the  adjudged 
cases.  At  the  timo  this  was  rendered  the  law  seemed 
to  contemplate  but  two  classes  of  persons  on  railroad 
trains,  viz. :  First,  passengers  who  paid  their  fare  or 
who  travelled  by  virtue  of  a  contract  relation  with  the 
company,  and  second,  employees  who  were  in  the  ser- 
vice of  the  company.  Tho  act  of  1868  was  manifestly 
intended  to  create  a  third  class  who  were  neither  em- 
ployees nor  passengers,  namely  **  persons  who  are  law- 
fully engaged  or  employed  in  or  about  any  train  or  car 
therein  of  which  such  person  is  not  an  employee." 
This  class,  prior  to  the  act  of  1868  were  entitled  under 
the  decision  in  Catawissa  RaUrocui  Co.  v,  Armstrong, 
supra,  to  recover  against  the  company  for  injuries 
resulting  from  the  negligence  of  an  employee.  But  if 
the  employee,  if  injured  by  the  negligence  of  those 
whom  I  have  designated  as  the  third  class,  had  no 
remedy  against  the  company,  he  could  only  recover 
against  the  person  whose  negligence  caused  the  injury 
and  as  such  persons  were  generally  irresponsible, 
pecuniarily,  the  employee  had  practically  no  remedy, 
yet  he  was  in  daily  peril  of  injury  from  the  negligence 
of  persons  of  the  third  class.  The  Legislature  doubt- 
less saw  that  it  was  unjust  to  give  the  non-employees 
such  an  advantage  and  also  that  the  company  should  be 
held  liable  in  damages  to  such  persons,  who,  although 
lawfully  upon  tho  road,  were  not  under  its  control. 
The  act  of  1868  places  persons  in  the  third  class  upon 
the  same  plane  as  the  employees  of  the  company. 
There  is  strict  justice  in  this.  No  good  reason  can 
be  shown  why  the  non-employee  should  have  higher 
rights  than  employees ;  their  compensation  is  usually 
equal,  if  not  greater;  they  enter  upon  the  same  dan- 
gerous employment  with  full  knowledge  of  its  perils 
and  of  their  legal  rights  in  case  of  injury. 

The  rule  which  prevents  a  recovery  by  an  employee 
for  the  negligence  of  a  fellow-servant  is  based  upon  the 
soundest  principles  of  public  policy.  Railroad  acci- 
dents are  usually  the  result  of  carelessness  of  em- 
ployees. However  perfect  the  system  by  which  trains 
are  moved,  the  carelessness  of  a  single  man  may  pro- 
duce disaster.  So  long  as  employees  understand  that 
they  take  their  lives  in  their  hands  in  entering  upon 
their  duties  and  that  their  own  safety  as  well  as  the 
welfare  of  their  families  depends  upon  their  care  and 
vigilance,  the  travelling  public  will  have  reasonable 
assurance  of  safety.    The  rule  that  no  recovery  can  be 


had  for  the  negligence  of  a  fellow-servant  necessarily 
tends  to  increased  vigilance  on  the  part  of  employees 
and  to  that  extent  contributes  to  the  public  safety. 
Properly  administered  it  is  wise  and  just. 

Was  the  deceased  a  passenger  within  the  meaning  of 
the  act  of  1868  ?  Looking  at  the  mischief  which  the  aot 
is  intended  to  remedy  the  answer  to  this  question  is 
not  difficult.  The  deceased  was  **  lawfully  employed 
upon  the  road."  He  was  therefore  within  the  precise 
language  of  the  aot  and  must  be  held  to  have  had  tho 
rights  only  of  an  employee,  unless  he  comes  within  the 
exception.  The  word  ** passenger"  in  the  proviso 
must  be  understood  in  its  ordinary  and  popular  signi- 
fication. Had  the  question  been  asked  of  any  person 
intelligent  or  otherwise  upon  the  train  when  the  acci- 
dent occurred  whether  A.  J.  Price,  the  deceased,  was  a 
passenger  upon  said  train,  the  answer  would  have  been 
In  the  negative ;  that  he  was  employed  upon  the  train 
as  mail  agent.  Why  then  should  we  give  to  the  proviso 
a  forced  construqtion  not  warranted  by  its  language 
and  repugnant  to  our  common  sense?  It  was  urged 
that  the  deceased  was  a  passenger  because  under  tho 
aot  of  Congress  (see  S  4000)  **  every  railway  company 
carrying  the  mail  shall  carry  on  any  train  which  shall 
run  over  its  road,  and  without  extra  charge  therefor  all 
mailable  matter  directed  to  be  carried  thereon  with 
the  person  in  charge  of  the  same."  This  act  makes  it 
the  duty  of  the  company  to  carry  the  mail  agent  with- 
out extra  charge.  But  it  no  more  makes  him  a  passen- 
ger than  it  does  the  mail  matter  of  which  he  has  the 
care.  The  company  have  no  control  of  him  as  they 
have  over  passengers,  for  whose  safety  they  are  respon- 
sible. He  is  not  bound  to  observe  any  of  the  rules  pre- 
scribed for  the  protection  of  passengers.  He  may  expose 
his  life  in  the  most  reckless  manner.  The  mail  oar,  like 
the  baggage  car,  is  a  known  place  of  danger.  From  its 
position  it  is  exposed  to  destruction  in  oases  of  collision. 
The  effect  of  the  aot  of  Congress  is  to  make  his  posStioa 
in  the  car  a  lawful  one .  Bei  ng  lawfully  upon  the  train, 
a  recovery  might  possibly  have  been  had  for  his  death 
upon  the  dnty  to  carry  safely.  ColweU  v.  Railroad  Co.., 
16  Q.  B.  892,  and  Molton  v.  WeaUm  RaUroad  Co.,  15 
N.  Y.  444,  go  to  this  extent.  But  here  the  aot  of  1808 
comes  in  and  declares  that  persons  employed  upon  the 
road  shall  have  only  the  rights  of  employees  of  the 
company.  Pennaylvanla  Railroad  Co.  v.  Bender90t%^  1 
P.  F.  S.  315,  was  decided  prior  to  the  passage  of  the  aot 
of  1868,  and  it  is  urged  that  the  Legislature  had  this 
case  in  view,  when  they  inserted  the  proviso  in  ques- 
tion. Conceding  this  to  be  so,  it  proves  nothing. 
There  the  plaintiff  was  a  drover  transporting  his  live- 
stock upon  tho  cars  of  the  company.  He  had  paid  the 
freight  on  his  stock  and  at  the  same  time  received 
a  pass  for  himself.  He  was  travelling  with  his 
stock  and  was  as  much  a  passenger  as  if  he  had 
been  travelling  with  his  trunk.  He  had  a 
contract  relation  with  the  company.  He  was  under 
the  control  of  the  conductor  and  was  bound  to 
conform  to  the  reasonable  rules  of  the  company,  the 
same  as  other  passengers.  1  see  little  analogy  between 
such  a  case  and  that  of  a  mail  agent  who  has  no  con- 
tract relation  with  the  company  and  who  is  not  in  any 
sense  under  its*control.  It  may  very  well  be  that  RaU- 
road Co.  Y.  Henderson  belongs  to  a  class  of  oases  in- 
tended to  be  covered  by  the  proviso  to  the  aot  of  1868. 
Other  cases  might  be  suggested  to  which  it  may  pos- 
sibly apply.  They  will  probably  come  up  in  due  time 
and  we  will  not  anticipate  them.  It  is  sufficient  to 
say  that  the  Legislature  doubtless  considered  that 
there  were  or  might  be  such  cases  and  therefore  added 
the  proviso  to  save  them  from  the  operation  of  the  aot. 
But  it  would  be  attributing  a  want  of  intelligence  to 
the  law-making  power  to  hold  that  it  meant  to  desig- 
nate as  passengers  men  who  were  employed  by  the 
year  upon  the  road,  as  the  mail  agents  of  the  g^ovem- 
ment.    The  aot  of  1868  is  very  broad  in  its  terms.    It 


THE  ALBANT  LAW  JOURNAL. 


wa«  wid  by  our  brother  Gordou,  lu  Richard  v.  jVortfi 
Penn.  B.  it  Co..  tupra,  "tbo  oomprebeuslve  words, 
'BDgasad  or  emplofad.'  ar«  u*ed  to  embrace  ererj 
Imagfoable  manner  b;  wbieh  one  may  or  might  tie 
bmi^bt  Id,  upoa  or  about  tbo  laadaay,  cara  or  worka 
of  B  r^lroad  oompauf."  Pollowltig  tbie  auuiid  iuter- 
pretatloD  of  the  act,  wo  muBt  resard  it  aa  Intended  to 
relieve  r»llroad  oompanieB  from  liabilitj'  (or  iujurira 
hi  the  elas*  of  petsouH  eontDersted  therein.  Yet  tbo 
OODBtmotlon  uow  claimed  for  It  dlacriuiiiiBtes  In  favor 
of  oertsln  persoiiB  of  tbla  class  to  lbs  exclusion  of  all 
otbera.  Tbat  Is  to  say,  those  persons  who  by  tbo  acci- 
deut  of  tbeir  position  happen  to  be  employed  on  tho 
tisini.  may  recover  for  injuries  while  othen  equally 
deaerviuK,  who  do  not  rldo  with  tho  traiiiB.  but  are 
"eoiployed  or  engafced  In  or  about  the  roads,  works, 
depots  and  premises  of  the  company."  havo  no  such 
Tight.  To  lUnstrate.  suppose  the  deoaased.  Instead  of 
being  employed  as  mail  agent,  had  been  employed  i>y 
tbe  gomrument  to  carry  the  mail  from  the  depot  to  the 
poflt-olBce,  and  while  bo  engaged  about  the  depot,  had 
been  killed  by  tbe  negllgenco  of  the  defendant's  ser- 
TMitB.  In  Huch  case  he  would  have  been  clearly 
wUhlo  the  act  and  not  within  its  eiception.  Cau  tbe 
iiiflr«  faot  that  he  was  upon  tbo  train  instead  of  beiug 
■Jiont  the  depot  make  any  difference  T  We  are  of  opiii- 
•  lon  that  tbe  act  ooutemplates  no  such  diBtluction.  Tbe 
learned  judge  of  tbe  court  below  places  oooslderablo 
■treaa  upon  Webster's  deflnltiou  ot  tho  word  "passen- 
ger" ■■  "one  who  travels  In  some  convejaiico.  as  a 
■taEO-ooaoh  or  steamboat."  Tbe  citation  from  Web- 
ster Is  not  strictly  accurate.  His  defltiition  Is  "a 
passer  or  passer-by  —  oue  who  Is  making  a  passage  —  a 
Iraveller  eapeolally  by  Bome  eetablished  conveyance  — 
a  penon  ounTeyed  on  a  journey."  Worcester  de&nes 
the  same  word  as  follows ;  "One  who  passes  or  is  on 
his  way  —  a  tr»TBllor — a  wayfarer."  It  will  bo  seen 
that  the  leading  Idea  of  these  deOnitlons  is  tbat  a  pass- 
enitBr  la  ona  who  tmvels  from  place  to  place.  Mere 
locomotion  Is  not  travel,  iu  tbe  popular  use  ot  the 
teno.  There  are  oonduotors  on  short  linos  ot  railroad 
in  this  Stat«  who  have  passed  over  more  miles  in  the 
course  ot  their  employment  than  any  traveller  of  an- 
cient or  modern  times.  Yet  we  would  bardly  cull 
them  travelled  men.  Tbe  same  seuBO  given  to  particu- 
lar words  by  oar  great  leiloographera  is  always  enti- 
tled to  weight,  yet  where  a  word  is  used  ill  nn  act  ot 
Assembly,  regard  must  be  bad  to  tbe  ciroumaluncea 
surrounding  its  use.  A  more  correct  defluillon  of  tbe 
word  In  its  legal  sense  would  be,  one  who  travels  in 
■ome  public  conveyance  by  virtue  at  a  oontraoi,  ex- 
press or  implied,  with  the  carrier,  as  the  payment  of 
fare  or  that  which  Is  accepted  as  aii  equivalent  there- 
for. A  mare  trespasser;  a  person  wbo  steals  a  ride 
npon  a  train  or  who  is  employed  thereon  Is  not  a  pass- 
eoger,  within  the  meaning  of  tbe  act  of  1B6B.  nor  enti- 
tled to  protectlou  as  suob. 

We  are  ot  opinion  tbat  tbe  case  comes  within  the  act 
ot  1808.  and  tbat  the  plalntlS  Is  not  entitled  to  recover. 
Tta"  judgment  la  reversed  and  Jadgment  is  now  en- 
tered [or  the  defendant  non  otmlante  veredtelo. 


'   LIABILITY    FOR    DEFICIENCY    OF   STOCK- 

nOLDEBS  OF  msOLVErtT  NATIONAL 

BANKS. 
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Under  tbe  HatloDal  BsDh  Law  (O.  S.  R.  8..  «  51.11).  In  case  ot 
InaoIrcDcy  of  a  bank  and  a  deflril,  each  stockholder 
nurbeuaeised  such  sum  (not  eiceecllnic  an  amount 
equal  Is  the  par  value  of  bis  stock)  as  will  beur  the  same 
D  the  whole  amount  of  tbe  deBolt  ■•  bis 


nockbears  t.^  the  whole  amouot  of  the  capital  stock  of 
the  bank,  at  Its  par  value.  The  Inability  of  Boino  of  tbo 
stockhiiiderB  to  contribute  to  the  ausesBmeat  will  not 
Increase  tbo  amount  of  his  llabltltr. 

IN  error  to  the  Supreme  Court  ot  the  Dlstriot  ot 
Columbia.    The  opinion  states  tho  oase. 

9WAYKB,  J .  This  case  is  a  petition  to  the  Supreme 
Court  ot  tho  nistriot  of  Colombia  for  a  writ  of  man- 
damus directed  to  tbo  comptroller  of  the  currency.  It 
was  fully  heard  in  that  court  upon  tho  merits.  The 
writ  was  refuHed  and  judgment  was  rendered  against 
tho  relator  lor  costs.  This  writ  of  orror  was  thereupon 
Hued  out,  and  tbe  case  is  Ibus  brought  before  us  tor 
review.  There  is  no  contmveray  as  to  the  facts.  The 
iinly  question  presented  fur  our  consideration  la  a 
question  of  Ian.  Tho  case  mado  In  the  record,  so  far 
adit  is  neoesHury  to  be  stated  for  the  purposes  ot  this 
opinion.  Id  as  tollows: 

On  tbo  7tb  ot  April,  1874,  tbo  Crescent  City  National 
Bank  of  New  OrloaiiB  was,  and  tor  some  time  had 
been,  insolvent  and  in  tho  hands  ot  a  reaolver.  On  that 
day  tbo  comptroller  assessed  each  Bharehulder  seventy 
per  cent  upon  tbo  par  value  of  each  share  of  his  stock, 
and  ordered  the  receiver  to  collect  tho  aasessment. 
This  tbo  receiver  proceeded  to  do  by  filing  a  bill  lu 
equity  In  the  Circuit  Court  ot  the  United  SMtes  for 
the  district  of  Louisiana,  ugainst  all  the  shareholders. 
Thi'reatter  he  obtained  a  decreo  against  all  tbo  defend- 
ants severally,  who  wero  within  the  jurisdiction  of  the 
court,  for  tbo  amount  due  from  each  one  according  to 
tttoassesBmont,  and  the  oauae  was  thereupon  continued 
to  await  any  further  aHaeesment  the  comptroller  might 
deem  it  proper  to  make,  and  it  la  still  pending. 

The  capital  stock  ot  tho  bank  was  KOO.OOU;  seventy 
per  cent,  therefore,  was  (360,000.  This  sum.  If  It  could 
have  been  collected  in  full,  would  have  paid  all  tbe 
debts  of  the  bank  and  left  a  balance  nrer.  But  by 
reason  ot  Ibo  insolvency  ot  many  ot  the  shareholders, 
tbe  asseBsment  netted  only  tll3.a!>8.13,  and  nothing  or 
very  little  more  will  hereafter  be  realized  from  It. 
From  tho  proceeds  of  the  assessment  and  other  bssbI* 
ot  the  bank,  eighty  per  cent  ot  tbe  principal  of  Its 

Tbe  relator  being  a  large  creditor  of  the  bank,  re- 
quested the  comptroller  to  order  a  further  assessment 
ot  thirty  per  cent  upon  eaoh  sbare  ot  tbe  capital  stock, 
tor  tbo  discharge  ot  the  balance  ot  principal  and 
interest  stilt  due  to  its  creditors,  and  to  direct  the  re- 
ceiver to  proceed  as  before  to  collect  tho  amount  ot 
tbe  new  assessment.  The  comptroller  refused,  be- 
OnDSe  tbe  eitforoement  ot  such  an  assessment  would 
compel  tbe  solvent  sbarebolders  to  pay  the  sums  and 
proportions  duo  tram  tho  shareholders  wbo  are  In- 
solvent. He  bolds  that  no  such  liability  is  Imposed  on 
tbe  solvent  shareholders,  and  tbat  hs  has  therefore 
no  right  or  power  to  make  tbo  aasesBmeut  as  requested. 
Tbe  point  to  be  decided  Is  whether  he  is  clothed  with 
this  power  and  duty,  aud  whether  the  shareholders 
are  tbug  liable. 

Tbe  first  bank  law  was  passed  February  25,  1868, 
obapterSS,  12Stat.  608.  The  last  clause  of  section  12 
Isas  follows:  "  For  all  debts  contraoted  by  such  omo- 
ciation  for  circulation,  deposits,  or  otherwise,  eaoh 
shareholder  shall  be  liablo  to  tho  amount  of  tbe  par 
value  ot  tbe  shares  held  by  him.  lu  addition  to  the 
amount  Invested  In  such  shares." 

This  provision  was  changed  in  1364,  and  has  been 
since, and  Is  now  in  force  In  these  terms:  "Thesbarv- 
holders  of  every  National  banking  association  shall  t>e 
held  Individually  responsible,  equally  atid  ralably  and 
not  one  for  another,  for  all  contracts,  debts,  and  engage- 
ments ot  such  association,  to  the  extent  ot  tbe  amount 
ot  their  stock  therein,  at  tho  par  value  (here.it.  iu  ad- 
dition t"  th.^  amount  Invested  In  sucb  shares."     R.  6. 


151. 


The  act  ot  1863  made  no  provision  for  euIOTaVoi^^ba 
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personal  liability  of  shareholders,  while  that  of  1864 
provided  that  it  might  be  done  through  a  receiver  ap- 
pointed by  the  comptroller  and  acting  .under  his  di- 
rection.   Id.,  §  6234. 

The  difference  between  the  clause  creating  the  indi- 
vidual liability  as  it  was  originally,  and  as  it  was  after 
it  was  amended  and  altered,  is  obvious  and  striking. 
The  change  was  plainly  made  ex  indiistria,  to  prevent 
the  possibility  of  doubt  as  to  the  meaning  of  Congress. 
What  the  effect  of  the  clause  would  have  been  without 
the  change  is  a  point  we  are  not  called  upon  to  con- 
sider. Tho  charter  of  a  private  corporation  is  a  con- 
tract between  the  law-making  power  and  the  corpora- 
tors, and  the  rights  and  obligations  of  the  latter  are 
to  be  measured  accordingly. 

By  the  common  law  tho  individual  property  of  the 
stockholders  was  not  liable  for  tho  debts  of  the  corpo- 
ration under  any  circumstances.  Here  the  liability 
exists  by  virtue  of  tho  statute  and  the  assent  of  the 
corporators  to  its  provisions,  given  by  tho  contract 
which  they  entered  into  with  Congress  in  accepting 
the  charter.  With  respect  to  the  character  of  that 
liability,  it  is  entirely  clear  from  the  language  em- 
ployed in  creating  it,  that  it  is  several  and  cannot  be 
made  joint,  and  that  the  shareholders  were  not  in- 
tended to  be  put  in  the  relation  of  guarantors  or  sure- 
ties, **  one  for  another,'*  as  to  the  amount  which  each 
might  be  required  to  pay. 

In  the  process  to  be  pursued  to  fix  the  amount  of  the 
separate  liability  of  each  of  the  shareholders,  it  is 
.  necessary  to  ascertain  (1)  the  whole  amount  of  the  par 
value  of  all  the  stock  held  by  all  the  shareholders;  (2) 
the  amount  of  the  deficit  to  be  paid  after  exhausting 
all  the  assets  of  the  bank ;  (3)  then  to  apply  the  rule 
that  each  shareholder  shall  contribute  such  sum  as 
will  bear  the  same  proportion  to  tho  whole  amount  of 
the  deficit  as  his  stock  bears  to  the  wholo  amount 
of  the  capital  stock  of  the  bank  at  its  par  value.  There 
is  a  limitation  of  this  liability.  It  cannot  in  tho  aggre- 
gate exceed  the  entire  amount  of  the  par  value  of  all 
the  stock. 

The  insolvency  of  one  stockholder,  or  his  being  be- 
yond the  jurisdiction  of  the  court,  does  not  in  anywise 
affect  the  liability  of  another;  and  if  the  bank  itself, 
in  such  case,  holds  any  of  its  stock,  it  is  regarded  in  all 
respects  as  if  such  stock  wero  in  tho  hands  of  a  natural 
person,  and  the  extent  of  the  several  liability  of  tho 
other  stockholders  is  computed  accordingly.  Crease  v. 
Dahcocky  10  Mete.  (Mass.)  525. 

These  rules  have  been  applied  in  several  well-  consid- 
ered judgments  of  other  courts,  where  the  words  we 
have  italicised  were  not  in  the  statutes  upon  which 
they  proceeded.  We  have  found  no  case  in  conflict 
with  them.  See  Crease  v.  Babcock,  supra;  Atwood  v. 
B.  I.  Agrictdtural  Bank,  1  R.  I.  376;  In  the  Matter  of 
the  Uollister  Batik,  27  N.  Y.  393;  Adkim  v.  Thornton, 
19  Ga.  325;  Robinson  v.  Lane,  19  id.  337;  Wiswell  v. 
Starr,  48  Me.  401.    See,  also,  Morse  on  Banking,  503. 

Although  assessments  made  by  the  comptroller, 
under  the  circumstances  of  the  first  assessment  in  this 
case,  and  all  other  assessments,  successive  or  other- 
wise, not  exceeding  the  par  value  of  all  the  stock  of 
the  bank,  are  conclusive  upon  the  stockholders,  yet  if 
he  were  to  attempt  to  enforce  one  made,  clearly  and 
palpably,  contrary  to  the  views  we  have  expressed,  it 
cannot  be  doubted  that  a  court  of  equity,  if  its  aid 
wero  invoked,  would  promptly  restrain  him  by  in- 
junction. 

Nothing  in  this  opinion  Is  Intended  in  anywise  to 
affect  the  authority  of  Kennedy  v.  Oibson,  8  Wall  498, 
and  Casey  v.  Oalli,  94  U.  S.  673.  On  the  contrary,  we 
approve  and  reaffirm  the  rule  laid  down  in  those  cases. 

The  comptroller  decided  correctly  as  to  his  duty  in 
this  case. 

The  judgment  of  the  Supreme  Court  of  the  District 
of  Columbia  is  therefore  afi&rmed. 


NEQLIQENCE  —  BY  RAILWAY  COMPANY  IN 

NOT  MAINTAINING  WATCHMAN  AT 

LEVEL  CROSSING. 

ENGLISH   HIGH   COURT   OP  JUSTICE,   EXCHEQUEB 

DIVISION,  JUNE  12, 1880. 

Clarke  v.  Midland  Railway  Company. 

The  defendants'  railway  crossed  a  level  crossing  which  was 
some  twenty  yards  distant  from  a  foot-bridge.  Both 
the  crossing  and  tho  bridge  wero  private  crossings  in- 
tended for  tho  use  of  persons  employed  in  a  neighbor- 
ing manufactory.  About  thirty  yards  from  the  crossing 
was  a  box  where  a  railway  man  was  commonly  stationed, 
who  was  sometimes  shouted  to  by  persons  wishing  to 
pass  the  level  crossing  with  carts,  and  answered  **A11 
right.*'  The  plaintiff,  a  boy  of  eleven  years  of  age,  who 
was  employed  at  tho  manufactory,  having  occasion  to 
go  over  the  line,  was  waiting  at  the  level  crossing  until 
one  train  had  passed,  but  was  knocked  down  and 
severely  injured  when  in  the  act  of  crossing  by  another 
train,  which  he  had  not  observed,  and  which  was  pass- 
ing in  tho  opposite  direction  immediately  afterward. 
At  the  trial  thero  was  evidence  that  the  bridge  was 
dirty  and  not  lighted  at  the  time  of  the  accident ;  that 
the  train  did  not  whistle ;  that  the  plaintiff  knew  tho 
bridge,  having  crossed  it  several  times ;  and  that  the 
man  at  tho  box  used  to  bring  out  a  stick  to  stop  him 
from  going  over  tho  -bridge,  but  that  when  the  accident 
happened  he  was  not  present.  Thero  was  no  evidence 
to  show  what  tho  man'&  special  duties  were,  or  whether 
be  had  any  duties  in  respect  to  foot-passengers. 

Upon  this  evidence  the  judge  was  asked  to  nonsuit  tho 
plaintiff,  but  held,  on  further  consideration,  that  there 
was  evidence  of  negligence  to  go  to  the  jury,  and  that 
the  conduct  of  tho  railway  man  was  a  distinct  breach 
of  duty  which  amounted  to  negligence  and  contributed 
to  the  accident. 

^PHIS  case,  which  was  tried  before  Stephen,  J.,  and 
1  a  jury,  was  reserved  for  further  consideration 
upon  the  question  as  to  whether  or  not  the  plaintiff 
ought  to  havo  been  nonsuited  at  tho  trial  on  the  ground 
that  there  was  no  evidence  to  go  to  the  jury  of  negli- 
gence on  the  part  of  the  defendants,  and  vf&B  argued 
on  the  10th  May  by  Harris  and  Stanger,  for  the  plaint- 
iff, and  by  Mellor,  Q.  C,  and  Carter,  on  behalf  of  the 
defendants.  Tho  facts  of  the  caso  fully  appear  in 
tho  written  judgn^ient  which  was  now  (June  12)  de- 
livered \)y 

Stephen,  J.  This  was  an  action  for  personal  injury 
caused  to  the  plaintiff  by  the  alleged  negligence  of  the 
defendants.  The  plaintiff  was  a  little  boy  in  the  em- 
ploy of  Mr.  Cox,  a  manufacturer  near  Nottingham. 
The  Midland  Railway  ran  in  the  neighborhood  of  Mr. 
Cox*8  manufactory,  and  upon  it  were  a  level  crossing 
and  a  foot-bridge  at  a  distance  of  twenty-uine  yards 
from  each  other,  both  being  private  crossings  intended 
for  the  use  of  the  persons  employed  in  Mr.  Cox*s 
manufactory.  At  the  time  of  the  accident  the  bridge 
was  in  a  dirty  state,  and  was  not  lighted.  There  was 
a  box  thirty  yards  from  the  gate,  but  it  did  not  appear 
how  far  it  was  from  the  bridge.  A  man  was  commonly 
stationed  there,  who,  when  a  cart  had  to  pass  at  the 
level  crossing,  was  sometimes  shouted  to  by  the  carters, 
and  replied  **A11  right.'*  There  was  no  evidence  to 
show  what  his  special  duties  were,  or  whether  he  had 
any  duties  with  respect  to  foot-passengers,  but  there 
was  evidence  that  at  the  time  of  tho  accident  he  was 
not  there.  Tbo  plaintiff  was  sent  by  a  carter,  also  in 
Mr.  Cox's  service,  and  who  had  first  crossed  the  liuei 
to  look  for  some  sacks  which  had  dropped  from  the 
cart  on  the  other  side  of  the  line.  Ho  crossed  at  the 
level  crossing  and  was  returning  by  it.  As  he  came 
back  he  saw  a  train  coming,  and  waited  until  it  bad 
passed.    He  then  went  on  to  tho  line  and  was  kuookod 
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down  and  severely  injured  by  another  train  which  he 
had  not  observed,  and  which  was  coming  from  the 
other  direction.  There  was  some  evidence  that  the 
train  did  not  whistle.  The  boj  said:  '*  I  know  the 
bridge;  I  had  been  across  the  bridge  several  times.  A 
railway  man  in  the  box  sent  us  back.  I  don't  know 
bis  name;  he  used  to  bring  a  stick  out."  In  cross- 
examination  he  said:  '*Itwas  to  stop  us  from  going 
over  the  bridge,  not  to  stop  us  from  playing  on  the 
line,  that  he  brought  the  stick  out."  No  witnesses 
were  called  on  behalf  of  the  railway  company.  Upon 
this  evidence  I  was  asked  to  nonsuit  the  plaintiff,  and 
I  reserved  for  further  c<msideration  the  question 
wbetber  I  ought  to  do  so,  but  at  the  request  of  the 
plaintiff's  counsel,  I  asked  the  jury  the  following 
questions,  and  received  from  them  the  following  an- 
swers: 1.  Was  there  negligence  on  the  part  of  the 
railway  in  not  whistling  and  not  lighting  the  lamps  on 
the  bridge,  and  by  the  man's  neglecting  duty  specially 
imi>osed  on  him?  Answer — Yes.  2.  Was  there  con- 
tributory negligence  on  the  part  of  the  boy  in  going  on 
the  line  rashly?  Answer — No.  3.  Could  the  railway 
company  have  avoided  the  accident  which  happened 
by  the  exercise  of  ordinary  caro  end  diligence?  An- 
swer— ^Yes.  4.  What  are  the  damages?  Answer— 300i. 
The  question  is  whether  I  was  warranted  in  leaving 
these  questions  to  the  jury  by  the  evidence  in  the  case, 
or  whether  I  ought  to  have  decided  myself  that  there 
were  oo  facts  in  the  case  from  which  they  could  prop- 
erly infer  negligence.  This  I  think  is  the  effect  of 
Bridges  v.  The  North  London  Ilaihcay  Company ^  L. 
Rep.,  7  n.  L.  213;  30  L.  T.  Rep.  (N.  8.)  844.  Many 
cases  were  referred  to  in  tho  course  of  the  argument 
before  me.  Nearly  all  that  bear  upon  the  subject  are 
cited  in  The  Dublin^  Wicklow  and  Wexford  Railway 
Company  y.  SlaUery^  3  App.  Cas.  1155;  39  L.  T.  Rep. 
(X.  S.)  365.  I  do  not  think  it  necessary  to  say  more  on 
the  subject  than  that  the  cases  of  Stubley  v.  London 
and  North-western  Railway  Company,  L.  Rep.,  1  Ex. 
13;  13  L.  T.  Rep.  (N.  8.)  370;  Walker  y.  Midland  Rail- 
way Company,  14  L.  T.  Rep.  (N.  S.)  790;  diffv.  Mid- 
land Railway  Company,  L.  lUp.,  6  Q.  B.  258;  22  L.  T. 
Rep.  (K.  8.)  382,  and  Ellis  v.  Great  WesUm  Railicay 
Company,  L.  Rep.,  9  C.  P.  651;  30  L.  T.  Rep.  (N.  S.) 
874,  seem  to  me  to  establish  that  mere  absence  of  warn- 
ing at  a  level  crossing,  whether  in  the  shape  of  the 
presence  of  a  watchman  or  in  tho  shape  of  whistling. 
are  not  in  themselves  either  negligence  or  evidence  of 
negii^nce,  unless  there  are  circumstances  of  special 
danger,  as  in  the  case  of  Ditbee  v.  Londoj*  and  Brighton 
RaUway  Company,  18  C.  B.  (N.  8.)  584;  13  L.  T.  Rep. 
(K.  S.)  146,  or  in  the  case  of  The  Ihihlin,  Wicklow  and 
Weatford  Railway  Company  v.  Slattery  (snp.).  If, 
therefore,  the  alraence  of  whistling  and  the  absence  of 
the  watchman  were  the  only  points  in  the  case,  I  think 
the  plaintiff  ought  to  bo  nonsuited.  I  am  of  the  same 
opinlOQ  as  to  the  absence  of  lights  from  the  bridge.  I 
see  no  evidence  that  either  that  fact  or  the  dirty  con- 
dition of  the  bridge  in  any  way  contributed  to  the 
accident,  nor  do  I  see  that  any  means  were  suggested 
by  whteb  the  railway  might,  by  the  exercise  of  ordinary 
care,  have  avoided  the  accident.  The  only  point  on 
which  I  think  the  verdict  can  be  supported  is  the  evi- 
dence tbat  the  man  at  tho  box  frightened  the  boys 
away  from  the  bridge.  This  would  amount  to  a  dis- 
tinct breach  of  duty,  that  is  to  say,  to  negligence  and 
something  more;  and  though  it  is  true  that  I  did  not 
put,  and  was  not  asked  to  put,  to  the  jury  any  specific 
questions  on  the  subject,  I  think  that  as  it  was  uncon- 
tradicted, the  jury  might  reasonably  infer  from  it  that 
the  man  had  misconducted  himself,  and  did  cou- 
tribnte  to  the  accident  by  frightening  the  little  boy 
(who  was  only  eleven  years  old)  into  crossing  the  rail- 
way at  a  dangerous  place.  There  will,  therefore,  be 
judgment  for  the  plaintiff  for  8002.  damages,  with  costs. 

Judgment  for  tJieplaitUfff, 
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Action — bv  mortoaoor  on  contract  by  vendkb 
assuming  mortqaoe  —  is  action  at  law — waiver  — 
op  right  to  jury  trial  by  not  excepting  to  re- 
SERVATION OF  DECISION.  —  (1)  A  deed,  executed  by  W. 
to  defendants,  recited  that  the  parties  thereto  had  be- 
come jointly  interested  in  the  purchase  of  certain 
lands  from  plaintiff  and  from  others;  that  for  the  con- 
venience of  the  parties  tho  title  had  been  taken  in  the 
name  of  W.,  to  be  held  for  the  use  and  benefit  of  all 
the  purchasers,  in  the  propoilions  named;  that  the 
grantees  had  agreed  to  assume  and  pay  their  propor- 
tions of  tho  mortgages  executed  by  W.  for  portions  of 
the  purchase-money  of  the  lands,  and  that  it  was 
deemed  proper  and  expedient  for  W.  to  convey  to  the 
grantees  their  interest  in  such  lands.  The  deed  con- 
veyed so  much  of  the  lands  as  had  not  been  sold  by 
the  purchasers,  and  the  conveyance  was  subject  to  a 
mortgage  held  by  plaintiff,  and  other  mortgages  which 
the  grantees  in  certain  proportions  assumed  and  agreed 
to  pay  as  part  of  the  consideration  or  purchase-money. 
Held,  that  this  agreement  in  the  deed  could  be  en- 
forced by  plaintiff  as  mortgagee,  upon  the  principles 
laid  down  in  Lawrence  v.  Fox,  20  N.  Y.  268;  Burr  v. 
Beers,  24  id.  178;  Thorp  v.  Keokuk  Coal  Co.,  48  id.  253; 
Campbell  v.  Smith,  71  id.  26.  (2)  Held,  also,  that  the 
right  of  action  of  plaintiff  upon  the  agreement  In  the 
deed  was  an  action  at  law.  (3)  The  case  was  noticed 
and  moved  for  trial  at  a  Special  Term,  before  a  judge 
without  a  jury.  Before  plaintiff  opened  his  case  de- 
fendants **  objected  to  the  jurisdiction  of  the  court 
and  demanded  a  jury  trial."  The  court*  did  not  pass 
upon  the  question  raised,  but  reserved  its  decision. 
Both  parties  then  proceeded  with  the  trial;  both  gave 
evidence  and  the  case  was  submitted  to  the  trial  judge. 
Neither  party  asked  the  judge  to  decide  the  question 
submitted,  or  objected  to  finishing  the  trial  before 
him.  Held,  that  there  was  a  waiver  of  a  jury  trial. 
Tho  defendants  should  have  insisted  upon  a  ruling  by 
the  judge  upon  their  right  to  a  jury  trial,  aud  if  he 
decided  against  them  should  have  taken  an  exception. 
If  he  declined  to  rule  at  all,  or  decided  to  reserve  his 
decision,  they  should  have  excepted,  or  as  soon  as  the 
case  was  developed  by  the  opening  or  the  evidence 
they  should  have  insisted  upon  a  ruling  and  taken 
their  exceptions.  Sharpe  v.  Freeman,  45  N.  Y.  802. 
An  exception  filed  by  the  defendants  after  the  decision 
of  a  case,  that  the  judge  **did  not  determine  as  a  con- 
clusion of  law  that  he  had  no  jurisdiction  to  hear  or 
determine  **  the  action,  was  not  available  to  defend- 
ants to  present  the  question  that  they  should  have  had 
a  jury  trial.  Judgment  affirmed.  Hand  v.  Kennedy 
et  dl.,  appellants.  Opinion  by  Earl,  J. 
[Decided  Dec.  7,  1880.] 

Corporation  —  railroad  act  —  liability  of 
stockholder  for  unpaid  stock — evidence.  —  in 
an  action  to  enforce  the  liability  of  a  stockholder 
under  the  provisions  of  the  general  railroad  act  (Laws 
1850,  ch.  140,  §  10,  as  amended.  Laws  1854,  ch.  282),  that 
*'each  stockholder  of  any  company,  formed  under  this 
act,  shall  be  individually  liable  to  tho  creditors  of  such 
company  in  an  amount  equal  to  the  amount  unpaid  on 
the  stock  held  by  him,  for  all  the  debts  and  liabilities 
of  such  company,  until  the  whole  amount  of  the  capi- 
tal stock  so  held  by  him  shall  have  been  paid  to  the 
company,**  a  judgment  recovered  against  the  company 
is  competent  evidence  of  the  plaintiff's  status  as  a 
creditor  of  the  company  and  of  the  amount  due  him. 
Section  10  does  not  impose  a  penalty,  but  simply  gives 
the  creditor  the  right  to  pursue  the  indebtedness  of 
the  stockholder  for  unpaid  stocks,  for  the  satisfaction 
of  his  claim.  Mills  v.  Stewart,  41  N.  Y.  389.  If  the 
creditor  shows  that  he  is  a  creditor,  by  ^vvd«>\\c»  ^Vvc^i 
is  binding  and  oompetent  asa\uat\>\xe  ooT^oT^^AOiii^^ws^ 
evidence  should  be  oompetent  acshiBt  t\i«  BtocS^s^o\^«t 
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to  eatablUta  tho  oredlCur'u  title  to  suDoeed  to  tha  rlKbt 
of  Lba  coiporatloiL,  and  u  judgment  la  the  blghest  uvi- 
4auce  agsiust  tbo  corpuratlou  aiid  should  be  as  effeot- 
tul  to  pass  its  title  to  the  fuud  lu  a  deed  or  aay  olber 
lorm  of  trausfer.  The  casei,  Miller  v.  White,  50  N,  T. 
1st,  mid  MoMabuii  v.  Mho;,  6t  Id.  lU.  depend  upoti  an 
«utlrel7  different  priuclple.  Tba  D&se  at  bar  depeuda 
upou  the  same  priuolpla  aa  naatluRS  t.  Drew,  TGN.  Y. 
9.  Judgment  affirmed.  Stephena  v.  Fox,  appellant. 
Opiiiloriby  Hopallo,  J. 
XDvoidedJau.  18.1881-1 

t'limisAi-LAw  —  PLBADiNO  —  ABOBTioii.— Tho  stat- 
ute relating  to  nbortloDs  (3  R.  S.  [6tb  ed.]  932.  I  U) 
provides  lor  the  puiilebment  of  everj'  pergon  who  shall 
Bdmlnlster  to  " any  pregnitni  teaman"  auf  medlohie. 
or  6ball  use  or  employ  au  Instrument  or  other  means 
to  produce  the  miacarrl^e  ot  suoh  woman.  Au  lu- 
diotmaiit  tbereuuder  obarKa<l  that  tbe  prisoner  uaed 
and  employed  ail  lustrumeut  ai>ou  tbe  body  of  a 
iffuman  named,  "she  tx'iiig  then  a  uomaii  icUA  ditld," 
with  Intent  to  produce  a  miaoarrlage,  eta.  IIM,  that 
the  iiidictmciit  was  sufficient.  In  an  iudiatment  for  a 
statutory  oITeiiae,  all  tbe  facts  constituting  tba  offonaa 
■nuat  bo  set  forth,  so  as  to  bring  tbe  accused  preoiaely 
tvltblu  Ibe  proTlslous  of  tbe  statuto.  Fouple  v.  Allen, 
5  Dun.  79;  Peuple  v.  Tuylor,  3  Id.  93.  But  the  pleader 
need  not  eniploj  tha  Identical  worda;  he  may.  If  he 
chiiose,  uax  wurda  vrblch  are  Ihelr  equlrnlant  In  mean- 
ing. 1  Biah.  (.^Im.  Prac.  GIJ  I3d  od.).  In  this  cusa  the 
words  used  in  tbo  indictment  are  syuony mous  with 
the  words  of  tbe  statute.  Judgment  affirmed.  Edt- 
harl,  plaintiff  <ii  eiTor,  v.  Pfople  of  New  Yoric.  Opin- 
ion by  Rapallo,  J. 
[Decided  Jan.  1»,  ISSl.] 


THEM. —  (1)  lu  an 
nctlon  fur  deceit  in  obtaining  tbn  aale  and  dctlrary  of 
Eouds  on  credit,  to  a  ftrm  of  which  detondaiit  was  a 
member,  by  means  of  false  repreaentntiona  mode  by 
defendant  aa  to  the  pecuniary  condition  of  such  firm, 
lbs  representations  charged  were  not  made  directly  by 
defendant  to  plaint  IfFci.  but  to  lboi^;ent  of  amortantlle 
Rgency  (rtuu.  Barlow  &  Co.),  who  applied  to  doteudnnt 
lor  Information  as  to  the  pecuniary  condition  of  tbe 
firm,  and  were  by  the  agency  communicated  to  plaint- 
iffs. Tbe  court  at  trial  charged  that  If  tbe  defendant, 
when  be  was  called  upon  by  tbe  agent  of  Dun,  Barlow 
*  Co..  made  the  statements  aUegud  in  tho  complaint 
as  to  tbe  capital  of  Ibe  firm,  and  they  were  falsa  and  so 
known  to  be  by  the  defendant,  and  were  mode  with 
the  intent  that  they  should  be  communicated  to,  and 
lielleved  by  persona  interested  In  osoartalnlng  the  pe- 
cuniary rBepunsibllity  of  tha  firm,  and  with  Intent  to 
lirucui-e  aredlt  and  defraud  such  persona  thereby,  and 
Much  alateaients  were  communicated  to  the  plalntUfa 
and  relied  upon  by  them  and  tbe  alleged  sale  was  pro- 
cured, then  tlio  plaintiffs  were  entitled  to  recover, 
MM,  that  thla  waa  correct  and  In  oooordanco  with  tbe 
principle  of  adjudications  in  analogous  cases  lu  which 
It  has  bean  held  that  It  is  not  essential  that  a  rep- 
reseulation  should  be  addressed  directly  to  the  party 
who  seeks  a  remedy  tor  having  been  dooeired  and 
(iefraudi'd  by  means  thereof.  Cozaaux  v.  Mali,  25 
Barli.  G78;  Newberry  v.  Garland,  81  id.  121;  B™ff 
T.  Mali,  aa  N.  Y,  -JOO;  Morgan  t,  Skiddy,  (E  Id. 
313;  Commonwealth  v.  CaU,  a  Pick.  616;  Com- 
Tuonwealtb  v.  Barley,  T  Melo.  Mli-  Tbe  principle 
vf  tbeae  oases  is  peculiarly  applicable  to  the  case  ot 
Etutem«nts  made  to  a  meroantiie  agency.  The  busl- 
uesa  of  these  agenolca  la  no  trell  known  that  the  courts 
can  lake  judicial  notice  of  It.  A  person  furnishing 
lutoi'matiou  to  such  an  agency  In  relation  to  his  owu 
c/reumatjuicea,  means  and  pecuniary  respouslbillty,ean 
A^rojia  otJiBf  motiro  In  BO  doing  tbui  to  enable  tho 


agency  to  communloate  such  information  to  persons 
who  may  bo  interested  In  obtaining  It  for  guidance 
In  giving  credit.  He  Is  therefore  liable  to  any  one 
defrauded  bysuob  talse  lufurmatlon.  Judgment  af- 
flnned.  Eoton.  Cnlt  A  BumAam  Co.  v.  Avery,  ap- 
pellant. Opinion  by  RapuUo,  J. 
IDeclded  Nov.  30,  1880.] 

or  BOAI. — Au  insurance  policy  upon  a  canal  boat  con- 
tained this  printed  warranty:  "Alao  warranted  to  be 
securely  moored  in  a  safe  place,  satlsFaotary  to  this 
company,"  between  December  10  and  April  1,  "and 
the  company  to  be  duly  notiOed  of  tbe  time  and  place 
of  laying  up."  Following  tbla  In  writing  vri^i  ■■  Privi- 
lege to  lighter  in  New  York  harbor  during  the  winter," 
The  boat  did  not  lighter  during  the  winter  but  was 
laid  up  at  a  place  about  twenty  miles  from  New  Yoric 
from  Dnoeinber  '£tlb  to  May  12tb,  wbeu  she  mas  de- 
stroyed by  Are  caused  by  the  boiling  over  of  pitch 
which  the  captain  was  heating  lu  tbe  cabin.  No  notice 
of  tho  laying  up  was  given  to  the  compsny.  Held, 
that  there  n-os  a  broach  ot  the  warranty  contained  iu 
the  pulley,  and  the  policy  was  by  reason  thereof  for- 
felted.  Tho  privilege  to  lighter  did  not  justify  the 
boat  owner  in  failing  to  notify  the  iusurauce  company 
ot  tbe  time  and  place  ot  moorlug  tbe  boat.  Tbe  con- 
tract required  that  tbe  boat  should  bo  moored  and 
notice  glreu  nulesa  plaintiff  elected  to  use  it  In  lighter- 
ing. Judgmentreveraed  and  new  trial  granted.  Denena 
V.  Mei^niai'  and  Traders'  insurance  Co.,  appellant 
Opinion  by  Andrews.  J. 
[Decided  Deo.  II,  ISSO.] 

PKACrtCB—APPBAJ.  DOBS  NOT  WB  FROM  A  nEVBDBAIj 


FA  von. — An  order  of  arrest  showed  ou  Its  face  that  it 
was  granted  by  the  Special  Term,  not  as  a  matter  of 
right  but  aa  a  matter  of  favor,  tor  it  was  available  to 
the  defendant  only  Dpon  bis  complying  with  oertalti 
substantial  conditions  thereby  Imposed.  Held,  that 
OS  the  order  waa  reviowable  by  tha  General  Term  Code 
I  1317,  Bubd.  1,  Col.  Ins.  Co.  v.  Force,  8  How.  Pr.  353, 
and  It  that  court  came  to  tba  conclusion  that  tho  onsa 
was  not  sufficient  to  warrant  an  order  of  arrest,  thla 
court  Is  bound  by  its  conclusion  as  the  relief  sought 
was  within  the  dlsoretlnnary  power  of  the  Supreme 
Court.  Appeal  dismissed.  Douglas  v.  Hoberstro,  ap- 
pellanL  Opinion  by  Danfortb,  J. 
[Decided  Nov.  18,  1880.] 

or  AHKEST. — No  appeol  lies  from  an  order  of  the  Gen- 
eral Term  affirming  an  order  of  the  Special  Term 
vacating  au  order  of  arrest  where  upou  any  view  ot 
tbe  facts  suoh  dacialou  can  be  upheld.  An  order  of  ar- 
reatia  a  provisional  remedy  which  tho  court  may  grant 
or  retuae  lu  a  proper  case  within  Its  discretion.  The 
exercise  of  such  dlscretlou  is  not  tbe  subject  of  review 
lu  tbla  court.  Liddell  v.  Patou,  67  N.  Y.  803;  Allen 
V.  Meyer,  78  id.  1 ;  Whittaker  v.  Imp.  8.  M.  Co.,  7S  Id. 
621.  The  opinion  of  thla  court  oaunot  be  resorted  to 
to  determine  tho  reason  on  which  the  order  was  based, 
and  uide^s  the  coutnuy  appears  it  must  be  assumed 
that  tbe  order  was  made  in  the  exercise  of  the  discre- 
tion of  the  court  which  granted  it.  Hewlett  V-  Wood, 
erN.  Y.  3M;  Snebleyv.  Conner,  78  Id.  218.  AppeU 
dismissed.    Clartcf.,  appellant,  v,  Lourie.    Opinion  per 

[Decided  Nov.  10. 1880. 
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TRACT.— (11  WlieiiBver,  by  the  laws  of  &  State,  or  by 
State  sathority,  a  tax,  auessmenC,  servitude,  or  other 
burden  l«  imposed  upoii  property  fur  public  uaes, 
whether  It  be  for  tho  whole  State  or  of  eome  more 
limited  portion  of  the  commuaity,  and  those  laws  pro- 
Tide  for  a  mode  of  oouflrmltig  or  coiiteitiiig  the  ehante 
thai  imposed,  in  the  ordluary  courts  of  Juatice,  with 
■uch  notice  to  the  peraou,  or  such  prooeediiiK  ii>  refcard 
to  the  property  as  ii  appropriate  to  the  nature  of  the 
owe.  tlio  jud(;ineiit  iti  such  proceodiiiKcniinot  besaid 
to  deprive  the  owuer  of  his  property  n  itbout  due  pro- 
cess ut  law,  however  obooKlous  It  may  be  to  other  ob- 
jeotiODi.  Davldsoo  v.  New  Orleans,  00  U.  B.  (T.  105. 
A  statute  of  Calitorula,  relating  to  the  reclamatiou  ot 
swamp  lands,  provided  that  coiumlssiuucrs  should 
"  jolDtly  view  and  assesa.  upon  each  and  every  acre  to 
be  reclaimed  or  bene&ted  thereby,  a  lax  propurtlouate 
to  the  whole  eipenae.  and  to  the  bejieBt  which  would 
reeult  from  such  works."  HeUl,  that  thia  provision 
certainly  seemed  to  require  an  apportionment  of  a»- 
■OMmeuls  sooording  (o  benaSta.  (Ifj  Iffld,  furlhtr. 
that  the  qaestion  was  one  ot  constitutional  law,  arisinR 
wholly  nnder  the  State  Constitution,  and  therefore 
coDolnded  oy  the  deeisioua  of  tho  Supreme  Court  of 
the  Slate.  Hawes  v.  t'outni  Costa  Water  Co,,  6  Satvy. 
287;  Walker  v.  SUte  Harbor  Co.,  17  Wall.  C50;  Bailey  ' 
T-M«Kwlre.sa  Wall.  330:  South  Ottawa  v.  Perkiiia.fll 
U.  S.3G0:  State  II.  Tax  cases.  02  id.  6T5;  Pairfloid  v. 
Gsllatln  Co.,  100  Id.  i".  See  ns  to  the  ounstmctiou  of 
the  act  by  the  State  courts  In  Hager  v.  Sup'ra  0*  Yolo 
Co.,  W  CaL  2M-6:  Burnett  v.  Mayor  ot  Saarameiito, 
12 id.  78;  Emeiy  v.  S.  F.  Gna.  Co..  28  Id.  Zlb.  Held, 
farlher,  ttiat  the  statnte  authorizing  the  assessment  in 
question  did  not  violate  the  obligation  of  any  contract 
between  the  United  States  and  California,  or  the 
United  States  and  her  pateuteos  or  grantees,  or  be- 
tween the  State  of  Cullforiili  and  purobasers  from  her, 
or  grxutees  ot  the  United  States,  or  any  contract  found 
In  the  charter  ot  the  plaintiff.  Htld,  /uHher,  that  the 
nutborlzing  the  assessmentHtobe  collected  in  gold  coin 
did  not  Impair  the  obligation  of  any  contract.  Luiie 
Co.  T.  Oregon,  7  Wall.  73.  Tho  power  ot  tbe  Legiala- 
tnre  of  the  State  or  California  to  authorJEe  tbe  turma- 
tloo  of  districts  for  the  reclamation  of  awamp  lanil9 
within  the  State  at  the  expense  ot  the  lands  so  re- 
claimed, isnot  dependent  upon  the  source  or  otianuel 
IhroDgh  which  the  title  to  such  lauds  came.  U.  8. 
Ciro.  Ct.,  Callromlo,  Nov.  8,  1880.  Reclamation  Ule- 
Met  No.  106  V.  Magar.     Opinion  by  Sawyer,  C.  J. 

Rkmotal  of  ca d be  —  conditions  of— different 
conTROVZBSiBS— PARTtEa.- The  flrst  clause  ot  tbo 
seooud  section  ot  the  Removal  Act  of  March  3, 187!>.  re- 
lates only  to  oases  In  which  there  ia.  a  single,  indivisi- 
ble oontroTeray,  and  In  which  all  the  individuals  upon 
the  moving  side  are  necessary  parties  to  such  contro- 
veny.  In  such  case  all  ot  the  Individuals  upon  such 
side  miut  unite  In  the  petition  for  removal.  Tbe 
second  elaase  contemplates  cases  iu  which  there  are 
persona  whose  presence  ia  not  necessary  to  the  deter- 
mination of  the  main  controveriiy ;  in  which  case 
either  one  or  more  of  their  co-parties  may  petition  for 
removal,  though  all  be  cttizena  ot  the  same  State. 
Hence,  where  A,  a  citizen  of  New  York,  sued  B,  C,  D, 
E,  and  F,  citizens  ot  Michigan,  and  D  Sled  a  petitiou 
for  removal,  allt^ing  that  the  controversy  was  wholly 
between  the  plaiutilT  and  B,  C,  D,  and  E,  and  that  F 
was  not  SinecesaBry  party  to  the  trial  of  such  con tro- 
veny,  held,  that  the  case  was  properly  removed.  Bif- 
moval  oases,  100  U.  S.  4fi7;  Cbioagu.  etc..  R.  Co.  v 
Macomb, ORep.  SCO;  Rucknian  v.  Palisade  Laud  Co., 
1  Fed.  Rep.  SffT;  In  re  Froser's  Estate,  0  Rep.  35T; 
National  Bank  v.  Dodge,  2&  Int,  Bev.  Itec.  301 ;  Smith 
«.  Riaea,  3  Sum.  838;  Beardsley  v.  Terrey,  i  Wash, 
38B;  WardT.  Arredondo,  1  Paine,  4ia    U.  S,  Ciro.  Ct., 


AssiONUENT  OF  CI.A1MS.— A  defendant  cannot 

acquire  tbe  rightlo  have  blseauseremovedto  the  Fed- 
eral courts  by  the  purchase  of  tbe  Interests  ot  his  co- 
detendai.ts,  U.  8.  Cire,  Ct.,  Nebraska,  Nov.  H.  1880. 
Temple  v.  Smith.    Opinion  by  MoCrarj,  C.  J. 

Want  of  coNTBOVBRsr.  —  In  a  controversy 

between  a  railroad  and  its  stockholders,  as  to  the 
rulldlty  oC  certain  shares  oC  tho  railroad  stock,  the 
cause  cannot  bo  i-emoved  to  the  Federal  court  upon 
the  application  of  the  holder  of  auch  stock,  where  there 
Is  no  controversy  as  to  its  owuersliip.  U.  S.  Circ.  Ct., 
Iliinoia.  July,  1880.  SliumKuy  v.  Chirano  4  louta  Rail- 
road Co.    Opinion  by  Drummoud,  C.  J. 
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CKRTionAni 

as  to  bale  of  liquors  cannot  BK  TESTED  BY  .—A  Clty 
ordinance  prohibited  the  keeping  of  beer  or  wine  tor 
sale,  and  provided  for  n  search  warrant  Bud  tor  the  de- 
struction of  the  liquors  If  found.  Held,  that  tbe  ac- 
tion ot  the  city  In  passing  the  ordinance  was  legislative 
rather  than  judicial,  and  that  its  validity  could  not  be 
examined  upon  proceedings  by  certiorari.  Many  of  the 
cases  relied  upon  as  holding  that  tbo  proceedings  ot  a 
municipal  c<irpo ration  may  bo  examined  upon  certforort, 
are  cases  where  the  regularity  ot  tbo  proceedings  Is 
drawn  in  Issuo  In  respect  to  the  establishment  of  a 
street.  Stone  v.  City  of  Boatou,  2  Meto.  220;  Dwight 
V,  City  ot  Springfield,  1  Gray,  lOT;  Swau  v.  City  of 
Cumberland.  8  Gil.  (Md.)  150.  But  In  Parks  v.  City  ot 
Boston.  S  Pick,  If  18,  the  court  said:  "  Wo  cannot  doubt 
that  the  power  tb  is  oouf erred  ia^'udicial.  for  before  tho 
mayor  and  aldermen  can  proceed  to  lay  out  a  new 
street,  or  to  widen  an  old  one,  tbey  are  required  to  ad> 
Judicato  upon  the  qnestion  whether  tho  safety  or  con- 
venience of  the  citizens  requires  such  a  laying  out  or 
alteration,"  Sec,  alao,  Stubenraugh  v.  Nerfonescb,  7 
N.  W.  Rep  1.  Tho  passage  of  ordinances  like  the  ono 
In  question,  as  may  readily  be  aeen,  is  something  essen- 
tially different.  Such  ordinances  are  by-lawa.  They 
preaoribe  a  rule  of  conduct.  In  their  character  and 
purpose,  and  imoessily  tor  eutorcetrent  throuRb  the 
courts  and  officers  of  tbe  governiuent.  they  do  not 
differ  ln| any  essential  respect  from  an  act  ot  a  Legisla' 
ture.  The  action,  therefore,  of  a  city  council  in  pass- 
ing such  an  ordinance,  appears  (o  ua  to  bo  In  its  nature 
legislative.  It  differs  materially  from  an  adjudication. 
Tbe  latter  assumes  an  existing  rule,  and  operates  upon 
speoiSc  property  or  persona  by  an  application  ot  the 
rule.  Iske  v.  City  of  Xewton.  Opinion  by  Adams,  C.  J. 
[DeoldedOct.  20. 1880.] 

scKiPTioN  OF  DEBT.- (1)  A  Chattel  mortgngo  upon  a 
stock  of  merchandise  in  a  store,  accompanied  with  an 
arrangement  tor  saieaot  auch  nierchandiso  In  tho  usual 
course  of  trade,  held,  valid.  Ilughea  v.  Corry,  20  Iowa. 
300,  And  thia  would  not  bo  ditferont  even  It  there 
waa  no  agreement  to  aocounc  for  tbo  prooeeda  ot  the 
salea.  Tobert  v.  Hayden,  11  Iowa,  <35;  AdJer  V. 
Clafflin.  17  id.SQ.  (2)  Tbe  debt  secured  by  tbo  mort- 
gage was  described  as  followa :  "  Upon  condition,  how- 
ever, that  if  the  said  Ike  Uymaii  ahail  pay  to  the  said 
Joseph  Ilyman.  bis  heirs,  assigns,  etc.,  tho  said  aum  ot 
(3.500,  for  and  on  account  ot  advances  made  and  money 
loaned  by  the  party  of  the  second  part  to  him,  tho  said 
Ike  Hymau,  together  with  interest  at  the  rate  ot  10 
per  oetit.  per  annum  from  the  date  of  each  several  sum 
Bt  divera  times  heretofore  advanced  by  the  said  part^ 
on  or  before  Jnnuarj  1,  \Si^,  ttien  Uvoae  ^tBBBU\*  \.i>j*i 
void."    Held,  a  BuJaoleut  dcmortpttow  ol  «iaVii4(WW&- 
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ness.  The  (uses  Pettiboria  v.  Odsirold.  4  Conn.  1&S; 
North  V.  Beldeii.  13  id.  376;  Hart  v.  Cbalkeii,  11  Id.  77i 
Sanford  v.  Wheeler.  13  id.  165;  Jewett  v.  PrestOD,  27 
Me.  400;  Fullott  v.  Heath,  16  Wis.  601;  and  Bramhall 
V.  Flaud.  U  Conn.  08.  distlnfcuiahed  or  crUiciaed.  In 
Hurd  V.  Robiiiaon.  11  Ohio  St.  232,  a  mortgage  was  held 
valid  BS  to  third  pereoiis  iti  which  the  condition  was  as 
follons:  "  Proviiieil,  alwaija,  lui&  these  preients  are 
upon  these  conditions  that,  whereas,  the  said  Robiaaon 
ii  ludebted  to  said  bauk  fur  moiie^a  loaned  and  tor  bis 
liability  ou  diver*  billa  of  exchaUBB  and  promisaory 
notes,  now.  ir  said  Robinson  sball  dischiirge  his  aaid 
aeveral  liabiliClFa  in  six  motitha  from  tliiadate,  then 
these  preaetits  shall  beoume  void,  otherwise  to  remain 
ill  ruU  Corce  and  virtue."  lu  Uichigan  Ina.  Co.  v. 
Brown.  11  Mich.  2811.  a  mortgage  condition  tor  the  paj- 
uient  of  all  sums  now  due  or  hereafter  to  become  due 
but  without  si^ecitying  any  umomit.  was  held  valid. 
The  same  doctrine  waa  nriiiouniKd  in  Machette  v.  Wan- 
lesa,  1  Col.  225.  Sec,  also,  Gill  v.  Piuuey's  Adm'ra.,  13 
Ohio  St.  3a,  48;  Webb  V.  Stooe.  B*  N.  H.  282.  Clark  v. 
Synutn.  Opiuion  by  Day,  J. 
[Decided  Dec.  7, 1S80.] 

tiou  for  personal  injury  ngaiiist  a  city,  plaintiff  in  lier 
petition  alletced  that  she  was  Injured  while  passing 
along  away  In  thocity  which  "was  generally  used  and 
by  a  great  many  people."  Held,  that  this  was  not 
equivalent  to  an  allegation  that  said  way  was  a  public 
way  so  as  to  make  tbe  city  liable  tor  its  unsafe  con- 
dition. It  must  have  been  a  private  way,  pasaiug 
from  private  property  into  the  street.  Tbia  tact  dla- 
tinguisbes  thia  ouae  from  the  tcillo wing:  Burubam  v. 
City  of  Boaton.  10  Allen,  300.  In  this  case  tbe  plaintiff 
entered  the  atreet  from  a  private  way,  and  was  there- 
after Injured.  Iti  City  of  Covington  v.  Bryant;  T  Bush, 
248,  the  plaintilT.  while  passing  along  a  atreet,  fell  into 
an  excavation  tberein.  In  Oliver  v.  Worcester,  102 
Mass.  489,  the  plaintiff  was  walking  along  a  public 
foot-path  and  fell  into  an  excavation  daugeroualj  near 
it.  In  Young  t.  Harvej,  IG  Iiid.  314,  a  well  was  dug 
on  ground  used  in  ouminon.  and  by  reason  thereof  the 
damages  occurred.  Tbe  city  has  full  and  complete 
control  of  the  streets,  and  may  eicavat«  or  fill  up  tbe 

croach  ou  private  property  for  the  purpose  of  erecting 
harriers,  or  any  other  purpose.  Nor  Is  it  bound  to 
provide  a  safe  or  any  way  by  which  tbe  streets  may  be 
entered  from  private  property.  Tbe  citizens  or  travel- 
lers muat  get  into  the  public  ways  of  a  city  as  best 
they  can.  OoodwiH  v.  City  of  Dee  Motnea.  Opinion 
byScevers.  J. 
[Decided  Decs,  ISBO.] 
RGscisatotf 


lOES  NOT  APPLT.— That  a  party  who  la  in  port 
dtUcto  cannot  make  his  illegal  act  the  basis  ot  a  recov- 
ery has  been  defluitely  settled.  But  where  a  at ron get 
mind  takea  advantage  of  a  weaker,  and  by  persuasion 
Eiiid  influence  procures  the  unlawful  act,  this  rule 
ceases  to  be  applicable.  The  wrong  then  reata  chiefly. 
It  not  solely,  ou  the  person  by  whom  It  was  L;ontrlved, 
and  bis  confederate  is  regarded  as  tbe  mere  instrument 
tor  Boeomplisbing  on  end  not  his  own.  It  a  party 
should  be  allowed  immuuity  underauchlciroumatanoes, 
he  would  bo  permitted  to  take  advantaice  of  hla  owu 
wrong  and  reap  a  tioueQt  from  his  fraud.  The  princi- 
ple which  denies  relict  to  a  party  in  j)arl  delicto,  is  not 
applicable  to  auoh  a  case.  Sea  Cook  v.  Colyor,  2  B. 
Monr.  71;  Ford  v.  Ilarrington,  IB  N.  Y.  285;  Smith  v. 
Bromley.  2 Doug.  GOG;  Long  v.  Lung,  0  Md.  348;  Hor- 
ton  V.  Riley,  11  M.  &  W  492;  Smith  v.  Cuff,  fl  M.  &  S. 
IBD.  Jiavidson  v.  Carttr,  Opinion  by  Day,  J, 
rooelded  Ztoa.  lO,  1880.} 
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CORPORAnON— TRANSFER   OF    STOCK    IN— PLKDai 

OF  STOCK  —  FRAtTD. —  P.,  wbo  was  tho  owcer  ol  ten 
shares  in  tbe  defendant  bank,  and  a  director  In  the 
bank,  to  secure  a  note  held  by  C,  delivered  to  C.  tho 
certificate  of  the  abaroa  and  a  power  ot  attorney,  to 
trauater  the  aame.  P.  after  this  became  bankrupt. 
Thereafter,  the  note  nut  being  paid.  C,  upon  proper 
notice  to  P..  Bold  the  shares  at  auction  to  L.,  to  whom 
they  were  aubaequently  transferred  by  the  bank,  wbioti 
bad  at  thla  time  notice  of  tbe  bankruptcy  ot  F.  and 
had  received  a  demand  for  the  transfer  ot  tbe  stock, 
from  plaintiff,  his  assignee  In  bankruptcy.  In  an 
action  againat  tbe  bank  tora  oonveraiuu  ot  the  stock, 
heU,  that  plaintiff  was  not  entitled  to  recover,  and  that 
evidence  was  not  admissible  to  show  that  tbe  fact  of 
the  delivery  of  tbe  certificate  to  C,  etc.,  was  under  an 
agreement  between  bim  and  P.  kept  secret,  tOe  bank 
not  having  knowledge  of  this.  la  tho  absence  of  any 
rule  to  be  found  in  the  genera!  tawa,  or  in  some  ezpresa 
provlalon  of  the  charter,  determining  what  iball  oon- 
atitute  an  actual  transfer  of  shares  In  a  corporBtlon, 
the  rules  which  govern  the  transfer  of  similar  property 
at  common  law  must  be  applied.  See  Fisher  v.  Essex 
Bank,  SGray,  378;  Sargent  v.  Essex  Marine  Bailway, 
e  Pick.  301.  It  Is  enough  in  tbe  present  aa«e(ortiie 
defendant  bank  to  show  that  tho  oertlScate  for  P.'a 
stock  was  Issued  to  one  who  had  become  the  owner  ot 
the  sbares  by  an  equitable  title,  good  against  P. 'a  as- 
signee In  bankruptcy.  As  between  P.  and  C.,ttu) 
delivery  of  tbe  certificate,  as  collateral  security  tor  K 
debt  due  tbe  latter,  with  tbe  power  ot  attorney,  con- 
veyed an  equitable  ititerest  and  gave  to  any  one  claim- 
ing under  an  execution  of  the  power  a  right  to  demaud 
ot  the  defendant  a  certiftcate  ot  the  stuck.  The  sub- 
sequent bankruptcy  of  P.  did  not  operato  to  vest  in 
tbe  plaintiff  as  bis  assignee  a  right  to  tbe  ahares  as 
against  tbe  equitable  owner,  or  give  bim  aright  to  pro- 
hibit the  bank,  upon  tbe  surrender  of  the  old  oertiS- 
Cate,  from  laauing  a  new  certificate  to  tho  person  to 
whom  they  were  transferred  under  the  power  of  attoiv 
ney.  The  delivery  of  the  stock  as  security  for  a  debt, 
with  tbe  execution  ot  the  power  ot  attorney,  gave  to 
C.  a  power  coupled  with  an  interest,  which  was  not 
revoked  by  the  bankruptcy  of  P.  and  could  only  bO 
revoked  by  the  payment  of  tho  debL  Hunt  v.  Rous- 
manler,  8  Wheat.  174 ;  Story  on  Agen.,  1!  477,  482.  The 
only  right  which  tbe  plaintiff  as  asalguee  took  in  theso 
shares  was  the  right  to  redeem  them  by  paying  the 
debt  which  they  were  pledged  to  secure,  and  that  right 
was  foreclosed  by  sale  of  tbe  same  at  public  auction 
after  notice.  Ocn.  BtaU.,  cb.  151, 19.  The  evidenoo 
offered  was  properly  excluded.  It  Is  not  shown  that 
tbe  bank  had  any  knowledge  or  notioe  of  snch  cor- 
rupt agreement  as  tbe  evideuoe  tended  to  show,  and 
without  such  knowledge  the  defendant  eaunot  be 
charged  with  a  conversion  of  the  property  beoausa  It 
has  delivered  a  new  certificate  to  one  who  had  on  ap- 
parently good  title.  Dickinaon  v.  Ctntrai  JSaUtmal 
Bank.    Opinion  by  Colt,  J. 

itrSSOURI  SUPREME  COURT  ABSTRACT.* 


Lease  — rinbwaij  or,  what  constitutbb.- A  laaM 
for  a  term  of  years  contained  ft  covenant  for  tb<f  pay- 
ment ot  double  rent  for  every  day  the  tnnant  might 
hold  over  atter  the  expiration  of  tbe  term,  with  a  fur- 
ther covenant  that  after  such  expiration  tbe  tenant 
should  have  the  privilege  of  renewal  tor  a  tnrther 
term  at  the  same  rant  as  that  roaerved  lor  the  first. 
*  To  wpear  Iq  71  Hlasoiul  Bapoita. 
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The  tenant  held  over  fur  a  number  of  jcara,  pitting 
r«ut  at  the  oM  rate.  No  new  leiue  waa  eiBOutei], 
•■either  pntij  requlriug  it.  Hctil,  tbnt  iuiuiuiich  ns  the 
teiiniit  hod  paid  the  midkIc  and  nut  Ibc  doubie  reot,  he 
iDuit  be  taken  to  huTS  held  over  niider  the  cuveiiaut 
(□ra  renewal,  and  bla  liabllllj  woa  the  aaoia  as  il  a 
>iew  ipnsB  bad  octuallj  been  executed.  Runlet  v.  Cook, 
44  N.  II.  512.  Itifuranee  and  Loan  Ilulldiog  Co.  v. 
Xatlonal  Bank  oj  Mfiaouri.     Opinion  by  Houjrh,  J. 


-The 

Charter  ot  the  city  of  St.  Loula  conferred  upon  the 
eitj  excluaire  nontrol  over  \l»  own  sewers.  The  gene- 
mi  law  authorized  any  railroad  couipauj  to  couittruot 
ita  road  along  anj  Bireet  of  »riy  city  In  the  State,  pro- 
vided the  Buentof  tbs  city  was  first  obtained.  The 
vity  of  Ht.  Louis,  by  ordinance,  gave  Its  assent  to  the 
coiistructioQ  of  a  aubterrunenu  railroad  aloNK  and 
under  one  ol  Its  streets,  but  reserved  the  right  in  case 
it  became  neceasary  in  the  progress  of  the  work  to  re- 
tuove  any  rawer,  tu  supervise  and  control  the  work  cit 
Tenioval  and  recuni  tract  Ion.  It  did  become  necessary 
to  remoTe  oue  i>f  the  sewers,  which  was  acoordiiiKiy 
removed  and  recouatruoted  outside  the  line  of  the 
tunnel,  which  was  built  tor  the  nse  (if  the  railroad. 
Owing  to  the  uegligenoe  uf  the  company's  oontructor 
(n  the  reconstruction  oC  this  sewer,  the  foundation  of 
a  house  fronting  on  the  street  gave  way.  In  an  ncliuii 
Dgainit  the  city  to  recover  damnges  fur  the  injury,  thus 
Buslsiued,  held,  that  the  city  was  liable,  and  the  toot 
that  its  olBcers  tailed  to  exeroiae  any  superrlsiou  or 
coutrol  over  tbe  work  was  uo  defejiee.  Jt  was  their 
duty  to  have  done  so.  Fttik  v.  t'Uu  t(f  SI.  Louia. 
Opinion  bj  Naptou,  J. 


HBV  NOT  LiAnLE.  —  Where  the 
I'lllcen  of  a  publio  or  municipal  ourpurutlon,  acting 
nincially.  enter  Into  a  contract  under  an  inuocent  mis- 
take of  law,  in  which  tho  other  contracting  party 
equally  participates,  with  equal  opportunities  of  kimwl- 
edge,  neither  party  at  the  time  looking  to  personal  lia- 
bility, the  oOlcers  are  nut  personally  liable:  and  tho 
aajtie  rule  applies  to  the  otScera  ot  a  publio  body  which 
Is  uot  a  corporation.  Defendant  executed  a  note  as 
direotur  of  a  publio  Kchool  district,  lor  the  beuoSt  of 
the  district,  in  good  failh,  believing  himself  aulhorized 
to  bind  Ibe  district,  and  intending  to  bind  it  njid  jiiit 
bimself.  The  other  parties  to  the  note,  before  it  was 
ex  ecu  ted,  concluded  from  an  examination  of  the 
tcbool  taw  Lhat  the  district  could  be  so  bound.  This 
proving  to  be  an  erroneous  conclusion,  thia  action  was 
brouitht  to  charge  the  defendant  as  maker.  Held,  ttiiit 
he  was  not  bound.  Snmphrey  v.  Jones.  Opinion  by 
Kherwood,  C  J. 


FINAXCIAL   LA\t: 


Al-TWRATIOK—  INSEHTION  OF  Pl-lCI 

MOTK  JIATEBIAI.  — The  inscrtiou  of  a  place  of  pay- 
lueiit  in  a  promissory  note,  altur  its  execution,  is  a 
material  alteration,  which  will  discharge  an  iudoreer. 
Ill  Brown  V.  Straw,  0  Neb.  53G,  this  court  has  laid 
down  the  rule:  "Afterau  instrument  la  completed 
uid  delivered  no  alteration  can  be  made  therein,  ex- 
cept by  the  consent  of  the  parties."  This,  of  course, 
means  a  mHterial  alteration,  and  that  Is  matt-rial  irhich 
may  become  material.  But  as  to  whether  the  Inser- 
tion ot  a  place  of  payment,  where  none  was  contained 
la  the  note  when  oxecnted  and  delivered,  is  such  n 
material  olteralioo  as  will  vitiate  (be  note,  was  settled 
by  the  Court  of  Errors  ot  New  York  In  1821,  in  Wood- 
worth  v.  Dauk  at  America,  10  Johns.  3D3.  where  it 
Mid:    "The  rale  that  a  mauls  nut  to  be  heldtoacou- 


trurt  ivbioh  bos  been  varied  without  bis  assent  Is  per- 
fectly well  Hcttled  ;  and  it  an  instance  can  occur  where 
it  ought  to  be  applied  with  peculiar  strictness.  It  is 
that  of  a  surety.  In  which  favorable  ll^bt  tho  plaintUf 
iuerror  is  entitled  to  be  viewed  (10  Johns.  538),  and  in 
my  view  It  is  wholly  Immaterial  whether  the  indorsee 
has  been  prejudiced  by  the  alteration  or  not.  The 
CBSO  ot  Ludlow  V.  Slmms,  In  this  court  (3  Cai.  Cas.), 
oouflrma  tbla  propositi im,  and  la  not  less  conformable 
to  strict  Justice  than  to  the  rules  of  law.  It  waa  there 
held,  by  the  unanimous  opinion  ot  this  court,  that  a 
surety  was  not  bound  beyond  the  strict  terms  ot  hU 
contract,  and  although  In  that  ease  the  deviation  frotn 
those  tomis  was  not  shown  to  bo  injurious,  but  on  the 
contrary,  was  probably  beneficial  to  tho  surety,  yet  he 
was  dischari^d  by  It."  Ncbmska  Supreme  Ct.,  Nov. 
10.  IH^.     Ttneimaid  v.   Star  tTatton  Co.    Opiniou  by 

robb.  J. 


KDs  IN  itBCEivisn's  nANUS.  — Where  the 
clerk  of  a  court,  under  an  order  ot  tho  court,  making  a 
bank  a  depository  of  court  funds,  and  of  its  officers, 
makes  a  deposit  ot  funds  belonging  to  thacuurtinsuob 
bank,  which  afterward  beoomua  Insolvent,  and  the  de- 
]>o»itwaanot  a  special  one,  or  a  mere  naked  bailment, 
and  there  is  no  nieausof  identifying  tho  money  deposit- 
ed, even  if  in  the  hands  of  the  receiver,  it  is  error  to  re- 
quire the  receiver  to  pay  such  deposit  in  full,  and  the 
clerk  must  share  pro  r'lta  with  other  depositors  and 
cruditora  oC  tbe  bank.  Wben  moneys  deposited  In  a 
commercial  saviuga  bank  were  not  kept  Bcparate  from 
the  );eueral  funds  of  the  bank,  or  dlatinguiahed  there- 
from, and  the  entries  of  the  same  upon  the  bank  boolu 
and  upon  tbe  deposit  book  ot  the  clerk  were  tbe  same 
as  with  all  olber  depositors,  except  tbut  no  Interest 
was  to  be  paid  thereon,  it  was  held,  that  the  deposit, 
though  made  under  a  general  order  of  the  court,  woa 
not  a  Bpoclal  one,  or  a  mere  bailment,  and  that  the 
money  ao  deposited  became  that  of  the  bank,  which 
v/as  liable  for  its  rcpnynient  tbe  same  as  to  any  other 
depositor  or  creditor.  When  the  court  places  the 
assets  of  au  insolvent  bank  In  tbe  hands  of  a  re- 
ceiver, it  is  tor  tbe  beneQt  of  all  tbe  creditors  ot  tbe 
corporation,  to  bo  adminlsterod,  dUtributud  and  paid 
according  to  tho  equitable  olalms  of  all  such  cred- 
itors, and  such  act  cannot  affect  or  change  in  the 
slightest  degree  the  rights  of  a  single  creditor,  and  the 
fact  that  tbe  court  has  acquired  possession  of  the  assets 
and  funds  confers  no  legal  right  to  retain  Us  deposits, 
which  are  general,  in  full,  when  tbe  money  deposited 
under  Us  dinjction  with  tho  bank  cannot  be  identified. 
Illinois  Supremo  Ct.,  Nov.  W.  1880.  OUa  v.  Qrom. 
Opiniou  by  Walker,  J. 

NEaUTIADLE    INSTRC^UEM— BII^    OT     BXCHAHOIG  — 

ACCEPTANCE  —  DUTT  OF   AOENT.  — An  agent  for  the 

collection  of  a  bill  of  exclianto  is  liable,  if  ho  falls  to 
notify  his  principal  when  such  bill  ba^t  been  duly  pre- 
sented and  acceptance  according  to  its  tenor  refused. 
Certain  Litis  of  exchange,  addressed  to  "Walter M. 
Conger,  secretary  Newark  Tea-Tniy  Company,  New- 
ark, N.  J.,"  wore  forward-  d  to  tho  defendant  bank  for 
collection,  without  speciiil  instruotious  froui  Its  prin- 
cipal, or  any  intonnation  which  might  qualify  or  ex- 
plain the  import  ot  the  bills  upon  their  face.  Tbe  bills 
were  duly  presented  to  Walter  M.  Conger,  and  were 
occi'pted  in  writing  ncTosa  their  face,  as  follows;  "  Ac- 
cepted, ruyable  Dt  the  Newark  Niiiionol  Banking 
Company.  Walter  M.  Conger."  Ufld.  in  view  Ot  the 
roDta,  and  In  view  ot  the  decisions  Of  tbe  Courts  of  tbe 
Stale  In  which  the  drawee  of  the  bills  resided,  and 
where  they  were  to  be  accepted  and  paid,  and  of  con- 
current decisions  elsewhere,  that  the  defondaut  did 
not  commit  any  breach  uf  duty  i\k  t,3,'k\ui  t^ia  accA^^.- 
aiioe  In  Ihla  funn.    Vfa^ket  v.Bat\Vt  ot  ISawXmU,'! 


THE  MSAJHY  LAW  JOURNAL. 


N.T.682:  Bankuf  WaaliiiiBton  v.  Triplett,  1  Put.  2j; 
Keanv.  Davie.  1  Zabr.  683;  Mosbv.  LiviugaCon,  IN.  Y. 
W8;  I  Dan.  on  Neg.  luatr.,  S  455d;  Buriineama  v. 
Brewster,  70  III.  E15;  22X10.1100.177.  and  note.  Uni- 
ted States  Ciro.  Ct.,  New  Jereej''.  Exchange  National 
BiiiA  of  Pittsbtirgh  y.  Third  National  Bank  of  Xew 
York.    OpiniciQ  by  MoKeonan,  C.  J.,  i  Fed.  Rep.  20. 


—  (1)  Neitbertlie  fact  tbaC  a  uote 
iBpuynble  toan  administrator,  nortliatitreoitea  tbat 
jt  naa  for  vnluo  recoived,  "being  for  n  part  "f  tbe 
third  payment  on  the  Goreo  plantation,  as  per  BBTee- 
Tiient  ol  tbe  fourteenth  Februaiy,  ISTi."  destroys  Ita 
ncKo liability,  or  subjeots  It  to  the  conditions  ot  that 
i^reement.  It  is  well  settled  tbat  a  note  omittlnii:  tbe 
vord  "or  order,"  Is  not  negotiable  unless  it  ooMtuina 
nther  words  of  like  import;  but  this  has  been  changed 
In  Tennessee  by  statute,  and  neither  those  nor  any 
equivalent  words  are  necessary.  (2)  Wlille  no  decision 
or  Btatute  of  a  State  restricting  or  impairing  the  rights 
and  remedies  secured  to  tbe  oitiEena  ol  tbe  several 
States  under  the  general  commercial  law,  or  divestlug 
the  Federal  courts  of  their  aognlzanoe  of  those  rights 
and  remedies,  Is  binding  on  those  courts,  statutes 
which  Enlarge  the  commercial  law  will  bo  onfonsed. 
They  are  not  confined  to  the  commercial  Inw  oa  It  ex- 
ists outside  suoh  statutes .  (3)  Nothing  lexs  thnn  actual 
knowledge  of  tbe  facts  relied  on  to  establish  tho  de- 
fense of  a  failure  ot  consideration,  or  bad  faith,  cun 
defeat  tbe  right  of  a  bona  fide  holder  for  value  to  re- 
cover on  a  iiegotlablu  note.  Mcro  knowledge  ot  suspi- 
cious clroumatancea,  which,  it  followed  up  by  inquiry, 
would  develop  the  fact,  la  not  anffloient  in  the  Federal 
<lourtB.  altboujch  the  rule  is  otherwise  in  Tennessee. 
Tbe  tacts  In  this  case  would  not,  it  seems,  defeat  the 
recovery  In  tbe  Teuuessee  Stato  courts;  certainly  not 
In  this  court.  Burcbelt  v.  Stocock,  Zhd.  Raym,  1545; 
Bailey  v.  Rawley,  1  Swan,  295;  Baxter  v.  Btewart,  1 
8need.2]3;  Ryland  v.  Brown,  2  Head,  T.O;  Merritt  v. 
Duncan,  7  Ilelsk.  150;  Goodman  v.  Simonds.  20  How. 
313;  Murray  v.  Larduer.  3  Wall.  — :  Wolf  v.  Tyler,  1 
HeiBk.313;  Mulr V.  Jenkins, SCcanob'sC.  CIS;  Gerard 
r.  I*  Corte,  1  Dnll.  1«;  Swift  v.  Tyson,  la  Pet.  1; 
Keery  v.  Farmore'  &  Merchants'  Bank,  Id,  M;  Watson 
T.Tarpley.lS  IIow.517i  Dromgoole  v.  Farmers  &  Mer- 
chants' Bank,  2  id.  211;  1  Am.  Iaw  Rev.  (N.  9.)211, 
226-,  Greitgv.  Weston.  T  Blsa.  300;  Gates  v.  Nat.  Bk., 
100  U.  S.  230;  Brodorick's  Will,  21  Wall.  603;  Gnines 
V.  Fuentes,  02  L'.  3, 10.  United  States  (Jlrc.  Ct.,  W.  D. 
Tennessee,  Oct.  13,  1880.  Qniife  of  SiKrman  v.  Ayper- 
soit  it  Co.  Opinion  by  Hammond,  D.  J.,  i  Fed. 
Hep.  36.  ^ 

INSURANCE  LAW. 


FlliB 

TBIBDPABTY-  DOES  SOT  ALTER  CONTHACT. —The   rals 

of  law  la  settled  that  a  direction  In  tbe  policy  that  the 
money,  it  It  becomes  due,  is  to  be  paid  to  a  designated 
peraon,  does  not  alter  the  agreement  of  Insurance  In 
any  reapeot,  eicept  in  the  one  particular  of  appointing 
n  denominated  peraon  to  receive  such  payment.  It  is 
still  the  owner  of  the  premises  who  is  insured,  and  the 
eoutinued  validity  of  the  policy  is  dependent  upon  the 
performance  by  him  of  tbe  oonditions  embraced  in  it. 
Martin  v.  Franklin  Insurance  Co..  0  Vroom,  110.  New 
Jersey  Supreme  Court,  Juue  term,  1880.  Warbasge  v. 
Sussex  County  JVutuol  Inmrancc  Co,  Opinion  by 
Beasley,  C.  J. 


BFRANCt  —  Assumpsit  on  a  policy  of  li 
Are,  issued  in  1S71.  Tbe  policy  pn>vided.  in  accordance 
with  defendant's  charter  and  by-tawa.  that  if  the 
dfiiDuld  convey  the  property  without  glviDg  de- 


fendant notice  thereof  In  writing,  the  policy  should  be 
void,  but  that  if  tbe  alienation  should  be  approved  by 
defendant  the  policy  should  be  thereby  conflrroed.  In 
1S?2.  H.,  tbe  assured  and  owner  of  tbe  premises,  sold 
and  conveyed  the  same  to  R.  The  deed  contained  the 
usual  covenants,  and  provided  that  if  R.  should  (ail  to 
pay  H.  tl.500,  with  interest,  as  soon  as  he  should  dis- 
pose of  the  promiaea,  or  at  all  events  within  five  years, 
the  deed  should  become  void ;  and  that  H.  should  re- 
tain tbe  insurance  aa  security,  and  should  take  well- 
Becured  notes  at  not  exceeding  five  years,  or  tbe  time 
of  tbe  notes  that  R.  might  take  when  ho  should  sell 
in  payment  of  said  sum.  H.  then  assigned  the  policy 
to  R.,  and  defendant  approved  tbe  assignment,  but  H. 
retained  the  policy  In  acoordanoo  with  the  condition 
of  said  deed.  In  18T3.  H.  convoyed  tho  premises  by 
quit-claim  deed  to  tho  plaintiff,  and  II.  and  B.  assigned 
the  piiiioy  to  him  to  be  held  as  collateral  security  for 
tho  performance  ot  said  condition,  and  defendant  ap- 
proved of  the  assignment.  Afterward  R.  sold  and 
conveyed  tbe  premises  and  assigned  his  interest  In  the 
policy  to  A.  and  D.,  and  detondnnt  approved  thereof. 
A.  and  D.  sold  and  conveyed  to  P.,  who  conveyed  to 
J.  H..  who  convoyed  to  M..  after  which  tbe  buildings 
were  burned.  Ot  tho  conveyance  to  P.  and  tbe  con- 
veyances subsequent  thereto,  so  far  as  appeared,  the 
defendant  did  not  have  the  required  notice.  Held, 
tbat  tbe  deed  to  R.  gave  him  a  defeasible  title,  In  legal 
effect,  such  as  be  would  have  bad  if  he  bad  taken  a  deed 
in  common  furni  and  exeoutod  a  mortgage  back;  and 
that  thoretoFB  the  alienation  from  A.  and  D.  toT., 
and  the  alienations  subsequent  thereto,  avoided  the 
policy,  not  only  aa  to  the  holders  of  the  title  thereby 
aliened,  but  also  as  to  the  plaintiff,  who  was  only  col- 
laterally interested.  (2)  Tbe  policy  provided  also  thai 
If  the  assured  procured  other  insuranco  without  con- 
sent of  defendant,  the  policy  should  be  void.  M.  pro- 
cured other  insumnco  without  defendant's  consent. 
Held,  that  under  tbe  circumstances  ot  the  case,  q.  v., 
the  procurement  of  such  further  Insutanoo  would  havo 
avoided  the  policy.  If  It  had  not  been  already  avoided 
by  Blienntion  of  the  premises,  Vermont  Supreme 
Cirart,  October  term,  IBTO.  JfouWhrop  v.  Parmer*' 
Mutual  Insurance  Co,    Opinion  by  Kedfield,  J. 

CONT&ADICT  REPtiKBENTATiONS.— A  policy  oC  insurance 
upon  tho  lite  of  C.  was  issued  on  joint  application  of 
himself  and  wife  for  her  sole  ben eSt.  In  answer  to  a 
question  In  the  application,  C.  stated  tbat  he  had  had 
no  sickness  or  disease  during  the  seven  years  then  lost 
past.  It  was  stipulated  in  the  policy  tlut  if  the  state- 
ments in  tho  application  were  not  In  ail  respects  true, 
the  policy  should  become  void.  Held,  In  an  aotiou  by 
Ibe  wife  upon  the  policy,  the  declarations  of  C.  made 
prior  to  the  application,  and  tending  to  show  tbat  said 
statement  was,  to  hla  knowledge,  untrue,  are  inoom- 
petent.  Ohio  Supreme  Court,  Nov.  30,  1880.  Union 
Central  Life  Inaiiranee  Co,  v.  Chftver.  Opinion  by 
Buynton.  J. 

RECENT  ENGLISH  DEClStOHS. 

COPTRIOHT— TITLE   USED  HIMILAK  TO   ONE   OF  OLD 

BOOK  OTJT  OF  oincDLATioN.—  The  Copyright  Act  (S  & 
B  Vict.  oh.  45),  protects  the  property  In  the  title  of  m 
book  as  beint;  Its  distinctive  part.  Consequently,  where 
a  novel  had  been  published  in  weekly  parts  iu  tbe 
plaintiff's  serial,  under  tbe  title  of  "Splendid  Misery," 
tbe  publication  commencing  In  ISIi,  it  waa  Ifid,  that 
the  subsequent  publication  of  another  novel  under  tbe 
aame  title  in  tbe  defendant's  weekly  paper  ot  a  diUBr- 
ent  class,  ought  to  be  restrained  by  iDJunotion.  The 
tact  that  tbe  same  title  had  beeu  used  for  a  novel  pub- 
lished in  ISOl,  but  long  since  gone  out  of  ordinary  olt~ 
cuiation,  was  field  not  to  constitute  a  bar  to  the  relief 
prayed  for.    Kelley  r.  Byloa,  U  L.  T.  Eep.  tN.  S.)  W' 
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IssrnAKCE- 

rSO    WHILK     in     FIT  OF    AFOPI.EIT.— Bj     ttpolloy     o( 

ce.  dffendanU  Kgreed  to  paj  tu  tbe  roprcienta- 
t  W.  lOOOL  It  "the  liisured  sball  Bustala  aay 
tMrsonal  injury  caused  hy  aocideotal,  extsrnal,  and 
Yiiibte  msaus  within  tbe  Intention  of  tbis  potior  x^d 
tbo  provisions  aud  oonditionB  tbereot,  and  the  dlreot 
effect  ot  BDcb  injury  shall  occasion  tbe  death  at  tbe 
Insured  •  *  •  •"  Tbe  policy  provided  "tbat  tbe 
iQsaied  shall  not  be  entUlpd  to  make  any  claim  under 
tfali  policy  for  any  Injury  by*any  Bccident  udIbbs  such 
Injury  sbalt  be  caused  by  some  outward  aud  visible 
means,  of  nbich  proof  satlatactory  to  the  directors  can 
be  fumlsbed ;  and  that  this  insurance  shall  not  exteud 
•  •  •  •  to  auy  iujury  caused  by  or  arisiug  from 
DBtiu*!  disease  or  weak ncss  or  exhaustion  consequent 
Qpon  disease  *  *  *  *  orto  auy  deatb  aflslng  from 
disease.  althoDKh  such  death  may  have  been  accelera- 
ted by  accident."  The  Insured,  tvhllst  eroaslng  a 
Btream,  was  selxed  with  an  epileptic  Qt,  tell  and  was 
drowned.  He  did  not  suBtniu  any  personal  Injury  to 
occasion  death  other  than  drownlnft.  lo  an  action  by 
hia  executrix  on  the  policy,  held  (affimiluf;  tbe  judfc- 
meut  of  tbe  Exchequer  Dlvlslou),  tbat  tbe  death  was 
nltbiu  the  words  of  the  policy,  and  that  defendants 
weT«  not  protected  by  tbe  proviso,  and  tberetore  were 
liable,  llaz  v.  Railway  Ass.  Co,,  i  L.  T.  Hep.  (N.  8.), 
933,  Ct.  of  Appeal  Nov.  29, 1680.  Wlnsptar  v.  Accident 
InmiToiux  Co.,  UmlUd.  Opiblou  by  Lord  Coleridge, 
C.  J.,  43  li.  T.  Rep.  (N.  8.),  450. 

VESKnciABisa. —  A  will  must  be  construed  according 
to  its  natural  meaning,  wlthcut  any  regard  to  tbe  effect 
which  tbat  meaoiiig  may  bave  according  to  the  law  ot 
perpecnitles,  and  atterward  tbat  law  must  be  applied. 
If  a  gift  be  to  a  class,  an  unasaortaiiied  number  ot 
whom  are  beyond  the  limits  In  the  way  ot  remoteness. 
Ibe  wbole  li  void.  A  testator  gave  a  fund  in  trust  for 
W.  M.  for  life,  and  after  bis  death  in  trust  for  all  bis 
children  who  abould  attain  twenty-one,  and  the  Issue 
of  anctl  ot  them  as  should  die  under  that  age  leaving 
issue,  "which  isBue  should  afterward  attain  tbe  age 
of  twenty-one  or  die  under  that  age  leaving  Issue  liv- 
ing at  his,  her,  of  their  decease  or  deceases  respect' 
ivcly."  Held  (alBrmlng  tbe  Judgment  of  the  court 
below},  that  these  words  were  words  of  description, 
deoorlbiug  the  Isme  who  were  to  take,  and  tbat  tbe 
whole  beqaelt  was  void  for  remoteness,  tbe  gift  to  tbe 
children  not  being  capable  of  being  severed  from  that 
to  tbe  remoter  Issue,  Smith  v.  Smith  L.  Rep.  G,  cb, 
S4%  and  Hale  v.  Hate.3Cb.  Di\.  043;  3.^  L.  T.  Rep. 
(X.  8.)  833,  approved  and  followed.  Re  Moaeley's 
TrtisU,  L.  Rep.  11  Eq.  490;  U  U  T.  Jlop.  (N.  S,)  aao, 
disapproved.  Cases  referred  to  RUey  v.  Qaroett,  3  De 
G.&8m-a30;Mnakett  v.  Eaton,  L.  R.,1  Ch.  Div.  435; 
Doe  V.  Noweil,  lM.bS.32T;  Bosaston'a  case,  3  Rep. 
19;  Edwards  v.  Hammond,  3  Lev.  132;  BroomQeld  v. 
CiDwder.  1  B.  4  P.  (N.  R.)  313;  Catiin  v.  Browne,  U 
H»re,  372;  Jee  v.  Audley.  lCox,824:  Bentickv.  Dnke 
cf  Portland,  L.R.,TCb.  DlT.GQ3;DuDeamon  v.  Smith 
13  CI.  fc  F.  5M;  Fetllng  v.  AUen,  12M.  &W.  ^TO; 
Hoiue  ot  Lords,  July  8,  IBSO.  PtarU»  v.  JVfose^cy. 
Opiniona  by  Lord  Ch.  Selbome  and  Lords  Penzance 
mad  Blaokbom,  tSL.  T.  Rep.  {N.  &.)  440. 

SEW  BOOKS  AND  SEW  EDITIONS. 

VUBI  TJinTED  STA.TEa  REPOBTe, 

rIS  Tolome,  the  lOtb  of  Otto,  published  by  Little, 
Brown  and  Company,  of  Boston,  contains  tbe  fol- 
Icwltv  MM*  ot  gwMnU  Intoest:  National  Bank  r> 


United  StattJi,  p.  1.  — The  provision  in  tbo  National 
Bank  Act,  tbat  all  banks  shall  be  taxed  on  the  amonnt 
ot  tbo  notes  of  any  municipal  corporation  paid  out  by 
them,  is  constitutional.  Goirdjtc'i  v.  Boston,  p.  IS.^ 
A  statute  and  ordinance  make  a  city  liable  for  tha 
value  of  any  building  destroyed  tu  prevent  the  spread' 
iug  of  a  Bre,  if  a  joint  order  for  such  destruction  In 
signed  by  tbe  chief  en);inecr  ot  tbe  8re  department 
and  two  other  engineers,  all  present.  Urtd,  that  the 
oily  was  not  liable  on  an  order  signed  only  by  the  cblet 
engineer,  when  absent,  Jlffssouri  v.  Lcwtn,  p.  22. — 
Tbe  act  giviug  tbe  8t.  Louis  Court  of  Appeals  exoln- 
sive  jurisdiction  ot  appeals  in  certaiu  counties,  to  the 
exclusion  ot  the  Bupreme  Court,  Is  couBlitutlunal. 
'Die  Florida,  p.  37. —  A  Cocfederale  steamer,  captured 
by  a  L''iiited  States  vessel  in  n  neutral  port,  where  she 
bad  resorted  for  provisions  and  repair,  and  nttorwarda 
sunk  and  lost  by  occideut,  is  not  subject  to  libel  by  the 
captain  of  the  captor  as  priio  of  war.  NaUondl  Ganft 
V.  Hall,  p.  43. — B.  authorized  a  bank  to  cash  blsagent'a 
drafts  on  him  for  live  stock  Bold  by  blm  on  commis* 
sloii .  Subsequently  B.  wrote  tbe  bank  tbat  be  would 
pay  drafts  only  on  actual  consignments  i[i  transit  to 
arrive  with  the  drafts,  and  cancelled  tbe  agent's  tonner 
letters  of  credit.  Tbe  cashier  wrolo  In  reply  that  the 
bank  had  never  knowingly  advanced  on  stock  to  come 
in.  and  thereafter  would  oiaot  a  bill  of  lading.  With- 
out requiring  bills  of  lading,  the  bank  In  good  faith 
ooutinued  to  cosh  the  agent's  drafts,  which  B.  paid. 
The  BgcBt  atnconding  with  the  prooeeds  ot  such  drafts, 
B.  sued  tbe  bank  for  tbe  money.  Held,  that  be  could 
not  recover,  the  letters  constituting  no  contract.  Manti- 
facturing  Co.  v.  Trniner,  p.  81.— Letters  or  flgures, 
denoting  quality  oiily,  are  not  a  trade-mark.  Baker  v. 
Stldtii,  p.  W.— A  system  of  book-koop I ng  cannot  be 
copyright.  See  21  Alb.  L.  J.  loa  Megtiire  v.  Coneijie, 
p.  IDS. — A.  agreed  tbat  It  B.  would  procurehis  appoint- 
ment as  special  counsel  fur  the  government  In  certain 
causes  against  them,  and  aid  blm  in  the  defense, 
he  would  pay  blm  one-bolt  tbe  fee  which  he  should 
receive  from  tbe  government.  H^Id,  void  as  against 
public  policy.  PMon  v.  A'oiionof  Daiik,  p.  113. — 
The  systematic  and  international  valuation  by  Stato 
taxing  officers  ot  all  moneyed  capital,  except  shares  of 
National  Banks,  far  below  itstnie  value,  while  such 
shares  aro  assessed  at  their  full  value,  is  a  violation  ot 
tbe  National  Banking  Act.  See  21  Alb.  L.  J.  232. 
CtiminfHSS  V.  National  Dank.  p.  153. —To  the  like  effect. 
See  21  Alb.  L.J.238.  Peoplr't  Bank  \.  National  Bank. 
p.  181. — A  National  bank  may  guarantee  a  note,  and  la 
estopped  to  deny  inch  guaranty  by  its  vice-president. 
where  it  retains  aud  enjoys  the  proceeds.  Terry  v- 
Little,  p.  218.— The  proper  remedy  to  enforce  the  in- 
dividual liability  of  stockbolders  of  a  bank  Is  a  suit  la 
equity  by  or  (or  all  tbo  orodltora.  May  v.  Sloan,  p. 
a31.~"Trade"  Is  not  limited  to  barter,  but  include* 
general  commerce  and  traffic.  Bant:  of  America  v, 
Bankf,  p.  210.— A  married  woman  is  not  estopped  tci 
deny  a  recital,  in  a  deed  ot  trust  ot  her  separate  estate, 
that  It  la  given  to  secure  her  Indebtedness.  Pfwlpi  v. 
tlarria,  p.  370. — A  power  to  sell  and  exchange  lands  In- 
cludes the  power  of  partition.  Bilker  v.  Humplirei/,  p. 
IM. — An  attorney  employed  by  br.th  parties  to  an 
agroameut  for  purchase  of  lands  tor  18,000,  discovered 
a  detect  in  the  title,  concealed  It  tnim  one,  and  secretly 
agreeing  with  tbo  other,  procured  a  quit-clnlni  to  bis 
own  brother  for  $25.  Held,  that  tbe  grantee  must  con- 
vey to  the  Injured  party  on  receiving  his  purchase- 
money.  See  23  Alb,  L.  J.  61.  Shaw  v,  Eailioad  Co., 
p.  G57.— A  bona  fide  purchaser  ot  a  lost  or  stolen  bill  ot 
lading,  regularly  Indorsed,  is  not  protected.  Slone  v. 
Mis»iK»lppl,  p.  814.- A  lottery  company's  charter  li 
subject  to  be  rescinded  by  a  subsequent  oonatitutlonal 
prohibition  ot  the  lottery  business.  See  yj  Alb.  L.  J. 
8,  The  cases  are  all  ot  October  tutm,  IPra.  T\iow.  b-tw 
B  DOiulderable  aamber  ol  t.owi\  bund  com*. 
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83d  North  Carolina  Reports. 

From  advance  sheets  seut  ua  by  Mr.  Keenaii,  the 
reporter,  we  find  that  the  83d  North  Carolina  Reports 
will  contain  the  following  cases  of  general  interest: 
NichoUton  v.  Cox,  p.  44. —  Jurisdiction  of  the  person  of 
a  married  woman  is  acquired  by  her  written  admission 
of  service  of  the  summons.  QoocJi  v.  3fcOee,  p.  59.— 
Where  a  public  corporation,  In  exercise  of  a  delegated 
right  of  eminent  domain,  acquires  real  estate  necessary 
for  its  use,  such  real  estate  can  only  bo  sold  on  execu- 
tion against  the  corporation,  subject  to  the  perform- 
ance of  the  duties  and  obligations  of  the  corporation. 
Davis  V.  DaviSf  p.  71. —  A  tenant  in  possession  cannot 
resist  an  action  for  recovery  of  tho  premises  after  the 
termination  of  the  lease,  by  showing  superior  title  in 
himself  or  another.  Cotten  v.  Willoughby,  p.  75. —  A 
mortgage  of  a  growing  crop  is  valid.  Simmons  v.  Tay- 
lor^  p.  148. —  In  an  action  tor  trespass  on  land,  a  non- 
resident defendant,  sued  with  residents,  may  remove 
the  cause  to  the  Federal  court  so  far  as  he  is  concerned. 
Howard  V,  St4iam»hip  Co,,  p.  158. — Plaintiff  consigned 
freight  by  defendant's  boats  to  W.  at  G.  By  arrange- 
ment between  W.*s  agent  and  defendant,  of  which 
plaintiff  was  ignorant,  defendant  landed  the  freight  on 
the  river  bank  near  W.'s  house,  and  not  at  G.  W.  re- 
fused to  pay  charges  and  take  the  freight,  and  defend- 
ant subsequently  permitted  another,  unauthorized  by 
W.,  to  take  it  on  paying  charges.  The  plaintiff  had  no 
notice  of  the  disposition  of  the  freight.  Held^  that 
plaintiff  could  recover  tho  value.  Turner  v.  Oaither^ 
p.  357. —  An  infant  may  avoid  his  bond  for  money's 
loaned  him  by  his  tather's  administrator,  to  enable 
him  to  acquire  a  professional  education,  and  his  mere 
acknowledgment  of  the  debt,  after  majority,  without 
an  express  promise  to  pay,  will  not  amount  to  ratifica- 
tion. Dank  v.  Perkins,  p.  377. —  Tho  usage  of  a  particu- 
lar bank,  known  and  acted  upon  by  its  customers,  to 
discount  bills  without  presenting  them  for  payment, 
may  be  shown  to  excuse  the  omission  to  present. 
Oreen  v.  Oreensboro  Female  CoUege,  p.  449.—  Payment 
of  interest  on  a  note  by  the  principal  maker,  before 
maturity,  takes  the  note  out  of  the  operation  of  the 
statute  of  limitations  as  to  a  surety  upon  the  note. 
State  V.  Jones,  p.  C05. — A  womam,  aiding  and  abetting 
a  man  In  an  attempt  to  commit  a  rape,  is  guilty  as  a 
principal.  State  v.  Bollarid,  p.  624. —  A  conviction 
may  be  maintained  upon  the  unsupported  testimony 
of  an  accomplice.  AH  tho  decisions  in  this  volume  are 
of  June  Term,  1880. 


judgment  absolute  for  respondents  on  stipulation,  with 
costs  —  Pout  v.  Campbell;  Duncan  y,  Brennan. Or- 
der reversed  and  judgment  on  report  of  referee  af- 
firmed,  with    costs  —  Lockwood    v.    Z7ndertrood. 

Judgment  modified  by  dividing  the  proceeds  of  2G9 
acres  into  three  parts,  one  to  be  given  to  Sylvia  D. 
Newhouse  and  one  to  Jeremiah  Vincent,  and  one  to 
the  children  of  Sumner  Doll,  and  as  so  modified  judg- 
ment afiArmed,  without  costs  to  eitlier  party  in  this 
court — Vincent  v.  Newhouse, 


NEW  YORK  COURT  OF  APPEALS  DECISIONS 

'^piIE  following  decisions  were  handed  down,  Tuesday, 
1     January  18,  1881: 

Judgment  affirmed  with  costs — Hazard  v.  Fiake; 
Stephens  \,  Fox;  Risley  v.  Phoenix  National  Bank  of 
New  York ;  Tlie  Merchants'  National  Bank  of  White- 
hall V.  HaU;  Van  Oiessen  v.  Bridgford  (Anneko 
Jantz  title) ;  Rowland  v.  Tt\e  Mayor,  etc,,  of  New  York; 
Kidd  V.  McCormick;  Garwood  v.  TJie  New  York  Cen-- 
tral  <fc  Hudson  River  Railroad  Co. ;  Ford  v.  Provident 
Savings  Life  Society  of  New  York;  Douglass  v.  Knick- 
erbocker Life  Insurance  Co.;  Henry  v,  Brady;  John- 
son  V.   Orove  and  Bailey;   Minick  v.  City  of   Troy; 

Clark  V.  Woodruff. Judgment  affirmed  —  McCamey 

V.  The  People ;  Hope  v.  The  People ;  People  ex  rel, 
Phelps  V.  Court  of  Oyer  and  Terminer  of  New  York » 
Cowley  V.  Tlie  People;  Eckhart  v.  The  People, Judg- 
ment reversed  and  new  trial  granted,  costs  to  abide 
event  —  Schefferv,  Diftz;  Ouiterman  v.  The  Liverpool, 
New  York  <fc  Philadelphia  Steamship  Co, ;  Sibbard  v. 
The  Bethlehem  Iron  Co, ;  Alexander  v.  Caldwell;  Byrne 
V.  The  New  York  Central  &  Hudson  River  Railroad  Co. 

Order  affirmed  with  costs— Jn  re  Marsh;  Wiggin 

V.  ^Toward;  Schenck  v.  SeweU, Order  affirmed  and 


NOTES, 

m 

THE  current  number  of  the  Journal  du  Droit  Inter" 
national  Priv6  contains  the  following  articles :  In- 
ternational private  law,  or  the  confiiot  of  law  from  the 
historical  point  of  view,  particularly  in  England,  by 
Prof.  F.  Harrison;  the  Legal  condition  of  strangers  in 
Sweden,  by  P.  Dareste ;  tho  Stock  exchange  of  Lon- 
don (legislation,  rules,  and  jurisprudence),  by  £. 
Guillard;  the  Execution  in  France  of  judgments  ren- 
dered by  mixed  tribunals  of  Egypt,  by  P.  Fanchille ; 
Divorce  in  Switzerland,  by  Prof.  E.  Sehr.  — -  We  have 
received  advance  sheets  of  Dr.  Wharton's  introductory 
chapter  of  the  second  edition  of  his  Confiict  of  Laws. 
Also  Judge  Wostbrook's  opinion  as  to  the  right  of  the 
People  to  restrain  tho  Long  Island  and  Atlantic  Ave- 
nue Railroad  Companies  from  the  use  of  steam  on 
Atlantic  avenue,  Brooklyn.  Also  the  Manufacturing 
Corporation  Act  of  1848,  with  all  the  amendments, 
together  with  notes  and  forms,  by  John  F.  Baker,  pub- 
lished by  Diossy  &  Co.  of  New  York  city. 

The  December  number  of  the  American  Law  Regis- 
ter  has  an  article  on  Liability  of  quasi  and  municipal 
corporation  and  their  officers  for  negligence ;  the  case 
of  Roussillon  v.  RoussiUoti  concerning  contracts  in 
restraint  of  trade,  with  a  note  by  Eklmund  n.  Ben- 
nett; tho  case  of  Covington  St.  Ry,  Co,  v.  Covington  A 
Cincinnati  Ry.  Co.,  concerning  the  occupation  of 
streets  and  highways  by  a  horse  railway,  with  a  noto 
by  A.  G.  Simrall;  and  the  case  of  Bradley  y,  Bauder, 
concerning  taxation  of  shares  of  a  foreign  corporation, 

with  a  note  by  A.  J.  Marvin. With  this  year  the 

Canada  Law  Journal  has  commenced  the  publication 
of  anew  series,  fortnightly  instead  of  monthly,  and 
materially  enlarged  in  size  and  number  of  pages,  and 
improved  In  appearance  and  in  quality  and  variety  of 

contents. We  also  remark  the  first  number  of  a 

new-comer,  the  Canadian  Law  Ttme<,  a  neatly  printed 
monthly  of  octavo  size.  The  new  enterprise  starts  off 
well,  with  intelligent  articles  on  tho  Law  of  Allegi- 
ance, and  Does  a  power  of  sale  imply  a  power  to  mort- 
Ytoge?  and  a  copious  digest  of  recent  criminal  cases. 
Tho  Times  is  welcome,  although  Mr.  Vennor  did  not 
predict  it. 

Tho  London  Law  Journal,  under  the  title  of  "Atmos- 
pheric Infiuonce,"  says:  **  Mr.  John  T.  Wheelwright, 
a  rising  young  lawyer  of  Boston,  says  of  Chief  Justice 
Gray,  *hi8  head  rises  above  perpetual  hair.' — Albany 
Law  JoumaV*  Our  contemporary  has  evidently  read 
**  air »'  for  •*  hair."    We  think  tho  baldness  may  fairly 

be    attributed    to    hatmospheric     pressure. Prof. 

Amos*  new  book  on  Remedies  for  Warfare,  is  dedi- 
cated to  his  wife.  We  asked  a  high  and  presumably 
gravo  judge  of  this  State  if  ho  thought  there  was  a 
covert  satire  in  this  dedication.  "Yes,"  he  replied, 
**feme  covert.*'  Let  no  one  after  this  revile  us  lor 
punning. Judge  Ames,  of  the  Massachusetts  Su- 
preme Court  has  resigned,  and  it  is  rumored  that  Judge 
Soule  will  soon  follow.  The  President  has  been  dining 
the  Supreme  Bench.  All  concurred;  at  least,  no  dis- 
sent is  recorded,  which  is  something  remarkable  in 

them. The  Hon.  George  Brent,  Associate  Judge  of 

the  Court  of  Appeals  of  Maryland,  died  on  the  6th 
inst.  at  his  residence  in  Charles  oouuty,  Moiyland. 
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CURRENT  TOPICS. 


OUR  esteemed  and  able  contemporary,  the  Hr- 
ffinia  Law  Journal,  replying  to  our  remarks  on 
the  policy  of  Virginia  and  the  views  of  our  contem- 
porary in  respect  to  the  property  of  married  women, 
the  right  of  the  accused  to  testify  in  his  own  be- 
half, and  the  Codes  of  Civil  Procedure,  explains  that 
its  strictures  in  regard  to  the  first  matter  were  based 
on  the  peculiar  imperfections  of  the  Virginia  acts. 
It  says  they  "were  drawn  by  one  who  was  never 
either  married  or  had  studied  law,'*  and  that  it  is 
almost  impossible  to  find  out  what  they  mean.  The 
two  latter  are  soUd  objections,  certainly,  but  as  to 
the  first  it  is  not  so  clear.  Would  it  for  instance  be 
any  objection  to  a  law  permitting  the  accused  to 
testify  in  his  own  behalf,  that  it  was  drawn  by  one 
who  had  never  been  on  trial  for  crime  ?  Our  con- 
temporary continues :  **But  apart  from  our  own 
statutes,  we  do  not  hesitate  to  express  our  utter  re- 
pugnance to  all  9ueh  acts.  Revelation  teaclies  us 
that  God  made  man  and  wife  one.  Revelation  is 
always  *  abreast  of  the  times ;  *  and  whenever  legis- 
lation attempts  to  step  beyond  the  boundary  lines 
defined  by  it  (as  we  think  the  tendency  of  all  these 
acts  is),  it  must  be  pernicious  in  its  effects  on  so- 
ciety." We  believe  revelation  nowhere  says  the 
husband  shall  absorb  the  wife's  property,  or  be  re- 
sponsible for  her  ante-nuptial  debts.  And  if  they 
are  '*  one,"  why  give  the  male  component  any  supe- 
rior right  of  property  ?  —  why  not  let  the  wife  hold 
the  purse-strings,  if  she  desires,  as  she  generally 
does  in  France,  the  thriftiest  of  nations  ?  Or  why 
not  let  the  **one"  hold  the  property  in  common? 
Or  why  not  let  each  component  hold  its  own  ?  The 
trouble  with  our  friend's  unit  is  that  it  leans  always 
and  decidedly  toward  the  husband,  and  the  wife  is 
left  a  cipher.  Marriage  unity  in  regard  to  property 
means  that  the  husband  shall  have  it  all.  The 
writer  in  the  Journal  also  says  that  he  is  convinced, 
by  presiding  three  years  over  a  criminal  court,  of 
the  impolicy  of  the  statutes  allowing  the  accused 
to  testify.  We  think  his  experience  differs  from 
that  of  the  majority  of  magistrates  of  criminal 
courts.  We  should  like  to  poll  the  bench  on  this 
subject  Our  good  friend  concludes:  **We  are 
gratified  at  the  pleasant  manner  in  wliich  our  con- 
temporary is  always  pleased  to  refer  to  us,  and  we 
assure  it  of  our  very  highest  appreciation  and  con- 
sideration. But  we  do  not  think  it  has  the  right  to 
draw  the  conclusion,  that  *  Virginia  is  not  abreast  of 
the  times  in  matters  of  law  reform,'  from  any  thing 
expressed  in  the  articles  above  referred  to.  We  are 
satisfied,  that  if  our  friend  would  come  here  and 
live,  as  we  have  all  our  lives,  he  would  be  convinced 
that  the  state  of  society  here  is  as  good  as  it  is  any- 
wkere;  and  that  it  would  not  be  improved  by  many 
of  the  (so-called)  4aw  reforms'  which   have  been 
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enacted  elsewhere."  Our  community  used  to  think 
like  our  contemporary  in  these  matters,  but  believe 
they  have  improved  the  old  state  of  affairs.  Doubt- 
less we  should  enjoy  living  in  Virginia,  on  some  ac- 
counts, but  as,  unlike  the  draftsman  of  the  Virginia 
Married  Woman's  Act,  we  have  studied  law,  we 
think  we  should  prefer  the  New  York  legal  practice 
and  procedure,  especially  so  if  we  should  chance  to 
be  accused  of  crime.  Again,  unlike  the  draftsman 
of  the  Virginia  Married  Woman's  Act,  we  are  mar- 
ried, and  we  fear  that  our  partner  would  justly  ob- 
ject to  our  friend's  views  of  marriage  imity  in 
respect  to  property. 

The  Kentucky  Law  Reporter  says:  " It  is  almost 
needless  to  say  that  we  place  a  high  estimate  on  the 
Albany  Law  Journ^vL.  Every  one  does  who  is  ac- 
quainted with  it.  Yet  it  is  sometimes  caught  nap- 
ping. It  failed,  for  instance,  to  perceive  tVe  good- 
natured  sarcasm  couched  in  our  late  note  on  the  jury 
system  of  the  present  day.  It  declares  our  sugges- 
tion impracticable  and  that  is  decidedly  our  own 
opinion  of  it.  It  ihen  sets  forth  its  own  theory 
thus:  *We  simply -need  greater  intelligence  in 
jurors,  and  a  less  arbitrary  demand  for  unanimity.' 
Perhaps  so ;  but  is  not  the  demand  for  '  greater  in- 
telligence '  as  '  impolitic '  as  any  suggestion  can  be  f 
In  fact,  we  believe  in  the  abolition  of  the  jury  sys- 
tem altogether  as  a  remediless  absurdity.  When 
judges  were  arbitrarily  appointed  by  arbitrary  ty- 
rants and  courts  were  organized  purposely  to  con- 
vict all  persons  under  accusation  by  the  crown,  it 
meant  something  to  be  tried  by  one's  peers  and  not 
exclusively  by  the  mere  tools  of  irresponsible  power. 
In  our  country  all  judges  are  peers  of  even  the  hum- 
blest citizen.  And  we  can  secure  the  *  greater  in- 
telligence '  needed,  on  the  bench,  but  not  other- 
wise." We  are  glad  to  learn  that  our  friend  was 
joking  when  he  suggested  the  employment  of  a  per- 
manent, expert,  and  pcregrinatory  jury.  But  as  that 
suggestion  was  not  more  absurd  than  the  idea  of 
abolishing  the  jury,  we  did  not  recognize  the  jest. 
Our  friend  thinks  it  is  more  difficult  to  get  intelli- 
gent laymen  to  determine  facts  than  intelligent 
judges  to  pronounce  the  law.  We  do  not  think  so. 
We  believe  the  juries  are  intelligent  enough  as  they 
are,  on  the  average,  but  we  suggested  that  it  is  pos- 
sible to  get  a  greater  degree  of  intelligence  by  the 
system  of  struck  juries.  Our  friend's  idea  that 
there  is  no  present  need  of  the  jury  system  because 
the  judges  are  elected  by  the  people,  seems  falla- 
cious. But  as  we  are  not  sure  that  our  friend  is 
not  joking  in  totOy  we  will  argue  the  matter  no 
longer,  but  simply  give  him  this  proposition,  which 
we  have  often  repeated,  to  reflect  on :  the  juiy  sys- 
tem is  capable  of  improvement;  particular  suitors 
are  at  liberty  to  waive  a  jury  trial ;  but  the  general 
right  to  a  jury  trial,  if  the  suitor  wants  it,  is  inesti- 
mable and  indispensable. 


Mr.  Bergh  is  really  trying  to  re-establish  the 
whipping-post.  He  has  introduced  a  bill  in  the 
Legislature,   providing  that  any  male  person  '^W^ 
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shall  willfully  beat,  bruise  or  mutilate  his  wife  or  any 
other  female  human  being,  shall  himself  be  beaten 
with  not  less  than  twenty-five  lashes,  **  sturdily  laid 
on,  upon  the  bare  back."  He  carefully  provides 
that  no  female  shall  be  whipped  imder  the  provisions 
of  the  act.  This  is  almost  as  careful  as  the  prison- 
ers' commutation  act,  providing  for  shortening  of 
term  of  sentence  for  good  behavior,  which  also  enacts 
that  it  shall  not  apply  to  any  prisoner  sentenced  for 
life  I  At  the  same  time  he  introduces  a  bill  against 
vivisection.  Mr.  Bergh  is  a  fanatic.  While  doing 
good  in  his  sphere,  he  is  apparently  wont  to  be  busy 
and  mischievous  outside  of  it.  He  would  degrade 
justice  to  the  brutal  level  of  those  who  break  the 
laws,  and  make  a  man-beater  of  the  State.  The 
whipping-post  pe|"haps  is  not  too  good  for  the  law- 
breakers in  question,  but  it  is  too  bad  for  a  govern- 
ment to  use.  It  is  a  species  of  torture,  no  more 
defensible  than  the  rack  and  thumb-screw.  It  is  a 
cruel  and  unusual  punishment,  within  the  meaning 
of  our  Constitution.  We  hope  the  Legislature  will 
dismiss  his  bill  with  the  contempt  it  deserves. 


A  bill  has  been  introduced  in  our  Legislature  to 
amend  the  Constitution,  in  accordance  with  the 
recommendation  of  the  Bar  Committee,  anUj  p.  23, 
by  increasing  the  number  of  judges  and  erecting  a 
new  General  Term  of  the  Supreme  Court,  in  order 
to  give  that  court  the  power  of  discharging  their 
business.  The  recommendation  and  the  bill  seem 
to  us,  from  our  present  reflection,  to  be  quite  proper. 
At  the  same  time,  the  idea  of  utilizing  our  county 
courts,  as  suggested  by  a  correspondent  in  another 
column,  and  as  we  have  repeatedly  suggested,  by 
compelling  or  persuading  business  into  those  courts, 
seems  to  us  worthy  of  consideration,  not  as  a  sub- 
stitute for,  but  as  an  accompaniment  to  the  other. 
Merely  making  the  costs  the  same  in  both  courts 
will  not  effect  the  purpose.  To  compel  business  into 
the  county  courts,  costs  must  be  denied  in  certain 
actions  in  the  Supreme  Court.  We  need  both  to 
strengtlien  our  Supreme  Court  and  to  utilize  our 
county  courts. 

In  the  Assembly,  Mr.  Waring  has  introduced  a 
bill  to  provide  for  detailing  judges  of  the  Brook- 
lyn City  Court  to  hold  Special  Terms  and  Cir- 
cuits of  the  Supreme  Court  in  Kings  county. 

Mr.  Patterson  proposes  to  repeal  the  Code  of  Civil 
Procedure.  It  is  too  late.  The  tree  is  too  big,  and 
it  would  lacerate  the  soil  too  much  to  pull  it  up. 
He  also  proposes  to  amend  section  190,  subdiv.  3,  by 
allowing  an  appeal  to  the  Court  of  Appeals  from  an 
order  sustaining  or  overruling  a  demurrer. 


In  the  Senate,  Mr.  Roberts  proposes  to  amend  sec- 
tion 791,  subdiv.  5,  of  the  Code  of  Civil  Procedure, 
by  adding  to  the  class  of  preferred  causes  those  in 
which  an  infant  is  sole  plaintiff  or  sole  defendant. 
We  cannot  conceive  any  reason  for  such  an  exten- 
tion.  He  also  proposes  to  amend  section  830,  by 
adding  to  the  class  of  excluded  witnesses  the  hus- 


band or  wife  of  an  excluded  witness.  This  is  a  step 
backward,  and  in  the  wrong  direction.  He  also 
proposes  to  add  to  section  2544  a  provision  that  sec- 
tions 834  and  835  shall  not  apply  to  actions  or  pro- 
ceedings concerning  wills,  and  that  attorneys  and 
physicians  shall  not  be  excused  from  testifying,  in 
such  cases,  to  information  acquired  while  acting 
professionally  for  the  decedent.  He  also  proposes  a 
large  number  of  minor  amendments. 


From  the  report  of  Attorney-General  McCormick, 
of  Texas,  we  learn  that  from  Nov.  30,  1879,  to  Dec. 
1,  1880,  there  were  3,525  indictments  for  felony  in 
the  District  Courts  of  that  State,  of  which  906  re- 
sulted in  conviction.  These  indictments  and  con- 
victions were  as  follows : 

Indict-        Con- 
ments.    victloDS. 

EmbezzIemoDt «...  78  8 

Murder 259  88 

Rape 44  9 

Perjury 74  5 

Forgery 181  88 

Burglary 204  94 

Arson 23  5 

Robbery 99  18 

Theft 1,768  483 

Other  felonies ;...  866  160 

Total 8,585  908 


During  the  same  period  in  the  same  courts  there 
were  4,945  indictments  and  399  convictions  for  less 
offenses.  Most  of  the  latter  are  tried  in  the  county 
courts.  The  Attorney-General  presents  the  follow- 
ing comparative  tables  of  indictments  and  convic- 
tions for  the  last  four  years : 


INDICnMBNTS. 

1877.  1878. 

Murder 898  649 

Theft 2,260  2,871 

Arson... .'       26  24 

Perjury 82  90 

Rape  58  63 

Robbery 61  49 

Forgery 85  268 

Burglary 176  164 

Total 8,130  8.548 

CONVICTIONS. 

1877.  1878 

Murder 71  122 

Theft 471  668 

Arson 6  7 

Perjury 8  1 

Rape 11  9 

Robbery 13  24 

Forgery 9  17 

Burglary 68  61 

Total 641  799 


1879. 

844 

2,081 

19 

79 

84 

47 

166 

188 


1880. 

269 

1,758 

23 

74 

44 

90 

131 

204 


2,943       2,608 


1879. 

116 

661 

6 

10 

16 

0 

19 

82 

907 


1880. 

88 

488 

6 

6 

0 

18 

36 

94 

738 


Considering  the  recent  enormous  increase  of  popu- 
lation in  Texas,  we  think  the  Attorney-General  Is 
justified  in  asserting  that  crime  is  decreasing  in  that 
State,  and  we  think  that  the  officers  of  criminal  jus- 
tice in  that  State  are  entitled  to  warm  praise  for 
their  efficient  administration. 
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NOTES  OF  OASES. 


IT  should  be  remarked,  of  the  case  of  Pennsylva- 
nia BaUroad  Company  v.  Prieej  ante,  p.  69, 
that  it  is  strictly  a  case  of  definition  rather  than  of 
principle,  that  it  simply  decides  that  a  government 
mail  agent  is  not  a  railway  *' passenger/*  within  the 
meaning  of  a  statute,  and  not  that  a  railway  com- 
pany, in  the  absence  of  statutory  provision  to  the 
contrary,  is  not  bound  safely  to  carry  such  a  mail 
agent.  The  decision  below,  22  Alb.  L.  J.  891,  was 
grounded  on  the  consideration  of  this  principle 
rather  than  on  the  strict  definition.  A  railway  com- 
pany is  bound  safely  to  carry  a  government  mail 
agent,  who  pays  no  fare ;  Hammond  v.  North-east  R, 
Co.,  C  8.  C.  130;  8.  C,  24  Am.  Rep.  467;  an  ex- 
press messenger,  Blair  v.  Erie  By,  Co.,  66  N.  Y. 
313;  8.  C,  23  Am.  Rep.  55;  Nolton  v.  West.  By. 
Co.y  15  N.  Y.  444;  Teamans  v.  Contra  Costa  Steam 
Nov.  Co.,  44  Cal.'71;  ColweU  v.  By.  Co.,  16  Q.  B. 
984;  one  who  for  a  gross  compensation  aod  his 
agreement  to  water  the  passengers  is  allowed  to 
sell  popcorn  on  the  trains,  Com.  v.  Vt.  d  Mass.  B. 
Co.,  108  Mass.  7;  8.  C,  11  Am.  Rep.  301;  but  not 
one  whom  an  express  messenger  invites.  Union  Pac. 
By.  Co.  V.  Nichols,  8  Kans.  505;  S.  C,  12  Am.  Rep. 
475;  nor  one  who  rides  in  a  **  caboose,"  or  on  a 
freight  train,  against  the  rules  and  without  paying 
fare,  Eaton  v.  Delaware,  etc.,  B.  Co.,  57  N.  Y.  382; 
8.  C,  15  Am.  Rep.  513;  Creed  v.  Penn.  B.  Co.,  86 
Penn.  8t  139;  8.  C,  27  Am.  Rep.  693;  Houston  & 
Tex.  Cent.  By.  Co.  v.  Moiyre,  49  Tex.  31 ;  S.  C,  30 
Am .  Rep.  98 ;  nor  one  who  is  ordered  off,  but  not 
ejected,  for  not  paying  fare,  Higley  v.  Gilmer^  3 
Mont.  90.  The  doctrine  of  drovers'  passes,  so 
much  mooted,  involves  the  question  of.  contract. 


In  connection  with  Mr.  Weigh tman's  article  in 
another  coliunn  on  the  Law  of  Domicile  as  Affecting 
Marriage  and  Divorce,  we  give  the  following  synop- 
sis, from  the  Solicitors*  Journal,  of  the  case  of  Har- 
vey V.  Famie,  to  which  he  refers:  **In  Harvey  v. 
Famie  a  marriage  was,  in  1861,  solemnized  in  Eng- 
land between  a  domiciled  8cotchman  and  an  Eng- 
glishwoman  who  at  that  time  was  domiciled  in 
England.  Immediately  after  the  marriage,  the  wife 
went  with  the  husband  to  8cotland,  where  they 
Hred  together  until  the  year  1863,  when  the  wife 
obtained  in  a  8cotch  court  a  decree  for  a  divorce  a 
Hnculo  matrimonii,  on  the  ground  of  the  husband's 
simple  adultery  —  a  ground  upon  which  a  divorce 
could  not  have  been  obtained  in  England.  In  the 
year  1865,  the  husband  was  married  in  England  a 
second  time  to  another  English  lady.  The  petition 
was  presented  by  the  second  wife,  claiming  a  decla- 
ration of  nullity  of  marriage,  on  the  ground  that 
the  Scotch  divorce  was  inoperative  in  England,  and 
that  consequently  the  husband  had  a  wife  living 
at  the  time  when  the  second  marriage  was  solemn- 
ized. It  was  contended  on  behalf  of  the  petitioner 
that  because  the  marriage  was  celebrated  in  Eng- 
land it  was  indissoluble  in  Scotland,  or  indissoluble 
except  for  some  cause  for  which  it  could  be  dissolved 


in  England,  reliance  being  placed  on  Lolley^s  case 
(Russ.  &  Ryan,  237),  in  which  it  was  said  *that  no 
sentence  or  act  of  any  foreign  State  could  dissolve 
an  English  marriage  a  vinculo  matrimonii  for  grounds 
on  which  it  was  not  liable  to  be  dissolved  a  vinculo 
matrimonii  in  England.'  In  that  case,  however,  the 
marriage  wliich  w^as  in  question  had  been  contracted 
between  two  persons  domiciled  in  England,  and  had 
been  solemnized  in  England,  and  a  divorce  on  the 
ground  of  the  husband's  adultery  was  decreed  by  a 
Scotch  court  on  the  application  of  the  wife  duiing 
a  temporary  residence  in  Scotland,  where  the  parties 
were  not  domiciled.  Sir  James  Hannen  held  (L.  R., 
5  P.  D.  153)  that  Lolley^s  case  was  distinguishable 
from,  and  did  not  govern,  the  present  case,  and  that 
the  decree  of  divorce  by  the  Scotch  court  was  valid 
in  England  as  well  as  in  Scotland,  and  consequently 
that  the  second  marriage  was  valid.  The  decision 
was  affirmed  by  the  Court  of  Appeal  (James,  Cot- 
ton, and  Lush,  L.  JJ.).  James,  L.  J.,  said  that  the 
judgment  in  Lolley'^s  case  must  be  construed  with 
reference  to  the  particular  facts  which  were  then 
before  the  court  for  its  determination  —  viz.,  a  case 
in  which  the  parties  were  domiciled  in  England  at 
tlie  time  when  the  status  of  husband  and  wife  was 
originally  constituted,  and  continued  domiciled 
there  at  the  time  when  it  was  sought  to  dissolve  the 
status.''''  **0n  principle,  James,  L.  J.,  said  that  he 
could  not  doubt  that  Sir  James  Hannen's  decision 
was  right.  If  a  foreigner  domiciled  in  his  own 
country  came  to  this  country  for  the  purpose  of 
taking  an  English  wife,  the  moment  the  vinculum  of 
marriage  existed  the  wife  acquired  the  domicile  of 
the  husband,  and  all  the  rights  and  consequences 
arising  out  of  the  status  would  have  to  be  deter- 
mined by  the  law  of  that  domicile  which  became  the 
domicile  of  both  husband  and  wife  —  assuming,  of 
course,  that  the  domicile  was  a  real  hona  fide  domi- 
cile, and  not  a  fictitious  one,  resorted  to  for  the  sole 
purpose  of  altering  the  status.  When  the  domicile 
was  the  natural  hona  fide  domicile  of  husband  and 
wife,  the  forum  of  the  domicile  must  determine 
whether  the  status  was  originally  properly  consti- 
tuted, and  whether  any  ground  had  since  arisen  for 
dissolving  it.  Cotton,  L.  J.,  said  that  a  great  deal 
of  the  difficulty  had  arisen  from  the  use  of  the  word 
*  marriage  '  in  two  senses,  as  meaning  the  solemnity, 
and  also  the  status.  The  validity  of  the  solemnity 
must  depend  on  the  law  of  the  place  where  the 
marriage  was  celebrated.  The  country  of  domicile 
always  (i.  e.,  in  the  case  of  Christian  countries)  re- 
cognized the  parties  as  married  if  they  had  fol-- 
lowed  the  forms  prescribed  by  the  law  of  the  coun- 
try in  which  the  marriage  was  solemnized.  But  the 
status  must  be  determined  by  the  law  of  the  actual 
domicile,  and  the  domicile  of  a  wife  was  always  that 
of  her  husband.  Divorce  was  not  an  incident  of 
the  marriage  contract,  in  the  sense  that  the  lex  loci 
contractus  governed  it;  it  was  an  incident  of  the 
status,  and  was  to  be  determined  by  the  law  of  the 
domicile.  In  the  present  case  there  was  throughout 
a  real  domicile  in  Scotland,  and  the  Scotch  court  had 
jurisdiction  to  determine  the  status  of  the  parties, 
not  only  in  Scotland,  but  ia  «vw^  o\.\i«t  cwsjiXx^. 
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The  decialon  of  the  Court  of  Appeal  io  Mboyet  v. 
Nibftyet,  L.  R.,  4  P.  D.  1,  did  not  conflict  with  this 
view,  for  it  turned  entirely  on  the  conBtructioQ  of 
the  English  Divorce  Act.  Lush,  L.  J.,  said  that  in 
Lolley'i  case  the  marriage  in  question  was  called  an 
'English  marriage.'  But  that  term  might  refer, 
either  to  the  place  where  ttie  marriage  wa?  solemn- 
ized, or  to  a  marriage  between  persons  who  were 
domiciled  ia  England.  In  that  case  the  marriage 
was  an  English  one  in  both  senses;  in  the  present 
case  it  was  English  onlj  in  the  sense  of  having  been 
solemnized  in  England,  The  decision  under  the 
circumstances  of  the  present  case,  that  tlie  divorce 
by  the  Scotch  court  was  valid  in  England,  seemed 
to  be  a  lopcal  sequence  of  the  decision  of  the 
House  of  Lords  in  Warrender  v.  Warrender,  2  C.  & 
F.  488.  There  a  domiciled  Scotchman  was  married 
in  Englauil  to  an  English  lady,  and  his  Scotch  dom- 
icile continued,  and  it  was  held  by  the  House  of 
Lords  that  a  Scotch  court  could  dissolve  the  mar- 
riage in  Scotland.  To  hold  that  the  dissolution  ex- 
tended to  Scotland  only,  and  that  the  divorced  hus- 
band could,  if  he  married  again,  be  indicted  in. 
England  for  bigamy,  would  be  a  shocking  thing. 
No  doubt  that  consequence  followed  in  Loliey'»  case. 
But  that  decision  ought  not  to  bo  extended.  There 
were  anomalies  enough  already  in  the  law  of  mar- 
riage, and  the  court  ought  not  to  create  another. 
The  observations  of  Lord  Brougham  in  MeCarthy  v. 
Dt  Caix,  3  R.  &  M.  617,  had  been  shown  to  be  abi- 
ler  diela,  and  the  decision  of  Lord  Chancellor  Black- 
burne,  in  J/oyto  v.  M:Alli3ttr,  3  Ir.  Ch.  Rep.  804, 
commended  itself  to  one's  sense  of  what  was  right 
and  just." 

In  Godrau  v.  Blood,  to  appear  in  52  Vt,  251,  it  was 
held  that  in  an  action  for  tlic  bite  of  a  dog  it  need 
not  be  proved  that  tlie  dog  had  previously  bitten 
mankind,  but  it  is  sufficient  to  prove  that  the  dng 
was  of  a  ferocious  nature,  had  bitten  dogs  and 
horses,  and  that  its  keeper  had  been  told  by  his 
oeighbora  that  it  was  unsafe  to  allow  it  to  run  at 
large,  and  bad  kept  it  confined  a  part  of  the  time, 
and  muzzled  a  part  of  the  time  when  he  had  allowed 
it  to  run  at  large.  Also,  held,  in  regard  to  the 
measure  of  damages,  that  solicitude  and  fear  of 
hydrophobia  was  proper  matter  for  consideration, 
although  there  was  no  proof  that  the  dog  was  rabid. 
The  court  said:  "The  duty  which  the  law  casta 
upon  the  keeper  of  a  malicious  and  dangerous  do- 
mestic animal,  is  hut  tlie  enforcoinent  of  a  common 
moral  duty,  binding  upon  all  men,  that  a  man 
should  so  keep  and  use  his  own  property  as  not  to 
wrong  and  injure  others.  The  formula  used  in 
text-books  and  in  forms  given  for  pleadings  in  such 
cases,  '  accustomed  to  bite,'  does  not  mean  that  the 
keeper  of  a  ferocious  dog  is  exempt  from  all  duty 
of  restraint  until  the  dog  has  effectually  mangled  or 
killed  at  least  one  person.  But  as  be  is  held  to  be 
a  man  of  common  vigilance  and  care,  if  he  had 
good  reason  to  believe,  from  his  knowledge  of  the 
ferocious  nature  and  propensity  of  the  dog,  that 
tiicre  was  ground  to  apprehend  that  he  would,  un- 
der some  circumstances,  bite  a  person,  then  the  duty 


of  restraint  attached;  and  to  omit  it  was  negligence- 
Shearm.  &  Redf.  on  Neg.  231,234;  Baddeyv.  Lton- 
ard,  4  Den.  SOO.  In  a  populous  place  like  Burlington, 
where  the  streets  are  full  of  all  kinds  of  people — 
children  sent  on  errands,  going  and  returning  from 
school  or  church,  or  playing  by  the  wayside  —  it  ia 
not  a  light  thing  that  they  are  in  danger  of  being 
torn  to  pieces,  as  was  this  plaintiff.  Dogs  have 
their  rights;  but  if  the  jury  found  this  dog  to  be, 
as  described  by  one  witness,  *  the  most  wickedest 
kind  of  a  dog,'  as  we  think  is  most  probable,  from 
the  perusal  of  the  evidence,  then  lib  right  was  ac- 
curately defined  by  Chief  Justice  Lee,  in  Smith  v. 
Pdah,  aStr.  1246:  'Suchadog  should  have  been 
haogcd  on  the  first  notice ;  the  safety  of  the  king's 
subjects  ought  not  afterward  to  be  endangered.'" 
See,  to  same  effect,  MuUer  v.  McKason,  73  K.  Y. 
195;  S.  C,  29  Am.  Rep.  123.  Speaking  of  dogs, 
Judge  Becklcy  says,  ia  Cranaton  v.  Mayor,  61  Ga. 
578,  they  "  have  not  had  their  exact  legal  relations 
adjusted  in  this  State,  and  they  and  their  owners 
are  destined,  perhaps,  to  a  career  of  trouble  for 
some  years  to  come." 


CONTRACTS    FOB    LOCATION    OF   RAIL- 
WAYS AND  STATIONS. 

IN  a  new  country  like  ours,  in  which  railways  are 
every  day  being  constructed,  it  is  a  very  com- 
mon thing  for  an  individual  to  offer  a  company,  pro- 
jecting a  new  railway,  a  grant  of  land  or  a  donation 
of  money  to  induce  a  particular  location  of  the 
route  or  of  a  station,  and  for  the  railway  to  accept 
the  benefit  subject  to  the  condition.  The  public 
policy  of  such  contracts  has  been  considerably  dis- 
cussed in  the  courts.  These  contracts  sometimes 
contain  a  condition  prohibiting  the  company  from 
erecting  any  other  station  within  certain  limits. 
The  decisions  are  therefore  to  be  ranked  under  two 
heads,  first,  those  containing  such  restriction,  and 
second,  those  not  containing  it. 

In  regard  to  the  first  we  are-not  aware  that  there 
is  any  conflict  of  opinion.  In  Marsh  v.  Fairhvry  S 
North-western Ry.  Gt,.,  64  III.  414;  S.  C,  16  Am.  Rep. 
564,  A,  D.  1872,  it  was  held  that  specific  performance 
of  a  contract  to  locate  a  railway  depot  on  plaint- 
iff's land  and  at  no  other  point  in  the  town,  would 
not  bo  enforced.  The  court  said:  "The  location 
of  railroad  depots  has  much  to  do  with  the  accom- 
modation of  the  wants  of  the  public.  And  when 
once  established',  a  change  of  affairs  may  require  a 
change  of  location,  in  order  to  suit  public  con- 
venience. We  cannot  admit  that  an  individual  ia 
entitled  to  call  for  the  interference  of  a  coart  of 
equity  to  compel  a  railroad  company  to  locate  im- 
chaageably  its  depot  at  a  particular  spot  to  subserve 
the  private  advantage  of  such  individual.  Railroad 
companies,  in  order  to  fulfill  one  of  the  ends  of  their 
creation  —  the  promotion  of  the  public  welfare  — 
should  be  left  free  to  establish  and  re-establish  their 
depots  wheresoever  the  accommodation  of  the  want* 
of  the  public  may  require."    The  plaintifi  "must 
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be  left,  for  whatever  remedy  he  may  have,  to  his  suit 
at  law  for  damages.'* 

In  St,  Louis,  JoLcksonmUe  db  Chicago  Railroad  Co. 
V.  Mathers,  71  III.  592;  8.  C,  22  Am.  Rep.  122,  A. 
D.  1874,  the  same  doctrine  was  applied  in  a  suit  to 
compel  the  reconveyance  of  land  granted  on  condi- 
tion that  no  stations  should  be  built  within  three 
miles  of  a  certain  place. 

In  St.  Joseph  <j&  Denver  City  Railroad  Co.  v.  Ryan, 
11  Kans.  602;  S.  C,  15  Am.  Rep.  357,  A.  D.  1873, 
the  agreement  was  to  construct  and  maintain  a  sta- 
tion on  the  granted  lands,  and  not  have  any  other 
within  three  miles.  It  was  held  that  an  action  for 
breach  of  this  contract  would  not  lie.  The  court 
say,  among  other  things :  **  The  public  have  a  right 
to  say  that  railroad  companies  shall  not  be  per- 
mitted, though  private  corporations,  to  make  any 
contracts  which  would  prevent  them  from  accom- 
modating the  public  in  the  matter  of  transportation 
and  travel.  ♦  *  ♦  Railroad  corporations  are,  as 
we  bave  seen,  public  agencies  and  perform  a  public 
duty.  They  are  agencies  created  by  the  public  with 
certain  privileges  and  subject  to  certain  obligations. 
A  contract  that  they  will  not  discharge,  or  by  which 
they  cannot  discharge  those  obligations,  is  a  breach 
of  that  public  duty  and  cannot  be  enforced.  *  ♦ 
The  number  and  location  of  the  depots,  so  as  to 
constitute  reasonable  depot  facilities,  vary  with  the 
changes  and  amount  of  population  and  business.  A 
contract  to  leave  a  certain  distance  along  the  line  of 
the  road  destitute  of  depots  is«in  contravention  of 
this  duty."  State  v.  Hartford  db  N.  H.  R.  Co.,  29 
Conn.  538,  cited  in  this  case,  is  not  in  point,  for 
that  was  a  case  where  the  road  had  been  constructed 
to  the  terminus  directed  by  the  charter,  namely,  the 
navigable  waters  of  New  Haven  harbor,  and  subse- 
qnently  by  agreement  with  another  road  its  terminus 
had  been  removed  from  those  waters  and  located  a 
mile  and  a  half  distant  at  the  station  of  the  other 
road  in  New  Haven.  Mandamus  issued  to  compel 
the  ranning  of  trains  to  the  original  terminus. 

The  doctrine  of  the  Ryan  case  was  held,  in  such 
an  action,  in  Williamson  v.  Chicago,  Rock  Island  d 
Pac\fic  Ry.  Co.,  Iowa  Supreme  Court,  March,  1880, 
22  Alb.  L.  J.  29. 

Second  :  But  some  courts  have  gone  much  beyond 
the  doctrine  of  these  cases,  and  have  held  that  an 
agreement  between  ad  individual  and  a  railroad 
company  for  the  location  of  a  depot  at  a  particular 
place,  in  consideration  of  money  or  property,  and 
without  any  restrictive  provision,  is  against  public 
policy,  and  void.  Pacific  R.  Co.  v.  Seeley,  45  Mo. 
212;  BestoTY.  Wathen,  60  HI.  138;  Fuller  y.  Dame, 
18  Pick.  472. 

The  leading  case  seems  to  be  FuUer  v.  Dame,  18 
Pick.  472.  This  was  an  action  on  a  note,  given  in 
consideration  of  an  agreement  to  locate  a  station  on 
certain  lands  of  the  payee.  The  station  was  built 
accordingly,  but  the  court  held  the  note  not  enforce- 
able because  the  agreement  was  against  public  pol- 
icy. The  court,  by  Shaw,  C.  J.,  said:  **  The  work 
is  a  public  work,  and  the  public  accommodation  is 
the  ultimate  object.  In  doing  this  a  confidence  was 
lepoeed  in  them,  acting  as  agents  for  the  public  — 


a  confidence  which  it  seems  could  bo  safely  so  re- 
posed, when  it  is  considered  that  the  interests  of 
the  corporation  as  a  company  of  passenger  and 
freight  carriers  for  profit  was  identical  with  the  in- 
terests of  those  who  were  to  be  carried  —  that  is 
with  the  public  interest.  This  confidence,  however, 
could  only  be  safely  so  reposed  under  the  belief  that 
all  the  directors  and  members  of  the  company  should 
exercise  their  best  and  their  unbiased  judgment 
upon  the  question  of  such  fitness  without  being  in- 
fiuenced  by  distinct  and  extraneous  interests,  hav- 
ing no  connection  with  the  accommodation  of  the 
public  or  the  interests  of  the  company.  Any  at- 
tempt, therefore,  to  create  and  bring  into  efiScient 
operation  such  undue  infiuence  lias  all  the  injurious 
effects  of  a  fraud  upon  the  public,  by  causing  a 
question  which  ought  to  be  decided  with  a  sole  and 
single  regard  to  the  public  interests  to  be  affected 
and  controlled  by  considerations  having  no  regard 
to  such  interests.  *  *  *  It  is  obvious  that  if 
one  large  land-holder  may  make  a  valid  conditional 
promise  to  pay  a  large  sum  of  money  to  a  stock- 
holder, or  influential  citizen,  on  condition  that  a 
work  of  great  public  improvement  may  be  so  fixed 
as  to  enhance  the  value  of  his  estate,  all  other  great 
land-holders  may  make  like  promises,  on  similar 
conditions,  and  great  public  works,  which  should 
be  conducted  with  a  view  to  the  public  interest, 
and  to  the  just  rights  of  those  who  make  advances 
for  the  public  benefit,  would  be  in  danger  of  being 
overlooked  and  sacrificed  in  a  mercenary  conflict  of 
separate  local  and  private  interests." 

In  Bestor  v.  Wathen,  60  III  138,  the  agreement 
was  to  build  a  station  on  some  vacant  lots,  where 
there  was  no  town,  with  a  view  to  building  up  a 
town  there.  The  court  said :  **  Rendered  into  plain 
English,  the  contract  in  this  case  was  a  bribe  on  the 
part  of  Wathen  and  Gibson  to  the  president  and 
other  officers  of  the  railway  company,  and  to  the 
contractors  who  were  building  the  road,  of  an  undi- 
vided half  of  one  hundred  and  sixty  acres  of  land, 
in  consideration  of  which  the  road  was  to  be  con- 
structed on  a  certain  line  and  a  depot  built  at  a  cer- 
tain point.  Now,  if  this  was  the  best  line  for  cross- 
ing the  Illinois  Central,  considered  with  reference 
to  the  interests  of  the  stockholders  and  of  the  pub- 
lic, then  it  was  the  duty  of  the  officers  of  the  com- 
pany to  establish  it  there ;  and  if  they  intended  so 
to  do  because  it  was  the  proper  line,  but  professed 
to  be  hesitating  between  this  and  another  line  in 
order  to  secure  for  themselves  the  contract  under 
consideration,  as  is  somewhat  indicated  by  the  evi- 
dence, then  they  were  practicing  a  species  of  fraud 
upon  the  defendants  and  using  a  false  pretext  in 
order  to  acquire  defendants*  property  without  con- 
sideration. If,  on  the  other  hand,  this  line  was  not 
the  best,  but  was  adopted  because  of  this  contract, 
the  case  is  still  stronger  against  complainants.  If 
such  was  the  fact,  they  are  asking  the  court  to  en- 
force the  payment  of  a  bribe,  the  promise  of  which 
induced  them  to  sacrifice  their  official  duty  to  their 
private  gain.  If,  as  a  third  contingency,  the  choice 
lay  between  this  line  and  another  equally  good,  \svxfc 
not  better,  and  they  were  iiAvieiiced.  'b's  V>a^a  ^wi- 
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tract  to  adopt  this  line,  then,  although  neither  the 
company  nor  the  public  has  been  injured,  yet  the 
defendants  have  made  their  official  power  an  instru- 
ment of  private  emolument  in  a  manner  which  no 
court  of  equity  can  sanction.  In  this  particular 
case  no  wrong  may  have  been  done,  and  yet  public 
policy  plainly  forbids  the  sanction  of  such  contracts 
because  of  the  great  temptation  they  would  offer  to 
official  faithlessness  and  corruption."  '*  The  defend- 
ants in  the  court  below  filed  a  cross-bill,  asking  the 
court  to  cancel  this  contract  as  a  cloud  upon  their 
title,  and  this  was  done.  In  the  view  we  have  taken  of 
the  case,  the  contract  should  be  regarded  as  so  far 
against  public  policy  that  neither  party  is  entitled 
to  the  aid  of  the  court.  The  defendants  have  en- 
tered into  a  contract,  the  effect,  or  at  least  the  ten- 
dency of  which,  was  to  induce  the  complainants  to 
commit  a  breach  of  duty."  And  it  was  held  that 
it  made  no  difference  that  a  town  was  subsequently 
built  up  there. 

In  Pacific  R.  Co,  v.  Sedey^  45  Mo.  212,  Seeley 
agreed  with  the  Pacific  Railroad  Company  to  deed  it 
a  certain  lot  of  ground  for  purposes  of  speculation 
in  consideration  that  the  company  would  locate  a 
freight  and  passenger  depot  on  his  land.  The 
Massachusetts  case  was  approved,  and  the  court  held 
that  although  in  one  sense  the  company  was  a  pri- 
vate corporation,  yet  its  chartered  privileges  were 
granted,  in  part,  to  subserve  the  public  interests; 
that  such  an  agreement  might  be  superinduced  by 
a  prospect  of  mere  gain,  and  thus  the  general  wel- 
fare and  good  of  the  public  might  be  sacrificed  to 
subserve  mere  private  interests;  that  for  this  reason 
such  an  agreement  was  against  public  policy  and 
void. 

Up  to  this  point  we  conceive  that  there  can  be  no 
difference  of  opinion.  The  first  class  of  cases  are 
clearly  impolitic,  and  the  second  hardly  less  so. 
Indeed,  the  Massachusetts  case  is  cited  and  approved 
in  the  Kansas  case  in  the  first  class. 

But  there  is  a  third  class  of  cases,  of  which  we 
have  not  spoken,  namely,  where  a  grant  or  donation 
is  made  to  induce  the  location  of  the  route  or  sta- 
tion at  a  particular  city,  town,  or  village,  with  no 
•  restriction,  of  course,  against  running  to  other  like 
places.  This  is  said  by  some  to  be  distinguishable 
from  the  subservience  of  mere  private  and  individual 
interests.  Accordingly  contracts  involving  such 
circumstances  have  sometimes  been  upheld. 

Thus,  m  a  B.  R,  Co,  v.  Bacib,  9  Watts,  458,  it 
was  held  that  **an  agreement  to  pay  an  incor- 
porated railway  company  a  certain  sum  to  induce 
the  location  of  their  route  at  a  particular  place  is 
valid  and  binding,  and  may  be  enforced  by  action." 
The  court  there  said:  **To  be  allowed  to  do  the 
best  for  the  company's  welfare  by  the  use  of  every 
means  not  expressly  interdicted  is  one  of  the  con- 
ditions on  which  the  stockholders  subscribed  their 
money,  and  it  is  one  by  which  the  public  will  not 
be  found  to  suffer,  for  managers  will  doubtless  have 
sufficient  sagacity  to  see  that  the  location  which  best 
serves  the  public  is  that  which  will  give  the  com- 
pany the  greatest  run  of  customers.  It  is  most  pol- 
jtic  therefore  to  let  such  a  company  manage  its 


affairs  according  to  the  dictates  of  its  interest." 
The  action  was  on  a  subscription  paper  signed  by 
many  inhabitants  of  Harrisburg  to  induce  the  com- 
pany to  cross  the  river  at  a  certain  part  of  the  town. 

In  New  Albany^  etc.,  R.  Co.  v.  McCormick,  10  Ind. 
499,  the  action  was  on  a  subscription  of  stock  con- 
ditioned that  the  railway  should  be  located  through 
Lafayette,  and  cross  the  Wabash  river  north  of 
Brown  street  in  that  town.     This  was  held  valid. 

In  Jewett  v.  Lawrenceburghy  etc.,  R,  Co.^  10  Ind. 
539,  there  was  a  subscription  of  stock  conditioned 
that  the  road  should  be  located  within  twenty  rods  of 
St.  Omer.  The  subscription  having  been  paid,  and 
the  condition  not  complied  with,  it  was  held  that 
the  money  might  be  recovered. 

In  First  National  Bank  of  Cedar  Rapids  v.  HendriCy 
49  Iowa,  402;  8.  C,  31  Am.  Rep.  153,  it  was  held 
that  notes  given  in  consideration  that  a  projected 
railroad  should  be  built  to  Council  Bluffs,  rather 
than  another  place,  were  enforceable.  The  court 
said :  ^*  This  court  has  sustained  statutes  authorizing 
taxes  in  aid  of  railroad  corporations  to  be  voted  by 
the  people,  on  condition  that  their  roads  were  built 
through  the  town  or  township  where  the  vote  'was 
had.  Notes  and  contracts  conditioned  for  the  pay- 
ment of  money  upon  the  completion  of  railroads  to 
points  indicated  have  been  held  to  be  supported  by 
sufficient  consideration."  Citing  two  Iowa  cases. 
This  case  was  distinguished  in  the  WiUiamsan  case, 
supra.  The  court  admit  that  Holladay  v.  Davis,  5 
Or.  40,  is  opposed  to  their  view,  but  they  are  mis- 
taken in  the  concession,  for  the  court  in  that  case 
expressly  declined  to  give  any  opinion  on  the  ques- 
tion, and  based  their  decision  on  another  point, 
namely,  that  the  consideration  moved  to  an  agent 
and  not  to  the  principal. 

We  are  inclined  to  think  that  the  third  class  of 
contracts  are  not  against  public  policy.  They  in- 
volve no  sacrifice  of  public  to  private  interests  as  do 
the  first  two  classes.  They  simply  involve  a  choice 
between  two  or  more  rival  or  conflicting  public  in- 
terests, and  in  making  such  a  choice  we  can  see  no 
immorality  in  the  acceptance  of  a  benefit  as  the  con- 
sideration of  the  decision. 


THE  LAW  OF  DOMICILE  AS  AFFECTING 
MARRIAGE  AND  DIVORCE. 

AN  important  decision  has  just  been  rendered  by  the 
English  Court  of  Appeal  ip  the  Fariue  case.  The 
decision  aiianimously  confirms  the  dccisiou  of  the 
court  below,  viz.,  that  the  domicile  of  the  husband  and 
not  the  locus  contractus^  must  determine  the  nation- 
ality of  the  marriage.  The  contract  may  be  effected 
in  a  foreign  country,  but  the  incidents  that  attach  are 
those  of  the  country  of  the  domicile.  The  nationality 
of  the  individuals  does  not  affect  the  question,  bat 
their  domicile,  which  may  be  in  any  country  other 
than  that  of  their  nativity,  determines  the  law  bj 
which  the  incidents,  such  as  divorce,  the  most  import- 
ant of  all,  are  to  be  governed.  Premising  that  the 
wife  acquires  the  husband's  domicile  the  moment  the 
status  of  marriage  is  effected,  a  curious  case,  involving 
the  principle  thus  enunciated,  has  not  long  since  oo- 
curred  in  the  diplomatic  circles  of  Washington  society. 
In  the  case  referred  to  the  lady,  an  Amerioan  we  pre* 
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Bame,  though  her  nationalitj  does  not  affect  the  ques- 
tion, married  an  Eugiishman  of  the  name  of  Haggard, 
an  cUtadU  of  the  British  Legation  at  the  above-named 
city.  Within  two  years  tbej  separated  at  the  husband's 
dictation,  and,  as  he  subsequently  declared  in  writing, 
'*  for  ever,"  he  having  accepted  a  diplomatic  appoint- 
ment at  the  court  of  Persia.  The  lady  who  had  re- 
turned to  her  friends  at  Washington  at  her  husband's 
direction,  after  having  accompanied  hira  to  England, 
obtained  last  July  a  divorce  absolute  from  the  court  at 
Washington  sitting  in  equity,  on  the  ground  of  willful 
deliberate  desertion  by  her  husband.  As  her  husband's 
domicile  was  England,  although  he  was  temporarily 
residing  officially  at  Washington  at  the  time  of  the 
marriage  (Attomey-Oenercd  v.  Kent^  31  L.  J.  Ex. 
391;  10  W.  R.  722;  6  L.  T.  [N.  8.]  864;  and  AUoniey- 
General  v.  PoUiT^ger,  6  H.  &  N.  733),  the  marriage  was 
an  English  one  though  solemnized  at  Washington,  and 
as  by  the  law  of  England  desertion  is  not  a  ground  for 
an  absolute  divorce  but  only  for  a  judicial  separation — 
this  divorce  would  not  be  recognized  in  England,  and 
either  of  the  parties  contracting  another  marriage  in 
£ngland  might  be  indicted  for  bigamy  (see  Lolley's 
ease.  Buss  &  Ryan's  O.  C.  237)  and  the  subsequent  off- 
spring would  be  spurious ;  in  one  word,  all  the  disabili- 
ties and  privileges  of  the  original  marriage  would 
remain  in  fall  force.  The  original  marriage  remains 
valid  and  nndissolved  in  England,  and  as  the  law  of 
the  domicile  regulates  the  distribution  of  personal 
property  (SomerviUe  v.  Somervillet  5  Ves.  754;  Oamhier 
T.  Oambier^  7  Sim.  263)  as  well  as  the  lex  loci  rei  sUcr 
that  of  real  estate  {Doe  d.  BirtwhUtle  v.  Vardilly  5  B. 
&  C.  438;  8  D.  &  R.  185;  Kent's  Com.  L.  37,  §  4)  it  is 
obvious  that  complications  might  arise,  if  not  in  this 
particular  case,  involving  questions  of  dower,  curtesy 
and  intestate  distribution.  Now,  as  the  wife's  domi- 
eile  as  well  as  nationality  is  that  of  her  husband  (Dig. 
fiO,  I  37;  Code,  XII,  1, 13;  and  38  and  34  Vict.,  ch.  14, 
S  10,  based  upon  a  treaty  with  the  United  States)  and 
indeed  she  cannot  acquire  a  domicile  for  herself  not- 
withstanding any  misconduct  of  his  {Ydvertoii  v.  Yel- 
verUm^  1  Tw.  &  Tr.  585;  Whitcombe  v.  Whitconibe,  2 
Curtis,  851 ;  Warrender  v.  Warrender,  2  CI.  &  Fin.  488 ; 
In  re  Daly,  27  L.  J.  Chanc.  751;  Dolphin  v.  Robins, 
29  L.  J.,  P.  M.  &  A.  U)  although  this  presumption  fails 
after  a  judicial  separation  {Williams  v.  Dormer^  2 
Robert,  505)  which  in  the  case  before  us  does  not  exist, 
what  is  the  solution  to  the  perplexity  thus  created  ? 
The  jwt  ffenUum  must  be  respected,  even  though  an  in- 
dividual  hardship  should  result  —  and  the  unity  of 
nations  demands  a  reciprocal  recognition.  The  Euro- 
pean and  American  law  is  agreed  that  a  **  man  can 
have  but  one  domicile  for  the  purpose  of  succession." 
Kent*s  Com.,  supra.  He  may  have  many  residences 
in  different  countries,  but  he  can  have  but  one  domi- 
eHe.  Has  the  Washington  court  erred  then  in  grant- 
ing the  divorce  in  this  case  without  sufficiently  reflect- 
ing that  this  was  an  English  not  an  American  marriage, 
and  should  therefore  be  governed  by  English  rules  ? 

Strange  that  such  a  precedent,  if  not  immediate 
prospect,  of  confusion  should  have  originated  with  a 
member  of  the  family  of  such  a  celebrated  ecclesiastical 
lawyer  as  the  author  of  Dr.  Haggard's  Ecclesiastical 
R^rts! 

Hugh  Wisiqhtman. 


THE  CASE  OF  MIRZAN. 

r£  aim  of  the  present  article  is  to  maintain  that  the 
conviction  of  3f ir^an  was  entirely  unlawful,  and 
in  so  doing  I  will  refer  to  two  able  articles  upon  this 
sabject,  one  by  Judge  Batchelder  who  acted  as  prose- 
eating  attorney,  appearing  in  the  Daily  Saratogian  of 
September  27, 1880,  and  noticed  in  this  JoiiBNAii  under 
date  of  OctotMT  8,  and  one  by  Mr.  Kopelke  in  this 


JouRXAii  under  date  of  January  8.  I  have  the  great 
pleasure  of  agreeing  with  Mr.  Kopelke  in  all  respects 
excepting  the  two  points  of  difference  hereafter  in- 
dicated. 

The  criminal  jurisdiction  of  the  United  States  pre- 
sents shades  of  difference  according  as  the  offense  is 
alleged  to  have  been  committed  in  a  State,  upon  the 
high  seas,  within  the  territory  of  the  United  States,  or 
without  that  territory.  Congress  cannot  define  and 
punish  a  crime  such  as  the  Ruloff  murder,  e.  g.  com- 
mitted in  a  State ;  it  has  power  to  define  and  punish 
piracies  and  felonies  committed  upon  the  high  seas;  it 
may  make  all  needful  rules  and  regulations,  so  far  as 
not  prohibited  by  the  Constitution,  respecting  the  ter- 
ritory or  other  property  belonging  to  the  United 
States.  The  need  of  the  United  States  having  juris- 
diction in  a  case  like  that  of  Mirzan  was  not  contem- 
plated when  the  Constitution  was  framed,  but  for 
some  time  now  it  has  been  felt  that  it  is  due  to  Ameri- 
cans, when  in  foreign  countries,  and  to  the  dignity  of 
our  government,  that  they  should  be  protected  there; 
and  their  best  protection  is,  tjiat  when  accused  of 
offenses,  they  shall  not  be  tried  after  the  primitive 
methods  of  certain  governments  but  by  our  own  laws. 

Accordingly  by  treaty  of  May  7, 1830,  with  Turkey, 
it  is  provided,  **  citizens  of  the  United  States  of 
America  guiltlessly  pursuing  their  commerce  and  not 
being  charged  or  convicted  of  any  crime  or  offense, 
shall  not  be  molested ;  and  even  when  they  shall  have 
committed  some  offense,  they  shall  not  be  arrested  and 
put  in  prison  by  the  local  authorities,  but  shall  be  tried 
by  their  minister  or  consul  and  punished  according  to 
the  offense,  following  in  this  respect  the  usage  observed 
toward  other  Franks.'*  Similar  provisions  are  con- 
tained in  treaties  with  many  other  nations.  Independ- 
ently of  these  treaties,  the  United  States  could  not 
exercise  jurisdiction  in  any  of  those  countries.  Its 
right  is  increased  by  treaty  to  that  extent. 

But  it  is  said,  the  powers  of  our  government  ema- 
nate from  the  people  and  are  defined  in  the  Constitu- 
tion, and  how  can  a  foreign  nation  increase  them  ?  It 
cannot,  unless  the  ConstitutioD  gives  the  government  a 
right  to  receive  the  offered  power,  in  which  case  it  will 
be  received  and  exercised  under  the  Ck>nstitution.  I 
admit  that  the  power  of  our  government  to  receive 
from  Turkey  jurisdiction  to  try  in  that  country 
Americans  accused  of  having  committed  crimes  there, 
is  not  entirely  clear.  If  prohibited  by  any  other  clause 
of  the  Constitution,  it  cannot  be  obtained  under  the 
treaty-making  power.  That  power  *'  is  necessarily  and 
obviously  subordinate  to  the  fundamental  laws  and 
Constitution."  Story  on  the  Const.  V,  8,  §  1502.  But 
inasmuch  as  Turkey  might  cede  to  us  all  her  posses- 
sions, why  may  not  we  lawfully  receive  that  portion 
which  consists  in  the  territorial  right  of  jurisdiction  to 
try  and  punish  in  that  country  offenses  there  com- 
mitted by  American  citizens?  This  being  the  only 
argument  which  can  be  offered,  will,  I  think,  in  view 
of  the  apparent  necessity  of  the  case,  be  ultimately 
adopted.  I  answer  then  that  the  jurisdiction  ceded 
becomes  a  part  of  the  territorial  property  of  the  United 
States,  over  which  we  may  make  regulationsby  virtue 
of  the  same  right  by  which  we  make  regulations  for 
Alaska.  If  this  is  so,  the  argument  of  Mr.  Kopelke 
fails,  for  notwithstanding  the  Dred  Scott  decision,  the 
United  States  can  punish  crimes  such  as  murder  com- 
mitted either  in  its  original  or  its  subsequently  ac- 
quired territory.  C/.  Ins.  Co.  v.  Canter,  1  Pet.  611; 
Dred  ScoU  v.  Sandford,  19  How.  432-444. 

Having  received  jurisdiction,  must  Ck>ngress  make  its 
regulations  in  accordance  with  the  Constitution,  or 
may  it  make  them  contrary  to  the  Constitution  ?  We 
shall  agree  that  a  regulation  made  contrary  to  the  Con- 
stitution is  no  law.  But  supposing  the  treaty  itself 
says  that  the  regulation  when  made  shall  be  coutt^x^ 
to  the  Constitution,  or  that  \>y  ^Vrta^  ol  N.\i^  Vc^^isr^  i 
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prohibition  of  the  Constitution  shall  bo  deemed  abro- 
gated? This  is  already  answered;  both  the  treatj- 
maklng  power  and  the  treaty  must  bend  to  the  other 
provisions  of  the  Constitution,  and  so  far  as  contrary 
to  them,  there  is  no  treaty  and  no  law.  This  at  once 
brings  us  to  an  application.  The  Constitution  says 
that  the  judicial  power  of  the  United  States  shall  be 
vested  in  courts,  the  judges  of  which  shall  hold  office 
during  good  behavior,  and  receive  a  compensation 
which  shall  not  bo  diminished  during  their  term  of 
office.  Section  4083  of  the  Revised  Statutes  says  that 
the  **  judicial  authority  herein  described  shall  appertain 
to  the  office  of  minister  and  consul,**  who  do  not  hold 
their  office  during  good  behavior.  This  section  there- 
fore must  be  held  to  be  inoperative,  because  Congress 
has  not  as  yet  invested  our  ministers  and  consuls  with 
the  constitutional  attributes  of  judges.  Every  trial 
which  has  taken  place  or  is  taking  place  before  a  minis- 
ter or  consul,  under  this  section,  is  as  clearly  void  as  if 
it  took  place  before  the  collector  of  the  port  of  New 
York.  Congress  has,  however,  assumed  to  define  the 
jurisdiction  and  to  regulate  the  procedure  of  our 
ministers  and  consuls  upon  the  trial  of  o£feiiders,  and 
the  provisions  alTecting  the  Mirzan  case  will  be  found 
under  sections  1125,  4083, 4084,  4086,  4000  and  4091  of  the 
lie  vised  Statutes. 

Mr.  Kopelke,  however,  maintains  that  the  trial  and 
conviction  of  Mirzan  can  be  sustained  as  that  of  a 
Turkish  subject  before  a  Turkish  judge,  and  a  matter 
with  which  we  have  no  concern,  yet  it  is  for  us  and 
not  for  Turkey  to  say  whether  Mirzan  shall  be  hung  or 
shall  not  be  hung.  The  facts  of  the  case  Itself  are  the 
best  answer  to  his  suggestion. 

Stephen  P.  Mirzan  was  born  in  Smyrna,  of  American 
parents,  and  was  naturalized  at  Boston,  July  17, 1879. 
He  was  a  resident  of  Alexandria,  in  Egypt,  and  editor 
of  the  Bulletin  Finaivcier,  Upon  that  day,  he  is 
alleged  to  have  murdered  Dehau  Bey,  an  attorney- 
genei*al  of  the  Egyptian  government.  He  was  taken 
into  the  custody  of  the  United  States  and  tried  at 
Alexandria,  by  our  minister  to  the  Ottoman  Empire, 
Mr.  Maynard,  who,  acting  under  instructions  from 
Washington,  followed  closely  the  statutes  which  are 
above  cited.  He  was  not  presented  or  indicted  by  a 
grand  jury,  as  required  by  the  fifth  amendment  to  the 
Constitution,  nor  allowed  the  trial  by  jury,  required 
by  article  3,  section  2  of  the  Constitution,  and  the 
sixth  amendment,  but  was  convicted  and  sentenced  to 
death  by  the  minister  sitting  alone.  The  process,  ex- 
cept as  to  foreign  witnesses,  was  in  the  name  of  the 
United  States.  The  accused  had  since  been  detained 
In  the  custody  of  the  United  States,  and  if  executed, 
it  will  be  by  its  power,  and  if  not  executed  it  will  be 
on  the  sole  ground  that  the  trial  was  not  in  accordance 
with  the  laws  of  the  United  States.  The  United  States 
obtained  leave  by  treaty,  not  that  its  citizens  in  Turkey 
should  be  tried  by  a  private  person  acting  without  re- 
sponsibility to  either  government,  but  by  one  of  its 
officers,  accountable  to  our  government  for  a  misuse  of 
his  power.  The  trial  was  then  an  attempted  trial  of 
an  American  citizen  before  an  American  judge,  and 
as  such  is  entirely  void,  being  in  contravention  of  at 
least  four  different  provisions  of  the  Constitution. 

The  arguments  by  which  the  prosecution  attempted 
to  justify  their  procedure  are  peculiar.  If  the  state- 
ment of  Judge  Batchelder  is  carefully  read,  it  will  be 
seen  that  he  recognizes  the  power  of  Congress  to  regu- 
late these  proceedings,  and  desires  improved  laws, 
which  shall  provide  that  in  future  the  trial  shall  be 
before  the  consul  and  four  associates,  with  right  of 
appeal  to  the  minister  and  then  to  the  Circuit  Court. 
He  escapes  the  difficulty  about  the  Constitution  by  the 
statement  that  that  instrument  "  is  in  fact  a  *  dead  let- 
ter *  in  all  other  countries.*'  **  Instead  of  the  American 
Constitation  extending  to  £gypt,  or  other  Turkish  do- 
mains, it  is  the  Sublime  Porte  which  aooords  the  grace 


to  our  citizens,  committing  crimes  within  his  domin- 
ions, of  being  tried  before  such  a  tribufuil  as  our  govern' 
ment  may  have  creuted  therefor  siicTi  purpose.^*  (The 
italics  are  my  own.) 

The  United  States  court,  upon  appeal,  will  hardly 
hold  that  **  the  laws  made  in  pursuance  thereof  "  can 
extend  where  the  Constitution  which  upholds  them 
cannot  extend.  The  minister  assumed  to  try  Mirzan 
according  to  American  law,  and  followed  the  statutes ; 
I  think  he  should  have  followed  the  Constitution  and 
that  if  the  United  States  had  several  kinds  of  law,  yet 
he  should  have  allowed  a  man  on  trial  for  his  life  to 
have  the  very  best  kind.  He  could  not  very  consist- 
ently say,  your  oath  of  allegiance  remains  in  force  to 
give  me  jurisdiction  to  try  and  to  hang  you,  but  the 
Constitution  itself  and  its  guaranties,  by  virtue  of 
which  you  took  that  oath,  are  a  *'dead  letter.*' 

This  case,  we  are  informed,  has  excited  much  un- 
favorable comment  in  European  journals,  which  have 
been  asking,  with  some  show  of  solicitude,  whether 
American  citizens  have  any  rights  when  abroad,  or  are 
subject  to  the  despotic  caprices  of  a  single  man.  As 
for  Mirzan  himself,  I  think  all  honest  men  will  heartily 
rejoice  whenever  he  can  lawfully  be  hanged,  but  the 
next  man  maybe  innocent.  His' conviction  is  abso- 
lutely void  in  law  and  should  be  denounced  as  a  dis- 
grace to  our  system  of  jurisprudence. 

J.  B.  Gleason. 

Delhi,  N.  Y..  Jan,  21, 1881. 


FRAUDULENT  CONVEYANCE  BY  CORPORA- 

TION, 

SUFREBiE  COURT  OF  THB  UNITED  STATES,  NOV.  16. 1880. 

Graham  et  aIj.,  Appellants,  v.  La  Crosse  and  Mil- 
waukee Railroad  Company  et  al. 

The  disposal  by  a  corporation  of  any  of  Its  property  for  an 
Insufficient  consideration  cannot  be  questioned  by  sub- 
sequent creditors  of  the  corporation  any  more  than  a 
like  disposal  by  an  Individual  of  his  property  can  be 
questioned  by  his  subsequent  creditors. 

It  is  a  well-settled  rule  of  law  that  If  an  individual,  being 
solvent  at  the  time,  without  any  actual  intent  to  de- 
fraud creditors,  dispose  of  property  for  an  Inadequate 
consideration  or  even  make  a  voluntary  conveyance  of 
it,  subsequent  creditors  cannot  qu&stion  the  transaction. 

A  railroad  company  sold  and  conveyed  real  estate  not  then 
wanted  by  it  to  N.,  who  sold  and  conveyed  the  same  to 
a  director  of  the  company  at  whose  Instance  N.  had 
made  the  purchase.  The  consideration  for  each  con- 
veyance was  the  same,  $25,000.  The  director  afterward 
disposed  of  a  part  of  his  Interest  In  the  property  to  other 
directors.  The  sale  to  N.  was  subsequently  ratified  by 
the  board  of  directors  of  the  company.  At  the  time  of 
the  sale  the  company  was  not  Indebted  to  any  con- 
siderable amount  and  was  perfectly  solvent.  He7d,  that 
the  sale  would  not  be  set  aside  as  fraudulent  on  the 
ground  that  the  corporation  was  defrauded  of  its  prop- 
erty by  the  directors,  it  appearing  that  the  property  waa 
sold  for  a  fair  value  at  the  time  and  no  loss  accrued  to 
the  company's  estate. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  £astem  District  of  Wisconsin.  The 
action  was  brought  by  Laurence  G.  Graham  and  Donald 
D.  Scott,  against  The  La  Crosse  and  Milwaukee  Rail- 
road Company,  The  Milwaukee  and  Saint  Paul  Rail- 
way Company,  James  Luddington,  Ephraim  Mariner, 
James  Kneeland,  administrator,  etc.,  of  Moses  Knee- 
land,  and  others,  to  set  aside  certain  conveyances.  The 
opinion  states  the  case. 

Bradley,  J.  In  September,  1866,  the  La  Crosse  and 
Milwaukee  Railroad  Company,  not  being  at  that  time, 
so  far  as  appears,  indebted  in  any  considerable  amonnU 
sold  certain  real  estate  in  the  city  of  Milwaukee  not 
then  wanted  for  railroad  purposes,  to  Charles  D.  Kash 
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for  the  sum  of  $25,000.  The  offioers  of  the  company 
who  took  a  leadiug  part  in  negotiatinf?  the  sale  are 
charged  to  have  been  interested  in  the  purchase,  and  to 
have  famished  Nash  the  means  for  effecting  it.  At 
all  events,  shortly  after  it  was  made,  Nash  conveyed 
the  property  for  the  original  consideration  to  Moses 
Kneeland  one  of  the  offioers  referred  to,  and  Kneeland, 
retaining  one-third  part,  sabsequently  conveyed  the 
other  two-third  parts  to  Luddington  and  Kilboum, 
they  all  being  directors  of  the  company  and  members 
of  the  executive  committee.  The  company  itself  never 
questioned  the  fairness  of  this  transaction;  on  the 
contrary  the  sale  was  subsequently  (in  March,  1858)  ex- 
pressly confirmed  by  the  board  of  directors;  and  a 
farther  qalt-olaim  deed  executed  by  the  company  in 
confirmation  thereof.  In  September  and  November, 
1858,  the  appellants,  Graham  and  Scott,  recovered  two 
Judgments  against  the  company  for  indebtedness  on 
contract,  arising  after  the  sale  of  the  lands,  and  issued 
executions  thereon,  onder  which  levies  were  made  on 
said  lands  as  lands  of  the  company.  In  January,  1860, 
the  appellants,  having  sued  these  judgments  in  the 
United  States  court,  recovered  a  second  judgment  for 
upwards  of  forty  thousand  dollars,  issued  execution 
thereon,  and  made  another  levy  on  the  lauds.  Being 
an  willing  to  attempt  a  sale  under  their  said  execution 
in  conseqaence  of  the  deeds  for  the  lands  being  re- 
corded, the  appellants,  in  June,  1860,  filed  the  bill  in 
this  case  in  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Wisconsin,  against  Kneeland, 
Kilboum,  Laddington  and  the  railroad  company,  set- 
ting forth  their  said  judgments,  executions  and  levies, 
stating  the  fact  of  the  said  sale  to  Nash  and  his  con- 
veyance to  Kneeland,  and  the  latter*s  conveyance  to 
the  other  parties ;  alleging  that  the  transaction  was  a 
fraud  against  the  corporation  and  its  creditors,  and 
complaining  that  the  said  conveyances  of  the  lands 
were  a  cloud  upon  their  right  to  sell  the  lands  under 
execution,  and  an  impediment  in  the  way  of  the  exe- 
cution of  their  writ  of  fieri  facias ;  and  prayed  that 
the  lauds  might  be  decreed  subject  to  the  lien  of  their 
judgment ;  that  they  might  be  decreed  to  be  author- 
ized to  sell  the  same,  or  so  much  as  might  be  necessary 
for  the  parpose  of  satisfying  their  judgment ;  and  that 
Kneeland,  Kilboum  and  Luddington  might  join  in  the 
conveyance,  and  might  be  unjoined  from  claiming  the 
land ;  and  that  the  conveyances  to  them  might  be  de- 
clared null  and  void.  The  bill,  amongst  other  things, 
averred  that  the  lands  were  sold  to  Nash  for  much  less 
than  their  real  value ;  but  it  contained  no  allegation 
that  the  company  was  insolvent,  or  that  it  had  not 
other  assets  available  under  an  execution ;  nor  was  any 
offer  made  to  repay  the  consideration  which  the  pur- 
chaser bad  given  for  the  lands. 

To  this  bill  the  defendants  severally  filed  answers, 
denying  that  the  lands  were  worth  more  than  $25.0J0  at 
the  time  of  AaXe\  averring  that  the  sale  was  made  in 
good  fuitb  and  with  the  Cf»mpany*s  concurrence,  and 
setting  forth  in  detail  many  circumstances  tending  to 
show  that  the  title  was  involved  and  embarrassed ;  that 
they  required  large  oatlays  of  money  to  render  them 
available ;  that  the  company  had  offered  them  for  eale 
in  the  market  and  was  nnable  to  get  from  any  other 
person  the  price  paid  for  them  by  Nash ;  that  although 
Nash  was  requested  to  purchase  the  lands  by  Knee- 
land, and  was  aided  by  him  in  paying  therefor,  yet 
Nash  had  the  option  to  keep  them ;  bnt  after  making 
the  purchase  and  inquiring  into  the  title  and  situation 
of  the  lands,  he  asked  to  be  relieved  from  the  purchase 
aod  that  thereupon  Kneeland,  Kilboum  and  Ludding- 
ton took  them  off  his  hands. 

The  parties  went  into  proofs,  and  it  does  appear  that 
tii6  oompaoy  bad,  for  montha  prior  to  the  sale,  been 
endeAToriiig  to  dispose  of  the  lands,  and  could  get  no 
pnmhmnr  at  tbm  prioe  oflbnd  by  Nash ;  and  the  lead- 
lag  iteleiiiMiti  of  tho  •oairer  m  to  the  title  aad  sito*- 


tion  of  the  lands  was  verified.  It  also  appeared  that 
the  railroad  company  never  objected  to  the  sale ;  but 
that  it  was  expressly  confirmed  in  March,  1858,  by  a 
resolution  of  the  board  of  directors  as  before  noticed. 

Various  transactions  subsequently  took  place  by 
which  other  parties  became  interested  in  the  lands, 
and  in  the  affairs  and  property  of  the  railroad  com- 
pany, which  are  fully  developed  in  the  supplemental 
proceedings  and  proofs;  but  it  is  unnecessary  to  notice 
them  further.  The  foregoing  statement  exhibits  tho 
leading  features  of  the  case  as  presented  for  our  con- 
sideration. 

The  main  question  is,  whether  the  sale  to  Nash,  made 
before  the  railroad  company  became  indebted  to  the 
appellants,  and  when,  for  all  that  appears,  it  was  per- 
fectly solvent,  even  though  made  for  the  use  and  bene- 
fit of  the  officers  referred  to,  can  be  set  aside  at  the 
instance  of  the  complainants,  for  the  purpose  of  sub- 
jecting the  lands  to  sale  under  their  execution.  And 
this  question,  we  think,  must  bo  answered  in  the 
negative. 

It  is  a  well-settled  rule  of  law  that  if  an  individual, 
being  solvent  at  the  time,  without  any  actual  intent  to 
defraud  creditors,  dispose  of  property  for  an  inade- 
quate consideration,  or  even  make  a  voluntary  convey- 
ance of  it,  subsequent  creditors  cannot  question  the 
transaction.  They  are  not  injured.  They  gave  credit 
to  the  debtor  in  the  status  which  he  had  after  the 
voluntary  conveyance  was  made.  • 

The  authorities  on  this  subject  are  fully  collected  in 
the  notes  to  Sexton  v.  Wheaton^  1  Am.  Lead.  Cas.  1,  and 
in  the  opinion  of  Chief  Justice  Marshall  in  that  case, 
and  the  general  doctrine  is  affirmed  in  the  case  of 
MaUingly  v.  Nj/e,  8  Wall.  870. 

It  is  true  that  if  a  debtor  dispose  of  his  property 
with  intent  to  defraud  those  to  whom  he  expects  to 
become  immediately  or  soon  indebted,  this  may  be  a 
fraud  against  them  which  they  may  have  a  right  to  un- 
ravel. But  that  is  a  special  case  to  which  the  present 
bears  no  resemblance.  It  is  not  pretended  that  the 
railroad  company  disposed  of  the  property  in  question 
for  the  purpose  of  defrauding  creditors,  much  less  for 
the  purpose  of  defrauding  those  who  afterward  in  due 
course  of  business  might  become  its  creditors. 

But  it  is  contended  that  this  is  a  case  in  which  the 
debfior  corporation  was  defrauded  of  its  property,  and 
that  as  the  company ^ad  a  right  of  proceeding  for  its 
recovery,  any  of  its  judgment  and  execution  creditors 
have  an  equal  right ;  that  it  is  a  property  right  and  one 
that  inures  to  the  benefit  of  creditors. 

Conceding  that  creditors  who  were  such  when  the 
fraudulent  procurement  of  the  debtor's  property  oc- 
curred —  and  cases  to  that  effect  have  been  cited  — 
the  question  still  remains  whether,  the  debtor  being 
unwilling  to  disturb  the  transaction,  subsequent  credit- 
ors have  such  an  interest  that  they  can  reach  the 
property  for  the  satisfaction  of  their  debts.  We  doubt 
whether  any  case  g<ung  as  far  as  this  can  be  found. 
No  such  case  has  been  cited  in  the  argument.  Dicta 
of  judges  to  that  effect  may  undoubtedly  be  produced, 
but  they  are  not  supported  by  the  facts  of  the  cases 
under  consideration. 

It  seems  clear  that  subsequent  creditors  have  no 
better  right  than  subsequent  purchasers  to  question 
a  previous  transaction  in  which  the  debtor*8  property 
was  obtained  from  him  by  fraud  which  he  has  ac- 
quiesced in,  and  which  he  has  manifested  no  desire  to 
disturb.  Tet  in  such  a  case,  subsequent  purchasers 
have  no  such  right.  In  the  case  of  Frtnci^  v.  Shoiwtil^  5 
Johns.  Oh.  555,  Chancellor  Kent  decided,  upon  full  con- 
sideration, that  when  a  party  to  a  judgment,  entered 
upon  a  warrant  of  attorney ,  voluntarily  waives  his 
defense  or  remedy  on  the  ground  of  fraud  or  usuxy, 
and  releases  the  other  party,  a  subsequent  purchaser 
under  him,  with  notice  of  the  judgment,  will  not  be 
allowed  to  impeach  it  or  to  investigate  the  merita  of 
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the  original  transaction  between  the  original  parties ; 
and  he  dismissed  a  bill  filed  by  the  subsequent  pur- 
chaser for  relief  in  such  a  case.  The  chancellor  said : 
**  If  the  party  himself,  who  is  the  victim  of  fraud  or 
usury,  chooses  to  waive  his  remedy  and  release  the 
party,  it  does  not  belong  to  a  subsequent  purchaser 
under  him  to  recall  and  assume  the  remedy  for  him. 
If  a  judgment  was  fraudulent  by  collusion  between 
the  parties  to  it  on  purpose  to  defraud  a  subsequent 
purchaser,  the  case  would  present  a  very  different 
question.  But  if  the  judgment  was  fraudulent  only 
between  the  parties,  it  is  for  the  injured  party  alone  to 
apply  the  remedy.  If  he  chooses  to  waive  it  and  dis- 
charge the  party,  it  cannot  consist  in  justice  or  sound 
policy  that  a  subsequent  voluntary  purchaser,  knowing 
of  that  judgment,  should  be  competent  to  investigate 
the  merits  of  the  original  transaction  as  between  the 
original  parties.  Quisque  potest  renundare  juri  pro  ae 
iiitroducto.  *  *  It  is  stated  to  have  been  a  principle 
of  the  common  law,  that  a  fraud  could  only  be  avoided 
by  him  who  had  a  prior  interest  in  the  estate  affected 
by  the  fraud,  and  not  by  him  who  subsequently  to  the 
fraud  acquired  an  interest  in  the  estate.  Cro.  Ellz. 
446;  3  Co.  83a." 

This  decision  of  Chancellor  Kent  was  afterward 
nearly  unanimously  afiirmed  by  the  Court  of  Errors 
of  New  York,  20  Johns.  068. 

When  the  question  of  the  right  of  a  creditor  to  set 
aside  a  cdhvey ance  procured  from  the  debtor  by  fraud 
first  came  before  the  courts  in  England,  it  was  held 
that  the  debtor*s  own  right  was  merely  the  right  to  file 
a  bill  in  equity  against  the  fraudulent  grantee  ad- 
versely ;  and  if  he  did  not  see  fit  to  take  such  a  pro- 
ceeding, his  creditor  had  no  such  privity  with  the 
transaction  as  to  enable  him  to  obtain  relief,  even 
though  the  debtor  should  assign  his  supposed  right  to 
the  creditor;  that  the  transaction  savored  of  cham- 
perty, and  was  opposed,  at  least,  to  the  spirit  of  the 
law  against  champerty  and  maintenance. .  This  was 
the  substance  of  the  decision  by  the  Court  of  Ex- 
chequer in  Pro88er  v.  EdmoiidSt  in  1836.  1  Young  & 
Coll.  Exch.  £ki.  481.  Lord  Abinger  treated  the  case  as 
a  new  one  and  at  the  close  of  the  argument  remarked 
that  his  impression  was  that  such  a  claim  could  not  be 
sustained  in  equity,  unless  the  party  who  made  the 
assignment  joined  in  the  prayer  to  set  it  aside.  He 
afterward  gave  a  deliberate  opinion  upon  the  point. 
In  that  case  an  executor  and  trustee  had  fraudulently 
procured  an  assignment  of  his  brother-in-law's  inter- 
est in  the  estate,  knowing  its  value,  which  was  un- 
known to  the  assignor.  A  subsequent  creditor  of  the 
assignor,  to  whom  he  assigned  his  whole  interest  in 
the  estate,  filed  a  bill  to  set  aside  the  assignment  to  the 
trustee.  Lord  Abinger  distinguished  the  case  from 
that  of  an  assignment  of  a  chose  in  action,  as  a  note 
not  negotiable,  or  a  bond,  or  mortgage  or  equity  of 
redemption,  where  possession  of  the  thing  assigned  is 
delivered  to  the  assignee ;  and  treated  it  as  an  assign- 
ment of  a  mere  naked  right  to  file  a  bill  in  equity,  in 
which  the  last  assignee  purchased  nothing  but  a  hostile 
right  to  bring  parties  into  a  court  of  equity  aa  defend- 
ants to  a  bill  filed  for  the  purpose  of  obtaining  the 
fruits  of  his  purchase.  **  What  is  this,"  says  the  lord 
chief  baron,  **  but  the  purchase  of  a  mere  right  to  re- 
cover? It  is  a  rule  —  not  of  our  law  alone,  but  of  that 
of  all  countries,'^  that  the  mere  right  of  purchase  shall 
not  give  a  man  a  right  to  legal  remedies.  The  contrary 
doctrine  is  nowhere  tolerated,  and  is  against  good 
policy.  All  our  cases  of  maintenance  and  champerty 
are  founded  on  the  principle  that  no  encouragement 
should  be  given  to  litigation  by  the  introduction  of 
parties  to  enforce  those  righta  which  others  are  not 
disposed  to  enforce.  There  are  many  cases  where  the 
acts  charged  may  not  amount  properly  to  maintenance 
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or  champerty,  yet  to  which,  upon  general  principles, 
and  by  analogy  to  such  acts,  a  court  of  equity  will  dis- 
courage the  practice."  *' Robert  Todd,  when  he  as- 
signed, was  in  possession  of  nothing  but  a  mere  naked 
right.  He  could  obtain  nothing  without  filing  a  bill. 
No  case  can  be  found  which  decides  that  such  a  right 
can  be  the  subject  of  assignment,  either  at  law  or  in 
equity."  These  remarks  are  very  broad  and  would 
apply  to  the  case  of  existing  as  well  as  subsequent 
creditors;  though  the  case  Itself  was  that  of  a  subse- 
quent creditor.  It  forms  the  subject  of  a  section  in 
dtoiy's  Commentaries  on  Equity  (§  1040/i),  where.  In  a 
note,  Lord  Abinger's  opinion  is  extensively  quoted ; 
and  it  has  been  followed  by  other  very  respectable  au- 
thorities, and  as  applied  to  subsequent  creditors,  at 
least,  we  think  that  the  reasoning  is  sound. 

The  principle  established  in  Prosser  v.  Edmonds  has 
been  adopted  by  the  Supreme  Court  of  Wisconsin,  in 
which  State  the  lauds  in  question  are  situated.  In ' 
Crocker  v.  Bellangee  etal.,6  Wis.  646,  decided  in  1858, 
it  was  held  that  a  deed  obtained  from  the  grantor 
through  fraudulent  representations  made  by  the' 
grantee  is  not  void,  but  voidable  only,  at  the  election 
of  the  grantor;  and  that  the  conveyance  of  the  same 
land  by  the  grantor  to  another  person  is  not  the  exer- 
cise of  such  election,  and  does  not  avoid  the  former 
deed ;  that  in  order  to  avoid  such  former  deed,  some 
proceeding  must  be  had  by  the  grantor  to  which  the 
grantee  is  a  party;  and  that  a  subsequent  purchaser 
from  the  grantor  cannot  set  up  the  alleged  fraud  of  the 
first  grantee  to  defeat  his  title;  the  court  holding  that 
the  right  of  a  vendor  to  avoid  a  sale  or  deed  on  the 
g^round  of  fraud  practiced  by  the  vendee  is  not  aright 
or  interest  capable  of  sale  and  transfer,  so  as  to  enable 
a  subsequent  vendee  of  such  right,  for  such  cause,  to 
attack  the  title  of  the  first  vendee ;  that  it  is  a  mere 
personal  right,  incapable  of  sale  or  transfer. 

In  Milwaukee  &  Afinnesota  R,  Co,  v.  Milwaukee  A 
Western  R,  Co,,  20  Wis.  174,  the  latter  company  had 
covenanted  to  pay  a  certain  portion  of  an  incumbrance 
on  railroad  property  afterward  purchased  by  the  com- 
plainant company  under  a  subsequent  mortgage.  A 
release  of  the  obligation  had  been  fraudulently,  as 
alleged,  procured  from  the  original  mortgagor  com- 
pany owning  the  road.  The  complainant  purchased 
under  a  mortgage  which  conveyed  '*  all  causes  of  ac- 
tion, demands,  and  choses  in  action,  of  whatever 
nature,"  of  the  mortgagors;  and  claimed  to  have  pur- 
chased the  right  to  set  aside  the  alleged  fraudulent 
release,  and  filed  a  bill  for  that  purpose;  but  the  bill 
was  dismissed  on  the  g^round  that  such  a  right  of  action 
could  not  be  thus  assigned.  The  court  say :  '*  Admit- 
ting that  the  facts  alleged  present  a  case  which  would 
entitle  the .  La  Crosse  &  Milwaukee  company  [the 
mortgagor]  to  have  the  release  set  aside  on  account  of 
these  acts  of  fraudulent  concealment  by  one  of  its 
directors  of  his  interest  in  the  defendant  company, 
and  assuming  that  the  further  fact  appears  that  this 
right  of  action  has  been  assigned  by  the  La  Crosse  & 
Milwaukee  company  to  the  plaintiff,  the  question 
would  then  arise,  whether  the  release  could  be  avoided 
on  the  application  of  such  plaintiff,  the  La  Crosse  & 
Milwaukee  company  making  no  complaint  of  the 
fraud  whatever.  In  other  words,  is  this  mere  right  to 
litigate  the  question,  and  to  set  aside  the  deed  of  re- 
lease on  account  of  fraud  practiced  upon  the  assignor, 
a  subject  of  assignment  and  transfer,  and  will  a  court 
of  equity  allow  the  assignee  to  stand  in  the  shoes  of 
the  assignor  in  respect  to  the  remedies?"  And  then 
referring  to  the  previous  case  of  Crocker  t.  BeUanoee^ 
and  to  Prossery.  Edmonds,  the  court  ezpressea  ita 
approbation  of  those  decisions,  and  adda :  **  A  refer- 
ence to  these  authorities  is  all  which  probably  need  be 
said  at  this  time  in  regard  to  the  allegations  above 
cited  [referring  to  the  oontentlon  of  oounael],  and 
upon  the  point  whether  the  plaintiff  oompMij  ooold 


THE  ALBANY  LAW  JOUENAL. 


91 


avoid  the  release  for  the  alleged  fraudulent  act  of  ooii- 
oealment,  even  if  this  right  of  action  had  been  aa- 
signed  to  it  bj  the  La  Crosse  &  Milwaukee  company." 

It  seems  to  us  that  those  oases  which,  so  far  as  it  ap- 
pears, declare  the  settled  law  of  Wiscousin,  are  con- 
clusive of  the  present  case. 

It  is  contended  on  the  part  of  the  appellants,  that 
the  case  of  Prosser  v.  Edmonds  has  been  overruled  bj 
the  subsequent  cases  of  Dic^'nso?^  v.  DurriUj  L.  R.,  1 
£q.  337,  and  Afcilf  oTioii  v.  AUeu,  35  N.  T.  405.  We  have 
examined  these  cases,  and  others  which  aro  supposed 
to  he  in  conflict  with  Prosser  v.  Edmonds.  In  Dickir^ 
son  V.  BurrUL^  the  Master  of  the  Rolls,  Lord  Romillj, 
expressly  disavows  any  intention  to  overrule  the 
former  case.  He  sajs:  **The  demurrer  is  mainly  sup- 
ported on  the  case  of  Prosser  v.  Edmonds^  which  was 
decided,  after  long  deliberation,  by  Lord  Abinger ;  but 
I  am  of  opinion  that  the  case  before  me  does  not  fall 
within  the  rule  established  by  that  decision."  The 
case  then  before  the  court  was«  that  a  conveyance  of 
an  interest  in  an  estate  had  been  fraudulently  procured 
from  Dickinson,  by  his  own  solicitor,  to  a  third  party 
for  the  8olicitor*8  benefit,  and  for  a  very  inadequate 
consideration.  Dickinson,  ascertainiug  the  fraud,  by 
a  conveyance  which  recited  the  facts,  and  that  he  dis- 
puted the  validity  of  the  first  conveyance,  transferred 
all  his  share  in  the  estate  to  trustees  for  the  benefit  of 
himself  and  his  children.  The  trustees  filed  a  bill  to 
set  aside  the  fraudulent  conveyance  upon  repayment 
of  the  consideration-money  and  interest,  and  to  es- 
tablish the  trust.  The  Master  of  the  Rolls  sustained 
the  bill,  observing:  '*  The  distinction  is  this :  if  James 
Dickinson  had  sold  or  conveyed  the  right  to  sue  to  set 
aside  the  indenture  of  December,  1860,  without  con- 
veying the  property,  or  his  interest  in  tho  property, 
which  is  the  subject  of  that  indenture,  that  would  not 
have  enabled  the  grantee,  A  B,  to  maintain  this  bill ; 
but  if  A  B  had  bought  the  whole  interest  of  James 
Dickinson  in  the  property,  then  it  would.  The  right  of 
suit  is  a  right  incidental  to  the  property  conveyed." 
**I  think  that  the  distinction  between  the  conveyance 
of  the  property  itself  and  the  conveyance  of  a  mere 
right  to  sue,  or  what  in  substance  is  a  right  to  sue,  is 
taken  by  Lord  Abinger,  in  the  case  of  Prosser  v.  Ed- 
monds. The  distinction  is  also  taken  in  CockeU  v. 
Taylor^  15  Beav.  103,  and  in  Anderson  v.  Radcliffe^ 
EUis,  B.  &  E.  806,  and  has  t>eeu  adopted  and  approved 
in  many  other  cases;  and  it  is,  I  think,  founded  in 
reason  and  good  sense." 

Surely,  there  is  here  no  overruling  of  Prosser  v.  Ed- 
mondSt  even  if  such  overruling  could  avail  against  the 
Wisconsin  decisions.  It  leaves  that  case  in  full  force 
as  to  assignments  of  the  mere  right  to  sue.  In  the 
ease  before  as  there  is  not  even  that.  The  railroad 
corporation  acquiesced  in  the  sale  and  confirmed  it. 
The  conveyance  which  perhaps  might  have  been  set 
aside  had  the  company  seen  fit,  became  absolute  as 
between  the  parties  and  carried  the  title.  It  is  as  valid 
between  the  parties  as  if  the  corporation  had  convoyed 
to  a  stranger.  The  appellant  then  becomes  a  creditor, 
and  aftervcard  obtains  judgment,  and  simply  makes  a 
levy;  and  then  comes  into  court  and  asks  its  aid  to 
remoToadoud  from  his  title.  What  title?  Has  he 
aoqnired  any  title?  Was  there  any  title  for  him  to  ac- 
quire ?  There  had  been  a  right  to  file  a  bill  in  equity, 
and  that  right  had  been  remitted  by  the  company's 
acquieaoenoe  in  the  sale  —  probably  for  the  reason  that 
it  obtained  all  that  the  property  was  worth  at  the  time. 
The  contrary,  at  least,  is  not  established.  And  if  it 
were  established,  it  would  only  make  out  a  case  of  vol- 
ontaxy  conveyance  as  against  a  subsequent  creditor, 
wbieli  has  already  been  considered.  We  think  that 
tliere  Is  nothing  in  the  case  of  Dickinson  v.  BurrUl  to 
ovenmle  the  eflbot  of  Prosser  v.  Edmonds,  so  far  as 
the  praeent  case  is  oonoemed. 

Then,  ee  to  the  case  of  McMahon  t.  AUen^  85  K.  T. 


403,  decided  in  1866.  One  Harrison,  in  March,  1852, 
being  in  debt,  was  induced  by  the  fraudulent  con- 
trivance of  his  agent  and  attorney,  and  to  the  preju- 
dice of  his  creditors,  to  convey  to  said  agent  for  a  very 
inadequato  consideration,  his  interest  in  his  mother's 
estate  and  in  certain  other  property,  he  being  ignorant 
of  the  fraud  practiced  upon  him.  In  August,  1853, 
Harrison  made  a  general  assignment  for  the  benefit  of 
his  creditors  of  all  his  property  and  rights  of  action, 
with  full  power  to  sue  for  and  collect  the  same.  The 
assignee  filed  a  bill  to  set  aside  the  conveyance  to  the 
agent.  The  bill  was  sustained.  The  court,  Mr.  Justice 
Hunt  delivering  tho  opinion,  relied  on  Dickinson  v. 
Burrill,  saying:  **Inthe  recent  case  of  Dickinson  y. 
BurriU,  this  precise  question  was  presented;"  and 
after  quoting  largely  from  the  opinion  in  that  case, 
added:  ** This  was  a  well-considered  case,  is  of  high 
authority,  and  in  my  opinion,  is  an  accurate  exposition 
of  the  law.  I  think  it  should  control  the  present  case." 
In  the  New  York  case,  it  is  true,  there  was  no  express 
repudiation  of  the  fraudulent  conveyance,  as  in  Dick- 
inson V.  BurrilU  but  there  was  a  conveyance  of  the 
estate  to  the  assignee,  with  a  power  to  sue  for  the 
benefit  of  creditors;  and  those  creditors  had  been 
directly  defrauded.  Without  further  comment,  it 
seems  to  us  clear,  that  McMahon  v.  Aden  cannot  con- 
trol the  present  case. 

The  principle  that  subsequent  creditors  cannot  ques- 
tion a  voluntary  or  fraudulent  disposition  of  property 
by  their  debtor,  not  intended  as  a  fraud  against  them, 
is  especially  applicable  in  cases  of  constructive  fraud, 
like  that  charged  in  the  present  bill.  Suppose  it  be 
true  that  the  purchase  of  the  lands  in  question,  by  or 
for  the  benefit  of  ofiioers  of  the  company,  actively 
concerned  in  the  transaction,  could  be  set  aside  at  the 
instance  of  the  company  as  a  constructive  fraud ;  yet 
if  there  was  no  actual  fraud ;  if  the  company  received 
full  consideration  for  the  property  sold,  how  can  it  be 
said  that  subsequent  creditors  of  the  company  are 
injured? 

In  the  present  case  we  are  satisfied  from  the  evidence 
that  the  property  was  sold  for  its  fair  value  at  the  time, 
and  that  no  actual  loss  accrued  to  the  railroad  com- 
pany's estate. 

It  would  be  unjust  and  a  great  hardship,  therefore, 
on  the  mere  ground  of  the  constructive  fraud,  to  allow 
creditors,  who  had  no  interest  at  the  time,  to  seize  and 
dispose  of  the  property  sold. 

It  is  contended,  however,  by  the  lippellant  that  a 
corporation  debtor  does  not  stand  on  the  same  footing 
as  an  individual  debtor;  that  whilst  the  latter  has 
supreme  dominion  over  his  own  property,  a  corpora- 
tion is  a  mere  trustee,  holding  its  property  for  the 
benefit  of  its  stockholders  and  creditors,  and  that  if  it 
fail  to  pursue  its  rights  against  third  persons,  whether 
arising  out  of  fraud  or  otherwise,  it  is  a  breach  of 
trust,  and  creditors  may  come  into  equity  to  compel 
an  enforcement  of  the  corporate  duty.  This,  as  we 
understand,  is  the  substance  of  the  position  taken. 

We  do  not  concur  in  this  view.  It  is  at  war  with  the 
notions  which  we  derive  from  the  English  law  with 
regard  to  the  nature  of  corporate  bodies.  A  corpora- 
tion is  a  distinct  entity.  .  Its  affairs  are  necessarily 
managed  by  officers  and  agents,  it  is  true;  but  in  law 
it  is  as  distinct  a  being  as  an  individual  is,  and  is  enti- 
tled to  hold  property  (if  not  contrary  to  its  charter) 
as  absolutely  as  an  individual  can  hold  it.  Its  estate 
is  the  same,  its  interest  is  the  same,  its  possession  is 
the  same.  Its  stockholders  may  call  the  officers  to 
account,  and  may  prevent  ahy  malversation  of  funds 
or  f rauaulent  disposal  of  property  on  their  part.  But 
that  is  done  in  the  exercise  of  their  corporate  rights, 
not  adverse  to  the  corporate  interests,  bnt  coinoident 
with  them. 

When  a  corporation  becomes  insolvent,  it  Is  so  f«|* 
oiviUy  dead  that  its  property  may  be  administered  ae 
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a  tnist-fnnd  for  the  benefit  of  its  stockholders  and 
creditors.  A  court  of  equity,  at  the  instance  of  the 
proper  parties,  will  then  make  those  funds  trust-funds, 
which,  in  other  circumstances,  are  as  much  the  abso- 
lute property  of  the  corporation  as  any  man*s  property 
is  his.  We  see  no  reason  why  the  disposal  by  a  corpo- 
ration of  any  of  its  property  should  be  questioned  by 
subsequent  creditors  of  the  corporation,  any  more 
than  a  like  disposal  by  an  individual  of  his  property 
should  be  so.  Tlie  same  principles  of  law  apply  to 
each. 

We  think  that  the  present  bill  cannot  be  maintained, 
and  that  the  decree  of  the  Circuit  Court  must  be 
affirmed. 

DISCRIMINATION  AGAINST   PRODUCTS   OF 
OTHER  STATES  IN  STATE  TAX  LAW. 

SUPRRMB  COURT  OP  THE  UNITED  STATES,  NOVEM- 
BER, 15,  1880. 

TiSBNAN  ET  Aii.,  Plaintiffs  in  Error,  v.  Rinksr. 

A  statute  of  Texas  provides  for  a  tax  *'  for  selling  spirituous, 
yIdous,  malt  and  other  intoxicating  liquors,  in  quanti- 
ties less  than  one  quart,  two  hundred  dollars,  etc.,  pro- 
vided that  this  section  shall  not  be  so  construed  as  to 
include  any  wines  or  beer  manufactured  in  this  State," 
etc.  Eeld^  that  this  statute  is  inoperative,  so  far  as  it 
makes  a  discrimination  against  wines  and  beer  imported 
from  other  States,  when  sold  separately  from  other 
liquors,  but  not  so  when  the  occupation  is  the  sale  of 
any  of  the  other  liquors  mentioned. 

IN  error  to  the  Supreme  Court  of  the  State  of  Texas. 
Action  by  Barney  Tieman  and  others  against  Sellm 
Rinker,  as  county  treasurer  of  the  county  of  Galveston, 
Texas,  to  enjoin  the  enforcement  of  a  State  tax  law. 
The  facts  appear  in  the  opinion. 

FiKLD,  J.  A  statute  of  Texas  regulating  taxation, 
passed  in  June,  1873,  in  its  third  section  enacts :  **That 
there  shall  be  levied  on  and  collected  from  every 
person,  firm  or  association  of  persons,  pursuing  any  of 

the  following  named  occupations,  an  annual  tax, 

as  follows :  For  selling  spirituous,  vinous,  malt,  and 
other  intoxicating  liquors.  In  quantities  less  than  one 
quart,  two  hundred  dollars ;  in  quantities  of  a  quart 
and  less  than  ten  gallons,  one  hundred  dollars ;  pro- 
vided, that  this  Beotion  shall  not  be  so  construed  as  to 
Include  any  wines  or  beer  manufactured  in  this  State, 
or  when  sold  by  druggists  for  medicinal  purposes." 

In  the  succeeding  section  the  statute  authorizes  the 
county  courts  of  the  several  counties  of  the  State  to 
levy  taxes  upon  the  same  parties  equal  to  one-  half  the 
amount  of  the  State  tax.  In  pursuance  of  this  au- 
thority the  county  court  of  Galveston  county,  in 
March,  1876,  levied  a  tax  upon  the  parties  engaged  in 
the  occupations  mentioned  in  the  third  section,  equal 
to  one-half  the  tax  levied  \>y  the  State. 

The  petitioners  in  the  court  below,  the  plaintilb  in 
error  here,  are  engaged  in  the  county  of  Galveston  in 
the  occupation  of  "selling  spirituous,  vinous,  malt, 
and  other  intoxicating  liquors,*'  some  of  them  in 
quantities  less  than  one  quart,  and  others  in  quanti- 
ties of  one  quart  and  less  than  ten  gallons ;  and  the 
wines  and  beers  which  they  sell  are  not  of  the  manu- 
facture of  the  State.  They  therefore  seek  to  enjoin 
the  enforcement  of  the  tax  against  them,  on  the  alleged 
ground  that  the  statute  is  invalid  in  that  it  discrimin- 
ates in  favor  of  wines  and  beer  manufactured  in  the 
State  against  those  which  are  manufactured  elsewhere, 
aad  they  commenced  the  present  suit  for  that  pur- 
pose. The  District  Court  of  the  State  sustained  a 
demurrer  to  their  petition  and  dismissed  the  case. 
The  Supreme  Court  of  the  State  affirmed  the  decision, 
and  heaoe  the  appeal  to  this  court. 
.    The  petitionen  rely  upon  the  mliiig  of  this  ooort  in 


the  case  of  Welton  v.  Missouri  to  sustain  their  posi- 
tion. There  the  State  had  exacted  the  payment  of  a 
license-tax  from  travelling  peddlers  who  deolt  in  the 
sale  of  goods,  wares  and  merchandise,  which  were  not 
the  growth,  product  or  manufacture  of  the  State,  and 
required  no  such  license-tax  from  similar  traders  sell- 
ing goods  which  were  tho  growth,  product  or  manufac- 
ture of  the  State.  And  this  court  held,  following  in 
that  respect  the  ruling  in  Brown  v.  Maryland^  that  the 
tax  exacted  from  dealers  in  goods  before  they  could  be 
sold  was  in  effect  a  tax  upon  the  goods  themselves,  and 
that  the  legislation  which  thus  discriminated  against 
the  products  of  other  States  in  the  conditions  upon 
which  they  could  be  sold  by  a  certain  class  of  dealers 
was  in  conflict  with  the  commercial  clause  of  the 
Constitution. 

In  deciding  the  case,  the  court  observed  that  the 
power  conferred  by  this  clause  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States  is 
without  limitation ;  and  that  to  regulate  commerce  is 
to  prescribe  the  conditions  upon  which  it  shall  be  con- 
ducted ;  to  determine  how  far  it  shall  be  free  from 
restrictions;  how  far  it  shall  be  subjected  to  duties 
and  imi>osts,  and  how  far  it  shall  be  prohibited ;  that 
when  the  subject  to  which  the  power  applies  is  Na- 
tional in  its  character  or  of  such  a  nature  as  to  admit 
of  uniformity  of  regulation,  the  power  is  exclusive  of 
State  authority;  that  the  portion  of  commerce  with 
foreign  countries  or  between  the  States,  which  con- 
sists in  the  transportation  and  exchange  of  commodi- 
ties, is  of  National  importance  and  admits  and 
requires  uniformity  of  regulation ;  that  the  object  of 
vesting  this  power  in  the  general  government  was  to 
insure  this  uniformity  against  discriminating  Stato 
legislation;  and  that  to  that  end  this  power  must 
cover  the  property  which  is  the  subject  of  trade  from 
hostileor  interfering  legrislation  until  it  has  become  a 
part  of  the  general  property  of  the  country  and  sub- 
ject to  similar  protection  and  to  no  greater  burdens. 
If,  before  that  time,  the  property  can  become  subject 
to  any  restriction  by  State  legislation,  the  object  of 
vesting  the  control  in  Congress  may  be  defeated.  If 
the  State  can  exact  a  license-tax  from  one  class  of 
traders  for  the  sale  of  goods  which  are  the  growth, 
product *or  manufacture  of  other  States,  it  can  exact 
the  license  from  all  traders  in  such  goods  and  the 
amount  of  the  tax  will  rest  in  its  discretion.  *' Im- 
posts," the  court  said,  "operating  as  an  absolute  ex- 
clusion of  the  goods,  would  be  possible,  and  all  the 
evils  of  discriminating  State  legislation  favorable  to 
the  interests  of  one  State  and  injurious  to  the  inter- 
ests of  other  States  and  countries,  which  existed  pre- 
vious to  the  adoption  of  the  Constitution,  might  fol- 
low, and  the  experience  of  the  lust  fifteen  years  shows 
would  follow,  from  the  action  of  some  of  the  States.'* 
The  court  therefore  held  that  the  commercial  i>ower 
of  the  Federal  government  over  a  commodity  con- 
tinued until  the  commodity  had  ceased  to  be  the  sul>- 
ject  of  discriminating  legislation  in  any  State  by  rea- 
son of  its  foreign  character,  and  that  this  i>ower 
protects  it  after  it  has  entered  the  State  "from  any 
burdens  imposed  by  reason  of  its  foreign  origin .  The 
court  also  held  that  the  inaction  of  Congress  to  pre- 
scribe any  specific  rules  to  govern  inter-State  com- 
merce, when  considered  with  reference  to  its  legisla- 
tion with  respect  to  foreign  commerce,  is  equivalent  to 
a  declaration  that  inter-State  commerce  shall  be  free 
and  untrammelled,  and  that  this  policy  would  be  de- 
feated by  discriminating  legislation  like  that  of 
Missouri. 

The  doctrine  of  this  case  has  never  been  questioned ; 
it  has  been  uniformly  recoguized  and  approved,  and 
expresses  now  the  settled  judgment  of  the  court. 

According  to  it  the  statute  of  Texas  is  inoperative, 
•o  tar  as  it  makes  a  dlsorimination  against  wines  and 
beer  imported  from  other  States,  when  sold  eeparate|y 
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from  other  liquors.  A  tax  cannot  be  exacted  for  the 
sale  uf  beer  and  wines  when  a  foreign  manufacture,  if 
not  exacted  from  their  sale  when  of  home  manufac- 
ture. If  a  party  be  engaged  exclusively  iu  the  sale  of 
these  liquom,  or  iu  any  business  for  which  a  tax  is 
levied  because  it  embraces  a  sale  of  them,  he  may 
justly  object  to  the  discriminating  character  of  the 
act,  and  on  that  account  challenge  its  validity,  under 
the  decisiou  iu  question;  but  if  engaged  iu  the  sale  of 
other  liquors  thau  beer  or  wines,  he  cannot  complain 
of  the  State  tax  on  that  ground.  The  statute  makes 
DO  disorimination  in  favor  of  other  liquors  of  home 
manufacture.  Whilst  it  groups  the  sale  of  several 
kinds  of  liquors  as  one  occupation,  it  evidently  intends 
that  the  occupation  which  consists  iu  the  sale  of  any 
one  of  the  several  liquors  named,  in  the  quantities 
mentioned,  shall  be  subject  to  taxation,  as  though  it 
read,  **for  selling  spirituous,  or  vinous,  or  malt,  or 
other  intoxicating  liquors."  It  does  not  require,  to 
justify  the  tax,  that  a  party  shall  be  engaged  in  the 
sale  of  all  the  liquors  mentioned,  as  well  as  other 
liquors.  This  being  the  true  construction  of  the  act, 
there  can  be  no  objection  to  its  enforcement  where  the 
tax  is  levied  for  occupations  for  the  sale  of  other  liquors 
than  wines  and  beers.  In  the  present  case  the  peti- 
tioners describcHl  themselves  as  engaged  in  the  occupa- 
tion of  selling  spirituous,  vinous,  malt  and  other  intoxi- 
cating liquors,  that  is,  iu  all  the  liquors  mentioned  and 
others  not  mentioned.  There  is  no  reason  why  they 
should  be  exempted  from  the  tax  when  selling  bran- 
dies and  whiskies  and  other  alcoholic  drinks,  in  the 
quantities  mentioned,  because  they  could  not  be  thus 
taxed  if  their  occupation  was  limited  to  the  sale  of 
wines  and  beer. 

We  see  therefore  no  error  in  the  ruling  of  the  Su- 
preme Court  of  Texas,  and  its  judgment  is  accordingly 
affirmed. 


RIGHTS    OF    SUPERVISORS    UNDER    FEDE- 
RAL ELECTION  LA  W. 

UNITED   ffTATES   CIKCUIT   COURT,   N.  D.   ILLINOIS, 

OCTOBER  30,   1880. 

Ex  Parte  Geissler. 

Under  the  authority  of  the  acts  of  Contrress  relating  to 
eleciioos,  a  Federal  supervisor  has,  In  the  absence  of  a 
marshal  or  deputy,  a  right  to  arrest  without  process  one 
interfering  with  him  In  the  exercise  of  his  duties  as 
supervisor.  And  opprobrious  language  addressed  to  the 
supervisor  may  be  an  interference  with  his  duties. 

The  United  States  has  a  right  to  interfere  in  all  cases  where 
there  Is  a  registration  of  voters  for  an  election  of  mem- 
bers of  Congress,  and  the  Federal  statute  regulating 
elections  Is  paramount  to  State  law,  and  no  State  au- 
thority may  Interfere  with  a  supervisor  appointed  under 
such  statute.  In  the  exercise  of  his  right  as  supervisor. 

PROCEEDINGS  by  habeas  corpus  to   procure  the 
discharge  of  petitioner,  Geissler,  from  custody. 
Sufficient  facts  appear  iu  the  opinion. 

Druxmond,  C.  J.  The  only  question  in  the  case  is 
whether  the  petitioner  was  legally  arrested,  fined  and 
imprisoned  for  the  act  which  was  done  by  him,  as  it 
appears  from  the  evidence  before  the  court.  The  facts 
sAem  to  be  substantially  these :  That  the  relator  was 
appointed  by  this  court  a  supervisor  of  election  under 
the  acts  of  Congress,  and  qualified  as  such,  and  went 
before  one  of  the  boards  of  registration  in  the  first 
ward  of  the  city  of  Chicago,  to  discharge  his  duty  as 
Boeh,  and  remained  there  during  the  most  of  the  day  on 
the  twenty-sixth  of  October.  The  registration  took 
place  In  the  usual  way  under  the  laws  of  the  State,  and 
about  eight  or  half-past  eight  o'clock  io  the  evening,  a 
man,  who  called  himself  Miller,  presented  himself  for 
ragistration,  and  some  qaestlons  were  put  to  him  by 


the  judges  and  answers  made,  whioh  threw  some  doubt 
upon  his  right  to  registration.  They  were  of  such  a 
character  as  to  induce  the  relator,  as  supervisor,  to 
object  to  his  registration,  and  in  consequence  of  that 
an  altercation  arose  between  the  supervisor  and  Dwyer, 
who  cume  with  Miller,  as  to  his  right  to  vote.  Dwyer 
claimed  to  vouch  for  Miller,  and  that  he  was  entitled 
to  registration.  The  supervisor  insisted,  on  the  other 
hand,  that  ho  was  not. 

There  seems  to  be  but  little  doubt  that  prior  to  the 
act  of  violence  which  is  complained  of,  there  was 
ofi^ensive  language  used  by  both  parties.  The  supervi- 
sor, while  insisting  that  Miller  should  not  be  registered 
as  entitled  to  vote,  may  hav^e  and  perhaps  did  act  in  a 
manner  somewhat  offensive.  lie  is  obviously  a  man  of 
qute  excitable  temperament — he  showed  that  as  a  wit- 
ness on  the  stand  —  and  it  is  possible,  therefore,  he  did 
not  act  in  as  discreet  and  prudent  a  way  as  a  man  of 
different  temperament  would  have  done.  It  is  also 
true,  I  think,  that  Dwyer  became  excited  and  used 
improper  and  perhaps  opprobrious  language  to  the 
supervisor;  but  it  is  to  be  recollected  that  while  we 
can  consider,  for  the  purpose  of  determining  what 
color  is  to  be  given  to  a  transaction,  the  language 
which  is  used,  we  have  to  look  at  the  acts  themselves, 
ill  order  to  determine  whether  they  are  legal.  And  we 
must  consider  the  different  relations  of  these  two  per- 
sons, who  have  both  used  violent  language  to  each 
other,  and  the  circumstances  of  the  case.  Dwyer  was 
a  volunteer  there.  He  was,  so  to  speak,  an  outsider, 
lie  may  have  had  the  right  to  come  in  and  give  bis  tes- 
timony in  favor  of  the  person  who  was  presenting  his 
claims  for  registration  ;  but  Geissler  was  there,  clothed 
with  the  authority  of  law.  and  entitled  to  the  protec- 
tion of  the  law,  as  an  officer  of  the  United  States. 
They  therefore  occupied  entirely  different  positions. 

I  can  have  no  doubt  that  under  the  authority  of  the 
acts  of  Congress,  Mr.  Geissler  had  the  right,  iu  the 
absence  of  the  marshal  and  his  deputies,  as  was 
the  case  here,  to  preserve  order,  and  to  arrest,  without 
warrant  or  process,  any  person  who  interfered  with 
him  in  the  discharge  of  his  duty  as  a  supervisor.  It 
was  his  right,  among  other  things,  to  see  that  no  per- 
son was  improperly  registered.  He  could  therefore 
object,  if  the  circumstances  warranted  it,  to  the  regis- 
tration of  a  person  offering  himself  for  registration; 
and  that  the  circumstances  did  warrant  it',  is  clear,  be- 
cause some  of  the  judges  themselves  were  in  doubt  as 
to  his  right,  and  therefore  the  objection  of  the  super- 
visor was  properly  made. 

There  can  be  no  doubt,  either,  that  no  person  had  a 
right  to  molest  or  interfere  with  the  supervisor  in  the 
discharge  of  his  duty,  even  by  the  use  of  offensive  and 
opprobrious  language.  That,  without  any  overt  act, 
might  be  a  molestation  and  interference  with  the  su- 
pervisor iu  the  discharge  of  his  duty.  Neither  can 
there  be  any  doubt  that  there  was  more  or  loss  dis- 
turbance and  disorder,  which  followed  the  use  of  ex- 
cited language.  According  to  the  weight  of  the 
evidence,  as  I  understand  it,  the  supervisor  did  tell 
Mr.  Dwyer  not  to  interfere,  or  "to  stop,"  or  ''shut 
up,"  or  that  he  would  be  put  out;  to  which  Dwyer 
returned  opprobrious  language,  threatening  to  strike 
the  supervisor;  and  thereupon  the  supervisor,  having 
insisted  he  should  be  removed  or  turned  out,  and  say- 
ing that  if  no  one  else  would  do  it  he  would  himself, 
seized  Mr.  Dwyer,  as  some  of  the  witnesses  say,  by  the 
throat,  and  others  say  by  the  collar,  or  by  the  breast. 
It  does  not,  perhaps,  matter  iu  what  particular  way. 
He  did  not  strike  Dwyer,  and  was  himself  immedi- 
ately struck  by  Dwyer.  The  questiou  is  whether  what 
was  done  by  the  supervisor  was  in  pursuance  of  his 
authority  as  an  officer  of  the  United  States  there  pres- 
ent under  the  law. 

I  do  not  justify  in  all  respects  the  manner  of  the 
action  of  the  supervisor.    It  woioid  Yiv?^  >M«a  TsixkOoL 
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more  creditable  to  him  if  he  had  shown  more  equanim- 
ity of  temper;  if  he  had  not  become  so  excited,  and  if 
he  had  not  returned  sharp,  bad  language  to  the  same 
kind  of  languafi:e.  But  we  must  make  allowance  for 
the  infirmities  of  human  nature;  and  we  cannot  sup- 
pose that  a  man  will  always  be  unruffled  when  he  is 
attacked,  and  when  opprobrious  language  is  used 
toward  him.  The  question  is,  after  all,  had  he  the 
right  to  do  what  he  did? 

Had  he  the  right  to  preserve  order?  Had  he  the 
right  to  arrest  Dwyer?  And  was  he  in  the  discharge 
of  his  duty  as  a  supervisor?  And  the  fact  that  be  may 
not  have  done  it  in  suph  a  quiet,  smooth,  regular  sort 
of  way  as  other  men  of  a  different  temperamcDt,  does 
not  render  the  principal  act  illegal.  In  other  words, 
if  a  man,  in  arresting  another,  where  be  has  the  right 
to  arrest  him,  pushes  him  with  more  force  than  per- 
haps may  be  necessary,  it  cannot,  in  general,  affect  the 
question  of  the  legality  of  the  arrest.  So  here  it  may 
be  that  the  supervisor  did  not  act  as  other  men  of  a 
cooler  temperament  might  have  acted  under  the  cir- 
cumstances; but  he  bad  the  right,  I  think,  to  arrest 
Dwyer,  and  to  preserve  order  by  removing  him  from 
the  room.  The  difference  between  the  two  men,  as  I 
have  stated,  is  that  the  one  was  an  outsider  and  the 
other  was  clothed  with  the  authority  of  the  law. 

There  seems  to  be  some  misapprehension  in  the  pul>- 
lic  mind  as  to  the  righ|.s  of  the  officers  of  the  United 
States  in  cases  of  this  kind,  as  though  they  were  in- 
terfering with  the  rights  of  the  State  or  of  the  city. 
It  is  not  BO.  The  United  States  has  the  undoubted 
right  to  interfere  in  all  cases  where  there  is  a  registra- 
tion of  voters  for  an  election  of  members  of  Congress, 
and  where  that  interference  occurs  under  the  author- 
ity of  a  statute  of  the  United  States  there  can  be  no 
law  which  is  paramount  to  it;  and  as  the  Supreme 
Court  of  the  United  States  has  said,  there  is  nothing 
in  derogation  of  the  rights  of  the  States  in  this.  Ex 
parte  Siebold^  100  U.  S.  371.  We  should  move  on  har- 
moniously in  the  one  case  as  in  the  other — each 
within  its  respective  sphere  —  the  United  States  as  a 
National  government,  and  the  State  as  a  government 
clothed  with  all  the  powers  which  affect  us  as  indi- 
viduals—our lives,  our  liberties,  our  property,  our  rela- 
tions to  each  other  as  citizens  of  the  State.  But  when 
the  question  of  nationality  and  of  the  rights  of  the 
United  States  as  a  nation  arises  and  has  to  be  decided, 
then  the  National  power  and  sovereignty  override 
what  is  sometimes  called  the  sovereignty  of  the  State. 
Undoubtedly,  therefore,  the  National  government  has 
the  right  to  prescribe  in  what  manner  representatives 
in  Congress  shall  be  elected,  and  how  security  is  to  be 
given  to  the  rights  of  electors,  in  order  to  ascertain 
who  are  legally  elected.  So  that  while  I  have  criti- 
cised the  action  of  the  supervisor  in  the  performance 
of  his  duty,  as  I  think  the  circumstances  warrant,  and 
also  the  conduct  of  those  who  interfered  with  him, 
still  I  must  hold,  under  the  law,  that  he  was  acting  in 
the  line  of  his  duty,  and  that  it  was  not  competent  for 
any  State  authority  to  interfere  with  him  in  the  exer- 
cise of  his  right  as  a  supervisor. 

The  only  question  about  which  I  have  had  any 
doubt  since  hearing  the  testimony  in  the  case  is 
whether  what  the  supervisor  did  could  be  treated  as  in 
the  nature  of  a  mere  assault  upon  Dwyer,  and  not  as 
an  arrest.  If  it  had  been  done  without  the  prior 
words  and  acts  proved;  if,  for  example,  the  circum- 
stances which  occurred  prior  to  the  seizure  of  Dwyer 
had  not  been  as  they  were,  namely,  that  he  had  re- 
quested Dwyer,  no  matter  in  what  form  of  language, 
not  to  interfere  in  any  way;  that  he  had  called  upon 
others  to  put  him  out,  or  to  arrest  him,  then  it  would 
have  been  different;  but  having  done  that — having 
said  what  he  did — I  must  hold  that  the  act,  which 
otherwise  might  have  been  merely  an  assault,  must  be 
regarded  simply  as  a  seizare,  with  perhaps  more  vio- 


lence than  was  necessary,  to  remove  the  man  from  the 
room,  because  he  said,  *^  if  no  one  else  will  remove  him 
I  will  do  it."  The  prisoner,  therefore,  will  be  dis- 
charged from  custody. 


MICHIGAN  SUPREME  COURT  ABSTRACT. 

NOVEMBER  10, 1880. 

Amendment  — CHANGING  bill  to  declare  lien  to 

ONE  FOIt  PORECLOSURE— WHEN  AMENDMENTS  ALLOWED 

—  LIMIT  TO  ALLOWANCE.— A  bill  in  equity  was  filed 
for  the  purpose  of  establishing  a  lien  upon  lands  for 
moneys  loand  upon  mortgages  thereon,  assumed  to  be 
void.  The  court  held  the  mortgages  to  be  valid.  UeZd, 
that  an  amendment  to  the  bill,  praying  for  the  fore- 
closure of  the  mortgages,  was  proper.  The  rules  for 
amendment  are  exceedingly  liberal  when  justice  will 
thereby  be  done  and  wrong  prevented.  A  necessary 
party  is  often  permitted  to  be  added  at  the  hearing; 
and  even  on  appeal  the  case  may  be  remanded  for  the 
purpose.  Lewis  v.  Darling,  16  How.  1;  Palmer  v. 
Rich,  12  Mich.  414.  A  bill  for  specific  performance  is 
sometimes  permitted  to  be  converted  into  a  bill  to 
rescind  when  it  is  manifest  from  the  evidence  that 
such  should  have  been  the  relief  prayed  for.  Parill  v. 
McKinley,  9  Gratt.  1;  Hewitt  v.  Adams,  50  Me.  271. 
See  Whalan  v.  Sullivan,  102  Mass.  204 ;  Neale  v.  Neales, 
9  Wall.  1.  In  Sanborne  v.  Sanborne,  7  Gray,  142,  leave 
to  change  a  bill  for  specific  performance  into  a  bill  for 
relief  on  the  ground  of  fraud  seems  to  have  been  de- 
nied only  because  jurisdiction  in  cases  of  fraud  had 
been  conferred  on  the  court  since  *suit  was  brought. 
An  amendment  to  bring  new  transactions  into  an  ac- 
counting in  a  partnership  case  was  allowed  at  the 
hearing  in  Drew  v.  Beard,  107  Mass.  64;  and  one  quite 
as  radical  was  permitted  in  Darlington's  Appeal,  86 
Penn.  St.  512,  in  the  appellate  court.  In  Tremolo 
Patent,  23  Wall.  518,  an  amendment  was  allowed  after 
decree,  which  changed  the  character  of  the  bill  from 
one  relying  on  a  patent  to  one  based  on  a  reissue;  it 
being  manifest  that  the  merits  had  been  fully  gone 
into.  The  limit  to  amendments  is  this:  They  must 
not  be  allowed  to  prejudice  the  substantial  rights  of  the 
defendant;  but  observing  due  caution  in  that  regard, 
the  time  and  the  extent  of  change  are  in  the  discre- 
tion of  the  court.  Hewitt  v.  Dement,  57  HI.  500; 
Munch  V.  Shabel,  37  Mich.  166;  Codington  v.  Mott,  1 
McCarter  (N.  J.),  430;  Camp  v.  Waring,  25  Conn.  520. 
A  plain  case  for  refusing  amendment  at  the  hearing  is 
where  the  case,  after  amendment,  would  be  defective 
on  the  proofs.  Curtis  v.  Goodenow,  24  Mich.  18. 
Church  V.  Holcomh.    Opinion  by  Cooley,  J. 

Common  carrier— goods  injured  while  in  tran- 
situ THROUGH  successive   CARRIERS,  NOT   PRESUMED 

INJURED  BY  LAST  ONE.  — Two  marble  fountains  were 
packed  and  shipped  at  New  York  for  stations  on  the 
M.  railroad.  They  were  forwarded  by  the  New  York 
Central  &  Hudson  River  railroad  to  Bufi^lo.  From 
there  they  were  taken  by  the  Lake  Superior  Transit 
Company  to  Marquette,  and  at  that  place  delivered  to 
defendant,  the  M.  Railroad  Company,  which  carried 
them  to  their  destinations.  On  arriving  there  each 
fountain  was  found  to  be  broken.  There  was  nothing 
on  the  outside  of  the  packages  to  indicate  that  the 
contents  were  injured.  Held^  that  there  was  no  pre- 
sumption that  the  breakage  took  place  while  the  foun- 
tains were  in  defendant's  charge,  and  that  an  motion 
for  Buoh  breakage  could  not  be  maintained  against  de- 
fendant without  prf>vin^  that  it  received  the  fountains 
in  good  order.  The  suit  is  based  on  the  negligence  of 
the  carrier.  It  can  only  be  maintained  on  the  theory 
that  the  carrier  or  its  servants  did  not  properly  care 
for  or  handle  the  goods.  There  is  no  rale  better  estab- 
lished or  more  righteous  than  tlwt  any  one  who  olftiBM 
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a  right  to  damages  for  negligence  must  prove  it.  The 
presumption  that  a  party  sued  has  done  no  wrong 
must  prevail  till  wrong  is  shown.  A  carrier's  obliga- 
tion to  carry  safely  what  he  receives  safely  is  inde- 
pendent of  care  or  negligence.  But  in  the  absence  of 
proof  that  there  was  property  delivered  to  him,  or 
safely  delivered  to  him,  any  presumption  that  he  re- 
ceived it  is  one  which  goes  beyond  and  behind  the 
duty  of  a  carrier  and  enters  into  the  origin  and  mak- 
ing of  the  contract.  Until  such  property  comes  into 
his  hands  there  is  nothing  for  a  contract  to  act  upon, 
and  the  contract  is  not  proved  until  that  is  proved.  In 
a  somewhat  similar  case.  Muddle  v.  Stride,  9C.  &  P. 
380,  Lord  Denman  told  the  jury  that  if  it  were  left  in 
doubt  what  the  cause  of  damage  was,  the  defendants 
were  entitled  to  their  verdict,  "  because  you  are  to  see 
clearly  that  they  were  guilty  of  negligenc'e  before  you 
can  find  your  verdict  against  them.  If  it  turns  out, 
in  the  consideration  of  the  case,  that  the  injury  may  as 
well  be  attributable  to  the  one  cause  as  to  the  other, 
then  also  the  defendants  will  not  be  liable  for  negli- 
gence." In  Gilbert  v.  Dale,  5  Ad.  &  EL  543,  the  same 
rule  was  laid  down,  and  it  was  held  that  there  could 
be  no  recovery  without  proof,  and  that  the  presump- 
tion could  not  be  raised  without  foundation.  And  in 
Midland  Ry.  Co.  v.  Bromley,  17  Q.  B.  372,  tue  same 
principle  was  affirmed  and  it  was  held  that  if  the  evi- 
dence was  as  consistent  with  the  claim  of  one  side  as 
with  that  of  the  other  the  plaintiff  must  fail,  because 
he  mast  make  his  proof  preponderate.  The  cace  of 
Laaghlin  v.  Railway,  28  Wis.  204,  dissented  from.  Mar- 
queUtj  Houghton  A  Ontonagon  Railroad  Co,  v.  Kirk- 
tDood,    Opinion  b^  Campbell,  J. 


MASSACHUSETTS  SUPREME  JUDICIAL 
COURT  ABSTRACT. 

OCTOBER,  1880. 
MUNTCIPAIi  COBPORATION  — DEPBCT  IN  HIGHWAY  — 

B07  COASTINQ  ON  SLAD.  —  A  boy  coasting  upon  a  hand 
sled  is  not  a  defect  or  want  of  repair  in  the  highway, 
for  which  a  city  is  liable  to  a  person  struck  by  the 
moving  sled.  Vinal  v.  Dorchester,  7  Gray,  421 ;  Shep- 
herd y.  Chelsea,  4  Allen,  113;  Barber  v.  Roxbury,  U 
id.  818;  Hutchinson  v.  Concord,  41  Vt.  271.  Pierce  v. 
City  of  New  Bedford.    Opinion  by  the  court. 

PA8SKNGSB  — ONS  WHO   UBAVBS  A  RAIIiROAD   TRAIN 

IN  MOTION  GSASES  TO  BE. — lu  an  actiou  against  a  rail- 
road company  for  a  statute  penalty  for  killing  one  H., 
claimed  to  be  a  passenger  upon  defendant's  railroad,  it 
appeared  that  the  deceased,  who  was  travelling  on  de- 
fendant's train,  left  it  while  it  was  in  motion,  slowly 
passing  a  station  where  he  intended  to.  alight,  and  was 
stmck  by  a  train  passing  on  another  track  and  killed. 
Heldt  that  deceased  was  not  a  passenger  after  he  had 
left  the  moving  train,  and  was  not  entitled  to  protec- 
tion by  defendant  as  such.  It  is  true  that  one  who  has 
bought  a  ticket  of  a  railroad  corporation  is  ordinarily 
a  passenger  of  the  corporation  from  the  time  when  he 
nsasonably  and  properly  starts  from  the  ticket  office  or 
waiting  room  in  the  station  to  take  his  seat  in  a  car  of 
the  train,  until  he  has  reached  the  station  to  which  he 
is  entitled  to  be  carried,  and  has  had  an  opportunity  by 
safe  and  eonvenient  means  to  leave  the  train  and  road- 
way of  the  corporation  at  that  station.  Warren  v. 
Fitchbnrg  Railroad  Co.,  8  Allen,  227.  The«duty  of  the 
eorporation  toward  him  is  to  furnish  a  well-constructed 
and  safe  road,  suitable  engine  and  cars,  competent  and 
careful  engine  men,  conductors,  and  other  necessary 
laborers,  in  order  that  all  Injuries  which  human  fore- 
sight can  guard  agaloit  may  be  prevented.  But  this 
duty  rmU  on  the  corporation  only  so  long  as  the  pass- 
enger aaas  lit  to  be  carried  bgr  it;  and  if  he  chooses  to 
•iMadon  Ua  Joomeiy  ftt  any  point  before  reaching  the 


place  to  which  he  is  entitled  to  be  carried,  the  corpora- 
tion ceases  to  be  under  any  obligation  to  provide  him 
with  the  means  of  travelling  further.  And  while  it  is 
true  that  if  he  leaves  the  train  while  it  is  at  rest  at  a 
station,  he  is  entitled  to  an  opportunity  so  to  do  in 
safety,  it  is  equally  true  that  tbe  corporation  is  not 
under  any  obligation  to  make  it  safe  for  him  to  leave 
the  train  while  it  is  in  motion,  and  that  if  he  does  so 
he  assumes  all  risk  of  injury.  Gavett  v.  Manchester 
&  Lawrence  Railroad  Co.,  16  Gray,  501.  In  the  case  at 
bar,  so  long  as  tbe  train  was  in  motion,  H.  could  not 
leave  it  and  still  retain  his  right  to  protection  uutil  he 
had  left  the  "roadway  of  the  corporation.  By  leaving 
tbe  train  while  in  motion,  he  ceased  to  be  a  passenger 
and  to  have  the  rights  of  a  passenger  as  completely, 
though  the  train  was  moving  slowly  and  was  near  by 
the  station,  as  if  he  had  left  it  while  moving  at 
full  speed  between  stations.  Hickey  v.  Boston  & 
Lowell  Railroad  Co.,  14  Allen,  429.  The  fact  that  the 
car  in  which  H.  was  had  passed  the  platform  of  the 
station  to  which  he  was  entitled  to  be  carried,  did  not 
give  him  the  right  to  leave  the  train  at  the  risk  of  tbe 
company.  Commoyiioealth  v.  Boston  &  Maine  Rail- 
road Co. 


NEW  JERSEY  SUPREME  COURT  ABSTRACT. 

JUNE  TERM,  1880.» 

MUNICIPAIi  CORPORATION  —  POWER  TO  REGUIiATE 
BUSINESS,  NOT  POWER  TO  TAX  —  LIMIT  OF  AUTHORITY 

TO  REGULATE. — Power  111  a  municipal  corporation  to 
regulate  and  license  a  business  or  trade  confers  no 
power  to  impose  a  tax  npoui  such  business  or  trade. 
The  rules  and  regulations  which  a  corporation  may 
make  in  respect  to  business  or  trade;  under  its  police 
power,  are  such  only  as  have  relation  to  the  public 
health,  morals,  and  order  of  the  community.  Free- 
holders of  Essex  V.  Barber,  2  Halst.  G4;  North  Hud- 
son Co.  Railway  Co.  v.  Hoboken,  12  Vroom,  71 ;  John- 
son V.  City  of  Philadelphia,  6  Penn.  St.  445;  Kepp  v. 
City  of  Paterson,  2  Dutch.  298;  State  v.  City  of  Ho- 
boken, 4  Vroom,  280;  Dunham  v.  Village  of  Rochester, 
5  Cow.  462.  MUhlenhrinck  v.  Long  Brancli  Commis- 
sioners.   Opinion  by  Knapp,  J. 

Settlement  —  of  infant  at  birth  that  of  father 

—  PLACE  OF  BIRTH   PRIMA   FACIE    PLACE   OF.— It    is    a 

perfectly  well-settled  rule  of  the  law  that  the  legal 
settlement  of  the  father  at  the  time  of  the  birth  of  a 
legitimate  child  is  communicated  to  the  child,  and  re- 
mains as  its  settlement  until  it  acquires  another,  either 
by  its  own  act  or  by  the  act  of  the  father,  gaining  a  new 
settlement  while  such  child  remains  with  him  and  un- 
cmancipated.  3  Burn's  Just.  28:  Denton  v:  Stoke 
Lane,  1  Sess.  Cas.  18;  2  id.  112;  St.  Giles  v.  Eversley, 
Str.  580;  3  Salk.250;  Overseers  of  Vernon  v.  Overseers 
of  Smithville,  17  Johns.  89;  Townsend  v.  Billerica,  10 
Mass.  411;  Readington  v.  Tewksbury,  1  Penn.  289; 
Niskayuna  v.  Albany,  2  Cow.  637.  It  is  equally  well 
settled  that  the  place  of  one*s  birth  is,  prima  facie,  the 
place  of  his  settlement.  This  is  in  part  a  rule  of  evi- 
dence, but  it  is  plenary  proof,  unless  its  effect  be  over- 
come by  evidence  of  another  settlement,  actual  or 
derivative.  3  Burn's  Just.  26;  Alexandria  v.  King- 
wood,  3  Halst.  370;  Paterson  v.  By  ram,  3  Zabr.  391. 
Such  prima /acie  proof  is  overcome  by  showing  that 
the  settlement  of  the  father  was  in  a  different  place  at 
the  time  of  the  birth,  for  such  settlement  of  the  father 
instantly  communicated  itself  to  the  child,  and  became 
its  settlement.  Overseer  of  the  Poor  of  Shrewsbury  v. 
Overseer  of  Vie  Poor  of  Holmdel.  Opinion  by  Knapp.  J. 

Will— IN  form  of  letter— construction  of  — 
OONTiNGBNT  UPON  EVENT.- By  a  will  made  November 
15,  I860,  the  testatrix  devised  all  her  estate  to  her 
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husbaud,  in  fee.  In  January,  1876,  she  and  her  hus- 
band being  about  tu  travel  abroad,  she  wrote  this: 
**  My  Dear  Father— In  case  of  any  thing  happening  us, 
I  would  wish  3-ou  to  take  charge  of  our  {Property.  By 
law,  I  suppose  it  would  be  divided  between  all  my 
sisters.  I  would  wish  it  otherwise.  I  wish  all  the 
property  to  be  sold  except  any  portion  of  Deal  E. 
would  wish  to  retain  for  herself;  then  the  money  to  be 
put  in  government  securities,  or  any  other  sure  invest- 
ment. I  make  E.  K.  my  solo  heir.  I  know  she  is 
just,  and  will  give  to  those  who  need,  and  will  be 
guided  entirely  by  your  advice.  Your  aflfeotionate 
daughter,  M.  B.,  120  East  26th  street.  January  18th, 
1876.  Witnesses  of  signature,  A.  J.  W.,  C.  C."  Held, 
that  this  instrument  was  of  a  testamentary  character, 
being  executed  in  conformity  with  the  statute,  HeUU 
also,  that  it  was  contingent;  that  the  contingency  pro- 
vided for  was  not  the  death  of  testatrix's  husband 
before  herself,  nor  the  death  of  both  by  the  same  acci- 
dent, but  was  tlie  death  of  both  while  upon  their 
travels.  In  construing  a  will,  it  will  be  concluded  that 
the  testator  contemplated  and  made  provision  for  a 
lapse  only  when  there  is  a  clear  intimation  to  that 
oflfect.  Roberts  v.  Roberts,  2  Sw.  &  Tr.  337;  In  goods 
of  Porter,  L.  R.,  2  P.  &  D.  23;  In  goods  of  Robinson, 
etc.,  id.  171;  2  Jarm.  on  Wills,  665;  Home  v.  Pillaus,  2 
M.  &  K.  15;  Lord  Douglas  v.  Chalmcr,  2  Ves.  Jr.  521. 
Cowley  v.  Knapp.     Opinion  by  Dixon,  J . 


PENNSYLVANIA  SUPREME    COURT  AB- 
STRACT. 

OCTOBEU4,  1880. 
Master    and    servant  — negligence — duty   of 

MASTER  to  provide  SAFE  MACHINERY  —  DERRICK 
ROPE— MACHINERY  LIABLE  TO  DECAY  MUST  BE  RE- 
NEWED.— B.,  the  employee  of  a  Kiilroad  company,  was 
killed  while  at  work,  by  the  breaking  of  a  rope  upon  a 
derrick  in  use  and  belonging  to  the  company.  It  was 
shown  that  the  rope  externally  appeared  sound,  but 
that  it  had  been  in  use  for  two  or  three  years  or  more, 
continually  exposed  to  the  weather,  and  witnesses 
testified  that  it  was  actually  rotten  when  the  break 
occurred.  There  was  evidence  in  the  case  that  such  a 
rope  after  exposure  for  a  year  or  more  becomes  un- 
sound, though  it  may  not  show  outward  signs  of  decay. 
Held,  that  there  was  evidence  for  the  jury  upon  the 
question  whether  such  rope  was  a  sound  one,  and  if 
not,  the  railroad  company  would  be  liable  for  one  in- 
jured by  reason  of  such  unsoundness.  A  servant  as- 
sumes all  the  ordinary  risks  of  his  employment.  He 
cannot  hold  the  master  responsible  for  an  injury 
which  cannot  be  traced  directly  to  his  negligence. 
The  duty  which  the  master  owes  to  his  servants  is  to 
provide  them  with  safe  tools  and  machinery,  where 
that  is  necessary.  When  he  does  this  he  does  not 
however  engage  that  they  will  always  continue  in  the 
same  condition.  Any  defect  which  may  become  ap- 
parent in  their  use  it  is  the  duty  of  the  servant  to 
observe  and  report  to  his  employer.  The  servant  has 
the  means  of  discovering  any  such  defect  which  the 
master  does  not  possess.  It  is  not  negligence  in  the 
master  if  the  tool  or  machine  breaks,  whether  from  an 
internal  original  fault,  not  apparent  when  the  tool  or 
machine  was  at  first  provided,  or  for  an  external  ap- 
parent one  produced  by  time  and  use,  not  brought  to 
the  master's  knowledge.  These  are  the  ordinary  risks 
of  the  employment  which  the  servant  takes  upon  him- 
self. Ryan  v.  Cumberland  Valley  R.  Co.,  11  Harris, 
884.  But  do  these  rules  apply  to  such  an  instrument 
as  a  rope  used  in  a  derrick  which  is  engaged  in  raising 
heavy  weights  7  The  master  is  bound  to  know  that  a 
rope  under  such  circumstances  will  only  last  a  limited 
time.    It  will  not  do  for  him  to  furnish  a  sound  Fop« 


and  then  fold  his  arms  until  by  actually  breaking  it  is 
demonstrated  to  be  insiecure.  It  will  not  do  to  say 
that  the  servant  is  bound  to  know  this  as  well  as  hia 
master,  and  to  warn  him  that  after  such  a  time  he 
ought  to  procure  a  new  rope.  Is  the  servant  bound  to 
notify  the  master  of  that  which  he  knows  or  ought  to 
know  himself  without  such  information?  He  knows 
how  long  the  rope  has  been  in  use.  The  servant  may 
not  know.  It  is  the  duty  of  employers  to  renew  in- 
stiniments  of  this  character  at  proper  intervals.  The 
expense  would  certainly  not  be  great,  and  a  due  regard 
to  the  lives  of  their  servants  imperatively  demands  it. 
Baker  v.  Allegheny  Valley  Railroad  Co.  Opinion  by 
Sharswood,  C.  J. 

Statutory  construction  —  condtitutional  pro- 
vision MADE  definite  BY  EXISTING  LEGISLATION  — 
SURVIVAL    OF   CAUSE    OF    ACTION    FOR  DEATH. — By    a 

statute  of  Pennsylvania,  passed  in  1855,  the  right  of  ac- 
tion in  case  of  injuries  resulting  in  death  was  con- 
ferred only  upon  parents  for  the  loss  of  children,  and 
children  for  the  loss  of  parents,  and  reciprocally  upon 
husband  and  wife.  This  was  the  law  in  1873  when  a 
State  Constitution  was  adopted  which  declared  that  in 
cases  of  death  resulting  from  injuries,  **  the  right  of 
action  shall  survive,  and  the  General  Assembly  shall 
prescribe  for  whose  benefits  such  actions  shall  be  prose- 
cuted." Since  the  adoption  of  the  Constitution  no 
new  legislation  lias  been  enacted  on  this  subject.  Held, 
that  the  act  of  1855  is  still  the  law,  and  that  no  right  of 
action  survives  to  the  administrator  of  the  deceased 
person  under  the  constitutional  provision.  See  Mann 
V.  Wieand,  4  Week.  N.  C.  6.  Books  v.  Borough  of 
Danville.    Opinion  by  Green,  J. 


VERMONT     SUPREME     COURT   ABSTRACT. 

JANUARY  TERM,  1880.» 

Common  carrier— not  liable  for  loss  of  goods 
by  connecting  carrier  —  contract  beyond  route 
—  LIMITATIONS  IN  RECEIPT  GIVEN  BY.—  (1)  lu  the  ab- 
sence of  special  contract,  a  common  carrier  receiving 
a  parcel  marked  to  a  point  beyond  its  route,  but  hav- 
ing no  special  business  relationship  with  the  carrier  on 
the  connecting  line,  is  responsible,  as  such  carrier,  only 
for  safe  and  seasonable  delivery  at  the  end  of  its  own 
route  to  the  carrier  next  in  the  line  of  transportation. 
In  case  for  money  delivered  to  the  agent  of  an  express 
company  to  be  sent  to  a  place  beyond  the  route  of  the 
company.  It  appeared  that  the  agent  told  plaintiff  that 
he  could  not  bill  beyond  the  route  of  the  company. 
Plaintiff  said  he  wanted  to  pay  through,  and  paid  a 
certain  amount  for  through  charges,  and  received  a 
receipt  for  the  money  to  be  sent,  containing  a  memo- 
randum of  such  payment.  Held,  that  on  the  facts 
there  was  not  a  special  contract  to  carry  to  destination. 
(2)  The  receipt  contained  a  clause  limiting  the  liability 
of  the  company  to  the  risks  of  carriage  to  the  end  of 
its  route.  The  consignor  could  not  read,  and  the  agent 
read  the  principal  part  of  the  receipt  to  him,  but  did 
not  read  that  clause.  Held,  that  as  that  clause  was 
expressive  only  of  the  company's  liability  under  the 
law,  the  omission  to  read  it  was  no  fraud  on  the  con- 
signor. (3)  Such  a  receipt,  like  any  simple  receipt, 
may  be  explained  by  parol  evidence.  Hadd  v.  United 
States  A  Canada  Express  Co.    Opinion  by  Veazey,  J. 

Bankruptcy— COMPOSITION— DOBS  not  bar  debt 

CREATED  BY  DEFENDANT'S  FRAUD.—  An  aotlou  tO  re- 
cover a  debt  created  by  the  fraud  of  the  defendant  is  not 
barred  by  a  composition  between  defendant  and  his 
creditors  under  the  act  of  Congress  of  Jane  22, 1874,  in 
amendment  of  the  Bankrupt  Act,  any  more  than  it 
would  be  by  a  discharge  under  the  original  act.    Morte 
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y.Hatohins,  102  Mass.  439;  In  re  Devoe,  1  Lowell,  251; 
Turner  v.  Atwood,  124  Mass.  411;  Mud^e  v.  Wilmot, 
Id.  493;  Libbej  v.  Strasburger,  14  Hun,  120;  Leg^gett  v. 
Barton,  U  Yroom,  83.  Scott  v.  Olmatead.  Opinion 
by  Veazey,  J. 

Fbaudulcnt  convey ancr—of  exempt  property. 

—  Fraad  upon  creditors  is  not  predioable  of    the  con- 

vejanoe  of  property  that  is  exempt  from  attachment. 
Prout  etal,Y.  Vaughn  et  aL    Opiulou  by  Barrett,  J. 

NSQIilOKNCB —  WHAT  CARE  AND  PRUDENCE  TRAVEIi- 

LERSON  HIGHWAY  MUST  EXERCISE.— The  ** Ordinary 
care  and  prudence  "  that  the  traveller  on  a  highway  is 
bound  to  exercise  with  reference  to  insufficiencies 
thereof,  are  the  care  and  prudence  of  a  prudent  and 
careful  inan.  Thus,  in  case  for  injury  on  a  high wey, 
the  court  was  requested  to  charge  that  plaintiff  could 
not  recover  if  want  of  care  on  his  part  contributed  to 
the  injury.  The  court  so  charged,  and  charged  also 
that  the  expression,  **  ordinary  care,"  excluded  the 
idea  of  extraordinary  care  and  the  idea  of  careless- 
ness; that  the  plaintiff  was  bound  to  exercise  a  mean 
degree  of  care,  **that  measure  of  care  and  atten- 
tion ♦  ♦  ♦  that  persons  of  ordinary  care,  men 
geuerally,ordinary  prudent  men,'*  exercise  ir  '  t  simi- 
lar circumstances;  and  that  if  plaintiff  '  «.oa  what 
any  ordinary  man,  any  man  of  ordinary  care  and  at- 
tention would  have  done,"  was  **  exercising  such  a 
measure  of  care  as  men  ordinarily  would  have  exer- 
cised,'* he  had  satisfied  the  rule.  Held,  that  the  charge 
failed  to  convey  the  true  sense  and  force  of  the  rule, 
and  was  therefore  erroneous.  Briggs  v.  Taylor,  28  Yt. 
180;  Folsom  v.  Underbill,  86  id.  580.  Reynolds  v.  City 
of  Burlinfftofi.     Opinion  by  Barrett,  J. 

COWS  KILLED  BY  TRAIN  ON  UNFENCED  RAILROAD 

—  CONTRIBUTORY  NEGLIGENCE  NOT  DEFENSE.— In  Oase 

for  the  killing  of  cows  by  a  train  on  defendant's  rail- 
road, it  appeared  that  the  cows  when  killed  were  lying 
on  the  track  in  plaintiff's  meadow  through  which  the 
road  ran,  and  into  which  plaintiff  had  turned  the  cows 
to  graze,  and  that  the  road,  although  it  had  then  been 
in  partial  operation  about  a  month,  was  there  still  un- 
fenced.  Held,  that  under  section  47,  chapter  28,  gene- 
ral statutes,  the  duty  of  defendant  was  absolute  to 
erect  and  maintain  fences  al'^ng  its  road;  and  that 
therefore  the  question  as  to  contributory  negligence  on 
the  part  of  plaintiff  in  turning  his  cows  into  the 
meadow  did  not  arise.  Jackson  v.  Rutland  &  B.  R. 
Co.,  25  Vt.  150;  Morse  v.  Rutland  &  B.  R.  Co.,  27  id. 
49;  Bemis  v.  Connecticut  &  P.  K.  R.  Co.,  42  id.  375. 
The  Legislature  had  the  power  and  right  to  impose 
this  duty  and  liability  upon  the  defendant.  Thorpe  v. 
Rutland  &  B.  R.  Co.,  27  Vt.  140.  Meade  v.  Burlington 
A  LaimodU  Railro€id  Co,    Opinion  by  Ross,  J. 

MimiCIPAL    CORPORATION  — NEGLIGENCE     IN    CON- 
8TBUCTINO  SEWBB  — LIABILITY   POR  INJURY  BY   DIS- 

CHABOS  ov  BBWAOB.  —  In  case  against  an  incorporated 
village  for  negligence  in  the  construction  of  a  sewer 
through  plaintiff's  premises,  and  for  neglect  in  keeping 
it  in  repair,  whereby  sew/ige  overflowed  upon  plaintiff's 
premises,  it  appeared  that  defendant  was  by  its  char- 
ter empowered  to  make  and  maintain  sewers.  The 
charter  having  been  sought  and  accepted  with  a  view 
to  the  realization  of  benefits  to  the  inhabitants  of  the 
village  and  not  to  the  discharge  of  a  public  duty,  it 
was  h^ld^  that  the  charter  power  l>eing  proprietary  in 
it!  character,  the  defendant  was  by  implication  bound 
so  to  exercise  it  as  to  work  no  unnecessary  injury  to 
persons  or  property  thereby  affected;  and  that  for 
negligence  or  anskillfnlness  in  the  construction  of  a 
sewer,  or  want  of  care  in  keeping  it  in  repair,  an  action 
would  lie  at  rait  of  any  person  thereby  injured.  Cooley 
oo  ConAt.  Llm.  U7;  Shearm  &  Redf.  on  Keg.,  §  126;  2 
DIIL  on  Man.  Corp.,  f  802 ;  Brine  v.  Great  Western  Ry. 
Co^  3  BmI  4{  H«  101;  ICanlej  v.  Canal  &  Ry.  Co.,2H. 


&  N.  840;  Weet  v.  Brockport,  16  N.  Y.  161.  In  Bailey 
V.  Mayor  of  New  York,  3  Hill,  531;  S.  C,  2  Den.  433, 
it  is  said :  **  If  the  grant  was  for  purposes  of  private 
advantage  and  emolument,  though  the  public  ma^  de- 
rive a  common  benefit  therefrom,  the  corporation  is  to 
be  regarded  qtu)  ad  hoc  as  a  private  company.  It  stands 
upon  the  same  footing  as  would  any  individual  cr 
body  of  persons  upon  whom  the  like  special  franchises 
had  been  conferred.'*  To  the  same  effect,  Detroit  v, 
Corey,  9  Mich.  165;  Jones  v.  New  Haven,  34  Conn.  1; 
Child  V.  Boston,  4  Allen,  41;  Clothier  v.  Webster,  12 
C.  B.  789.  The  flooding  of  land  with  sewage  so  as  to 
create  a  nuisance  thereon  and  so  as  effectually  to  im- 
pair its  usefulness,  is  a  taking  of  it  within  the  purview 
of  the  constitutional  inhibition  of  the  taking  of  pri- 
vate property  for  public  use  without  compensation. 
Eaton  V.  Railroad  Co.,  51  N.  H.  504;  Inman  v.  Tripp, 
11  R.  I.  520;  Nevins  v.  Peoria,  41  111.  502;  Pettigrew  v. 
Evansville,  25  Wis.  223;  Ashley  v.  Port  Huron,  15  Alb. 
L.J.  81;  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166; 
O'Brien  v.  St.  Paul,  18  Minn.  176;  Columbus  v.  Woolen 
Mills  Co.,  33  Ind.  435;  2  Ad.  on  Torts,  1314.  TFinn  v. 
Village  of  Rutland.    Opinion  by  Powers,  J. 


WISCONSIN  SUPREME   COURT  ABSTRACT.* 
Assignment  FOR  CREDITORS — assignee  has  only 

RIGHT  OP  assignor — UNFILED  CHATTEL  MORTGAGE.— 

A  voluntary  assignee  for  the  benefit  of  creditors  is  a 
representative  only  of  the  assignor,  and  cannot  acquire 
a  right  of  action  by  virtue  of  his  assignment  that  his 
assignor  could  not  have  hud.  A  bill  of  sale  of  person- 
alty, binding  upon  the  parties,  intended  as  a  mortgage, 
but  not  filed  as  required  by  statute,  is  binding  upon 
a  voluntary  assignee  for  the  benefit  of  creditors  of  the 
assignor  and  mortgagor.  Estabrook  v.  Messersniith, 
18  Wis.  551;  Jones  v.  Yates,  9  B.  &  C.  532;  Nichols  v. 
Kribs,  lOWis.  76;  Thompson  v.  Hintgen,  11  id.  112; 
Reiley  v.  Johnson's  Ex'rs,  22  id.  279.  Hawks  v.  Pretz- 
laff.  Opinion  by  Orton,  J. 
[Decided  Nov.  10,  1880.] 

Infant  —  emancipated  entitled  to  earnings 
against  creditor  of  father  — may  purchase  and 
convey  personal  property  by  gift  —  possession 
PRIMA  FACIE  EVIDENCE  OF  TITLE.  —  Defendant,  as 
constable,  seized,  upon  an  attachment  against  plain t- 
iffs  father,  a  piano  which  had  been  purchased  by  an 
infant  son  of  the  father,  who  had  been  emancipated 
by  the  father,  and  presented  to  defendant,  his  sister, 
who  had  it  in  her  possession  at  the  time  of  the  seizure. 
Held^  that  plaintiff  was  entitled  to  maintain  an  action 
against  defendant  for  the  piano  or  its  value.  It  is  a 
well-settled  principle  of  law  that  a  father  may  emanci- 
pate his  minor  son,  and  by  agreement  with  htm  relin- 
quish the  riKbt  he  would  otherwise  have  to  his  services. 
Monaghan  v.  School  Dist.,  38  Wis.  100.  And  this  he 
may  do  although  insolvent  at  the  time.  Atwood  v. 
Holcomb,  39  Conn.  270;  Lackman  v.  Wood,  25Cal.  147. 
It  follows,  therefore,  that  the  infant  son  of  the  father 
had  the  right  to  acquire  the  property  in  controversy, 
by  purchase  or  otherwise,  and  hold  it  as  against  his 
father  or  his  father's  creditors,  and  give  it,  if  he  saw 
fit,  to  his  infant  sister.  Another  principle  of  law  is 
equally  well  settled,  and  that  is  that  prior  possession 
is  prima  facie  evidence  of  title,  to  maintain  an  action 
to  recover  the  property  or  its  value  as  against  a  mere 
wrong-doer.  Ragan  v.  Perry,  6  Wis.  194;  Armony  v. 
Delarmre,  1  Smith's  Lead.  Cas.  151;  Coffin  v.  Ander- 
son, 4  Blackf.  394.  Wambold  v.  Vick.  Opinion  by 
Orton,  J. 
[Decided  Nov.  30, 1880.] 

Payment  —  ACCORD  and  satisfaction— aookpt- 

ANOE  OF  DEBTOR*S  NOTE  FOR  LESS  AMOUNT  THAN  PRIOE 

*  To  appear  in  50  Wisconsin  Reports. 
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I.— Plaintiff  hold 
notusgivoii  by  C  and  aecured  by  a  mortgage  gireu  by 
the  wife  of  V.  upon  her  separate  estate.  Thereafter  C. 
went  into  bniikruptcj  and  a  oompojjitioii  was  made 
and  oonflmied.  After  tbia.  plaliitlfTa  BQd  C.  made  aa 
agreeiiieiit  whorebj  the  pniviaioua  of  tha  compoaitioiis 
were  wiiived  and  plaiiitiffn  accepted  from  C.,  In  fall 
payment  mid  Balisfaction  of  the  notes  named,  other 
notes  of  C.  for  a  leas  sam.  Thnao  last  notes  were  paid. 
JJetd,  that  the  Urat  notes  and  the  iikort|rage  were  satis- 
fled  and  ditichar(;ed  by  the  acoeplance  of  the  second 
notes.  Ill  Eastman  V.  Porter.  H  Wis.  30,  and  in  Blnnt 
T,  Walker,  11  id.  331.  It  was  In  effect  decided  that  "a 
subBistlnK  simple  contract  is  discbarged  and  eztla- 
guisbed  by  tbe  aooeptanca  of  another  contract  of  the 
same  nature  (fiveii  to  the  same  party,  and  founded 
upon  the  same  considenitlon,  if  it  iia  so  expresflly 
agreed  by  tha  psrties."  In  Story  on  Proni,  Notes,  i 
IM.  it  Is  said:  "  It  a  note  be  Riren  tor  a  pre-existing 
debt,  and  it  is  received  asanabscilute  payment  thereof, 
the  original  contract  is  exlineniiilied,  and  no  tiabitity 
thereon  any  longer  exists;  and  if  such  note  was  re- 
ceived aa  conditional  payment  only,  then,  if  duly  paid 
and  didoharged,  tbe  original  considaratlun  is  equally 
extinguished.  It  Is  true  that  the  usual  rule  Is  that 
accord  without  satlstaction  Is  no  bar  to  an  action. 
This  is  so  except  where  the  new  promise  or  coutract 
Itself  Is  the  satiBractlon  of  tbe  debt  or  brolten  con- 
tract by  the  accord  ograement."  "The  party  holding 
tbe  claim  may  agree  to  receive  a,  new  promise  of  tiie 
other  In  aatlsfactiou  of  it,  or  he  may  aRroa  to  receive  a 
new  undertaking  when  the  same  ehali  bo  executed  as 
a  satUtaction.  In  either  case  be  wiii  be  held  to  bis 
ba^cnin."  2  Parsons  on  Cont.  G81.  In  Bubonck  v. 
Hawkins,  23  Vt.  561.  this  doctrine  Is  fully  sustained. 
In  appliCBlloa  to  this  case,  it  makes  no  difference 
whether  this  principle  la  based  upon  the  theory  tbat 
the  agreement  of  oumpoaition  was  fully  executed  by 
these  parties  alone,  or  that  the  original  conaideratlon 
enters  into  and  makes  valid  tbe  new  agreement,  or 
whether  it  is  based  upon  tbe  theory  that  tha  acoord 
and  satisfattidu  were  complete  when  the  now  notes 
were  accepted  as  auob.  In  full  performance  of  the 
agreement  of  compoaition,  or  upon  tbe  theory  that 
payment  of  the  new  notes  operated  by  force  of  the 
aKreoment  between  the  parties  aa  a  payment  and  ex- 
tinguishment of  tbe  orlf^inai  notes;  for  upon  either 
theory,  according  to  the  better  authorities,  the  origi- 
nal notes  were  fully  paid  and  satinSfd,  because  it  was 
so  intended  and  agreed.  Uolding  tbis  to  be  tlie  la% 
tt  follows  that  if  the  nolea.  to  secure  which  tlie  mort- 
gage was  given,  were  paid  and  aatisfled,  the  mortgage 
was  also  satislled  and  is  discharged.  Jaffray  et  al.  v. 
Crone.  Opinion  by  Orton,  J. 
[Decided  Nov.  10,  1880.] 

RKPLEVIH  —  UES  o 


ptevln  is  a  possesaory  action,  maintslnabte  only  against 

sloQ  of  the  property  at  the  time  of  suing  out  the  writ. 
Plaintiff  was  In  possesalon  of  certain  goods  situate  in 
his  store.  Tbey  were  levied  upon  by  tbe  sheriff,  under 
a  writ  of  attachment  against  the  person  from  whom 
plaintiff  had  procured  them,  npon  a  claim  tbat  the 
transfer  to  plaintiff  was  fraudulent.  The  goods  were 
not  removed,  but  plied  up  In  one  corner,  and  a  receipt 
given  by  tbe  plaintifF  to  tbe  sheriff  tor  thorn.  Held, 
tbat  they  were  constructively  In  the  sberiffs  posses- 
sion, and  plaintiff  miglit  maintain  replevin  tor  tbeir 
recovery,  Gallagher  v.  Bishop,  15  Wls.303;  Johnsonv, 
Garllok,  2S  Wis.  705 ;  Dudley  v.  Ross,  27  Id.  GTO;  Gracev. 
Mitchell,  81  id.  633;  Latbrop  v.  Cook,  li  Ma.  Hi;  Goft 
V.  Harding,  IB  111.  Ua.  Where  an  officer  seizes  and 
s  himielt  of  chattels  under  a  writ  in  Such  a 
D  suable  blm  to  maintain  tretpau  or  re- 


plevin against  a  wrongful  taker  thereof,  then  replevin 
may  be  brought  against  the  olBoer  by  the  real  owner, 
if  a  stranger  to  the  writ,  Seweli  v.  Nichola.  34  Me. 
682.  See.  also,  Morse  v.  Hurd,  IT  N.  H.  246;  Robinsoa 
T.  Mansfleid,  13  Pick.  139;  Main  v.  Bell,  ZT  Wis.  617; 
Heath  v.  Keyea,  35  id.  06S;  Perryv.  Willsams,  30id. 
339.  Wmiama  v.  iloraan.  Opluion  by  Cole,  C.  J. 
[Decided  Deo.  IT,  1880.] 


INSUIiASCE  LAW. 

FlRBPOUCT— ASSISKHENT  OP  IKTBREST  O: 


March,  1SG9.  a  mutual  [nanrance  company  Insured  a 
niillof  Silvers  and  Woodward  for  «3,000.  for  Ave  year*, 
lu  May,  1869,  tbey,  with  the  company's  consent,  as- 
signed tbe  policy,  by  an  absolute  aaalgiiment  (but  in 
fact  only  aa  collateral  security),  to  one  Job  as  mort- 
gagee. In  April.  1871,  Woodward  conveyed  faia  inter- 
est in  tha  mill  to  Silvers,  and  orally  asBignod  bis 
interest  in  the  policy  also.  The  mill  was  burnt  down 
in  April,  1672.  Before  Woodward's  transfer  tbe  com- 
pany paid  dividends  to  Woodward  and  Silvers;  after 
tbat,  to  Silvers  alone.  Proof  of  loss  was  made  May  2, 
1BT2,  and  Silvers  Bssigoed  bis  interest  in  tbe  policy  to 
tbe  complainant  Mn^  13,  1874.  Job's  mortgage  wa* 
paid  in  April,  1878,  but  he  still  retained  posaeasion  o( 
the  policy  under  hia  aaalgnment.  On  general  demurrer 
to  the  bill,  held  II)  That  Bilvcra'  aaRlgnuient  of  his  In- 
terest In  tbe  policy  nfter  the  loss  la  not  within  tha 
clause  which  requireB  the  consent  of  the  company  to 
l>e  obtained  to  the  assignment  of  any  policy.  (2)  That 
tbe  fact  that  tbe  absolute  esslgnment  to  Job  Is  still  In 
eiiatence.  although  his  mortgage  has  been  paid;  tbat 
as  to  Woodward's  asalgnment  to  Silvers,  though  It  was 
merely  oral  and  unaccompanied  by  express  consent  of 
the  company,  the  company,  by  paying  dividends  to 
Silvers  afterward,  waived  their  strict  right  to  object 
to  aucb  assignment,  and  that,  aa  alleged,  the  company 
knowing  of  Woodward's  conveyance  of  the  property 
to  Silvers,  led  Silvers  to  ttelieve  that  it  regarded  tbe 
policy  as  valid  in  his  bands,  all  combine  to  rendertha 
remedy  at  law  inadequate  and  to  give  equity  Jurisdic- 
tion. Phillips  on  IUS..9108;  May  on  lns.,E9  880.606; 
Cook  V.  Block,  1  Hare,  300;  Bodle  v.  Chenango  MuL 
Ins.  Co..  2  N.  Y.  53;  Burton  v.  Gora  DIst.  Ins.  Co.,  12 
Grant's  Ch.  150.  New  Jersey  Court  of  Chancery,  May 
term,  1880.  Combg  v.  ShreumbuTy  Mutual  Fire  ifuitr- 
ciitce  Co.    Opinion  by  Runyon,  Chancellor. 


DATE    FOR    ADJUSTHKNT.— (1)   lu    OU 

Insolvent  mutual  life  Insurance  company,  tbe  holder) 
of  policies  matured  either  by  death  or  tha  attainment 
of  tha  age  speclQed  are  preferred  creditors,  and  tbs 
holders  of  ruiniing  policies  membura  of  tbe  debtor  cor- 
poration, and  hence  the  former  cannot  be  called  on  to 
share,  pro  ral-i.  losses  occurring  after  their  olalma 
matured.  (2)  Where,  nt  the  data  of  sucb  Insolvency, 
the  risk  on  endowment  policies  had  not  bean  tannin- 
ated,  the  holders  of  such  policies  are  not  oreditorB.  not- 
withstanding all  tbe  premiums  thereon  liable  to  b« 
called  for  had  been  paid.  (3)  The  day  on  which  tha' 
Insolvency  occurred,  as  adjudged  by  tbe  decree,  fixes 
the  time  to  which  the  several  claims  must  bo  referred 
for  adjuatmeot,  and  not  the  date  of  the  decree  itself. 
Commonwealth  v.  Maasaohusetts  Ins.  Co.,  119  Mast, 
61.  New  Jersey  Court  of  Errors,  June  term,  IBSO- 
Hayor  y,  AUoniey-OeneriU.    Opiulon  by  Dodd,  J. 

LiFB  POUCY  —  ASSiamt ENT  BT  INSOLVENT  HUSBAND 
TOWirS  UOW  TAB  VAJ:.ILI  against  CBEDITOBS.—Wbar« 

an  insolvent  debtor  holds  au  Inauraoce  policy  upon  hi* 
own  lite  he  may  assign  the  same  to  his  wife,  who  mar 
bold  the  proceeds  of  the  policy  «xempt  f ron  Uie  eUtas 
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o[  crediton  of  her  fausbniid,  eicept  aa  Co  tbo  aiiiiitirit 
ol  premiums  paid  by  the  hueliarid  witbiri  Qre  years, 
tbe  period  tit  limitation,  and  intereae  tliereaii.  Suoti  & 
trail  Root  ill  II  la  within  the  apirit  of  xaoclon  &4.  chapter 
7S,  BflVlsed  Htatiitea  ISTl  ol  lUinola,  entitled  "liiaur- 
wioe."  wbloh  proTidsa  that  a  married  womiLti  idbj,  by 
lierself  nnd  in  her  own  unme  or  In  the  uame  of  any 
tbird  peraon.  with  hiaasaeiit  as  taor  tniatee.  cause  to  lie 
ItiBured  tor  her  soia  use  the  ilfe  of  her  husband,  etc. 
That  statute  ia  rvmedinl  In  ita  character,  and  should  bn 
libemlif  ooiistrued  la  furthemnca  of  the  purjiose  of  ItH 
AiiBctment.  lu  Charter  Uak  Lita  v.  Bninl^,  47  Mo.  419, 
■where  a  statnte  similar  to  tbo  ouo  referred  to  waa  under 
eunsl deration,  It  is  laid  :  "The  statute  was  fnuiided  on 
oharltf,  and  liiteuded  to  subierve  a  beiiellcoiit  objcet. 
ud  lu  ft  ease  tallliiK  within  IE  [  should  be  disposed  lo 
gire  it  the  most  favorable  con  struct  ion  to  carry  out  Its 
baoiane  purpose."  In  City  Plro  Ina.  Co.  v.  Marsb,  45 
UL  482,  where  a  policy  had  been  taknn  out  iu  the  imme 
of  Morris,  on  a  stock  of  goods,  who  subaequeiitty  sold 
the  goods  to  Myers,  and  with  the  conaeiit  of  tbo  coui- 
pauy,  assigned  to  him  the  policy,  it  wus  hold,  in  sub- 
■taoce  thouKh  uot  iu  form,  a  new  iiiauninca  was 
granted  to  Myers.  In  BurrouKiis  y.  State  Mut.  Lifo 
Asaur.  Co.,  97  Mass.  350,  where  a  policy  wns  pitynble  to 
the  insured  and  his  assignees,  aud  duly  aaeif;ned  with 
the  consent  of  the  company,  it  waa  held  that  the  aa- 
aignment  transferred  the  legal  title  to  Ibo  aHsi^nee 
with  right  to  sue  In  bia  own  name.  Illinois  Supreme 
Conrt,  Nov,  20,  1880.  Calt  v.  Mari>le.  Opinion  by 
Cr«ig,  J.  ^__.^_^ 

KEW  BOOKS  AND  NEW  EDITIONS. 
New  Yobs  Aotjotated  Pocket  Code. 

Partook  CompUtt  Antiolahd  Pncket  Cnric.    The  New  York 

CodeorOiU  Procedure.  Cnretully  Annotated  and  Fiillf 

ludeied.    Complete  In  one  volume.    Chapters  1-22,  ss 

enacted  and  amended  in  liDO.   Together  with  the  Ue- 

IHallntc   Acta   and    Table  of   CorreapDnilliiK  Sections. 

Albany  :  John  D.  Panons,  Jr.,  tSBI,    Pp.  ilvll,  540,  OIL 

VFEWTOBK  lawyers  are  fflmlllar  with  the  first  In- 

il     (tallment  of   tills  edition,   comprising   the  first 

thirteen  chapters,  which  proved  very  popular.     The 

nine  chaplera  have  been  annotated  on  Iho  aanie  plan, 

liy  a  competent  lawyer,  in  the  moat  careful  uinuner. 

Xotwilbstanding   Its   apparent    bulkliieaa,   It  is  only 

About  two  inches  thick  and  can  literally  be  put  In  the 

pockeU    The  typography  is  clear  nnd  legible.     The 

racommendatious  of  the  edilion,  in  addition  to  the 

annotation,  are  its  bondiueea  and  cbeapneal.  For  court 

va  tl  meme  uurivolled.    The  annotations  are  very 

•oploiu  and  the  index  la  exhaustive.    The  parts  can  be 

obtained  separately  If   desired,  and  thus  ibosu  who 

lure  the  first  can  supplement  it  with  the  saoond. 

Sth  Duxon'h  CiBrurr  Comrr  Rkposts. 

Oma  Detmatiud  in  Uu  United  Statta  Cirtuil  Coialu  fnr  Vie 

BightA  CirctiU.   Reported  by  John  P.  Dlltoo.  the  Circuit 

Jndice.    Voluioe  V.    Davenport,  Iowa:    Egbert,  Fid lar 

Jt  Chambers,  UtSO.    Pp.  MT. 

Tbis  volume  la  tbe  lost  of  Judge  Dillon's  excellent 

■eriei.     Atnong  oaaei  of  goueral  interest  we  note  tbo 

loUowlog:  United  Siofes  v.  IFAlfller,  p,  35.— Tbeact  of 

CoDgrras,  prohibiting  the  mailing  of  obsoene  matter, 

doea  not  cover  the  caae  ol  a  sealed  letter,  written  to  a 

fietltloua  person,  in  answer  to  a  decoy  letter,  because 

it  gives  iio '' inlonnatlon  "  witblu  the  meaning  of  the 

ttatnte.    Johngon  v.  Liijlln,  p.  65.— A  sale  and  transfer 

ol  Katlonat  bank  stock,  made  in  good  faith  by  the 

bolder  to  tbo  president  of  the  bank,  while  iba  bank  ia 

insolvent,  U  valid  aa  againat  the  receiver,  although  the 

Dretldent  pay*  f or  It  with  the  funds  of  the  bank  and 

baM  It  ttanaferred  on  tbo  booki  to  himself  as  trustee. 

JU  SUdtntg,  p.  Bl/— "  TradMonan,"   in  the  Bankrupt 


Act.  dcH-'S  not  Inclndo  an  officer  of  a  nianufncturinit 
company.  Hagiiii'a  I'elitlott,  p.  DG. — A  boy  four  years 
old,  son  of  poor  parents,  strayed  two  blocks  from 
homo  and  fell  over  an  unguarded  oIT-set  wall  fourteen 
fe'^t  high  Id  a  public  atreet,  and  wna  injun>d.  Jlrid.  that 
the  father  might  recovur  ngalniiC  the  rpcelvcr  of  tha 
prnprietorof  the  wall.  72e  Goadirin,  p.  140.— The  holder 
ot  1  note  made  fur oocommodatiun,  by  cxlendiiig  the 
time  of  payment  to  the  prtnclpnl  debtor  without  the 
maker's  assent,  dii^chargps  the  maker,  it  he  knows  the 
true  relation  of  thn  parties  at  the  llmo  ot  extenaion, 
although  ho  was  ignorant  of  it  at  the  time  of  taking 
tbo  note.  Film  v.  Riimell.  p.  151.— A  liven'-atable  in 
a  city  is  nut  iiiT  «E  a  uulHance.  See  19  Alb.  L.  J.  220. 
ItuawU  V.  AUen.  p.  iai.— A  trust  of  realty  "  for  the 
purpose  of  founding  an  Institution  tor  the  educntiou 
of  youth  in  St.  Louis  county,  Missouri,"  ia  valid. 
Wlitte  V.  Colantdo  Crnt.  R.  Co.,  p.  420.- A  railroad 
couipimy,  storing  gooda  carried  over  its  line  in  a  ware- 
houBO  until  oallea  for,  is  liable  for  the  destruction  of 
anch  goods  by  a  Sre  which  the  Sromeii  wero  deterred 
from  oxtingulshing  by  the  presencu  of  a  large  quantity 
ot  gunpowder  stored  iu  the  same  building  by  the 
company.  Ilitice.iiMt-'tn  v.  Duriiea,  p.  4S!.— A  promis- 
nory  iioto  is  not  rendered  invalid  by  containing  a  stipu- 
lation to  pay  attorney's  ftws  in  case  of  suit.  Many  of 
tha  coaea  aro  annotatod  by  tbo  learned  reporter.  At 
the  request  ol  Ibe  bar  tbo  reporter  has  appended  some 
twenty-eight  pngea  of  the  proccedinga  of  the  bench  and 
bar  on  his  retirement  from  Judioial  office.  These  contain 
a  sincero  and  litarly  tributo  to  his  Requirements,  beai^ 
ing,  and  moral  qualitiea  which  few  other  judges  havo 
OBlled  forth  or  deserve. 

HiQB  ON  iNJtrxcnoHB. 
A  Treatite  rm.  tlic  Lnm  of  Injanrlimi.    By  James  T,.  Rich. 

Second  Ddltlun.    CblcsKo:  Callahan  &  Co.,  ISW.    9  Tola. 

Pp.  lull,  1733. 
This  work  la  divided  aa  follows:  Nature  nnd  defini- 
tion of  the  remedy;  injunctions  against  judgments; 
ill  aid  of  prnc>>ediiiga  in  bankruptcy;  In  ecclCBlaaticul 
mattere;  parluining  lo  mortgages;  against  taxes;  per- 
Iniuiiig  to  streets  and  highways;  against  railways, 
waste,  trespass,  nuisanco;  for  protection  ot  eaaemcuts 
and  [ranchiaes;  ngainsC  infringements  ot  patents, 
copyrights  and  trade-marks;  pertaining  to  contracts, 
private  corporations,  municipal  corporations;  against 
public  olScers;  in  partnership  matters;  pertaining  to 
executors  and  administmtors.  and  sureties;  between 
biiabandand  wife;  in  behalf  of  creditors;  of  violallou 
and  dissolution;  parties,  practice,  bond  and  damages, 
nppiiats.  This  is  a  good  and  natural  arrangement,  and 
wo  arc  aatlsat'd  that  on  tho  whole  the  work  la  the  beat 
for  the  American  pmctitioner.  It  has  received  the 
sitiictiou  ot  the  courts  and  the  profession  for  n  period 
long  enough  to  teat  It.  The  former  edition  was  in  one 
volume.  Mr.  High  has  added,  re-written,  and  re- 
arranged, and  has  embodied  2.300  now  cases.  We 
think  the  work  could  be  improved  by  a  liltio  more 
exact  editorship.  Wc  misa  several  important  Bnglisl) 
cases  on  subjects  with  which  we  bnppen  to  be  some- 
what familiar,  and  among  American  oiues  the  loading 
ones  ot  ColtoJi  v.  Thomiui,  2  Brcwst.  808,  and  Meiietly 
V.  Mtneely  lln  the  ultimata  court).  03  X.  Y.  437 ;  20  Am. 
Rep.  489.  "Tbero  seems  to  us  to  bo  a  want  ot  definite- 
nesa,  mlnuteneia.  and  exactneaa,  oocasl anally,  in  tbo 
atatemciit  ot  a  principle.  For  example;  we  are  told 
that  an  outgoing  partner  cannot  niprcspnt  himself  aa 
the  suceessor  ot  tbo  old  Qmi,  but  we  are  not  told  ex- 
actly what  manner  ot  represenlation  will  he  reBtmined, 
us  signs,  circulars,  advertisements,  etc.  Tbo  praatl- 
tinner  must  find  the  reported  case  to  aiicertain  whether 
it  appiic'tl.o  bis  particular  coae.  These  details  might 
well  bo  exprosaed  lu  the  notes.  Although  the  Index 
covera  1ST  pages,  we  notice  the  aama  want  of  definit»»_ 
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neaa  in  that.  For  example,  if  the  practitioner  wai 
to  find  the  doctrine  of  injunction  of  wrongful  useT  of 
family  name,  or  of  signs,  or  of  misrepresentations  ilia 
to  former  employment,  he  will  be  troubled,  because  he 
cannot  find '* name,**  or  "sign,"  or  "former  employ- 
ment '*  in  the  index.  The  doctrine  of  names  is  iiu^er 
"trade-marks,"  where  it  does  not  belong,  and  asffor 
"  former  employment,"  we  find  very  little  about  i^  it. 
These  are  three  important  sub-heads.  The  typogr^hy 
is  rather  ghostly,  but  that  is  not  Mr.  High's  faulty 
Having  said  thus  much,  we  have  found  all  thexauU 
that  is  obvious  on  a  casual  examination.  Theae  mat- 
ters are  not  absolutely  vital,  but  they  are  worth  cor- 
recting. To  <iffset  our  minor  criticism  we  must  say 
that  the  work  is  of  the  greatest  and  most  frequent 
practical  use;  that  it  is  copious  and  intelligent;  and 
that  no  lawyer  can  safely  or  conveniently  practice 

without  it. 

♦ 

NEW  YORK  COURT  OF  APPEALS  DECISIONS. 


'^PHE  following  decisions  were  handed  down,  Tuesday, 
1     J:iiuiary  25, 1881  : 
JudgraoTit    affirmed    with    costs — Wood  v.    Wood; 

RugU^'  Ru{ig;  Hale  v.  Moffat. JudgmcMit  revepsed 

and  new  trial  granted,  costs  to  abide  event  —  HtidHon 
V.  Swan;  Payne  v.  The  Troy  and  Boston  Railroad  Co. ; 

Cregen  v.  IVif  Brooklyn  CroHH-Town  Railroad  Co. 

Judgment  reversed,  and  judgment  entered  in  accord- 
ance with  construction  of  the  will,  with  costs  to  all 
parties  r)ut  of  fund —  WUliamH  v.  Freevxan. Judg- 
ment against  the  Board  of  Police  Commissioners  in 
favor  of  the  plaintiff  reversed,  and  judgment  in  favor 
of  the  city  against  the  plaintiff  reversed,  and  new  trial 
granted,  costs  to  abide  event  —  Sicift  v.  The  Mayor  and 

The   Police   Df^nrtment   of   New    Vork. Judgment 

affirmed— 'ii^ (7  v.  The  People. Order  affirmed  with 

costs — In  re   WcUler  to  vacate  assessment;  Briggs  v. 

Waldron;  Bond  v.   Saiiford;  Sahler  v.    Williams. 

Orders  of  General  Term  and  Special  Term  reversed, 
and  assessment  vacated  with  costs  —  In  re    Weil  to 

vacate,  etc. Order  affirmed,  and  judgment  absolute 

for  respondents,  on  stipulation,  with  costs — Taylor  v. 

The  Mayor,  etc.,  of  Actr  York. Appeal  dismissed, 

with  costs — Lieglois  v.  MrCracken  ;  Pardee  v.  TiUon. 

Motion  denied  with  costs — McCarthy  v.   Whalen; 

Kearney  v.    McKeon;  Steams  v.   Gage;  Van  Colt  v. 

Van    B^-uni. Motion    d(Miied    without    costs  —  TVte 

Ponghkee\tHie  Oas  Company  v.  Tlie  Citizens  Oaa  Com- 
pany; Taylor  v.  Winy. Motion  granted,  unless  ap- 

pellunt  within  twenty  days  from  the  service  of  a  copy 
of  this  order  perfects  his  appeal  by  the  filing  and  ser- 
vice of  a  due  and  proper  undertaking  and  pays  ten 
dollars  costs,  in  which  event  m<»tion  denied  —  Jackson 

V.  Tuell. On  motion  of  Edward  Jacobs  for  appellant, 

counsel  for  respondent  consenting,  ordered  on  motion 
calendar  for  February  1  to  be  then  submitted  —  People 
exrel,  Uiggins  v.  McAdam,  justice^  etc 


CORRESPONDENCE. 

Arreahs  in  the  Courts. 

Editor  of  t?ie  Albany  Law  Jonmal : 

I  think,  if  the  gentlemen  now  endeavoring  to  devise 
some  means  for  the  relief  of  the  overburdened  Su- 
preme Court,  would  investigate  the  nature  of  the  cases 
on  its  calendar  in  the  several  counties,  it  might  reauli 
in  a  practical  suggestion  and  a  partial  remc^dy. 

Such  an  investigation  would  disclose  the  fact  that  a 
very  large  portion  of  the  cases  brought  in  the  Supreme 
Court  might,  at  the  election  of  the  plaintiff's  attorney, 
have  been  brought  in  the  county  court,  and  as  its  cal- 
endar is  far  less  crowded,  be  reached  much  sooner. 

These  gentlemen  may  ask,  why  then,  do  not  suitors 
bring  such  actions  in  the  county  courts?  Theoxpl:/- 
nation  is,  that  by  bringing  their  actions  in  the  Supreme 
Court  they  recover,  if  successful,  more  **  costs  '  than 
are  given  in  the  county  courts,  and  as  according  to  the 
opinion  most  generally  prevailing,  the  costs,  when  re- 
covered, are  to  be  appropriated  by  the  ottontey,  m 


strong  inducement  is  furnished  to  bring  their  actions 
in  the  Supreme  Court. 

I  would  suggest  as  a  remedy  for  this,  either  (1)  that 
the  costs  in  the  county  courts  be  made  the  same  as 
those  allowed  in  the  Supreme  Court,  or  (2)  that  the 
briginal  jurisdiction  of  the  Supreme  Court  be  so  lim- 
ited as  to  exclude  in  some  decree  those  cases  which 

would  be  properly  brought  in  the  county  courts. 

G.  H.  P. 
New  York,  Jan,  20, 1881. 

A  "Correction. 

Editor  of  Uhe  Albany  Law  Jourrwl: 

In  your  issue,  Jaimary  15, 1881,  on  page  54,  In  Zim- 
merman V.  Erhardt,  you  report  the  court  as  holding 
that  **goodssold  at  various  times  were  sold  upon  each 
occasion  upon  a  credit  of  four  tnouths."  This  is  not 
correct.  The  account  was  opened  on  a  contract  that  a 
credit  of  four  months  should  be  allowed  on  each  item, 
but  there  was  no  separate  agreem  int  for  credit  on 
each  transaction.  Respectfully,  yours, 

E.  Van  Ness. 

New  York,  Jan.  19, 1881. 

[We  think  our  statement  was  strictly  accurate. 
The  goods  were  sold  on  each  occasion  on  a  credit  of 
four  months.  We  did  not  state  that  the  credit  was 
given  on  cacli  separate  occasion,  and  the  fact  that 
it  was  not  so  given  cannot  make  the  slightest  differ- 
ence.—  Ed.  A.  L.  J.] 


NOTES. 


ON  the  cause  lists  of  the  English  Chancery  division 
there  are  472  causes,  which  is  precisely  the  bume 
number  as  at  this  time  lat«t  year.     On  the  appeal  1  -t 

are  190  as  against  230  appeals  at  this  time  last  year. 

The  governor  of  this  Stat o  has  appointed  Judge  John 
C.  Churchill,  of  Oswego,  to  fill  the  vacancy  caused  by 

Judge  Noxon's  death. The  January  number  of  »;  e 

Virginia  Law  Journal  has  a  leading  article,  by  R.  T. 
Barton,  entitled,  *'  Is  the  m^.re  possession  of  a  bond  or 
note^  not  payable  to  bearer,  and  unindorsed  by  the 
payee  or  obligee,  sufficient  without  evidence  of  an  as- 
signment to  entitle  the  holder  to  enforce  payment  of 
it?  '  Also  the  proceedings  of  the  Virginia  Bar  and  a 
paper  by  William  A.  Murray  on  the  death  of  William 
Green,  who  seems  to  have  been  one  of  the  most  learned 

of  American  lawyers. The  KentucJcy  Law  R*-  orter 

for  .^anuary  hais  a  leading  article  on  Contracts  in  viola- 
tion of  statutes,  and  a  note  on  Contracts  in  violation 
of  public  policy ;  also  a  note  on  Municipal  power  to 
**  regulate,"  founded  on  Crotiin  v.  People,  22  Alb.  L.  J. 
416,  430. 

The  Troy  Times  says :  **  Courts  and  lawyers,  with 
their  precedents  and  learned  flapdoodle  generally,  veiy 
often  manage  t(  reverse  the  obvi^  us  meaning  of  laws 
and  bring  about  many  wrongs  which  might  be  pre- 
vented if  the  rules  of  coi;imon  sense  were  observed  in 
judicial  practice."  And  in  another  column  of  tho  same 
issue,  under  the  head  of  **  law  for  the  million,"  it  says : 
**  A  note  dated  on  Sunday  is  void."  A  little  *'  flap- 
doodle"   would  strengthen  the   Times*  law. Mr. 

Butler,  of  the  New  York  Legislature,  thinks  that  lath 
and  plaster  walls  are  the  correct  thing  for  our  ucw 
capitol.  By  the  way,  after  all  the  fuss  made  by  assem- 
blymen over  the  bad  acoustic  pr'^perties  of  the  new 
assembly  chamber,  is  it  not  a  little  remarkable  that 
noboly  had  the  slightest  difficulty  in  hearing  Gen. 
Grant  there,  the  other  day.  althou.  h  he  speaks  very 
low?  It  seems  to  make  all  the  difference  in  the  world 
whether  any  thing  is  being  said  worth  listening  to,  and 
that  everybody  oares  to  hear. 
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CURRENT  TOPICS. 


AT  the  close  of  the  Boston  Monday  lecture  last 
week,  which  was  delivered  by  the  Rev.  Mr. 
Dike,  of  Vermont,  on  **  Facts  on  Divorce  in  New 
Ergland,"  a  New  England  divorce  reform  league 
was  formed,  with  such  men  as  Gov.  Long,  of  Massa- 
chusetts, ex-President  Woolsey,  of  Yale  College, 
President  Chamberlain,  of  Bowdoin  College,  ex- 
President  Paul  Chadbourne,  of  Williams  College, 
and  Judge  Jeremiah  Smith,  of  New  Hampshire,  for 
its  officers.  Mr.  Dike  has  gathered  some  interest- 
ing and  significant  statistics.  In  President  Dwight^s 
time  there  was  one  divorce  for  100  marriages.  In 
1849  nine  causes  of  divorce  were  provided  in  Con- 
necticut, and  jurisdiction  was  taken  from  the  Leg- 
islature and  given  to  the  courts.  That  year  129 
divorces  were  granted;  the  next,  129;  and  in  1864, 
426.  Then  for  fifteen  years  they  averaged  446  annu- 
ally. During  this  period  the  ratio  of  divorces  to  mar- 
riages was  one  to  10.4.  A  repeal  of  the  **  omnibus 
clause,"  which  cut  off  several  causes  of  divorce  in 
1878,  had  the  effect  of  lowering  the  divorce  list  to 
816  the  following  year.  .  Vermont  grants  divorces 
for  six  causes.  In  1860,  94  divorces  were  granted, 
and  from  the  close  of  the  war  they  increased  to  197 
in  1878,  with  the  ratio  to  marriages  of  one  to  14. 
The  ratio  in  Hhode  Island  is  one  to  13,  or  about  180 
divorces  annually.  In  New  Hampshire  there  were 
159  cases  in  1870,  240  in  1875,  and  241  in  1878. 
There  are  14  causes  for  divorcement  there.  In 
Maine,  in  1877,  Ihere  were  478  divorces.  Up  to 
1860,  Massachusetts  granted  divorces  for  only  two 
causes.  That  year  there  were  243  cases,  or  one  to 
erery  51  marriages.  Between  that  time  and  1877 
the  causes  were  increased  by  law  to  nine.  So  in 
1866  there  were  892  divorces ;  in  1870,  449;  in  1878, 
600.  The  ratio  is  now  one  to  every  21.4  marriages. 
Taking  the  last-mentioned  year  we  find  that  there 
were  2,113  divorces  in  New  England,  a  much  larger 
ratio  in  proportion  to  the  population,  says  the  lec- 
turer, than  in  France  during  the  days  of  the  revolu- 
tion. In  that  country  the  ratio  of  separation  to 
marriages  is  now  about  one  to  150 ;  in  Belgium  one 
to  270;  in  England  of  petitions  for  both  divorce 
and  separation  one  to  300.  So  far  as  known,  the 
West  has  a  better  record  in  this  business  than  New 
England.  For  many  years  in  Ohio  the  ratio  aver- 
aged one  to  25 ;  it  is  now  one  to  18.  Chicago  is  no- 
torious in  the  matter  of  divorce,  but  the  ratio  there 
is  only  one  to  12,  not  so  bad  as  that  of  Hartford  or 
New  Haven.  These  are  figures  that  cannot  lie.  We 
can  hardly  say  so  much  for  the  reverend  gentleman^s 
story  of  the  chief  justice  of  Connecticut,  who  in 
oonTersation  with  his  pastor,  in  court,  excused  him- 
self for  three  mlDiiteS)  and  remarked  on  returning 
that  lie  bad  divorced  a  couple  more  quickly  than  the 
pMtor  had  ever  married  one.    This  Kr.  Dike  in- 
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stances  as  '*  unseemly  haste."  Nobody  but  a  cler- 
gyman could  take  such  an  assertion  seriously.  The 
judge  probably  simply  signed  the  decree  which  was 
the  formal  expression  of  the  result  of  the  inquiry. 
The  New  England  divorce  laws  are  scandalously 
loose,  but  it  is  hardly  fair  to  lay  all  this  undoing  to 
the  charge  of  the  New  England  elect. .  It  would  be 
little  fairer  to  contrast  with  these  the  statistics  in 
our  State,  wiiere  we  have  but  one  ground  for  abso- 
lute divorce.  The  cold  fact  is  that  New  England, 
especially  Connecticut  and  Vermont,  do  the  divorce 
business  for  our  great  State. 


Prof.  Potter,  of  Cornell  University,  has  intro- 
duced a  bill  in  our  Legislature  providing  that  ille- 
gitimate children  shall  be  made  legitimate  by  the 
subsequent  marriage  of  the  parents.  This  is  a  sub- 
ject on  which  legislators  may  reasonably  diJffer. 
Several  promuient  States  have  adopted  such  a  rule, 
and  it  is  a  mere  question  of  humanity  against  pol- 
icy. The  latest  judicial  utterance  on  the  subject 
that  has  come  to  our  notice  is  in  Herring  v.  Wick- 
ham,  29  Gratt.  628;  S.  C,  26  Am.  Rep.  405.  Sta- 
ples, J.,  there  says:  **The  learned  counsel  has  not 
hesitated,  however,  to  denounce  a  policy,  as  he 
terms  it,  which  favors  the  marriage  of  persons  who 
have  for  years  lived  in  open  violation  of  law,  and 
whose  children,  already  grown,  have  their  charac- 
ters and  principles  already  formed  by  association 
with  the  degraded  and  the  infamous.  To  encourage 
such  a  marriage  is  to  encourage  adulterous  inter- 
course, and  the  raising  of  an  ignorant  and  vicious 
family  to  corrupt  the  morals  of  the  community.  It 
is  no  part  of  my  duty  to  vindicate  the  opinions  of 
the  eminent  judges  who  decided  Coutts  v.  Oreen- 
how.  I  should  have  thought,  however,  that  mar- 
riage under  such  circumstances  was  the  very  best 
thing  for  the  parties  and  the  community.  The 
whole  theory  of  our  statutes  legitimating  children 
born  out  of  wedlock,  when  recognized  by  the  pa- 
rent, is  founded  on  that  idea.  Marriage  is  at  least 
some  reparation  to  the  woman  suffering  under  the 
deepest  disgrace,  and  the  innocent  and  unhappy  off- 
spring thown  upon  the  world  as  base-born.  Mar- 
riage, which  raises  the  woman  to  the  position  of  a 
lawful  wife,  and  confers  upon  the  children  the 
status  of  legitimacy  and  respectability.'* 


Mr.  Patterson  has  introduced  two  excellent  bills 
in  the  Assembly.  The  one  provides  that  whenever 
an  action  is  commenced  in  a  justice's  court,  and  a 
judgment  is  recovered  in  such  action  in  favor  of  the 
plaintiff  against  the  defendant,  such  recovery  shall 
not  estop  or  prevent  the  said  defendant  from  begin- 
ning and  maintaining  an  action  against  the  said 
plaintiff  on  any  afiirmative  cause  of  action,  notwith- 
standing the  same  might  have  been  set  up  in  de- 
fense of  the  said  action  in  justice's  court ;  provided 
that  such  affirmative  cause  of  action  was  not, 
in  fact,  set  up  as  a  defense  in  the  said  action  in  the 
justice's  court.  The  present  state  of  the  law  fro* 
quently  operates  as  a  defeat  of  justice.  Illustratioi^ 
may  be  found  in  Blair  v.  BartleH,  75  N.  T.  150;  S^ 
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C,  31  Am.  Rep.  455.  In  this  connection  we  call 
attention  to  a  communication  in  another  column. 
The  other  bill  provides  that  except  where  by  law  a 
subscribing  witness  is  necessary  to  tlie  validity  of 
an  instrument,  it  shall  not  be  necessary  in  civil  or 
criminal  trials  to  call  as  a  witness  the  subscribing 
witness  to  an  instrument,  but  such  instrument  may 
be  proved  in  the  same  manner  as  if  there  were  no 
subscribing  witness  thereto.  This  would  get  rid  of 
an  arbitrary,  troublesome,  and  useless  rule  of  evi- 
dence. It  is  even  held  that  although  parties  are 
witnesses,  an  instrument  with  a  subscribing  witness 
cannot  be  proved  by  calling  the  party  himself  who 
executed  it. 

A  bill  has  been  introduced  in  our  Legislature  to 
legalize  lotteries  at  church  fairs.  It  may  be  well  to 
encourage  religion  by  partial  exemption  from  the 
ordinary  pecuniary  burdens  of  the  State,  but  we 
cannot  conceive  how  it  can  be  defensible  to  legalize 
an  act  in  favor  of  religion  "which  is  pronounced  ille- 
gal and  immoral  in  every  other  connection.  Lottery 
gambling  has  been  pronounced  illegal  and  immoral. 
There  can  be  little  doubt  of  its  bad  influence.  But 
whether  this  is  so  or  not,  it  seems  ridiculous  to  say 
that  lottery  gambling  when  conducted  in  the  gen- 
eral way  is  wicked,  but  is  made  righteous  when  con- 
ducted by  deacons  and  elders  for  the  purj>ose  of 
benefiting  the  church.  The  slave  trade  would  be 
no  less  abhorrent  if  conducted  by  missionaries  with 
a  view  to  the  promulgation  of  Christianity.  If  relig- 
ion is  so  weak  that  it  can  be  sustained  only  by  meas- 
ures which  are  considered  immoral  in  secular  mat- 
ters, we  had  better  give  it  up,  and  economize  in  the 
society  of  Col.  Bob  Ingersoll.  At  all  events  let  us 
not  be  hypocritical  as  a  State.  Let  this  measure  be 
relegated  to  the  waste-basket  with  Mr.  Bergh^s 
whipping-post  scheme. 


In  the  Senate,  Mr.  Robertson  proposes  that  any 
judge  or  justice  of  the  Supreme  Court,  who  shall  be 
removed  from  office  for  any  cause  not  involving 
moral  delinquency,  shall  continue  to  receive  half 
pay  until  the  expiration  of  the  time  for  which  he 
was  elected,  if  recommended  by  the  resolution  of 
removal. 

An  article  in  another  column,  on  "  Psycometry  as 
a  Test  of  Handwriting,"  by  Mr.  Dawson,  will  be  of 
interest  to  all  our  readers.  Ever  since  Mr.  Dawson 
perpetrated  that  awfully  funny  argument  in  the 
**Rye  and  Rock,"  case,  22  Alb.  L.  J.  446,  we  have 
been  a  little  suspicious  of  him.  There  is  however 
no  other  reason  for  supposing  that  he  is  not  per- 
fectly serious  in  his  present  article,  and  we  assume 
that  he  is  serious.  But  we  must  regard  this  ^*  Psy- 
cometry "  as  part  of  the  regular  programme  of  com- 
ets and  other  heavenly  disturbances  and  portents 
promised  for  the  present  year  of  perihelions.  Clair- 
Yoyance  and  divination  in  court  would  certainly  be 
a  noYelty.  Why  not  adopt  the  test  of  the  forked 
stick  80  much  used  in  the  discovery  of  underground 
springs?  There  is  nothing  in  Mr.  Dawson^s  new 
science  that  cannot  be  equalled  by  any  '^mind- 


reader  "  and  excelled  by  any  juggler.  An  expert 
who  has  writings  before  him  has  something  to  look 
at,  compare,  and  judge  of — some  **  facts."  The  cir- 
cumstance that  such  experts  differ  among  them- 
selves does  not  impugn  their  opinion.  It  simply 
shows  that  an  opinion  cannot  be  a  fact.  But  how 
can  these  supernatural  guesses  at  the  unseen  and 
unknown  made  by  the  psycometricians  be  regarded 
as  ** facts"  or  based  on  "facts"?  They  are  the 
mere  opinion  of  the  guessers  that  somebody  lies, 
and  the  fact  that  they  never  differ  strikes  us  as  evi- 
dence of  some  trickery.  To  put  this  awful  power 
in  the  hands  of  the  gifted  few  would  put  the  com- 
munity at  the  mercy  of  a  Titus  Oates.  We  suggest 
to  Mr.  Dawson,  however,  to  endeavor  to  have  this 
science  applied  in  the  Whittaker  case.  Whether 
trustworthy  or  not  it  could  not  do  much  hurt,  and 
the  result  either  way  would  be  sure  to  suit  half 
the  community. 

As  a  man  frequently  feels  impelled  to  pay  a  debt 
on  his  death  bed,  so  President  Hayes  has  sent  in 
the  name  of  Mr.  Stanley  Matthews,  of  Ohio,  for  the 
vacancy  on  the  Supreme  Court  bench  caused  by  the 
resignation  of  Mr.  Justice  Swayne.  As  this  is  not 
precisely  a  political  matter,  we  feel  at  liberty  to 
speak  our  mind  about  it.  Possibly  we  have  already 
done  so  sufficiently.  There  is  a  very  general  and 
strong  impression  that  this  nomination  is  sent  in, 
not  on  account  of  the  peculiar  fitness  of  the  nomi- 
nee, but  on  account  of  the  intimate  friendship  be- 
tween the  president  and  the  nominee,  and  the  rela- 
tionship of  the  nominee  to  Mrs.  Hayes.  This  alone 
would  not  be  an  insuperable  objection.  Other 
things  being  equal,  there  is  no  reason  why  the  pres- 
ident should  not  prefer  his  intimate  friends,  or  his 
wife^s  cousins.  But  in  this  case  other  things  are 
not  equal.  There  is  a  spice  of  indelicacy  in  putting 
an  Ohio  man  on  that  bench  where  the  chief  justice 
is  an  Ohio  man,  which  is  perceptible  by  everybody 
but  Ohio  people.  The  nomination  belongs  to  the 
West,  of  course,  but  there  are  other  States  beside 
Ohio,  and  men  as  fit  for  the  place  in  those  other 
States;  Judge  Cooley,  of  Michigan,  for  example. 
Beyond  this,  there  is  a  strong  and  general  impres- 
sion, out  of  Ohio,  that  while  Mr.  Matthews  is  a 
brilliant,  learned,  and  eloquent  lawyer,  he  has  not  a 
judicial  mind,  although  he  has  a  mind  to  be  a 
judge.  It  is  no  disparagement  to  Mr.  Matthews  to 
say  that  he  is  as  unfit  for  a  judge  as  Erskine;  more 
so  than  Abinger.  He  has  had  an  inferior  judicial 
experience,  and  cannot  for  a  moment  be  compared 
with  Judge  Cooley  in  any  of  the  essentials  of  the 
judicial  office.  We  hope  the  Senate  will  not  con- 
firm this  nomination.  Nominations  every  way  as  fit 
have  been  rejected;  Caleb  Cushing's,  for  example. 
The  nomination  is  an  excellent  commentary  on  the 
unwisdom  of  making  the  judicial  office  to  be  filled 
by  appointment,  and  we  hope  our  friends  who  think 
that  all  virtue  and  wisdom  is  in  one  man,  and  that 
there  is  no  virtue  and  wisdom  in  all  men,  will  lay 
this  lesson  to  heart.  We  hope  Justices  Clifford  and 
Hunt  will  not  design  at  present.  Right  here  we 
note  that  the  president  has  nominated  Senator  Foe- 
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ter  to  succeed  District  Attorney  Woodford.  We 
have  nothing  to  say  against  the  senator,  but  we  have 
every  thing  to  say  in  favor  of  the  district  attorney, 
and  the  nomination  is  especially  noteworthy  as  illus- 
trating the  sincerity  of  the  president's  pretensions 
in  favor  of  civil  service  reform. 


**  Colonel "  Tom  Buford  has  been  acquitted  of  the 
murder  of  Judge  Elliott,  of  Kentucky.  It  seems 
that  the  colonel  was  insane.  He  is  probably  now 
enjoying  a  lucid  interval  which  will  last  during  the 
remainder  of  his  useless  and  accursed  life,  unless 
interrupted  by  more  seasons  of  debauchery  and  bad 
temper,  and  a  fresh  grudge  against  somebody  who 
may  offend  him.  Kentucky  ought  to  be  ashamed 
of  this  wretched  business.  Tiiere  is  sonie  talk  of 
putting  the  gallant  judge-killer  in  the  lunatic  asy- 
lum, but  of  course  it  is  all  nonsense.  There  is  only 
one  lesson  to  be  drawn  from  such  occurrences,  and 
that  is  to  keep  away  from  Kentucky,  or  if  you  are 
already  there,  to  keep  off  the  bench. 


NOTES  OF  CASES. 


IN  connection  with  our  article  on  Evidence  of  De- 
fendant's Pecuniary  Standing  in  Slander,  ante^ 
44,  we  call  attention  to  the  case  of  Clem  v.  Holmes^ 
in  the  Supreme  Court  of  Appeals  of  Virginia,  Jan- 
uary, 1881,  5  Va.  L.  J.  87.  The  court  there  said: 
'*  The  second  ground  of  error  is,  that  in  an  action 
for  seduction  evidence  of  the  pecuniary  circum- 
stances of  the  defendant  is  not  admissible  by  way 
of  enhancing  the  damages.  It  must  be  admitted 
there  are  very  respectable  authorities  which  fully 
sustain  this  view.  It  is  so  laid  down  in  Wood's 
Mayne  on  Damages,  661 ;  and  the  case  of  HodsoU  v. 
Taylor  J  L.  R.,  9  Q.  B.  79,  is  cited  as  authority;  and 
Lord  Mansfield  is  quoted  as  saying  it  should  be  im- 
material whether  the  damage  came  out  of  a  deep 
pocket  or  not.  The  learned  counsel  also  cites  Dain 
T.  Wyeoff,  3  Seld.  191,  as  containing  the  same  rule. 
If  the  elementary  writers  are  to  be  relied  on,  the 
great  weight  of  modem  authority  is  the  other  way ; 
holding  it  to  be  competent  to  show  the  position  and 
peconiary  condition  of  the  defendant  in  aggrava- 
tion of  damages.  Field  on  Dam.,  §  699;  2  Greenl. 
on  Ev.,  §  579;  5  Wait's  Act.  and  Def.  668,  and  vari- 
ous cases  there  cited ;  2  Billiard  on  Torts,  520.  It 
is  a  matter  of  some  surprise  that  there  could  ever 
have  been  a  question  as  to  the  admissibility  of  such 
evidence.  As  has  been  well  said,  the  damages  in 
this  action  are  not  measured  by  the  mere  loss  of 
service,  or  the  necessary  expenses  incurred;  but 
they  are  given  also  to  punish  the  seducer  for  the 
anguish  and  dishonor  the  outrage  brings  upon  the 
parent.  These  damages  are  not  merely  compensate 
ingf  they  may  be  exemplary  in  their  nature.  The 
nnk  and  condition  of  the  parties,  the  injury  to  the 
most  aacred  feelings  and  affections,  the  shame  and 
diagnu^  cast  upon  the  family,  and  the  anguish  of 
mind  in,  haTing  a  daughter  whose  society  brings  no 
eomfort  to  the  parent,  and  whose  example  may  coiv 
iqi  otiwr  UMBilMn  <rf  tha  family^  are  all  proper  to 


be  considered.  This  being  so,  the  jury,  in  fixing 
the  amount  of  the  recovery,  may  and  ought  to  have 
reference  to  the  pecuniary  circumstances  of  the  de- 
fendant. In  all  such  cases  the  wrong  is  aggravated 
in  proportion  to  the  wealth  and  position  and  rank 
of  the  guilty  party,  all  of  which  may  be  the  instru- 
ments by  which  he  moi*e  readily  accomplished  his 
purposes.  A  verdict  which  would  be  absolutely 
ruinous  to  a  man  in  moderate  circumstances  would 
scarcely  be  felt  by  one  possessed  of  a  large  fortune, 
and  would  be  but  an  invitation  to  a  renewal  of  the 
offense  whenever  the  opportunity  occurred  for  its 
commission.  If  the  jury  believe  the  plaintiff  is  en- 
titled to  vindictive  damages  they  will  the  more 
readily  give  them  where  they  are  satisfied  the  de- 
fendant is  able  to  pay,  than  they  would  where  the 
appeal  is  made  that  the  verdict  would  reduce  the 
defendant  to  bankruptcy  and  ruin.  At  all  events, 
it  is  better  to  place  the  jury  in  full  possession  of  all 
the  facts  as  to  the  condition  and  circumstances  of 
the  parties,  than  to  leave  them  to  grope  their  way 
in  the  dark,  and  to  base  their  verdict  upon  fanciful 
conjectures  and  rumors.  See  McAvlay  v.  Birhheady 
13  Ged.  28,  and  cases  already  cited."  In  HadscUv. 
Taylor y  svpra,  Blackburn,  J.,  said:  "The  jury,  no 
doubt,  would  give  higher  damages  against  a  rich 
man,  and  the  defendant's  means  do  in  general  in 
some  way  come  out  at  the  trial ;  that  we  cannot 
help.  The  true  measure  of  damages  is  the  amount 
of  compensation  to  be  paid  to  the  plaintiff  for  the 
injury  he  has  sustained  by  the  seduction  of  his 
daughter."  The  case  is  distinguishable  from  that 
of  slander,  for  the  injury  by  the  seduction  cannot 
possibly  be  aggravated  by  the  defendant's  wealth, 
as  it  is  said  a  slander  may  be. 


The  North  German  Ice  Works,  a  joint-stock  cor- 
poration of  Berlin,  doing  business  in  Austria,  main- 
tained ice-houses  on  the  bank  of  the  Danube,  near 
Vienna.  The  ice-houses  were  built  upon  the  Amer- 
ican system.  The  ice  was  cut  on  a  pond-like  area 
of  the  Danube,  lifted  up  with  crane  and  pully- 
works,  drawn  upward  into  the  ice-house  on  a  slide, 
and  slid  downward  again  inside,  and  then  stored. 
On  the  inward  slide  the  ice  moves  by  its  own  weight, 
and  with  increasing  velocity.  Along  the  sides  of 
the  slide  laborers  are  stationed  with  iron  hooks,  who 
are  to  direct  the  course  of  the  cakes  of  ice.  There 
were  no  railings  or  beams  along  the  sides  of  the 
slide  to  keep  the  cakes  from  falling  to  the  side. 
Ignaz  Popp  was  one  of  the  laborers  stationed  along 
tiie  inside  slide.  A  cake  of  ice  weighing  from  one 
to  two  hundred  pounds  on  its  way  down  the  slide 
flew  the  track  and  off  to  the  side.  Popp  jumped 
aside,  but  was  struck  by  the  cake  of  ice,  thrown 
down,  and  his  left  leg  broken.  He  sued  the  com- 
pany for  the  injury,  and  recovered  judgment  for  his 
damages,  the  court  holding  that  it  was  the  duty  of 
the  company  to  provide  railings  or  beams  along  the 
sides  of  the  slide  which  would  keep  the  ice  from 
falling  off.  The  judgment  was  afiSrmed  by  the  ap- 
pellate court,  and  finally  by  the  Imperial  Supreme 
Court  of  Austria. 
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A  somewhat  novel  point  of  evidence  was  ruled  in 
Putnam  v.  Fishery  to  appear  in  52  Vt.  191.  This 
was  an  action  for  flowing  land  by  a  dam.  It  ap- 
peared that  the  common  grantor,  after  his  convey- 
ance, and  wliile  liable  on  his  warranty,  and  while 
owning  other  land  bordering  on  the  same  pond,  cut 
away  part  of  the  dam  maintained  next  before  the 
one  in  suit.  That  grantor  being  dead,  the  plaintiff 
offered  to  prove  that  while  cutting  it  down  he  said 
it  was  too  high.  Held,  inadmissible.  The  court 
said :  **  To  the  general  rule  that  hearsay  or  second- 
hand evidence  is  inadmissible,  there  are  several  well- 
defined  exceptions,  but  the  exceptionable  evidence 
is  always  guarded  by  some  security  that  makes  it 
reasonably  safe  to  rely  upon  it."  "This  exception 
has  been  extended  in  tliis  and  some  other  States  so 
far  as  to  allow  declarations  of  deceased  persons  to 
establish  an  ancient  boundary  line  between  individ- 
uals, though  this  is  contrary  to  the  English  rule. 
Wood  V.  Willardj  37  Vt.  377 ;  Kinney  v.  Fanrnoorth, 
17  Conn.  355 ;  Smith  v.  Potoers,  15  N.  H.  546 ;  Queen 
V.  Bedfordshirey  4  E.  &  B.  535.  But  under  the  de- 
cisions in  England  and  in  this  country,  this  evidence 
is  hedged  about  with  qualifications  that  must  appear 
before  it  can  be  received.  To  establish  an  ancient 
boundary,  whether  of  public  or  private  property,  by 
the  declarations  of  deceased  persons,  it  must  appear 
that  the  declarations  were  made  before  a  contro- 
versy has  arisen  in  respect  to  the  boundary,  that  the 
declarant  had  knowledge,  or  such  connection  with 
the  subject-matter  as  presumptively  to  have  had 
knowledge,  of  the  fact,  and  can  identify  the  bound- 
ary, and  that  the  declarant  had  no  interest  to  mis- 
represent the  fact.  The  declarations  of  deceased 
persons  are  likewise  admissible  in  evidence  in  pro- 
ceedings between  third  persons,  provided  they  were 
made  against  the  pecuniary  or  proprietary  interests 
of  the  declarant,  and  provided,  further,  that  they  do 
not  question  a  title  that  the  declarant  had  no  right 
to  question,  such  as  the  case  of  a  tenant  who  cannot 
dispute  the  title  under  which  he  holds.  The  decla- 
rations of  Dewey,  when  cutting  down  the  dam,  can- 
not be  brought  within  any  of  the  exceptions  to  the 
general  rule.  The  doctrine  of  Wood  v.  Willard^ 
iupra,  has  never  been  extended  by  our  court  beyond 
the  case  of  a  disputed  ancient  boundary  line.  It 
has  not  been  applied  to  proof  of  other  facts  of  an- 
cient date.  Even  if  the  /act  to  be  proved  was  one 
proper  for  the  application  of  the  rule  admitting 
declarations,  the  essential  conditions  that  must  exist 
are  not  found  in  this  case.  One  of  the  conditions 
recited  in  Wood  v.  WiUardy  as  necessary  for  the  ad- 
mission of  this  class  of  evidence,  is  that  the  declar- 
ant has  ^no  interest  to  misrepresent  the  fact.*  It  is 
not  stated  that  the  declaration  must  be  against  inter- 
est, but  that  the  declarant  must  stand  at  least  indif- 
ferent in  respect  to  interest.  In  this  case  Dewey^s 
declaration  was  in  favor  of  his  own  interest,  and  to 
bold  it  admissible  would  enable  a  party  by  his  own 
declarations  to  make  evidence  for  himself.  Dewey 
was  under  a  liability  by  virtue  of  his  covenants  of 
warranty;  he  owned  land  bordering  upon  Booth 
and  Spaulding^s  pond,  which  was  liable  to  encroach- 
ment if  the  dam  was  higher  than  it  shotdd  be;  and 


thus  he  was  interested  to  reduce  its  height. "  The 
general  rule,  as  to  boundaries,  is  that  the  declara- 
tion must  be  by  the  owner  of  the  land  in  question, 
when  the  declarant  is  disinterested,  and  when  he  is 
on  the  ground,  pointing  out  the  boundaries.  Dag- 
gett  V.  Shawy  5  Mete.  223 ;  Bender  v.  Pitzer,  27  Penn. 
St.  333.  But  in  SmUh  v.  Forresty  49  N.  H.  230,  it 
was  held  that  the  declarant  need  not  be  on  the 
ground  at  the  time,  and  in  Seoggin  v.  DalrympUy 
7  Jones'  L.  46,  that  he  need  not  be  in  view  of  the 
particular  monument  spoken  of,  provided  it  was 
distinctly  identified.  These  cases  are  doubted  in 
Long  V.  CoUoUy  116  Mass.  414. 


ACKNOWLEDGMENT     OF    OUTLAWED 

DEBT. 


TWO  recent  cases,  involving  the  question  as  to 
whom  and  how  an  acknowledgment  of  a  debt, 
sufficient  to  defeat  the  operation  of  the  statute  of 
limitations,  may  be  made,  are  worthy  of  particular 
notice. 

In  AUen  v.  Colliery  70  Mo.  138,  it  was  held  that  a 
demand  is  not  taken  out  of  the  operation  of  the 
statute  of  limitations  by  a  written  acknowledgment 
found  among  the  debtor's  papers  after  his  death. 
The  court  said:  **  There  is  a  conflict  of  the  author- 
ities as  to  whether  an  acknowledgment  or  promise 
in  writing,  signed  by  the  party  to  be  bound,  if 
made  to  a  stranger,  would  be  sufficient  to  take  a 
case  from  under  the  operation  of  the  statute  of  lim- 
itations, but  there  is  no  conflict  as  to  the  necessity 
for  such  a  promise  or  acknowledgment  being  made 
to  some  person,  either  to  the  creditor  or  his  repre- 
sentative, or  to  a  stranger.  A  promise  or  acknowl- 
edgment implies  that  it  is  made  to  somebody,  and 
in  every  promise  there  must  necessarily  be  a  prom- 
isor and  promisee."  **  A  mere  writing  acknowledg- 
ing a  debt,  which  is  retained  by  the  person  making 
it,  and  which  is  never  delivered  to  the  creditor  or 
any  one  else,  cannot  have  the  effect  of  preventing 
the  operation  of  the  statute.  In  the  case  of  Merriam 
V.  Leonardy  6  Gush.  151,  where  the  acknowledgment 
of  the  debt  was  contained  in  a  mortgage  duly  exe- 
cuted and  acknowledged,  which  was  never  deliv- 
ered to  the  mortgagee,  but  was  found  after  the 
mortgagor's  death,  among  his  papers,  Chief  Justice 
Shaw  held  that  it  did  not  amount  to  an  acknowledg- 
ment of  the  debt,  or  of  a  willingness  or  intention  to 
pay  from  which  a  promise  could  be  implied.  The 
deed  was  never  delivered,  and  of  course  was  not  an 
instrument  by  which  the  signer  was  bound." 

In  Dinguid  v.  SchoolfieUy  82  Gratt.  803,  it  was  held 
that  a  deposition  of  the  maker  of  a  note  given  and 
signed  by  him,  in  a  case  in  which  the  obligee  was 
not  a  party,  for  the  purpose  of  obtaining  a  credit 
for  the  note  as  to  be  paid  by  him,  and  for  which  he 
was  allowed  such  a  credit  in  that  case,  is  such  an 
acknowledgment  of  the  debt  by  him  as  will  defeat 
the  plea  of  the  statute  of  limitations  in  an  action  on 
the  note  by  the  obligee  against  him.  The  court 
said:  ^*The  next  and  only  remaining  ground  of 
error  is,  that  the  plaintiff  not  being  a  party  to  the 
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suit  in  which  the  deposition  was  taken,  the  state- 
ments therein  cannot  be  construed  as  admissions  or 
acknowledgments  made  to  him,  and  that  no  promise 
of  payment  can  be  implied  from  an  acknowledg- 
ment of  a  debt  so  as  to  take  it  out  of  the  operation 
of  the  act  of  limitations,  unless  such  acknowledg- 
ment be  made  to  the  creditor  to  whom  the  debt  is 
owing,  or  to  some  person  representing  him  by  au- 
thority." The  court  then  quote  the  opinion,  from 
Joynes  on  Limitations,  120,  that  the  acknowledg- 
ment is  sufficient  if  made  to  a  third  person,  and 
proceed:  ** Since  the  publication  in  1844  of  this 
excellent  treatise  on  limitations,  there  have  been 
numerous  decisions,  both  in  England  and  the  United 
States,  adverse  to  tlie  views  expressed  by  the  distin- 
guished author,  and  it  is  said  in  a  recent  work  of 
merit,  that  according  to  tlie  very  decided  weight  of 
the  latest  decisions  in  this  country,  a  promise  to 
pay  a  debt,  made  to  a  person  not  legally  or  equita- 
bly interested  in  the  same,  and  who  does  not  pre- 
tend to  have  had  any  authority  from  the  creditor  to 
call  upon  the  creditor  in  relation  to  the  debt,  will 
not  avoid  the  bar  of  the  statute."  The  court  cite 
to  this  doctrine,  Ringo  v.  Brooks^  26  Ark.  540 ;  OH- 
lingham  v.  OiUingham^  17  Penn.  St.  302 ;  Marehead 
V.  Wriston,  78  N.  C.  898 ;  Wachter  v.  Albee,  80  111. 
47;  Kuler  v.  Sanders,  40  Ind.  78;  Sihert  v.  Wilder, 
16  Kans.  176;  8.  C,  22  Am.  Rep.  280;  Fletcher  v. 
Updikej  3  Hun,  850 ;  Cape  Girardeau  County  v.  ffar- 
biicm,  58  Mo.  90 ;  Trousdale  v.  A  ndersan,  9  Bush,  276. 
These  cases  sustain  the  doctrine  laid  down.  But 
the  court  distinguish  the  case  in  hand  on  the  ground 
that  the  deposition  was  made  to  establish  the  valid- 
ity of  the  debt,  and  gain  him  credit  for  it,  and  ^'  he 
must  therefore  be  understood  to  have  intended  that 
his  acknowledgment  of  the  debt,  under  the  attend- 
ing circumstances,  should  be  accepted  as  such  and 
confided  in  and  acted  upon  by  the  creditor  to  whom 
the  debt  was  due.  He  cannot  be  allowed  to  take 
the  benefit  of  the  acknowledgment  and  then  repu- 
diate its  obligation."  In  other  words,  he  was  es- 
topped. 

In  a  note  to  Whitney  v.  Whitcomby  Smith* s  Lead- 
ing Cases,  part  2,  marg.  p.  726,  to  the  doctrine  of  the 
principal  Missouri  case,  and  that  an  admission  to  a 
third  person  will  not  suffice,  when  meant  only  for  his 
ear,  the  cases  cited  are  Edwards  v.  Culley,  4  H.  &  N. 
878;  BUoodgood  v.  Bruen,  4  Seld.  862 ;  Badger  v.  Arch, 
10  Ex.  841 ;  GrenfeU  v.  Girdlestane,  2  Y.  &  C.  676 ; 
Kyle  T.  WeUs,  5  Harris,  286 ;  QiUingham  v.  Oilling- 
hamy  id.  302;  Pearson  v.  DarringUm,  82  Ala.  227; 
Reeoes  t.  CareU,  19  HI.  189.  Tlie  editor  says  this 
"is  not  8o  much  because  the  promise  is  made  to  a 
stranger,  as  because  there  is  no  sufficient  evidence 
of  an  intention  to  promise. "  **  The  view  thus  taken 
18  better  foonded  than  that  which  prevailed  in  some 
of  the  earlier  cases,  where  any  acknowledgment  from 
which  the  continued  existence  of  the  debt  could  be 
inferred  was  deemed  sufficient,  whether  made  to  a 
third  person  or  to  the  plaintiff  in  the  action.  New- 
kkk  ▼.  ESainin0€n^  5  Harr.  88;  McRea  y.  Kennon,  1 
AliL  (N.  a)  895;  Stnddm  ▼.  Van  Rensselaer,  9  Wend. 
897;  lilMST.  Jjtl,  4  Wooster,  819;  PhUUps  y.  Peters, 
nBvbuWl;  ir«tiWMT.i9lto««M»4id.l68;  Oarshare 


V.  nuyck,  6  id.  585 ;  Whitney  v.  Bigelow,  4  Pick.  110 ; 
Minkler  v.  Minkler,  16  Vt.  193;  Oliver  v.  Cray,  1 
Harr.  &G.  204;  Bird  v.  Adams,  7  Ga.  505;  St  John 
V.  Oarrow^  4  Port.  225 ;  Mountfitephen  v.  Brook,  3  B. 
&  Aid.  141 ;  Clark  v.  Hougham,  2  B.  &  C.  149." 

McRea  v.  Kennon  and  Bird  v.  Adams,  supra,  held 
that  a  promise  by  maker  to  former  holder  of  a  note 
inured  to  a  later  Iiolder.  Soulden  v.  Van  Rensselaer, 
siipra,  tl)at  a  promise  to  a  present  holder  inures  to 
a  later  holder.  The  other  cases  cited  by  Smith  were 
of  promises  to  entire  strangers. 

In  Edwards  v.  Culley,  4  H.  &  N.  378,  Pollock,  C. 
B.,  said,  obiter:  **If  a  debtor  had  written  in  a 
book  a  private  memorandum  of  his  debt,  and  the 
creditor  got  hold  of  the  book  and  produced  it  in 
court,  that  would  not  be  an  acknowledgment  to 
take  the  case  out  of  the  statute,  because  no  promise 
to  pay  could  be  inferred  from  it." 

In  Bloodgood  v.  Bruen,  4  Seld.  362,  it  was  held, 
reversing  the  decision  in  4  Sandf.  362,  that  no 
promise  could  be  implied  from  an  acknowledgment 
in  an  answer  to  a  bill  in  chancery  filed  by  a  third 
person,  or  drawn  out  from  the  debtor  while  testify- 
ing as  a  witness;  the  promise  must  be  made  to  the 
creditor  or  his  agent. 

But  an  acknowledgment  or  promise  to  a  third 
will  inure  to  the  original  promisee,  if  made  upon  a 
consideration  or  intended  to  be  communicated  to 
him.  So,  in  Collett  v.  Frazier,  8  Jones'  Eq.  80, 
where  a  dying  man  said  to  a  bystander  that  he  owed 
the  plaintiff  so  tnuch  for  a  slave,  which  he  desired 
to  have  paid,  and  in  Jordan's  Adm^r  v.  Iluhhard,  26 
Ala.  (N.  S.)  433,  where  decedent  told  A  that  he 
could  not  live  long,  and  did  not  expect  to  see  B 
(his  administrator),  but  wanted  A  to  bear  witness 
that  he  wished  B  to  pay  his  debt  to  C.  And  in 
Ecans  v.  Cary,  29  id.  99,  where  A  and  B  met  at  the 
house  of  a  common  relative,  and  the  latter  refusing 
to  speak  to  him,  A  complained  to  0,  who  said  it  was 
because  B  had  suffered  as  indorser  for  him,  where- 
upon A  said  if  B  had  paid  any  thing  for  him  he  was 
able  and  willing  to  pay  it.  These  cases  are  cited  by 
Smith,  but  the  two  latter  lose  force  from  the  fact 
that  the  court  said  that  the  acknowledgment  was 
valid  if  made  to  a  third  person,  without  dwelling 
on  the  intention  to  have  it  communicated. 

In  Ross  V.  Ross,  13  N.  Y.  Sup.  Ct.  80,  an  executor 
put  in  his  inventory  an  outlawed  debt  made  by  him 
to  the  testator.  Held,  a  sufficient  acknowledgment 
in  writing  to  take  it  out  of  the  statute.  So,  where 
a  testator,  in  preparing  his  will,  admitted  the  justice 
and  validity  of  a  debt,  and  when  he  executed  the 
will,  prepared  a  schedule  of  the  indebtedness,  and 
acknowledged  that  he  was  willing  to  pay  it.  Rogers 
V.  Southern,  4  Baxt.  67.  So,  of  an  inventory  and 
affidavit  of  a  debt  made  to  procure  a  discharge  in 
insolvency.  Bryar  v.  WiUcoeks,  3  Cow.  159.  A 
recital  in  a  mortgage  that  it  is  subject  to  a  prior 
one  by  the  same  mortgagor  to  another  on  the  same 
premises  is  sufficient  to  take  the  prior  one  out  of  the 
statute.  Palmer  v.  Butler,  86  Iowa,  576.  Other- 
wise, where  a  petitioner  for  discharge  in  insolvency 
included  an  outlawed  claim  in  his  schedule.  Geo, 
Ins.  Co.  y.  ElUooU,  Taney,  180.    In  BluehiU  Aeademjf 
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V.  EllMy  32  Me.  260,  it  was  held  that  charges  made 
by  the  treasurer  of  a  corporation  against  himself  in 
the  corporation  books,  for  interest  on  his  note,  are 
recognitions  of  the  debt  sufficient  to  remove  the  bar 
of  the  statute. 

PSYCOMETRYASA  TEST  OF  HANDWRITING. 

THERE  is  an  old  rule  of  law  which  requires  the  pro- 
duotion  of  the  very  best  evideuce  of  which  the 
nature  of  the  case  is  susceptible  iu  litigatious,  and  I 
desire  to  call  your  attention  to  iustances  in  which  this 
rule  is  violated,  and  never  in  any  instance  without 
leaving  in  doubt  the  fact  that  the  best  proof  that  might 
be  adduced  would  remove.  I  refer  to  the  employment 
of  experts  as  witnesses  about  the  frenuineness  of  siKiia- 
tures  or  other  writings.  Chirography  is  recognized  by 
the  courts  as  entitled  to  experts.  On  what  authority 
does  this  rule  rest?  No  one  will  pretend  it  is  legisla- 
tion. Then  we  must  get  it  from  elementary  writers 
and  judicial  rulings.  What  is  the  aim  of  all  authors 
and  jurists  in  establishing  such  rules  and  rulings? 
Certainty,  of  course.  What  aids  do  they  invoke? 
Principally  those  of  science.  Is  one  science  entitled 
to  more  consideration  than  another?  Certainly  not. 
Is  there,  then,  a  science  that  can  make  the  conviction 
of  a  criminal  guilty  of  forgery  and  the  acquittal  of 
those  wrongfully  suspected,  always  a  certainty  ?  There 
certainly  is.  What  its  name  and  methods  ?  Its 
name  is  psycometry.  Its  methods  the  discovery  of  a 
knowledge  of  his  own  guilt  or  innocence  in  the  pris- 
oner's mind,  when  he  takes  up  a  pen  to  write,  **  I  am 
innocent,**  on  paper.  Does  this  seem  absurd  ?  Doubt- 
less it  does  to  all  those  whose  knowledge  of  the  subject 
is  circumscribed.  Last  week  I  would  have  doubted 
the  sanity  of  a  man  who  knowing  me  would  have  ex- 
pected me  to  believe  such  a  proposition.  Now,  when 
I  hear  the  laugh  of  the  skeptic,  I  know  that  before  its 
echoes  can  die,  if  he  will  listen,  he  will  change  the 
venue  of  his  laugh.  It  will  certainly  be  with  me  and 
against  the  skeptics.  What  is  the  test?  Experiments. 
How  many?  Enough  to  satisfy  anybody  and  every- 
body. A  rule  that  is  infallible  can  well  afford  to  defy 
a  fool  that  must  be  fallible.  What  shall  we  do  then  ? 
Simply  defy  science,  learning,  genius  and  intellect  to 
prove  by  any  of  their  tricks  that  in  the  science  of 
psycometry  there  is  any  trick  at  all  or  flaw  whatever. 
Psycometry  is  a  science  fftom  which  no  mortal  man 
can  conceal  his  real  thoughts,  if  he  will  dare  to  write 
what  he  pretends  are  his  convictions,  upon  paper.  The 
moment  he  thus  commits  himself  the  psyoometric 
expert  can  tell  with  an  infallible  certainty  whether 
that  he  has  said  is  true  or  false.  How  are  we  to  know  ? 
Well,  suppose  a  criminal  charged  with  forgery  is  on 
trial,  and  he  and  each  one  of  the  jurors  who  are  trying 
him  should  write  on  separate  pieces  of  paper  '*  I  am,'* 
or  **  I  am  not*'  guilty  of  this  forgery,  and  that  six  of 
the  jurors  should  confess  they  were  guilty  when  they 
were  not,  and  that  the  other  six,  with  the  prisoner, 
should  say  they  were  not  guilty.  Now,  suppose  you 
call  in  an  expert  to  whom  all  these  parties  are  utter 
strangers,  and  you  fold  these  thirteen  pieces  of  paper 
up  and  submit  them  to  him,  and  that  he,  in  the  pres- 
ence of  the  court,  promptly  and  peremptorily  declares 
that  seven  of  these  men  have  lied,  before  he  opens  one 
of  those  papers,  and  that  he  i>oints  out  which  seven, 
without  opening  one  of  them,  and  that  they  are  then 
opened  iu  the  presence  of  the  court  and  found  to  be 
the  six  jurors  that  said  they  were  g^uilty  and  the  crimi- 
nal who  said  he  was  not  g^uilty.  Would  not  such  a 
revelation  overwhelm  you  with  the  conviction  that 
psycometry  is  a  science  and  the  criminal  guilty?  The 
evidence  of  all  other  experts  is  at  best,  after  all,  a  mat- 
ter of  opinion,  about  which  no  two  always  agree. 
P^ycometrio  experts  express  no  opinions,  but  deal  in 


facts,  and  facts  about  which  they  all  always  agree.  If, 
then,  they  can  furnish  positive  evidence  that  can  deity 
doubt  and  disproof,  must  it  not  be  a  higher  order  of 
evidence  than  conflicting  opinions  insusceptible  of  a 
conviction  of  perjury  ?  What  then  is  to  be  the  first 
step  taken  to  inaugurate  the  progress  the  development 
of  science  in  the  premises  demands?  It  is  the  recog- 
nition by  the  courts  of  psycometry  as  a  science.  What 
should  be  done  to  bring  this  about?  Now  that  is  the 
question  that  is  at  the  bottom  of  the  origin  of  this 
article.  It  was  written  to  ask  it.  The  existence  of 
this  science  and  its  independence  of  all  other  sciences 
or  sources  of  social  influence  rest  on  too  immutable 
a  basis  to  either  dread  enemies  or  fawn  on  power.  It 
asks  only  for  a  test  of  its  integrity,  and  its  friends  are 
aware  that  it  will  have  to  encounter  the  open  and  bit- 
ter enmity  of  every  hypocrite  in  the  world. 

Andrew  H.  H.  Dawson. 


MANDAMUS  TO  COMPEL  ISSUE  OF  PATENT 
FOR  PUBLIC  LANDS, 

SUPREME  COURT  OP  THE  UNITED  STATES,  DEC.  18,188a 

United  States  ex  bel.  MgBridb,  PlaintifT  in  Ent>r, 

V.  Shurz. 

The  Supreme  Court  of  the  BIstrict  of  Columbia  is  author* 
ized  to  issue  the  writ  of  mandamus  as  an  orlsinal  pro- 
cess in  cases  where,  by  the  principles  of  the  common 
law,  the  party  is  eutltied  to  it. 

When  a  patent  to  a  citizen  for  a  part  of  the  public  lands 
has  been  regularly  signed  by  the  president,  and  sealed 
with  the  seal  of  the  government,  countersigned  by  the 
recorder  and  duly  recorded,  the  right  to  its  possession 
by  the  grantee  is  perfect,  and  a  writ  of  mandamus  will 
lie  to  the  officer  in  whose  possession  it  is,  to  compel  Its 
delivery. 

In  the  progress  of  the  proceedings  to  acquire,  under  the 
laws  of  the  United  States,  a  title  to  the  public  lands, 
there  must,  in  all  cases  where  the  claimant  is  sncoeasful, 
come  a  period  when  the  power  of  the  executive  officers, 
who  constitute  the  land  department,  over  those  pro^ 
ceedings  ceases.  That  period  is  precisely  when  the  last 
official  act  has  been  performed  which  is  necessary  to 
transfer  the  title  from  the  government  to  the  ctUsen. 

Title  by  patent  from  the  United  States  Is  title  by  record, 
and  delivery  of  the  Instrument  to  the  grantee  is  not 
essential  to  pass  the  title,  as  in  conveyances  by  private 
persons.  Therefore,  when  the  officers,  whose  action  Is 
rendered  by  the  laws  necessary  to  vest  the  title  In  the 
claimant,  have  decided  in  his  favor,  and  the  patent  has 
been  duly  signed,  sealed,  countersigned  and  recorded 
the  title  of  the  land  has  passed  to  the  grantee,  and  there 
remains  nothing  more  to  be  done  by  the  land  office  but 
the  ministerial  duty  of  delivering  the  instrument,  which 
can  be  enforced  by  mandamus. 

An  acceptance  of  the  grant  will  in  such  case  be  presumed 
from  the  efforts  of  the  grantee  to  secure  the  favorable 
action  of  the  department,  and  especially  Arom  the  de- 
mand for  possession  of  the  patent. 

IN  error  to  the  Supreme  Court  of  the  District  of 
Columbia.    The  facts  appear  in  the  oplDlon. 

Miller,  J.  This  is  a  writ  of  error  to  the  Sapreme 
Court  of  the  District  of  Columbia.  In  that  coart  It 
was  commenced  by  a  petition  for  a  writ  of  mandamiis 
to  compel  the  secretary  of  the  interior  to  deliver  to 
the  relator,  McBride,  a  patent  for  a  quarter-eeotlon  of 
the  public  lands,  which,  it  was  alleged,  had  been  signed 
by  the  president,  the  seal  of  the  United  States  alllzed 
to  it,  and  duly  recorded  in  the  proper  book  In  the 
general  land  office,  and  countersigned  l^  the  re* 
corder.  For  this  instrument,  while  in  the  immediate 
possession  of  the  secretary,  McBride  made  demand 
and  was  refused ;  whereupon  he  filed  the  petition  for 
mandamus.  The  court,  instead  of  laeolng  the  alter- 
native writ,  proceeded  by  orderliig  a  rule  on  the  aeere- 
tary  to  show  caose  why  the  writ  aluwid  not  laann    ▲ 
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tupplemeutal  petition  was  filed,  and  Secretary  Schurz, 
ill  dae  time,  filed  his  answer,  accompanied  bj  certain 
exliibita,  to  which  the  relator  replied  by  taking  issue, 
according  to  the  rales  of  practice  prescribed  by  that 
ooart,  on  every  allegation  of  the  answer. 

Upon  these  pleadings  and  the  following  afO'eed  state- 
ment of  facts  signed  by  counsel  for  each  party,  the  case 
was  heard  and  the  rule  was  discharged : 

*'  Be  it  remembered  that  on  the  hearing  of  this  cause 
before  the  Supreme  Ck>nrt  of  the  District  of  Columbia, 
sitting  in  General  Term  on  the  28th  day  of  October, 
1879,  it  was  conceded  by  both  parties  that  all  the  alle- 
gations of  the  original  petition  were  true,  except  the 
one  that  the  premises  named  in  the  petition  were  in 
1862  subject  to  pre-  emption  filing  or  homestead  entry. 

**  It  was  also  conceded  that  the  case  relating  to  said 
premises  set  oat  in  the  answer  of  respondent  had  been 
appealed  from  the  decision  of  the  commissioner  of  the 
general  land  office  to  the  secretary  of  the  interior,  and 
was  pending  before  the  said  secretary  at  the  time  of 
the  demand  for  said  patent  was  made  on  him,  as  set 
forth  in  the  said  original  petition  of  relator,  and  for 
acme  days  thereafter,  and  that  at  the  time  of  said  de- 
mand, and  for  some  days  thereafter,  the  said  patent 
was,  with  the  papers  in  said  case  as  an  exhibit  in  said 
case,  in  the  office  of  the  secretary  of  the  interior,  and 
was  uot  in  tfie  office  of  the  commissioner  of  the  gen- 
eral land  office. 

*'  It  was  also  conceded  that  the  incorporated  town  of 
Grantsville,  set  forth  in  the  answer  of  the  respondent, 
was  in  fact  the  incorporated  city  of  Grantsville,  and 
that  it  was  incorporated  by  the  territorial  Legislature 
of  Utah  on  the  12th  day  of  January,  1876,  and  that  said 
act  should  be  treated  as  referred  to  and  made  a  part  of 

this  case. 

'*A11  other  matters  in  said  case  stood  upon  the 
original  and  supplemental  petition,  the  answer  of  re- 
spondent, and  the  replication  thereto.  There  was  no 
other  or  further  proof  or  evidence  offered  by  either 
party. 
'  **  One  of  the  rules  of  this  court  is  as  follows : 

"83.    The  joinder  in  issue  may  be — 

*'  *  The  plaintiff  joins  issue  upon  the  defendant's  first 
plea. 

***Tbe  defendant  joins  issue  upon  the  plaintiff's 
repUoatioQ  to  the  first  plea.' 

**And  this  form  of  j<>iii<ler  shall  be  deemed  to  be  a 
denial  of  the  substanc  t.i  the  pleading  to  which  it  re- 
lates, and  an  issue  thereon. 

**And  thereupon  the  said  court,  upon  the  10th  day  of 
NoTember,  1879,  upon  the  evidence  and  pleading  afore- 
•aid«  gave  judgment  for  the  said  respondent. 

**  The  foregoing  facts  are  stipulated  to  be  a  full  and 
true  statement  of  this  case,  and  made  part  of  the 
reoord  therein. 

**  Whereupon  the  court  orders  the  said  stipulation  to 
be  made  of  record  in  the  case."     ♦»♦♦»» 

Some  question  was  made  on  the  argument  in  this 
ooart  as  to  the  effect  of  the  answer  as  evidence,  and 
the  practice  in  the  Court  of  King's  Bench,  in  England, 
has  been  referred  to  as  making  the  return  to  the  writ 
oonelusive  or  at  least  evidence  of  all  it  states.  We 
are  relieved  of  any  difficulty  on  this  point  by  the  stipu- 
lation of  the  parties. 

Ko  writ  of  mandamus,  alternative  or  otherwise  was 
issoed,  and  there  was  therefore  no  technical  return 
to  such  a  writ,  and  in  strictness  the  rule  applicable  to 
soeh  a  writ  does  not  apply.  If,  however,  it  could  be 
held  that  the  answer  to  the  rule  to  show  cause  stands 
in  the  place  of  a  return  to  a  writ  of  mandamus,  the 
parties  have  volantarily  made  their  own  issues  and 
stipulated  as  to  the  evidence  which  shall  be  considered 
by  the  court. 

By  this  stipulation  the  allegations  of  the  original 
petition,  except  one  which  is  specified,  are  to  be  taken 
as  true.    Certain  other  &ots  are  then  set  out.    It  is 


then  added  that  ail  other  matters  stand  upon  the 
original  and  supplemental  petitions,  the  answer  and 
replication,  and  that  there  was  no  other  or  further 
proof  offered  by  either  party.  As  the  replication  dis- 
tinctly put  in  issue  ever;  paragraph  of  the  answer,  as 
no  evidence  was  offered  in  support  of  the  answer,  and 
as  the  rule  of  the  court  is  recited  which  makes  the  rep- 
lication in  this  case  a  denial  of  the  substance  of  the 
pleading  to  which  it  relates,  wo  must  exclude  the  sup- 
plemental petition  and  the  answer  of  the  respondent 
as  evidence,  and  decide  the  case  on  the  allegations  of 
the  original  petition  and  the  facts  stipulated  in  the 
agreed  case. 

The  petition  alleged  that  McBride,  who  had  the 
requisite  qualification  to  assert  a  claim  under  the  pre- 
emption or  homestead  laws,  settled  upon  the  land 
covered  by  the  patent  in  the  year  1862,  with  intent  to 
appropriate  it  under  the  laws  of  the  United  States; 
that  he  erected  a  dwelling-house,  cultivated  the  land, 
and  has  continuously  occupied  and  resided  on  it  ever 
since.  That  in  May,  18C8,  he  made  a  homestead  entry 
of  the  land  at  tbo  proper  land  office  in  Salt  Lake  City. 
That  he  duly  presented  this  claim  according  to  law  and 
the  rules  of  the  land  department,  with  such  effect  that 
a  patent  to  him  for  the  land  was  signed  by  the  presi- 
dent on  the  26th  of  September,  1877,  sealed  with  the 
seal  of  the  United  States,  countersigned  by  the  re- 
corder of  the  general  land  office,  and  duly  recorded  by 
him  in  the  proper  record  book  of  that  office.  That 
this  patent  was  transmitted  by  mail  to  the  local  land 
officers  at  Salt  Lake  for  delivery  to  the  petitioner,  and 
was,  while  there,  demanded  by  him  of  those  officers, 
who  refused  to  deliver  it.  That  said  patent  was  after- 
ward, by  order  of  the  commissioner  of  the  land  office, 
returned  to  that  office,  and  coming  into  the  possession 
of  the  secretary  of  the  interior  on  some  proceedings  by 
other  parties  contesting  petitioner's  right  to  the  land, 
petitioner  again  demanded  its  delivery  to  him  of  the 
secretary,  who  also  refused.  He  thereupon  filed  his 
petition  for  the  mandamus. 

We  are  met  at  the  threshold  of  this  inquiry  by  a  de- 
nial of  the  authority  of  the  Supreme  Court  of  the 
District  of  Columbia  to  issue  a  writ  of  mandamus,  as 
an  original  process. 

The  argument  is  that  the  jurisdiction  of  that  court 
over  this  class  of  subjects  is  governed  by  section  760  of 
the  Revised  Statutes  relating  to  the  District  of  Colum- 
bia. That  section  enacts  that  **the  Supreme  Court 
shall  possess  the  same  power  and  exercise  the  same 
jurisdiction  as  the  Circuit  Courts  of  the  United 
States."  As  this  court  decided  in  Mclntyre  v.  Wood^ 
7  Crauoh,  505,  and  McCUmg  v.  Silliman^  6  Wheat.  599, 
that  the  Circuit  Courts  of  the  L^nited  States  possessed 
no  such  power,  the  argument  would  be  perfect  if  no 
other  powers  on  that  subject  existed  in  the  Supreme 
Court  of  the  District  than  what  is  conferred  by  the 
above  section. 

But  this  court,  in  the  case  of  Kendall  v.  TTie  United 
Stales,  held  that  by  the  act  of  February  27, 1801,  organ- 
izing originally  the  courts  of  this  district,  the  clause  of 
that  act  which  declared  the  laws  of  Maryland  in  force 
at  that  date,  continued  in  force  in  that  part  of  the 
district  which  had  been  ceded  by  that  State,  invested 
the  Circuit  Court,  as  it  was  then  called,  with  this  very 
power,  because  it  was  a  common-law  jurisdiction,  and 
the  common  law  on  that  subject  was  then  in  force  in 
Maryland.  12  Pet.  618  et  seq.  This  proposition  has 
been  repeatedly  upheld  by  the  court  since  that  time, 
and  up  to  the  date  of  the  revision  it  was  no  longer  an 
open  question  that  in  a  proper  case  the  court  had  au- 
thority to  issue  the  writ. 

It  is  now  said,  however,  that  this  section  being  en- 
acted as  of  the  first  day  of  December,  1873,  defines  the 
jurisdiction  of  the  Supreme  Court  of  the  District  as 
governed  by  the  powers  of  the  Circuit  Courts  of  the 
United  States  over  the  same  sub^eeVi  ?Ai  VYi'&x  ^«X^^ 
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which  time  it  is  clear  these  latter  courts  had  no  such 
I>ower;  and  that  as  the  revisiou  repealed  all  other  laws 
on  the  same  subject,  the  act  concerning  the  law  of 
Maryland  no  longer  applied  to  the  case. 

This  leav^es  out  of  the  process  of  reasoning  the  92d 
section  of  the  Revision,  which  declares  again  that  '*the 
laws  of  the  State  of  Maryland,  not  inconsistent  with 
this  title,  as  the  same  existed  on  the  27th  day  of  July, 
1801,  except  as  since  modified  or  repealed  by  Congress 
or  by  authority  thereof,  or  until  so  modified  or  re- 
pealed, continue  in  force  within  the  District/*  Thus 
the  argument  is  precisely  the  same  as  it  was  in  the  case 
of  Kendall  v.  United  States^  for  it  was  urged  there,  as 
here,  that  as  the  act  creating  the  court  measured  its 
jurisdiction  by  that  of  the  Circuit  Courts  of  the  United 
States,  which  had  no  such  jurisdiction,  there  could  be 
none  in  the  former,  to  which  the  court  replied,  the 
provision  which  continued  in  force  the  laws  of  Mary- 
land. 

The  revision  has  merely  separated  the  different  sec- 
tions of  the  act  of  February  27,  1801,  and  placed  part 
of  it  in  section  760  and  part  of  it  in  bection  92.  Neither 
provision  is  repealed,  but  we  think  both  of  them  are 
retained,  with  the  construction  placed  on  them  by  this 
court  in  Kendall  v.  United  States  and  the  subsequent 
oases.  But  this  question  would  seem  to  be  set  at  rest 
by  the  act  of  1877,  "to  perfect  the  revision  of  the 
statutes  of  the  United  States,  and  of  the  statutes  re- 
lating to  the  District  of  Columbia.'*  The  act  amends 
section  763  of  the  Revisiou  of  the  Statutes  of  the  Dis- 
trict, by  enacting  that :  "  Said  courts  shall  have  cog- 
nizance of  all  crimes  and  offenses  committed  within 
said  District,  and  in  all  cases  in  law  and  equity  be- 
tween parties,  both  or  either  of  which  shall  be  resi- 
dent or  be  found  within  said  District,  and  also  of  all 
suits  of  a  civil  nature  at  common  law  or  in  equity,  in 
which  the  United  States  shall  bo  plaintiffs  or  com- 
plainants."   10  U.  S.  Stat.  253. 

We  are  of  opinion  that  the  authority  to  issue  writs 
of  mandamus  in  cases  in  which  the  parties  are  by  the 
common  law  entitled  to  them,  is  vested  in  the  Su- 
preme Court  of  the  District  of  Columbia. 

We  proceed  to  inquire  whether  the  relator  has  made 
such  a  case. 

If  the  relator  was  entitled  to  the  possession  of  the 
patent  as  his  property,  and  it  was  the  plain  duty  of 
the  secretary  to  deliver  it  to  him  when  demanded, 
then,  under  all  the  authorities,  and  especially  the  de- 
cisions of  this  court,  he  is  entitled  to  the  remedy  he 
asks.  From  the  case  of  Marbury  v.  Madison,  1  Cranch, 
137,  down  to  the  present  time,  such  has  been  the  set- 
tled doctrine  of  this  court.  And  though  it  may  be 
said  that  the  opinion  of  Chief  Justice  Marshall  in  that 
case  was  not  necessary  to  the  decision  made,  which 
was  that  Viis  court  had  no  original  jurisdiction  in  that 
case,  the  principles  of  the  opinion  have  been  repeat- 
edly recognized  and  acted  upon  in  this  court  since,  and 
the  case  cited  with  approval  in  its  definition  of  the 
circumstances  under  which  persons  holding  public 
offices  will  be  compelled  to  perform  certain  duties 
which  are  merely  ministerial.  Kendall  v.  United 
States^  12  Pet.  618;  KendaU  v.  Stokes,  SHow,  98;  De- 
catur V.  PatUding,  14  Pet.  863 ;  Commissioner  v.  Whitely, 
4  Wall.  534. 

The  next  objection  to  issuing  the  writ  which  we  are 
called  to  consider  is  that  the  secretary,  in  deciding 
whether  he  would  deliver  the  patent  to  McBride  or 
not,  was  called  upon  to  exercise  a  judgment  and  dis- 
cretion on  the  case  presented  to  him  which  were  not 
merely  ministerial,  but  which  were  rather  judicial  In 
their  character,  and  in  reg^ard  to  which  many  matters 
were  to  be  considered — such  as  the  validity  of  the 
title  conferred  by  the  patent,  the  circumstances  under 
which  It  was  signed,  sealed  and  recorded,  and  the  con- 
flicting rights  of  other  jHurties  to  the  land  covered  by 
it.    In  short,  that  this  execution  of  the  patent  oon«  ^ 


eluded  nothing,  and  the  authority  of  the  secretary  and 
the  commissioner  of  the  general  land  office  to  deal 
with  the  whole  subject,  including  the  relator*s  right  to 
the  land,  remained  unaffected  by  the  patent.  Whether 
this  be  so  or  not  must  depend  upon  the  authority  con- 
ferred by  Congress  upon  those  officers,  and  the  effect 
of  the  patent  in  the  stage  to  which  it  had  come  when 
the  demand  for  its  possession  was  made  by  McBride. 

The  Constitution  of  the  United  States  declares  that 
Congress  shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  tho  territory 
and  other  proi>crty  belonging  to  the  United  States, 
and  under  this  provision  the  sale  of  tho  public  lands 
has  been  placed  by  statute  under  tho  control  of  the 
secretary  of  tho  interior. 

To  aid  him  in  the  performance  of  this  duty,  a  bureau 
has  been  created,  at  tho  head  of  which  Is  the  commis- 
sioner of  the  general  land  office,  with  many  subordi- 
nates. To  them  as  a  special  tribunal  Congress  hint 
confided  the  execution  of  tho  laws  which  regulate  the 
surveying,  the  selling  and  the  general  care  of  these 
lands. 

Congress  has  also  enacted  a  system  of  laws  by  which 
rights  to  these  lands  may  be  acquired,  and  the  title  of 
tho  government  conveyed  to  the  citizen,  and  this  court 
has  with  a  strong  hand  upheld  the  doctrine  that  so 
long  as  the  legal  title  to  these  lands  remained  in  the 
United  States,  and  the  proceedings  for  acquiring  title 
were  as  yet  in  Jieri  before  this  special  tribunal  created 
by  Congress  for  deciding  the  questions  which  should 
arise  in  the  course  of  these  proceedings,  the  courts 
would  not  interfere  to  control  tho  exercise  of  the 
power  thus  vested  in  that  tribunal.  To  that  doctrine 
we  still  adhere. 

But  we  have  also  held  that  when,  by  the  action  of 
these  officers  and  of  the  president  of  the  United  States, 
in  issuing  a  patent  to  a  citizen,  the  title  to  the  laud 
has  passed  from  tho  government,  the  question  of  who 
is  the  real  owner  of  it  is  open  in  the  proper  courts  to 
all  the  considerations  appropriate  to  the  case.  And 
this  is  so,  whether  tho  United  States  shall  sue  to  set 
aside  the  patent  and  recover  back  the  title  so  con- 
veyed, as  in  United  States  v.  Stoue,  2  Wall.  525,  or  an 
individual  shall  sue  to  have  the  title  conveyed  by  the 
patent  held  by  the  patentee  in  trust  for  that  indi- 
vidual, on  account  of  equitable  circumstances  which 
entitle  him  to  that  relief.  Johnson  v.  Towsley,  13 
Wall.  72,  and  other  cases. 

In  the  case  before  us  it  is  said  that  the  instrument 
called  a  patent,  which  purports  in  the  name  of  the 
United  States  to  convey  to  McBride  the  land  in  con- 
troversy, is  not  effectual  for  that  purpose  for  want  of 
delivery.  That  though  signed  and  sealed  and  re- 
corded, and  sent  to  tho  register  of  the  land  office  at 
Salt  Lake  City  for  delivery  to  him,  It  never  was  so  de- 
livered, and  has  always  remained  under  the  control  of 
the  officers  of  the  land  department,  and  that  the  in- 
strument is  invalid  as  a  deed  of  conveyance  for  want 
of  delivery  to  the  grantee.  If  it  wero  conceded  that 
delivery  of  this  patent  is  essential  to  its  power  to 
transfer  title  to  the  grantee,  and  that  such  delivery  Is 
required  as  that  which  is  necessary  between  man  and 
man,  it  would  be  a  question  of  some  difficulty  to  de- 
cide whether  such  delivery  has  taken  place  in  this  case. 
The  well-known  principle  by  which  the  intention  of 
the  grantor  in  a  deed  to  make  an  act  which  falls  far 
short  of  manual  delivery,  to  stand  for  delivery,  when 
so  designed,  might  well  be  applied  to  the  act  of  the 
commissioner  in  transmitting  the  patent  by  mail  to 
the  local  office  for  the  purpose  of  delivery ;  while  on 
the  other  hand  it  is  argued  with  much  force  that  the 
instrument  never  actually  passed  from  the  land  office 
or  the  control  of  its  officers.  We  do  not  think  the  de- 
cision of  this  point  necessary  to  the  case  l>efore  us. 

We  are  of  opinion  that  when  upon  the  decision  of 
the  proper  office,  that  the  citizen  has  become  entitled 
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to  a  patent  for  a  portion  of  tho  public  lands,  suoh  a 
patent  ii  in  that  office  made  oat  and  sigued  by  the 
president,  and  when  tho  seal  of  tho  United  States  is 
affixed  to  the  instrument,  countersigned  by  the  re- 
eorder  of  the  laud  office,  and  duly  recorded  in  the 
reoord-book  kept  for  that  ^rpose,  it  becomes  a  solemn 
pnblio  aet  of  the  government  uf  the  United  States  and 
needs  no  further  delivery  or  other  authentication  to 
make  it  perfect  and  valid.  That  in  such  case  the  title 
to  the  land  conveyed  passes  by  ftiatter  of  record  to  tho 
grantee,  and  that  delivery  as  in  cases  of  deeds  of  pri- 
vate individuals  is  not  necessary  to  give  effect  to  the 
granting  clause  of  the  instrument. 

The  anthorities  on  this  subject  aro  numerous  and 
they  are  uniform.  They  have  their  origin  in  the  de- 
elafous  of  the  English  courts  upon  the  grants  of  the 
erown  evidenced  by  instruments  called  there,  as  here, 
patents. 

Blaokstone  describes  four  modes  of  alienation  or 
ttmnsfer  of  title  to  reiU  estate,  which  he  calls  common 
asraranoe ;  the  first  of  which  is  by  matter  in  pais  or 
deed,  the  second  by  matter  of  record  or  an  assurance 
transacted  only  in  the  king's  public  courts  of  record, 
the  third  by  special  custom,  and  the  fourth  by  devise 
In  a  last  will  or  testament. 

In  the  chapter  duvoted  to  alienation  by  deed  he 
enumerates  among  the  requisites  to  its  validity  the  act 
of  delivery.  Book  2,  ch.  20.  But  in  chapter  21,  de- 
voted te  alienation  by  matter  of  record,  nothing  is 
•i^d  about  delivery  as  necessary  to  pass  the  title,  and 
under  this  head  he  includes  the  king's  grants.  These 
he  says  are  all  made  matter  of  public  record,  and  are 
oontained  in  charters  or  letters-patent.  He  then  re- 
cites the  processes  by  which  patents  are  prepared  and 
perfected,  the  various  officers  through  whose  hands 
they  pass,  and  the  manner  of  affixing  the  seal  to  them, 
and  their  final  enrollment.  They  are  then  perfect 
grants,  and  no  mention  is  made  of  delivery  as  a  pre- 
requisite to  their  validity.  After  this  they  can  only  be 
revoked  or  annulled  by  scire  facias  or  other  judicial 
proceeding.  2  Commentaries,  346.  The  importance 
attached  to  the  delivery  of  the  deed  in  modern  con- 
veyancing arises  largely  from  the  fact  that  the  deed 
has  taken  the  place  of  the  ancient  livery  of  seizin  in 
feudal  times,  when  in  order  to  give  effect  to  the  en- 
feoftknent  of  the  new  tenant,  the  act  of  delivering  pos- 
seMion  In  a  public  and  notorious  manner  was  the 
essential  evidence  of  the  investiture  of  the  title  to 
the  land.  This  became  gradually  diminished  in  im- 
portance until  the  manual  delivery  of  a  piece  of  the 
turf,  and  many  other  symbolical  acts,  became  suffi- 
eient.  When  all  this  passed  away,  and  the  creation 
and  transfer  of  estates  in  land  by  a  written  instru- 
ment, ealled  the  act  or  deed  of  the  'party,  became  the 
usual  mode,  the  Instrument  was  at  first  delivered  on 
the  land  in  lieu  of  livery  of  seizin.  Shepherd's  Touch- 
stone, 64;  Coke  upon  Littleton,  2666;  Washburn  on 
Real  Prop.,  book  8,  p.  806.  Finally,  any  delivery  of 
the  deed,  or  any  act  which  the  party  intended  to  stand 
for  such  delivery,  became  effectual  to  pass  the  title. 
Chureh  v.  Oilman,  15  Wend.  666;  BtUler  v.  Dciker,  8 
Coke,  2tt;  Warren  v.  Levitt,  11  Fost.  (N.  H.)  310; 
HatchY,  HaUsK,  9  Mass.  307. 

But  In  regard  to  the  transfer  of  title  by  tnatter  of 
reeord,  whether  this  record  were  a  judgment  or  de- 
cree In  a  court  of  justice,  as  fines  and  recoveries,  or 
the  record  made  in  the  proper  office  (generally  in  tho 
Coart  of  Chancery  by  the  lord  chancellor)  of  the  king's 
grant,  called  enrollment,  no  livery  of  seizin  was  neces- 
safy,  nor  any  delivery  of  the  document  sealed  with 
the  king's  seal;  for  when  this  seal  was  affixed  to  the 
Instmment  and  the  enrollment  of  it  was  made,  no 
higher  •videnoe  oonld  be  had,  nor  was  any  other  evl- 
deoea  nsoosmiry  of  this  act  or  deed  of  the  king.  Hence, 
Mr.  OmlM,  In  lila  Digest  of  the  English  Law  of  Real 


Property,  says :  "Tho  king's  letters-patent  need  no 
delivery;  nor  his  patents  under  the  great  seal  of  the 
duchy  of  Lancaster ;  for  they  are  suffloieutly  authenr 
ticated  and  completed  by  the  annexing  of  the  respect- 
ive seals  to  them."    Title  XXXIV,  S  1,  paragraph  3. 

In  tho  case  of  Marhury  v.  MadiHon^^  1  Cranch,  to 
which  we  have  already  referred,  the  court,  likening  the 
commission  of  the  justice  of  the  peace,  which  was 
signed  and  sealed  by  the  president  and  left  in  the 
hands  of  tho  secretary  of  State,  to  a  patent  for  lands, 
uses  this  language : 

"By  the  act  passed  in  1796,  authorizing  the  sale  of 
lands  above  the  mouth  of  the  Kentucky  river  (vol.  3, 
p.  229),  tho  purchaser,  on  paying  his  purchase-money, 
becomes  completely  entitled  to  the  property  purchased, 
and  on  producing  to  the  secretary  of  State  the  receipt 
of  tho  treasurer,  upon  a  certificate  required  by  tho 
law,  the  president  of  the  United  States  is  authorized 
to  grant  him  a  patent.  It  is  further  enacted  that  all 
patents  shall  be  countersigned  by  the  secretaiy  of  State 
and  recorded  in  his  office.  If  the  secretaiy  of  State 
shouLd  choose  to  wUMiold  this  patent,  or  the  patent  t>e- 
ing  lost  should  refuse  a  copy  of  it,  can  it  be  imagined 
that  the  law  furnishes  to  the  injured  party  no  remedy? 
It  is  not  believed  UuU  any  person  tchatever  icould  cUtempt 
to  maintain  such  a  proposition.** 

In  another  part  of  the  opinion  it  is  said :  **  In  aU 
cases  of  letters-patent,  certein  solemnities  are  required 
by  law,  which  solemnities  are  tho  evidences  of  the 
validity  of  the  instrument.  A  formal  deliveiy  to  the 
person  is  not  among  them.  In  cases  of  commissions, 
tho  sign-manual  of  the  president  and  the  seal  of  the 
United  States  aro  those  solemnities." 

The  same  principle  is  found  in  the  opinion  of  the 
court,  delivered  by  Mr.  Justice  Story,  in  the  case  of 
Green  v.  Liter,  8  Cranch,  229. 

Many  decisions  of  State  courts  of  the  highest  char- 
acter to  the  same  effect  aro  cited  in  the  brief  of  coun- 
sel,for  relator  in  this  case,  among  which  may  be  men- 
tioned Ex  parte  Kuhtman^  3  Rich.  Eq.  257;  Downer  v. 
Palmer,  31  Cal.  513.  The  subject  is  very  fully  and  ably 
discussed  by  Mr.  Justice  Field  in  the  case  of  Leroy  v. 
Jamison,  3  Sawyer,  369. 

It  is  also  said  that  there  was  no  acceptance  of  this 
patent  by  the  grantee,  and  for  that  reason  it  is  inef- 
fectual to  convey  title.  It  is  not  necessary  to  enter 
into  much  discussion  on  this  subject,  because  the  ac- 
ceptance of  a  deed  may  be  presumed  under  circum- 
stances far  short  of  what  was  admitted  to  exist  in  this 
case. 

The  doctrine  on  this  point  is  well  stated  by  Attor- 
ney-General Crittenden,  in  the  case  of  Pierre  Mutelle, 
in  1841,  as  found  in  3  Opinions  of  Attorneys-General, 
654,  which  was  a  case  like  the  present.  In  regard  to  tho 
duty  of  the  secretory  to  deliver  the  patent  then  lying 
in  the  office. 

''  My  opinion,"  said  he,  **  is  that  the  title  to  the  land 
did  pass  to  Pierre  Mutelle  at  the  date  of  the  patent  to 
hiin,  Vumgh  that  patent  still  remains  in  the  land  office 
without  any  cuilual  tradition  of  it  to  any  one.  The 
patent  was  issued  by  authority  and  direction  of  law, 
and  upon  general  principles,  where  the  patejitee  does  not 
expressly  dissent,  his  assent  and  acceptance  are  to  l>e 
presumed  from  the  beneficial  nature  of  the  grant.  But 
it  is  hardly  necessary  to  resort  to  such  presumptions, 
because,  in  this  and  in  all  such  cases,  the  acts  required 
to  be  done  by  the  claimant,  and  actually  done  by  him 
in  the  preparation  of  his  claim  for  patenting,  are  equiva- 
lent to  a  positive  demand  of  the  patent  and  amount  to 
an  acceptance  of  it.  The  patent,  in  the  meaning  of 
the  act  referred  to,  is  granted  to  the  patentee  from  its 
date,  though  he  may  never  actually  see  or  receive  it,  and 
is  valid  and  effectual  to  pass  the  title  to  the  land. 

'*A11  legal  munlmente  of  title  belong  to  him  who 
owns  the  }and,   *    *    «  but  as  the  patent  Is  a  recorded 
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evIdeiiGC  of  titl<?t  alirajH  acce«*iible,  no  material  preju- 
dice can  result  to  tbc  true  owner  frfitn  a  strauger  get- 
ting p^^OAesjiion  of  it/* 

Tb«)  long  pursuit  of  tbi^  claim  by  McBride,  his  re- 
peate^l  demand  for  the  patent  after  it  had  been  per- 
fected, and  his  persistent  effort  to  obtain  possession  of 
it,  are  ample  prf>')f  of  his  acceptance  of  the  grant  of 
which  it  is  the  evidence. 

It  is  argued  with  much  plausibility  that  thn  relator 
was  not  fntitled  to  the  land  hy  th<^  laws  of  the  United 
States,  \}4iCAtiA*i  it  was  not  subject  to  homestead  entry, 
and  that  the  intent  is  therefore  void,  and  the  law  will 
not  require  the  s'tcretary  to  do  a  vain  thing  l»v  deliver- 
ing it,  which  may  at  the  same  time  embarrass  the 
rights  of  others  in  regard  to  the  same  laud. 

We  are  not  prej^ared  to  say  that  if  the  patent  is  ab- 
Bttlvdely  void,  so  that  no  right  c<»uld  (>ossibly  accrue  to 
the  plaintiff  under  it,  the  suggestion  would  not  be  a 
BifUtid  one. 

But  the  distinction  between  a  void  and  voidable 
instninient,  though  sometimes  a  very  nice  one,  is  still 
a  well-rf;C'»gnized  distinction  on  which  valuable  rights 
often  d*'[>end.  And  the  case  before  us  is  one  to  which 
we  think  it  is  clearly  applicable.  To  the  officers  of  the 
land  de[>artmeiit,  among  whom  we  include  the  secre- 
tary of  the  interior,  are  confided,  as  we  have  already 
said,  the  a<lministratii>n  of  the  laws  concerning  the 
sale  of  the  public  lands.  The  land  in  the  present  case 
ha4l  be<:n  surveyed  and  the  lands  in  that  district  gene- 
rally hwl  br-en  opened  to  pre-emption,  to  homestead 
entry,  and  to  sale  under  their  control.  The  question 
whether  any  particular  piece  of  land  bel(»nging  to  the 
government  was  oihmi  to  sale,  to  pre-emption,  or  to 
homestead  right,  is  in  every  instance  a  question  of  law 
aM  applied  to  the  facts  for  the  determination  of  those 
officers.  Their  deciMion  of  such  question  is  judicial  in 
its  character,  as  also  the  decision  of  conflicting  chiims 
to  '.le  same  land  by  different  parties. 

It  is  clear  that  the  right  and  the  duty  of  deciding  all 
such  quostions  belong  to  those  officers,  and  the  statutes 
have  provided  for  original  and  appellate  hearings  in 
that  d<fpartnient  )>efore  the  successive  officers  of  higher 
grade  up  to  the  secretary.  They  have  therefore  juris- 
diction of  such  cases,  and  provision  is  made  for  the 
correction  of  errorn  in  the  ext^rciso  of  that  jurisdiction- 
How  can  it  be  said  that  when  their  decision  of  such  a 
questi<ni  is  finally  made  and  recorded  in  the  shape  of  a 
patent,  that  instrument  is  absolutely  void  for  such 
errors  an  these?  If  a  patent  should  issue  for  land  in 
the  Htate  of  Massachusetts  where  the  government 
never  had  land,  it  would  be  absolutely  void.  If  it 
should  issue  for  land  onco  owned  by  the  government 
but  long  before  sold  and  conveyed  by  patent  to  another 
who  held  pi>sseHNion,  it  might  be  hold  void  in  a  court  of 
law  on  the  production  of  the  senior  patent.  But  such 
is  not  the  case  before  us.  Hero  the  question  Is  whether 
this  land  htul  been  withdrawn  from  the  control  of  the 
land  departmiMit  by  certain  acts  of  other  persons, 
which  include  it  within  the  limits  of  an  incorporated 
town.  The  whole  question  is  one  of  disputed  law  and 
disputed  fiicts.  It  was  a  question  for  the  land  officers 
to  coiiHider  and  decide  before  they  determined  to  issue 
MoBride'H  patent.  It  was  within  their  jurisdiction  to 
do  so.  If  they  deoide<l  erroneously  the  patent  may  be 
voidable,  but  not  absolutely  void. 

The  mode  of  avoiding  it  if  voidable  is  not  by  arbi- 
tnirily  withholding  it,  but  by  judicial  proceeding  to 
set  it  UHlde,  or  correct  it  if  only  partly  wrong.  It  was 
within  the  i)roviiico  of  those  officers  to  sell  the  land 
and  to  deoiile  to  whom  and  for  what  price  it  should  be 
sold,  ui>(l  when,  in  accordance  with  their  decision,  it 
was  sold,  the  money  paid  for  it  and  the  grant  carried 
into  effect  by  n  patent  under  the  seal  of  the  United 
Htates  and  the  signature  of  the  president,  that  instru- 
ment carried  with  It  the  title  of  the  United  States  to 
the  land. 


From  the  very  nature  of  the  f auctions  performed  by 
these  officers  and  from  the  fact  thai  a  traoffer  of  tJbe 
title  frr>m  the  Uuited  States  to  Another  owner  folio va 
their  favorable  actiou.  it  moai  result  tluU  at  aome. 
stage  or  other  of  the  proceeding  their  authoritj  in  the 
matter  ceaaes. 

It  is  equally  clear  that  this  period  if  at  the  latett, 
precisely  when  the  last  act  in  the  series  essential  to  the' 
transfer  of  title  has  been  performed.  Whenever  this 
takes  place  the  land  hiis  ceased  to  be  the  land  of  the 
government ;  or  to  speak  in  teebulcal  language,  the 
legal  title  has  passed  from  the  govemmeut  and  the 
power  of  these  officers  to  deal  with  it  has  also  passed 
away.  The  fact  that  the  evidence  of  this  transfer  of 
title  remains  in  the  possession  of  the  land  oflBoers  can- 
not restore  the  title  to  the  United  States  or  defeat  that 
of  the  grantee,  any  more  than  the  burning  up  of  a 
man's  title-deeds  destroys  his  title. 

What  is  this  final  act  which  closes  the  transaction? 

Ill  the  case  of  Marbury  v.  Madison^  this  court  was  of 
opinion  that  when  the  commission  of  an  officer  was 
signed  by  the  president  and  the  seal  of  the  United 
States  affixed  to  it,  the  commission  was  complete,  and 
the  officer  appointed  entitled  to  its  possession,  so  that 
he  could  enforce  its  delivery  by  the  writ  of  mandamus. 
In  regard  to  patents  for  land,  it  may  be  somewhat 
different,  and  it  is  not  necessary  in  this  case  to  go  quite 
so  far. 

But  we  may  well  consider  that  in  all  nations,  as  far 
as  we  know,  where  grants  of  the  property  of  the  gov- 
ernment or  of  the  Crown  are  made  by  written  instru- 
ments, provision  is  made  for  a  record  of  these  instru- 
ments in  some  public  government  office.  Our  experi- 
ence in  regard  to  Mexican,  Spanish  and  French  grants 
of  parts  of  the  public  domain  purchased  by  us  from 
those  governments,  teaches  us  that  such  is  the  uniform 
law  of  those  c(»untries.  We  have  already  shown  that 
under  the  English  law  all  letters-patent  are  enrolled 
and  that  this  is  the  last  act  in  the  process  of  issuing  a 
patent  which  is  essential  to  its  validity. 

We  are  s:ife  in  saying  that  every  State  in  the  Union 
has  similar  pr(»visions  in  reference  to  its  grants  of  laud, 
and  it  has  been  the  effort  of  most  of  them  to  compel 
public  record  of  all  conveyances  of  land  by  individuals 
or  corporations. 

The  acts  of  Congress  provide  for  the  record  of  all 
patents  for  land  in  an  office  and  in  books  kept  for  that 
purpose.  An  officer,  called  the  recorder,  is  appointed 
by  law  to  make  and  to  keep  these  records.  This  officer 
^  is  required  to  record  every  patent  l>efore  it  is  issued 
and  to  countersign  the  instrument  to  be  delivered  to 
the  grantee.  This,  then,  is  the  final  record  of  the 
transaction  —  the  legally  appointed  act  which  com- 
pletes what  Sir  William  Blackstoue  calls  title  by 
record ;  and  when  this  is  done  the  grantee  is  invested 
with  that  title. 

We  do  not  say  that  there  may  not  be  rare  cases  where 
all  this  has  been  done  and  yet  the  officer  in  possession 
of  the  patent  be  not  compellable  to  deliver  it  to  the 
grantee.  If,  for  instance,  the  clerk  whom  the  president 
is  authorized  by  law  to  appoint  to  sign  the  president*s 
name  to  the  patent,  should  do  so  when  he  has  been  for- 
bidden by  the  president,  or  if,  by  some  mere  clerical 
mistake,  the  intention  of  the  officer  performing  an 
essential  part  in  the  execution  of  the  patent  has  been 
frustrated.  It  is  not  necessary  to  decide  on  all  the 
hyxK)thetioal  oases  that  could  be  imagined. 

But  we  are  of  opinion  that  when  all  that  we  have 
mentioned  has  been  consciously  and  purposely  done 
by  each  officer  engaged  in  it,  and  where  these  officers 
have  been  acting  in  a  matter  within  the  scope  of  their 
duties,  the  legal  title  to  the  land  passes  to  the  grantee, 
and  with  it  the  right  to  the  possession  of  the  patents 

No  further  authority  to  consider  the  patentee*8  case 
remains  in  the  land  office.  No  right  to  consider 
whether  he  ought  iu  equity,  or  on  new  informationt  to 
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have  the  title,  or  receive  the  patent.  There  remaina 
the  duty,  eimplj  ministerial,  to  deliver  the  patent  to 
the  owner — a  duty  which,  within  all  the  definitions, 
ean  be  enforced  by  the  writ  of  mandamus. 

It  is  not  always  that  the  ill  consequences  of  a  prin- 
eiple  should  control  a  court  in  deciding  what  the  estab- 
lished law  on  a  particular  subject  is,  and  in  the  delicate 
matter  of  controlling  the  action  of  a  high  officer  of 
the  executive  branch  of  the  government,  it  would  cer- 
tainly not  alone  be  sufficient  to  justify  judicial  inter- 
position. But  it  may  tend  to  reconcile  us  to  such 
action  as  we  feel  forced  to  take,  under  settled  doctrines 
of  the  courts,  to  see  that  any  other  course  would  lead 
to  irremediable  injustice. 

If  the  relator  in  this  case  cannot  obtain  his  patent  he 
Is  wholly  without  remedy.  Ho  cannot  sue  the  United 
States,  in  whom  is  the  title  in  the  absence  of  the  patent, 
for  the  United  States  can  be  sued  in  no  other  court 
than  the  Court  of  Claims,  aud  we  havo  decided  that 
that  court  has  no  jurisdiction  in  such  case.  Boimer  v. 
The  United  l>tate8,  9  Wall.  156.  There  is  no  one  else  to 
sue,  for  the  title  is  either  in  the  relator  or  the  United 
States.  It  may  be  many  years  before  the  city  of 
Grantville,  the  party  now  claiming  against  relator,  will 
get  a  patent,  and  it  may  never  do  so. 

The  relator  is  therefore  utterly  without  remedy  if 
the  land  be  rightfully  his,  until  he  can  obtain  posses- 
sion of  this  evidence  of  his  title. 

On  the  other  hand,  when  he  obtains  this  possession, 
if  there  be  any  equitable  reason,  why,  as  against  the 
government,  he  should  not  havo  it  —  if  it  has  been 
issued  without  authority  of  law,  or  by  mistuko  of  facta, 
or  by  fraud  of  the  grantee — the  United  States  can,  by 
a  bill  in  chancery,  have  a  decree  annulling  the  patent, 
or,  possibly,  a  writ  of  scire  facias.  If  another  party 
(as  the  city  of  Grantville)  is,  for  any  of  the  reasons 
cognizable  in  a  court  of  equity,  entitled,  as  against  the 
relator,  to  have  the  title  which  the  patent  conveys  to 
him,  a  court  of  chancery  can  give  similar  relief  to  the 
city  as  soon  as  the  patent  comes  into  his  possession,  or 
perhaps  before.  So  that  it  is  plain  that  by  non-action 
of  the  land  department  the  legal  rights  of  the  parties 
may  remain  indefinitely  undecided,  and  the  rights  of 
the  relator  seriously  embarrassed  or  totally  defeated, 
while  the  delivery  of  the  patent,  under  the  writ  of 
mandamus,  opens  to  all  the  parties  the  portals  of  the 
courts,  where  their  rights  can  be  judicially  deter- 
mined. 

We  are  of  opinion  that  the  relator  in  the  case,  as 
presented  to  us,  is  entitled  to  the  possession  of  the 
patent  which  he  demanded,  that  the  writ  of  man- 
damus by  the  Supreme  Court  of  the  District  of  Co- 
lumbia is  the  appropriate  remedy  to  enforce  that  right, 
and  the  judgment  of  that  court  is  reversed,  and  the 
case  remanded,  with  instructions  to  issue  the  writ. 

Waite,  C.  J.,  and  Swayne,  J.,  dissented. 
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INJURY  FROM   DEFECTIVE   PREMISES  TO 
ONE  THEREON  BY  INVITATION. 

8UPRE9IE    COUKT  OF  THB  UNITED    STATES,   JANU- 
ARY 10,  1880. 

BsTNETT,  Plaintiff  in  Error,  v.  Louisvii^ije  &  Nash- 

TELIiB  RAIUiOAD  CO. 

The  owner  or  occupant  of  land,  who  by  invitation^  express 
orimpUed,  ioduces  or  leads  others  to  come  upon  his 
premises,  for  any  lawful  purpose,  is  liable  in  damages 
to  such  persons  — they  using  due  care— for  injuries 
occasloneid  by  the  unsafe  condition  of  the  land  or  its 
approaches,  If  such  condition  was  known  to  him  and 
ooi  to  them,  and  was  ne^gently  suffered  to  exist,  with. 
oat  timely  notloe  to  the  public,  or  to  those  who  were 
Ukaly  to  aeft  upon  Mwh  Invitation. 


I 


N  error  to  the  Circuit  Court  of  the  Uuitod  States  for 

the  District  of  Kentucky.    The  opinion  states  the 
case. 

Harlan,  J.  This  is  a  writ  of  error  to  the  Circuit 
Court  of  the  United  States  for  the  District  of  Ken- 
tucky. 

The  action  was  commenced  by  a  petition  framed  in 
accordance  with  the  Kentucky  Code  of  I^actice  in 
civil  cases.  Its  object  is  to  recover  damages  for  per- 
sonal injuries  alleged  to  havo  resulted  from  negligence 
or  want  of  proper  care  on  the  part  of  the  agents,  ser- 
vants and  emplDjees  of  a  railroad  corporation  engaged 
in  the  business  of  transporting  freight  and  passengers 
for  hire.  The  petition  was  twice  amended,  and  to  it, 
as  amended,  a  dfiuiurrer  was  interposed,  and  being  sus- 
tained, judgment  was  given  for  tho  defendant.  After 
judgment  the  plaintiff  died,  and  the  action  was  re- 
vived in  this  court  in  the  name  of  his  personal  repre- 
sentative. The  controlling  question  before  us  is 
whether  the  petition  and  amended  petition  make  out 
a  cause  of  action  against  the  company. 

Under  tho  averments  in  tho  pleadings,  and  for  tho 
purposes  of  this  case,  as  presented,  we  must  assume 
the  existence  of  the  following  facts: 

In  the  year  187G,  the  deceased  was  a  passenger  on  the 
cars  of  the  defendant  company  from  Vernon  to  Dan- 
ville, in  the  State  of  Tennessee.  At  the  last  named 
place  he  left  the  train  for  tho  purpose  of  taking  the 
steamer  Rapidan,  which  belonged  to  the  Rvansville 
&  Tennessee  River  Packet  Company,  and  was  .engaged 
in  the  navigation  of  that  river.  Its  customary  place 
of  landing  for  Danville  and  immediate  vicinity,  on  that 
side  of  the  river,  was  at  a  wharf-boat,  moored  at  or 
against  a  lot,  within  a  few  hundred  yards  of  the  rail- 
road station.  Between  the  railroad  company  and  the 
packet  company  there  was,  at  tho  time,  an  arrange- 
ment or  contract,  by  the  terms  of  which  each  party 
enjoyed  a  community  of  interest  (in  what  proportion 
it  is  not  stated)  in  the  freight  and  passeng<*r  traffic  at 
thnt  point.  They  were  mutually  at  liberty  to  sell 
through  tickets,  and  give  through  bills  of  lading,  over 
ttieir  respective  lines.  Both  the  wharf  and  the  lot 
were  owned  by,  and  were  under  the  exclusive  control 
of,  the  railroad  company.  Tho  former  was  used  by  the 
company  and  the  public  for  storing  freight,  and  as  a 
convenient  place  for  the  landing  of  steamboats  navi- 
gating the  river.  The  lot  had  been  purchased  and  used 
by  the  company  in  connection  with  the  wharf-boat,  for 
the  purpose  of  facilitating  its  passenger  business,  as 
well  as  for  tho  receipt  and  discharge  of  freight  coming 
from  the  river  to  the  railroad,  or  going  from  the  rail- 
road to  the  river.  For  such  use  of  its  wharf -boat  and 
landing,  the  railroad  company  received  benefit  and 
compensation.  To  further  facilitate  their  freight 
and  passenger  business,  the  railroad  company  had 
erected  and  maintained  upon  such  lot,  in  front  of  the 
wharf-boat,  a  large  open  shed  depot,  about  310  feet  in 
length,  and  twenty  feet  in  width,  in  the  centre  of 
which  was  a  room  or  apartment  containing  an  engine, 
which  was  used  for  the  purpose  of  hauling  freight  to 
and  from  the  river  by  means  of  flats  or  cars  drawn  by 
ropes  on  railroad  tracks.  These  cars  were  pulled  up 
tho  bank  into  spaces  (of  which  there  were  four,  two 
on  each  side  of  the  engine-room)  loft  in  the  floor  of  the 
depot.  These  spaces  or  hatch-holes,  as  they  are  called, 
were  about  eleven  feet  in  extent,  and  reached  from  the 
river  side  of  the  depot  nearly  to  its  center. 

Tho  customary,  and  indeed  the  only  safe,  available 
and  convenient  route  for  persons  passing  from  Dan- 
ville to  the  steamboat  landing,  was  along  a  plank  way 
(on  each  side  of  which  the  ground  was  low  and 
marshy),  put  down  by  the  railroad  company,  aj^ut 
600  yards  in  length,  extending  from  Danville  along  a 
side  track  to  the  railroad,  and  terminating  at  or  near 
the  northern  end  of  the  depot ;  thence  up  a  flight  of 
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steps  to  the  depot  floor,  and  across  the  floor  of  the 
depot  toward  its  southern  end;  theuce  down  a  flight 
of  steps,  located  between  two  of  the  hatch-holes,  to 
the  wharf-boat,  over  a  macadamized  or  gravel  way, 
which  the  railroad  company  had  constracted  for  the 
convenience  of  those  going  apon  business  to  or  from 
the  steamboat  landing.  The  custom  of  travellers, 
passing  between  the  railroad  station  at  Danville  and 
the  steamboat  landing,  to  use  as  a  footway  the  plank- 
road,  the  depot  floor,  and  the  macadamized  way  lead- 
ing to  the  wharf-boat,  was  not  only  a  necessary  oue, 
but  was  known  to  and  permitted  by  the  company. 
There  was  no  path  or  safe  or  oouvenient  way  around 
the  shed  depot  to  the  wharf. 

Such  was  the  situation  when  the  deceased  reached 
Danville  by  the  cars  of  the  company.  He  stopped  at  a 
hotel  to  await  the  coming,  that  night,  of  the  steamer 
Raptdan,  whose  usual  hours  of  arrival  at  the  landing 
were  known  to  the  railroad  company.  Some  time 
after  midnight  the  steamer  reached  the  vicinity  of  the 
landing,  and  by  whistle  signalled  for  landing  at  the 
wharf-boat.  Deceased  started  from  the  hotel  for 
the  steamboat,  for  the  purpose  of  prosecuting  his 
journey,  taking  with  him  a  lighted  lantern.  He  went 
upon  the  plankway  leading  to  the  shed  depot,  having 
been  Informed  by  the  landlord  that  that  was  the  proper 
route  to  take.  He  had  proceeded  but  a  short  distance 
when  the  wind  extinguished  the  light,  and  fearing  the 
boat  would  immediately  depart,  and  being  able  to  see 
the  plankway,  he  proceeded  to  tho  depot  (which  was 
unllghted),  and  passing  up  the  steps  at  its  northern 
end,  he  attempted  to  cross  tho  floor  in  the  direction  of 
the  steps,  at  the  southern  end,  leading  down  to  the 
macadamized  or  gravel  way  which  we  have  described. 
He  was  unaware  of  the  existence  of  the  openings  or 
hatch-holes  in  the  depot  floor,  or  of  any  other  obstruc- 
tion or  danger  in  his  path,  and  although  using  due 
care,  he  fell  through  one  of  the  hatch-holes  (which 
had  been  left  uncovered  and  unguarded  for  some  time 
before),  down  a  distance  of  at  least  five  feet,  upon  tho 
cross-ties  and  rails  beneath.  By  the  fall  his  left  ancle 
and  foot  were  broken  and  crushed,  causing  severe  and 
permanent  Injury,  attended  by  sickness  and  long  con- 
flnement  to  his  bed.  The  demurrer  concedes  that  the 
company  were  uware,  as  well  of  the  .condition  of  the 
hatch-holes  in  the  depot  floor,  as^that  such  condition 
was  unsafe  and  dangerous  to  the  travelling  public. 

1.  The  right  to  revive  this  action  In  the  name  of  the 
personal  representative  of  Bennett  seems  to  be  clear 
under  the  laws  both  of  Kentucky  and  Tennessee,  by 
each  of  which  States  the  defendant  company  was  In- 
corporated, and  In  the  latter  of  which  occurred  the 
injuries  for  which  damages  are  claimed.  Ky.  Qen. 
Stat.  179;  Tennessee  Code,  §  284G. 

2.  The  facts  disclosed  by  the  pleadings,  and  by  the 
demurrer  conceded  to  exist,  seem  to  bring  this  case 
within  the  rule — founded  in  justice  and  necessity, 
and  illustrated  in  many  adjudged  cases  in  the  Ameri- 
can courts  —  that  the  owner  or  occupant  of  land,  who, 
by  invitation^  express  or  implied,  induces  or  leads 
others  to  come  upon  his  premises,  for  any  lawful  pur- 
pose, is  liable  In  damages  to  such  persons  —  they  using 
due  care — for  Injuries  occasioned  by  the  unsafe  con- 
dition of  the  land  or  Its  approaches,  if  such  condition 
was  known  to  him  and  not  to  them,  and  was  negli- 
gently suffered  to  exist,  without  timely  notice  to  the 
public,  or  to  those  who  were  likely  to  act  upon  such 
Invitation.  Railroad  Co,  v.  Hanning^  15  Wall.  659; 
Carleton  v.  Franconia  Iron  and  Steel  Co.,  99  Mass.  217; 
Sweeny  y.  Old  CoL,  10  Allen,  373;  Wharton's  Law  of 
Negligence,  §  349-352;  Cooley  on  Torts,  004-7,  and 
authorities  cited  by  those  authors.  The  last  named 
aut^r  says  that  when  oue  '*  expressly  or  by  implica- 
tion invites  others  to  come  upon  his  premises,  whether 
for  business  or  for  any  other  purpose,  it  is  his  duty  to 
be  NMonably  sure  that  he  is  not  inviting  them  into 


danger,  and  to  that  end  he  must  exercise  ordinary  care 
and  prudence  to  render  the  premises  reasonably  safia 
for  the  visit." 

The  rule  is  also  illustrated  in  many  cases  in  the  £ug-> 
lish  courts,  some  of  which  it  may  be  well  to  examine. 
One,  referred  to  by  this  court  in  Railroad  v.  Hannitk^^ 
is  Corby  v.  Hf'U,  4  Scott's  C.  B.  (IS^.  S.)  562.  That  was 
an  action  for  an  injury  sustained  by  the  plaintiff  while 
travelling  upon  a  private  way  leading  from  a  tunipik9 
road  to  a  certain  building,  and  over  whi^  parties  hav- 
ing occasion  to  visit  such  building  were  likely  to.pass^ 
and  were  accustomed  to  pass,  by  leave  of  the  owners 
of  the  solL  The  defendant  negligently  obstructed  the 
way  by  placing  thereon  certain  materials  without  giv- 
ing notice  or  warning  of  the  obstructlou  by  li^^t  or 
other  signal,  and  by  reason  thereof  the  plaintiff's  horse 
was  driven  against  the  obstruction  and  Injured.  Oue 
of  the  pleas  was  that  the  defendant  had  placed  the  ma* 
terials  on  the  road  by  the  license  or  consent  of  the 
owners  of  the  soil.  Upon  the  argument  of  the  case 
counsel  for  the  defendant  contended  that  the  owners 
of  the  soil,  and  consequently,  also,  any  person  having 
leave  or  license  from  them,  might,  as  against  any  other 
person  using  the  way  by  the  like  leave  and  license, 
place  an  obstruction  thereon  without  incurring  rr- 
sponsibillty  for  Injury  resulting  therefrom,  unless  in 
the  case  where  an  allurement  or  Inducement  was  held 
out  to  such  other  person  to  make  use  of  the  way. 
Upon  the  general  question,  as  well  as  in  response  to 
this  argument,  Cockburn,  C.  J.,  said :  **  It  seems  to  me 
that  the  very  case  from  which  the  learned  counsel 
seeks  to  distinguish  this,  is  the  case  now  before  us. 
The  proprietors  of  tho  soil  held  out  an  allurement 
whereby  the  plaintiff  was  induced  to  come  upon  the 
place  in  question ;  they  held  out  this  road  to  all  per- 
sons having  occasion  to  proceed  to  the  asylum  as  the 
means  of  access  thereto.  *  *  *  Having,  so  to  speak, 
dedicated  the  way  to  such  of  the  general  public  as 
might  have  occasion  to  use  it  for  that  purpose,  and 
having  held  it  out  as  a  safe  and  convenient  mode  of 
access  to  the  establishment,  without  any  reservation, 
it  was  not  competent  for  them  to  place  thereon  any 
obstruction  calculated  to  render  tho  road  unsafe,  and 
likely  to  cause  injury  to  those  persons  to  whom  they 
held  it  out  as  a  way  along  which  they  might  safely  go. 
If  that  be  so,  a  third  person  could  not  acquire  the  right 
to  do  so  under  their  license  or  permission."  In  the 
same  case,  Williams,  J.,  said:  *'I  see  no  reason  why 
the  plaintiff  should  not  have  a  remedy  against  such  a 
wrong-doer,  just  as  much  as  if  tho  obstruction  had 
taken  place  upon  a  public  road.  Good  sense  and  jus- 
tice require  that  he  should  have  a  remedy,  and  there 
is  no  authority  against  It."  Willis,  J.,  remarked: 
**Tho  defendant  has  no  right  to  set  a  trap  for  the 
plaintiff.  One  who  comes  upon  another's  land  by  the 
owner's  permission  or  Invitation  has  a  right  to  expect 
that  the  owner  will  not  dig  a  pit  thereon,  or  permit 
another  to  dig  a  pit  thereon,  so  that  persons  lawfully 
coming  there  may  receive  injury." 

Another  case  often  cited  is  Chapman  v.  RolhtoeU^  EL, 
Bl.  &  £1. 168.  The  declaration  there  charged  that  tho 
defendant  was  in  possession  and  occupation  of  a  brew- 
ery, office  and  passage  leading  thereto  from  the  public 
street,  used  by  him  for  the  reception  of  customers  and 
others  in  his  trade  and  business  as  a  brewer.  The 
passage  was  the  usual  and  ordinary  means  of  ingress 
and  egress  to  and  from  tho  office,  from  and  to  the  pulK 
lie  street.  The  defendant  negligently  permitted  a  trap^ 
door  in  the  floor  of  that  passage  to  be  and  remain  open, 
without  being  properly  guarded  and  lighted.  The 
plaintiff's  wife  had  been  to  the  brewery  office  as  a  cus- 
tomer in  the  defendant's  business,  and  was  walking 
along  the  passage  on  her  return  to  the  public  street, 
when  she  fell  through  the  trap-door  and  was  injared 
and  killed.  Upon  the  argument  counsel  for  defendant 
insisted  that  no  facts  appeared  showing  it  to  be  the 
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dutj  of  the  defendant  to  keep  the  trap-door  closed. 
To  this  Erie,  J.,  replied,  with  the  saiiclion  of  Lord 
Campbell,  C.  J. :  '*  If  jou  invite  a  customer  to  come  to 
jour  shop  and  leave  a  pitfall  open,  or  a  lar^e  iron  peg 
in  the  part  of  the  floor  over  which  the  customer  is 
likely  to  tread,  is  not  that  a  duty  and  a  breach  if  Occi- 
dent ensues?"  The  court  there  drew  a  distinction 
between  the  case  of  a  mero  visitor,  as  in  Soutticute  v. 
Stwileu*  1  H.  &  N.  347,  and  a  customer,  who,  as  one  of 
the  public,  is  invited  for  the  purposes  of  business  carried 
on  by  the  owner  or  occupier  of  the  premises. 

In  Ifuiermaur  v.  Dames,  L.  R.,  1  C.  P.  228,  and  L.  R., 
2  C.  P.  313,  the  court,  referring  tf>  the  class  of  persons 
who  visit  premises  upon  business  which  concerns  the 
occupier,  and  upon  bis  invitation,  express  or  implied, 
said  that  it  was  settled  law  that  a  visitor  of  that  class, 
**  using  reasonable  care  on  his  [part  for  his  own  safety, 
id  entitled  to  expect  that  the  occupier  shall,  on  his 
part,  use  reasonable  care  to  prevent  damage  from  un- 
usual danger  which  he  knows  or  ought  to  know;  and 
that  where  there  is  evidence  of  neglect,  the  question 
whether  such  reasonable  care  has  been  taken,  by  notice, 
lighting,  guarding  or  otherwise,  and  whether  there  was 
ooutribntory  negligence  in  the  sufferer,  must  bo  deter- 
mined by  a  Jury  as  a  matter  of  fact.'* 

lu  LaHC€L8Ur  Canal  Company  v.  Panuby,  11  Ad.  & 
El.  242y  which  was  the  case  of  a  company  making  a 
caual  for  their  profit,  and  opening  it  to  the  public  use 
oa  payment  of  tolls,  it  was  held  by  the  Elxohequcr 
Chamber  that  the  common  law,  in  such  a  case,  imposed 
a  duty  upon  the  proprietors,  not  perhaps  to  repair  the 
caual,  or  al>solutely  to  free  it  from  obstructions,  but  to 
take  reasonable  care,  so  long  as  they  kept  it  open  for 
the  public  use  of  all  choosing  to  navigate  it,  that  they 
may  navigate  it  without  danger  to  themselves  or  prop- 
erty. 

The  same  principle  was  applied  by  the  Exchequer 
Chamber  in  Oihbs  v.  Trustees  of  Vie  Liverpool  Docks,  3 
H.  &  N.  173.  That  was  an  action  by  the  owners  of  a 
•hip  to  recover  f«>r  an  injury  done  to  the  cargo  by 
reason  of  the  ship,  when  entering,  having  struck  a 
bank  of  mud  carelessly  and  negligently  left  in  and 
about  the  entrance  to  the  dock.  The  defendants  were 
not  ludividually  profited  by  the  operations  of  the  com- 
pany of  which  they  were  trustees,  but  by  statute, 
were  bound  as  such  trustees  to  apply  the  tolls  received 
in  maintaining  the  docks,  and  in  paying  the  debt  con- 
tracted in  making  them.  The  court,  speaking  by  Cole- 
ridge, J.,  held,  that  whether  the  defendants  received 
the  tolls  for  a  beneficial  or  a  fiduciary  purpose,  the 
knowledge,  upon  their  part,  that  the  entrance  to  the 
duck  was  dangerous,  imposed  upon  them  the  duty  of 
ciosiiig  the  dock  against  the  public  as  soon  as  they  be- 
came aware  of  its  unsafe  condition ;  that  they  had  no 
right,  with  a  knowledge  of  its  condition,  to  keep  it 
open  and  to  invite  the  vessel  in  question  into  the  peril 
which  they  knew  it  must  encounter,  by  continuing  to 
bold  out  to  the  public  that  any  ship,  on  the  payment  of 
the  tolls  to  them,  might  enter  and  navigate  the 
dock.  j^ 

The  judfipnent  was  affirmed  upon  full  consideration 
in  the  House  of  Lords,  11  H.  L.  Cus.  68C.  In  the 
opinion,  there  delivered  by  Mr.  Justice  Blackburn,  on 
behalf  of  all  the  judges  who  heard  the  argument, 
among  whom  were  Lords  Cranworth,  Wensleydale  and 
Westbury,  it  was  said,  *^for  a  body  corporate  never 
can  either  take  care  or  neglect  to  take  care,  except 
through  its  servants;  and  (assuming  that  it  was  the 
daty  of  the  trustees  to  tako  reasonable  care  that  the 
dock  was  lu  fit  state)  it  seems  clear  that  if  they,  by 
tlieir  senrants,  had  the  means  of  knowing  that  the 
dock  was  in  an  unfit  state,  and  were  negligently  igno- 
iBnft  of  its  state,  they  did  neglect  this  duty  and  did  not 
take  reasonable  care  that  it  was  fit.*' 

We  forbear  further  citation  of  authorities.  It  is 
•iMor  that  the  nde  which  6btains  in  the  English  courts 


is  in  harmony  with  that  generally  recognized  in  the 
courts  of  this  country. 

That  upon  the  case  as  made  by  the  pleadings  tho 
railroad  company  is  liable  in  damages  none  of  usenter- 
tain  any  doubt.  As  the  deceased  did  not  purchase 
from  the  railroad  company'  a  through  ticket,  but  only 
a  ticket  over  its  line  from  Vernon  to  Danville  station, 
it  may  be  argued  that  the  relation  of  carrier  and  pas- 
senger which  existed  between  him  and  the  company, 
terminated  when  the  latter  left  the  train  at  Danville 
station,  and  consequently,  that  there  was  no  breach  of 
the  company's  contract  of  transportation.  But  thero 
was  nevertheless  a  breach  of  legal  duty  or  obligation 
for  which,  as  property  owner,  the  railroad  company  is 
responsible. 

It  cannot  bo  pretended  that  Bennett,  at  the  time  he 
was  injured,  was  in  any  sense  a  trespoHser  upon  tho 
premises  of  the  company.  Nor  is  this  case  like  many* 
cited  in  the  books,  of  mere  passive  acquiescence  by  tho 
owner  in  the  use  of  his  premises  by  others.  Nor  is  it 
a  case  of  mere  license  or  permission  by  the  owner, 
without  circumstances  showing  an  invitatiou  extended 
or  an  inducement,  or  in  the  language  of  some  of  the 
coses,  an  allurement  held  out  to  him  as  one  of  the  gen- 
eral public.  It  is  sometimes  difficult  to  determine 
whether  tho  circumstances  make  a  case  of  invitaiiont 
in  tho  technical  sense  of  that  word,  as  used  in  a  large 
number  of  adjudged  cases,  or  only  a  case  of  mero 
license.  *'Tbe  principle,"  says  Mr.  Campbell,  in  his 
Treatise  on  Negligence,  "appears  to  be  that  invitation 
is  inferred  where  there  is  a  common  interest  or  mutual 
advantage,  while  a  license  is  inferred  where  the  object 
is  the  mero  pleasure  or  benefit  of  the  person  using  it." 

As  each  case  must  largely  depend  upon  its  special 
circumstances,  we  shall  not  attempt  to  lay  down  a  gen- 
eral rule  upon  the  subject.  It  is  quite  sufficient  to  say 
that  no  difficulty  of  discrimination  exisls  in  the  cose 
before  us.  This  is  the  case  of  a  traveller,  going  upon  a 
way  which  had  been  constructed  and  was  maintained 
by  a  railroad  company,  in  part  for  its  own  benefit  and 
profit,  to  be  used  by  all  without  distinction,  who 
desired,  for  purposes  of  business,  to  pass  to  and  from 
the  company's  wharf-boat  moored  at  an  established 
landing  upon  a  public  navigable  river.  The  cieceased, 
when  injured,  was  using  the  premises  for  some  of  the 
very  purposes  for  which  they  had  been  appropriated, 
and  to  which  they  had  been,  so  to  speak,  dedicated  by 
the  owner.  They  were  so  situated,  with  reference  to 
the  river,  and  were  ho  occupied  and  controlled  by  the 
company  as  not  only  to  invite  their  use  by  the  public, 
but  in  a  sense,  to  compel  those  having  business  at  the 
river  landing  to  abandon  such  business,  or  in  its  prose- 
cution, to  pass  over  the  route  through  the  shed  depot. 
It  was  therefore  the  plain  duty  of  the  company  to 
take  such  precautions,  from  time  to  time,  as  ordinary 
care  and  prudence  would  suggest  to  be  necessary  for 
tho  safety  of  those  who  had  occasion  to  use  the  prem- 
ises for  the  purposes  for  which  they  had  been  appro- 
priated by  the  company,  and  for  which,  with  its 
knowledge  and  permission,  it  was  commonly  used  by 
tho  public. 

Wo  are  all  of  opinion  that  the  pleadings,  though 
somewhat  extended  and  argumentative,  state  facts 
sufficient  to  require  an  answer  from  the  defendant.  It 
is  a  case  peculiarly  for  the  consideration  of  a  jury  of 
practical  men,  who,  under  proper  instructions,  can 
best  ascertain  to  what  extent,  if  at  all  under  the  cir- 
cumstances actually  existing,  the  railroad  company 
was  negligent  in  the  discharge  of  any  duty  or  obliga- 
tion imposed  by  the  law,  and  how  far,  if  at  all,  the  de- 
ceased was  wanting  in  due  care  upon  the  occasion  when 
he  was  injured. 

To  guard  against  misapprehension,  it  is  proper  to  re- 
mark also  that  we  must  not  be  understood  as  makiiif^ 
the  plaintiff's  right  of  recovery  dependent  upon  proof 
'  of  every  single  fact  averred  in  the  pleadings,  or  which 
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«.«,^.  4rf  v*?"..,,*.  r  ;,-*««•■.'>•/:  V,  tv*  j  .-7  *r. -■»♦  A  tr^at:^ 
'.^  <..*/',*  ^ijfA.  '.'.;  ■jf.fc.-.  . -,  --x'*  '■''-'^  ptrt'-.f  ".i.*  r».l- 
f'/*/i  v.v.  v*-'.7.  *'•*  ».'..-'•.!'.  -i  nri*7  -^  ,  .i.-,^  ;,-*  'i^ra^^*'*. 
I'T,*'.  ',;-:x'f '*''■•''  '<  ?*'»'*- «*rf  a^v-i  •'.'*,  w-.**  7*znasAvi 
w.'%  'i  f>/'.t''.-.*  •./.  '/»»rr-.  *  '.-.*  'S'rtr..-.T*f.  ju*.!  for  far- 

.v/;  w  YhHK  fj>t:nr  of  a  f-fKAUs  abstract. 

Af/ttf,^      hr  svfA^r  r^tst  wo  vet*  fsujcvhoj  rsoM 

fl'/f  '*•*  T'/«r7.     A  ^,'/rri;,iAirtf.  ii.*^''A  "  th*t  tat  plain'.iff 

v«r;/^*i4  «-ifr«4  ^f  rt.^ttt^jr,  ik(hf»utti'u,%  Vr  M4f1L.^\  thai 
irt*:r»:^f>rr  *\t^*'itf\3Ltk*.  \tj  fau«t  *rid  •:xair3f*:rat«irl  rtpr**- 
<^r»r4ib/.f.'#ri4  ''/f  th':  pr'#fi'.4.f'/:';  natrirt  of  h'.i  briAi(i«-44,  iu- 
*\Hfj^A  Kft*:  pixititttt  Iff  tt^-^y^m*:  bi.4  (artn«^r;  that  plaint- 
iff  wM  tu*^*:\ry  \iA'»f^A  Uf  «4cr*^  t/f  |»fJt|]«0^JO  a^  ca;.ital 
in*//  th^  M«4iii«:4M;  tnat  h'^  'ii'l  *ft  hf  allowing;  the  pr«^- 
7K^ri4  )''/ar»4  t/>  ^/^.  appti«;'l  on  his  nhar^  of  capital  and 
^y'tit^  tttti  t/alan/;^  in  ^.avh  :  that  t/<^orninfl(  iati*fied  of 
th«y  faU»tf  of  th^  r«;pr«;4''nta>:ionii  h«T  r]<;mand«^  th«; 
motttrf  \0tu-M  whff;h  wnn  r-.ti^A^  wh-,T»ifor^.  he  denianda 
Jfj/lflCrn«'nil  for  41  '¥lO/'  //«//i,  that  th'M  wa4  tufScient  to 
M!t  forth  an  wxtott  uffftt  tufuinctt  and  that  a  nonauit 
on  th«}  ffrofjfid  that  it  wm  an  ai:tion  in  t^irt  ^therr;  beinf; 
no  Hv i*\t^ttfM  iiijffici<;nt  to  ^4tahliiih  a  tort;  was  errr»- 
ti*!Ot$u.  Alrno4t  all  tho  c^intrar.tM  of  an  Infant  are  Toid- 
%h\H  and  iiahi'f  to  \Mi  r*•.^4•^l^tt^f*L  Thifi  oiifs  wan  of  that 
ch«ra/;f^r.  Millard  v.  Hewitt,  19  W«;nd.  Zt)l;  r'hapin 
¥.  Hhaf#rr,  iil  N.  V.  iZ/T;  llool  v.  Mix,  17  W#;nd.  110; 
Mtafford  v.  It^iof,  IK'otr.  IRM;  O'kkIo  v.  Ilarriiton,  3  B. 
lit  A.  I;K>:  i'.nitirt'.r  v,(}vnrUiu^  10  BinK-  'i2r>2;  Gre<;n  t. 
Orfi«;n,  fid  N.  V.r/i0.  That  thrrn  ant  alleKutions  of 
fraud Ml«'.nt  rHpr»Mintatlon«  In  tho  complaint  thns*  not 
of  u*'.vM%n\\.y  \\%  thft  fMmrw.U'.r  of  tho  action.  Seo 
V«MM|«r  v.CoolMy,  2  Hnn,  74;  Hyxbio  v.  Wwd.  24  N. 
V.  fyrz:  It^/iKi  V.  Titrry.  m  irl.  fiM;  Nofud  v.  JAv,hUUn\e, 
77  id.  (W;  KnTiir  v.  l;«;nton,  Al  id.  4112;  GravfsH  v.  Waite, 
fill  id.  IM.  JiidKinnnt  rifVnrMid  and  now  trial  icranted. 
Spttrmnn,  npftfUarU,  v.  Kflm.  Opinion  by  Finchf  J. 
(Iliiftidi^d  lUw.  21.  IHHO.] 

KvinKMCK  or  KXI'KIIT-OPIMO.V  POIlMRn  FIIOM 
tUtNri.U'TINti  TKHTlMOUrr-  'MAHITrJMK  LAW  —  COMPULr^ 
HOtir  I'f  f^ilTAOr        l>AMAORH—  AlJCri'lO.V  HALK  AH  PROOF 

or  VAMiK.  (h  In  an  action  for  Injury  done  l>7  n  col- 
II4I011  tintwiMtii  d«'fonflantN'  NtoaniNhip  and  a  o<»llior 
nloiiKHldn  hnr  in  Din  hiirtior  of  Livorpool,  a  witneHH, 
who  hnd  followed  tho  mm  and  wan  familiar  with  tho 
liiirlior  of  l<tvi^r|>ool  and  how  HtoaninrM  wont  coaled 
Minrn,  and  wlio  i,iiNti(liid  that  ho  lia<i  hoard  tcHtlniony 
nnd  u  protiiHt  roml  to  tho  Jury  and  toHllinony  of  one  or 
two  wltiioNNiiH  and  ilio  nirouniHtanooH  clotailod  by  tho 
wttnoHHOH,  wiiH  ankod :  '*  IJndor  tho  oircuniHtancoM  do- 
tailod  Ity  liioNo  wiUniNHoii  and  in  tlio  protoMt,  and  whun 
a  HtitaniNhlp  alonKnldo  u  oolllor  l>i*KinN  to  dra^  with  tho 
wind  lilowhiK  hiMivlly  In  HqnallH  from  tho  Houth-woHt 
nnd  llio  oollliir  workInK  nnd  olninuK  aKiilnHt  tho  Bteam- 
Hhlp'H  MlibtN,  winit.  In  your  opinion,  Hliould  havo  boon 
dono  by  Iho  pnrnoiiH  In  charico  of  tho  ittuimHhlp?'* 
Tlion^  wan  mouio  not  vnry  niaioriat  diHontpancy  botwoon 
tho  toNllniony  and  llio  protoHt.  //ftd,  that  Clio  quoH- 
tlou  wttN  an  tnipro|M«r  ono.  Tho  rulo  Ih  that  In  a  ciwo 
tif  thin  kind  n  nautical  nuin  cannot  bo  oalbnl  upon  to 
toHlIfy  an  to  hlH  opinion  upon  ovUlouco  kIvou  by  other 
wlini«iiNoii  which  oovom  n  icn^at  variety  of  faotH,  and  oalU 
for  a  oouipn^honnlvo  and  orltloal  vlow  of  tho  ttmtimony 
Hlvon  and  Iho  lnf«*riMtoo  to  bo  drawn  fnmi  tho  ovidonce 
of  Iho  wUnonMoii.  Soo  MoroUum  v.  S««wnnl,  (UN.Y.31G; 
In  Iho  Ann  and  Mary,  3  W.  ll«ib.  IW;   lu  the  Clareiit, 


i  ■ .  iTT-     .  '.".  liSi.   Sw.  iji-..  CarpKLVr  t.  E.  Tibos.  Co., 

71  y.T.-vTt:  '.'  zjI\ Izi.  '_■:."  Mat.  j| -.^iii-v, 2U.  Wlien 

fAi'i  x:t  i*:-.zr.  r^rz^i  -c  ar»  =.-:»«  -tazir^T  clear  a  tajpo- 
'.c^.z.*'.:^  ■\z*iiz.':-z.  -zjkj  znt  pu:.  baMd  upoa  the  fiKto 


-X.  T  :j.^r»rr.-:Hr.  U  J-  *  ^-  3*:  I>>:a  t.  3£oru»  M 
If  -:^  Sr.  :  L'-::*i  Sea:**  r.  M=--»i:ie.  1  Cart.  C-  C-  1, 1^ 
I>;  H.ari  t.  P-nik.  »  Baro.  3>-.  *  The  defendant! 
^'jLtj^I  \zaz  ihfz  i'>A^iftT  wa*  la coarge  of  apcl>>c  which 
tc  ^T^v-^r^  I'f'jx^Z**!  ^>  cake,  ashler  she  la«  of  Eo^aod, 
«n>:x  t^-?  i*j\'^ijxi  jecurred.  Thas  chej  were  relieved 
fr/31  IIjXi:1!:t  wn'.I-*  the  pilot  wa«  in  char^  bjthoM 
lavf.  Tz.*  i'.^aksr.-rT  had  l-^fc  i:^  d'jek  f-jr  lU  rorage  and 
ha>l  ai^ch  'R*!  :<j  take  in  cioL  The  collier  csme  along- 
sM^,  wad  i^Kared  aa<l  had  c«>mnienced  patting  lueoal 
«h^n  :he  a^ziirrn:  ocearred.  Htld^  that  none  of  the 
Erii^Ifh  decUi  /ns  hold  that  the  pcl*>c  hna  conti»l  of  the 
ibip  and  the  d<>ccrine  of  compoisoiy  pilotage  applies, 
wh*rn  a  T«>«4^L  haj  D*jt  c>»mples<d  ita  loading  and  coal- 
ini^  and  i5  at  anchor.  See  ai>m  this  subject,  Rodrfgnes 
r.  Melhniih.  10  Exch.  117;  The  W..bam  Abbey,  88  H 
J.  y.  .S.I  VStx  The  Maria.  1  W.  R.>t.  105;  Attorney- 
G'^neral  t.  Cade.  3  Price.  302:  The  Princeton,  L.  R.,  3 
P.  D.  90.  i3.i  In  aa  action  for  injaiy  done  to  goods,  a 
^e  at  pabltc  auction,  when  due  notice,  of  the  goods, 
is  evidence  for  the  consideration  of  the  jmy  of 
their  value:  but  it  cannot  be  said  that  It  Is  evidence  of 
what  the  goods  are  fairiy  worth  in  the  abeenee  of 
other  evidence.  See  Campbell  v.  Woodworth,  20  N* 
Y.  499:  Gill  V.  McXamee,  42  Id.  41;  Wells  ▼.  Kels^, 
37  id.  143;  Crunuse  v.  Fitch.  1  Abb.  App.  Deo.  47S. 
Judf^ment  reversed  and  new  trial  granted.  QuUerman 
et  al.  V.  Liv^'rpool^  X^w  York  A  Philadelphia  SUamMp 
Co.,  api}€liaiU.  Opinion  by  Miller,  J. 
[Decided  Jan.  25,  1881.] 

Illegal  contract— monkt  paid  osr  matkot  bb 
RECOVERED  BACK  IF  NO  DURBB8.— lu  an  actlou  to  re- 
cover the  amount  paid  by  plaintiff  upon  bis  promissoiy 
noto  which,  it  was  alleged,  was  given  to  compound  a 
felony,  the  court  at  trial  charged  the  Jury  that  if  thej 
found  that  the  note  was  giveu  on  the  illegal  considera- 
tion of  the  compounding  of  an  alleged  crime,  it  waa 
void;  that  it  had  no  legal  force  or  effect,  and  the 
plaintiff  was  entitled  to  recover  the  amount  of  the  note 
with  interest.  The  court  refused  to  instruct  the  juiy 
that  if  there  was  no  fraud,  duress  or  undue  influence 
on  the  part  of  the  defendant,  and  the  note  was  given 
simply  to  compound  a  felony,  then  the  plaintiff  was 
not  entitled  to  recover.  Held,  error.  If  there  was 
simply  a  compounding  of  a  felony,  both  plaintiff  and 
defendant  on  an  equality  agreeing  that  the  plaintiff 
should  give  his  written  Vi'omise  to  the  defendant,  and 
that  thereafter  the  defendant  should  give  his  oral 
promise  to  conceal  the  felony  and  abstain  from  prose- 
cuting it,  then  they  were  in  pari  delicto  and  tho  law 
leaves  them  where  it  finds  them.  Fivaz  v.  Nicholls,  2 
(-.  B.  501.  The  court  say  that  one  who  aids  in  doing 
an  act  that  is  by  law  made  a  criminal  offense,  if  he  does 
it  voluntarily,  that  is,  without  force  or  threats  oom- 
IMilling  his  will,  ho  may  not  maintain  an  action  to  re- 
cover any  thing  paid  by  him  in  furtherance  thereof. 
Judgment  reversed  and  new  trial  ordered.  BayneM  v. 
Itudd^  appeUauL  Opinion  by  Folger,  C.  J. 
[Decided  Dec.  21,  1880.] 

Partition  —  infant    parties — whkn    bummokr 
need  not  be  served  on  non- rbsident8  —  appsab- 

ANCB  WITHOUT  SERVICE  SUFFICIENT.— -Ill  an  actiou  tO 

compel  defendant  to  perform  his  agreement  for  the 
purchase  of  certain  real  estate,  tho  defense  was  that 
plaintiff's  title  was  not  good  for  reason  that  the  title  of 
infants  In  certain  partition  proceedings,  under  which 
plaintiff  purchased,  was  not  divested.  A.,  who  origin- 
ally owned  tho  pmperty,  died  intestate,  leaving  ohll- 
dren,  a  portion  of  whom  were  minors  who  lived  with 
their  father  in  Hamburg,  Germanj.    One  of  the  ohll- 
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dreu  commeuoed  a  partition  suit.  No  service  of  the 
Bommons  was  made  ou  the  miuora  (some  of  whom  were 
under  and  some  over  sixteen  years  of  age)  either  per- 
sonally or  by  publication.  Upon  petition  of  the  plaint- 
iff in  the  partition  suit,  an  order  was  made  therein 
tliat  one  D.  be  appointed  guardian  for  the  infant  de- 
fendants, unless  they,  or  some  one  in  their  behalf, 
should  within  a  term  specified,  after  service  upon  them 
of  the  order,  procure  a  guardian  to  be  appointed,  and 
directing  that  a  copy  of  the  order  should  be  served 
upon  the  infants  and  upon  their  father.  This  was 
done,  and  no  proceedings  being  taken  by  or  in  behalf 
of  the  infants  for  the  appointment  of  a  guardian,  D. 
was,  at  the  expiration  of  the  time  limited,  appointed 
guardian  ad  litem  for  the  infants  who  appeared  in  the 
suit  by  him,  and  made  an  answer  in  the  partition  suit. 
Held,  that  the  appointment  of  the  guardian  was  valid, 
and  the  title  of  plaintiff  herein  was  good.  Glover  v. 
Haws,  19  Abb.  Pr.  161,  note,  refers  to  a  foreclosure 
■ait,  and  need  not  be  considered  hero.  As  to  proceed- 
ings for  partition,  the  provisions  of  the  Revised  Stat- 
utes (2  R.  8.  317,  tit.  3,  ch.  5)  are  in  force  so  far  as  they 
can  be  applied  to  the  substance  and  subject-matter  of 
the  action  without  regard  to  form.  Code,  §  248 ;  San- 
ford  V.  White,  66  N.  T.  359.  And  there  is  no  inten- 
tion in  section  116  of  the  Code  to  depart  from  the  rules 
laid  down  in  the  statute  (3  R  S.  317,  §  2).  Under  that, 
no  previous  notice  is  required  to  be  given  in  the  case 
of  non-resident  infants,  and  this  is  the  true  construc- 
tion of  the  clause  in  subd.  2  of  section  116  of  the  Code, 
•o  far  as  it  relates  to  non-resident  infants  affected  by 
aotlous  for  partion.  The  provisions  for  such  a  case 
contained  in  the  section  would  bo  unnecessary  if  a 
previous  service  of  the  summons  was  required.  What 
was  done  in  the  proceedings  in  question  was  sufficient, 
both  under  the  Code  (section  116)  and  the  Revised  Stat- 
utes (2  R.  S.  817).  Judgment  affirmed.  Ootendorf  v. 
Ooldgchtnidt,  appeUant  Opinion  by  Danforth,  J. 
[Decided  Dec  1, 1880.] 

SHBHIFF— KINGS  COUNTY  —  SBJZDllB  UNDER  DE- 
GRKE  or  rOBBCLOSURB— ADVERTISINO  SUFFICIENT  TO 
OONSTITUTB— DEfJVERY  OF  PROCESS  TO  SUCCESSOR.— 

By  the  Code  of  Procedure  (section  287)  it  was  provided 
that  real  property,  adjudged  to  be  sold,  must  be  sold  In 
the  oounty  where  it  lies,  by  the  sheriff  or  by  a  referee, 
eCo.  By  Laws  1876,  chap.  439,  it  is  enacted  that  all 
■ales  of  lands  in  tho  county  of  Kings,  under  a  judg- 
ment or  decree  of  any  court,  etc.,  shall  be  made  by  the 
sheriff  of  said  oouuty.  The  new  Code  declares  that 
within  ten  days  after  the  service  of  a  certificate  upon 
the  sheriff,  whose  term  is  about  to  expire,  he  must  de- 
liver to  his  successor  **all  mandates  then  in  his  hands, 
except  such  as  he  has  fully  executed,  or  has  begun  to 
execute  by  the  collection  of  money  thereon,  or  by  a 
seizure  of  or  levy  on  money  or  other  property,  in  pur- 
suance thereof  **  (sectipn  181,  subd.  1).  The  sheriff  of 
Kings,  In  pursuance  of  a  decree  of  foreclosure  of  mort- 
gage in  that  county,  advertised  the  real  estate,  de- 
•eribed  in  the  decree,  to  be  made  on  the  10th  of  Janu- 
ary, 1879,  and  sold  the  same  accordingly.  Hfld,  that 
there  was  a  sufficient  seizure  of  the  real  estate  under 
section  184,  which  authorized  the  sheriff  to  make  the 
sale,  although  the  certificate  prescribed  hud  been  served 
upon  him.  No  formal  levy  is  necessary  in  selling  land 
under  an  execution  or  order  of  the  court,  and  tho  right 
of  the  officer  to  make  the  sale  becomes  perfect  upon 
the  delivery  of  the  execution.  It  is  then  seized  for 
the  purpose  of  enforcing  the  judgment  or  decree.  The 
same  rule  applies  to  a  foreclosure  decree.  By  the  ad- 
vertisement, as  directed,  the  seizure  becomes  complete. 
See  Rodgers  v.  Bonner,  45  N.  Y.  379.  Judgment 
afflb'med.  Union  Dime  Savings  [nHtitution  v.  Andar- 
ifae,  appeUant.  Opinion  by  Miller,  J. 
[Decided  Deo.  14, 1880.] 

SURBTTBHIP  —  CONTINUING  PLEDGE  OF  CORPORATE 
8IOCK  —  GC7ABAKTT  Jt>R  DEBT  OF   ANOTHER.  —(1)  De- 


fendant was  the  wife  of  H.,  the  president  of  the 
plaintiff,  a  National  bank.  H.  was  largely  indebted  to 
tho  bank  and  was  pecuniarily  embarrassed.  To  at- 
tempt to  enforce  payment  of  his  debt  to  the  bank 
would  iniin  both  him  and  the  bank,  and  it  was  deemed 
advisable  to  give  him  an  extension  of  time  in  the  hope 
that  he  would  tide  over  his  difficulties.  To  secure  the 
bank  from  loss,  defendant  assigned  to  it  nine  hun- 
dred shares  in  a  corporation  owned  by  her.  It  was 
agreed  between  the  parties,  in  writing,  that  the  stock 
should  be  held  by  the  bank  as  collateral  security  for 
demands  that  the  bank  *'  may  from  time  to  time  have 
and  hold  against  II."  H.  became  bankrupt  after  this 
transaction,  and  unable  to  pay  what  he  owed  the  bank. 
Held,  that  the  language  of  the  agreement  should  be 
interpreted  as  applying  the  pledge  to  demands  against 
H.  held  and  owned  by  the  bank  after  the  making  of  it, 
though  tho  debts  arose  before.  Mares  v.  Rowles,  14 
East,  510.  (2)  Held,  also,  that  a  giving  of  time  by  the 
bank  to  II.  would  not  discharge  the  liability  of  the 
stock  pledged  by  defendant  for  his  debt.  The  agree- 
ment by  which  such  stock  was  hypothecated  made  it  a 
continuing  security.  Douglass  v.  Reynolds,  7  Pet. 
113;  Agawam  Bank  v.  Strever,  18  N.  Y.  502.  The  effect 
of  a  continuing  security  is  that  it  applies  to  any  future 
transaction  between  the  parties  that  is  within  the 
limits  of  the  agreement.  This  agreement  implies  that 
the  dealings  of  H.  and  the  bank  are  such  as  are  usual 
in  a  l>ank  of  discount  and  loan,  with  a  borrower  from 
it.  This  might  limit  the  liability  of  the  guarantor. 
Otherwise  there  is  no  limit.  Defendant  might,  by  giv- 
ing notice  at  any  time  after  it  was  made,  have  re- 
stricted the  liability  of  the  guaranty  to  the  demands 
actually  held  by  the  bank  at  the  time  of  the  notice. 
Mas<m  V.  Pritchard,  2  Camp.  436.  As  it  reads  it  is 
unlimited  in  period.  As  it  particularized  no  demand 
it  applied  to  debts  successively  renewed.  Merle  v. 
Wells,  2  Camp.  413.  See,  also,  New  Hampshire,  etc., 
Bk.  V.  Gill,  16  N.  n.  578.  A  contract  for  continuing 
guaranty  contemplates  that  the  creditor  and  principal 
will  carry  on  the  business  provided  for,  in  the  manner 
in  which  it  has  theretofore  to  the  knowledge  of  the 
guarantor  been  transacted.  Reddish  v.  Watson,  6 
Ham.  (Ohio)  510.  See,  also,  New  Haven,  etc.,  Bk.  v. 
Mitchell,  15  Conn.  206;  Coombs  v.  Wolf,  8  Bingh.  156; 
Howell  V.  Jones,  1  Cr.  M.  &  R.  97 ;  Fox  v.  Parker,  44 
Barb.  541.  Tho  defendant  put  her  stock  in  possession 
and  power  of  use  of  plaintiff  and  H.,  and  the  assign- 
ment, without  any  express  restriction  thereon.  The 
legal  presumption  in  such  a  cose  is  that  the  parties  in- 
trusted with  tho  pledge  are  authorized  to  use  it  in  any 
legitimate  way  in  which  it  may  be  made  subservient 
to  their  purposes.  Judgment  affirmed.  Merchants* 
Xaiional  BanJc  of  Whiteliall  v.  Hall^  appcUanL  Opin- 
ion by  Folger,  C.  J. 
[Decided  Jan.  18,  1881.] 

Undertaking—  UPON  appeal  from  judgment  in 

EJECTMENT  TO  GENERAL  TeRM  —  SURETIES  LIABUB 
FOR  WASTE  AFTER  APPEAL   TO    COURT   OF   APPEALS. — 

Upon  the  appeal  of  one  W.  to  the  General  Term  from 
a  judgment  for  the  recovery  of  real  property,  rendered 
in  favor  of  plaintiff,  for  the  purpose  of  staying  execu- 
tion pending  the  appeal  defendants  made  an  under- 
taking in  the  form  prescribed  in  §  138  of  the  old  Code. 
It  contained,  among  other  pn)visions,  this,  that  **  dur- 
ing the  possession  of  such  property  by  the  appellant, 
he  will  not  commit,  or  suffer  to  be  committed,  any 
waste  thereon.'*  The  judgment  appealed  from  was 
affirmed  by  the  General  Term,  and  W.  appealed  to  the 
Court  of  Appeals  from  the  judgment  of  affirmance, 
and  gave  the  requisite  undertaking  with  new  sureties 
to  stay  execution  pending  that  appeal.  After  this  he 
committed  waste  upon  the  real  property  In  question. 
Held,  that  defendants  were  liable  for  such  waste  upon 
the  first  undertaking.  Such  liability  is  within  the  letter 
of  their  obligation  and  is  not  limited  to  waatA  ^qts^- 
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mltted  diiriug  tho  peudaiipy  of  the  Bppeal  t'l  tbu  Gen- 
eral Term.  Whlla  In  Buch  onntnidta  na  tbese  on  the 
ona  hand  Buretles  nre  nut  to  be  mode  liable  b7  a 
Btniliied  cojistruQtlou,  on  the  otbar  baud  full  effect  is 
to  be  gtri'u  to  ttio  Iniigunge  emptofed  aa  iu  otbaroaaea. 
Galea  v.  MoKea,  13  N.  Y.  333 ;  Roobeater  City  Bauk  v. 
Elwood.  31  id.  S8.  IT  the  coiitiiiuaoco  in  pos«easiou 
had  beeu  by  pennlailun  ot  the  plaintiff,  the  aurety 
iTouId  have  been  relieved  trata  liability  nnd  an  uu- 
reaaoiiable  negleot  or  refusal  to  proceed  to  entoroabia 
judumoiit  after  iiotloa  to  do  so  from  the  aurety  would 
have  dlacbarEed  the  sarety  from  liabilhy  lortbeaub- 
aeqaeiit  nets  of  big  principal.  Pulii  v.  Paokard,  13 
Johns.  174;  Kinp  v.  Baldwin,  17  id.  3&1;  Sohrouppell 
T.  Shaw.  8  N.  Y,  *46;  Uolegrova  v.  Tallman,  ST  id.  95. 
But  In  Cbia  caae  plaintiff  ooiild  uiit  have  bceu  called 
upon  tu  ciiforoo  the  judgment  as  he  waa  atajad  by  the 
undertaking  in  appeal  to  the  Court  of  AppeaU.  But 
tor  any  liability  In  couaequence  ot  the  acts  of  W. 
pendiiiK  that  appeal,  the  auretiea  in  the  uudertakiuE 
on  the  appeal  to  the  Qeiiaral  Term  ooutd  reaort  tor  in^ 
demnlty  to  tho  aurellea  in  the  other  undertaking. 
Hluokloy  v.  Kelili.  58  N.  Y.  6S3.  This  last  named 
OBseia  not  in  oonfliot  with  the  decision  In  the  caae  at 
bar.  Judgment  of  General  Term  revereed,  and  that 
on  report  of  referee  affirmed.  Church,  appellant,  v. 
Slmmotm.  ttal.  Opinion  by  Andreira,  J- 
iDeoided  Deo.  21, 1880.] 


I  AGAINST  United  Statbs 


IBOS.  — (1)  The  provialon  ot  the 
United  States  Statute  of  1853  (U.  8.  It.  8.,  I3MT)  pr<^ 
hibiting  "  all  traiiBfers  and  aaalgnments  of  any  claim 
upon  the  United  Slataa,  or  of  any  part  thereof,  or  any 
intereat  therein,"  does  not  prevent  a  Lranaler  of  auch 
olnlm  by  an  assignment  [or  the  bnnefit  ot  creditors. 
The  miachiefa  designed  to  be  remedied  by  the  statute 
nere  mainly  two ,  1st.  Tho  danger  that  the  rights  ot 
the  government  might  be  embarmaaed  by  having  to 
deal  with  several  persona  lustead  ot  Dn»,  and  by  the 
Introduction  of  a  party  who  was  aatmuger  to  the  orig- 
inal tranaaotion.  3d.  Tbatby  ntranstcrof  such  aolalm 
Dgalust  the  government  to  one  or  more  persona  not 
orlgni ally  Interested  In  it,  the  way  might  be  conven- 
iently opened  to  such  Improper  Inflnpnoaa  in  prosecut- 
ing the  claim  betore  the  dcpartuienls,  the  courts,  or 
the  Coneress.  aa  desperate  cosea,  when  the  reward  is 
contingent  on  aucoess,  so  often  suggest.  Both  these 
con  si  do  rat  ions,  aa  well  as  n  careful  examination  al  the 
statute,  leave  no  doubt  that  ita  sole  pnrpusa  was  tho 
protection  ot  the  government  and  not  that  of  the  par- 
ties to  the  oasignment.  The  voluntary  assignment  ot 
an  insolvent  debtor  for  the  i>eneDt  ot  bia  credltoraot 
bis  effects,  which  lacludo  a  claim  agalnat  tho  so^eni- 
ment,  cannot  embarrass  tho  government.  Such  an  act 
does  not  coma  within  the  evil  aimed  at  In  the  statu'^ 
mentioned.  See  United  States  v.  Gillls,  05  U.  3.  iOT; 
Spiiffi.rd  V.  Kirk.  07  id.*8li  Erwin  v.  United  Slates. 
Id.  303.  (3)  When  a  suit  might  be  dismissed  below  for 
want  of  proper  parlies,  but  waa  dismissed  by  sustaining 
a  dpmurrer  Involving  tho  merits,  A<f if,  that  it  the  decree 
ot  the  ClrcnilCourlhaddismlasedlhecaae  without  pre- 
judice for  want  ot  proper  parties,  the  court  would  have 
been  bound  to  affirm  it.  But  stanalng  as  a  declflon  |on 
Iha  merits  of  the  case  It  Is  a  bar  to  any  other  suit.  It 
should  therefore  be  reversed  and  remanded  to  that 
court.  If  tbe  eomplDinant  shall  axk  Iea\-e  to  amend 
bis  bill  by  making  the  proper  piirtiea  defeiidanl*,  he 
should  be  pennittod  to  do  so  and  proceed  with  his  case. 
ttb«tioiunotdDtiii»,BdverBa»boal6  be  tHiIered  dls- 


mlaalng  tbe  bill  [or  want  of  these  parties  and  wlthonl 
prejudice  to  any  other  suit  on  the  merits.  Shields  T. 
Barrow.  17  How,  130:  Barney  v.  Baltimore  City,  I 
Wall.  380:  House  v.  MuUin  et  a).,  23  Wall.  42;  Keudlg 
V.  Ueaii,  OT  V.  S,  423.  Decree  accordingly,  raverainil 
decree  o[  L'.  8.  Clro.  Ct.,  ludiana.  QoodtiuiH,  Appel- 
liiut,  V.  KiUock.  Opinion  by  MiUer,  J, 
[Decided  Jan.  10,  1881.] 

<[endant  was  eued 
by  writ  ot  mandamus  iu  regard  to  the  manner  in  wbicb 
he  bad  discharged  certain  official  duties  as  Secretary  ot 
tbe  Interior.  No  intentional  wrong  was  charged  or 
proven  agalnat  him.  Judgment  was  rendered  against 
bim  In  this  court.  Held,  that  he  wb«  liable  tor  costs. 
In  auch  case  the  court  has  no  option  but  to  follow  tbe 
rule  that  the  prevailing  party  shall  recover  of  the  uli- 
BucoesstuI  one  tbe  legal  costs  which  he  has  expended  In 
obtaining  his  rigbtB.  In  Kendall  v.  United  States,  12 
Peters.  B2e.  wbicb  is  the  leading  case  eatablishlng  the 
right  o(  B.  citizen  to  the  use  of  the  writ  of  maiidaoiua  to 
compel  a  public  officer  to  perform  a  duty  merely  mln- 
Isleriai,  the  relator  recovered  his  costs.  Tbe  duty  in 
that  case,  as  In  the  preaent.  was  one  demanded  of  ft 
cabinet  officer,  namely,  tbe  Postmaater-General,  and 
which  he  refused  to  portorm.  It  Is  obvioua  that  bB 
thought  ha  was  right  iu  refusing  to  do  the  act  de- 
manded ot  him.  yet  this  court  rendered  judgment  for 
ooeta  agalnat  bim.  In  United  Slates  v.  Boutwoll,  IT 
Wall.  004,  which  was  the  caae  ot  a  writ  of  mandamul 
gainst  Mr.  Boutwell  aBSecretary  of  the  Treasury,  and 
which  the  court  held  to  be  abated  by  bia  rellremeot 
from  office.  It  was  said :  "  It  is  the  perBonal  default  ot 
tbe  defendant  that  warrants  the  Impetratlon  ot  tbB 
writ,  and  it  a  peremptory  writ  of  mandamus  ba 
awarded,  the  costs  must  full  upon  the  deteudaut.'' 
And  it  la  argued  that  oa  it  would  be  unjuat  to  malcetha 
successor  In  office  ot  the  delluqueut  secretary  pay  tho 
coBt  of  defending  tbe  action  ot  bis  predecessor,  tha 
writ  must  of  necessity  abate.  Judgment  for  costs  iu 
Invor  ot  plaintiff  granted.  ViilUd  Stales  ex  nL  Me- 
Bride  v.  SAurs.  Opinion  by  MiUer,  J. 
[Decided  Jan.  10,  1881.] 
Etidence— WI 


— Thei 
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a  delinquent  revenue  officer,  or  other  person  account- 
able (or  public  money,  as  flDsIly  adjusted  by  the  proper 
officers  ot  tho  Treasury  Department,  to  be  admiSBibla 
aa  evidence  under  section  880  of  the  Revised  Statutes, 
abould  bocerllQed  and  authenticated  to  be  a  transcript 
from  the  booua  and  proceedings  ot  the  department. 
It  ia  notsutBolont  tbnt  the  oertiScata  states  tbe  account 
or  accounts  offered  as  evidence  to  beooplea  of  origiuali* 
on  Hie.  Tbe  latter  Is  the  torm  ot  conlDcata  used  in 
reference  to  mere  copies  of  bonds,  controota,  or  other 
papers  connected  with  the  final  adj  ustment,  and  which, 
duly  certlQed  and  authenticnted.  have  the  some  offeot 
aa  Iho  originals  would  have  if  produced  in  court.  Such 
originals  may  uever  have  become  a  part  ot  the  book* 
and  proceedings  of  tbe  department.  In  the  sense  ot  tha 
Inw,  or  within  tbe  meaning  of  former  decisions.  U.  9. 
V.  Butord,  3Pet,  U:  Smith  v.  U.S.,  6  Id.  292;  Cox  v. 
U.  8.,  a  Id.  172,  U.  S.  V.Jones,  8  Id,  376;  Gratiot  v,  U. 
8.,  15 Id.  336;  Hoyt  v.  U.  8.,  10  How.  lOB;  Bruce  v,  U. 
S.,  17  id,  437.  Judgment  of  L.  S.  Circ.  Ct.,W.  D.  Ten- 
nessee, affirmed.  UtiiCcd  StaUs,  PlaiiUfff  in  Error,  T. 
i^nsoti.  Opinion  by  Barlan,  J. 
[Decided  Jan.  10.  1S81.] 

JUPOBBST— IN  PABTITION  — HOT    ABBAILABLX    FOB 


ESHIOK  —  Oai.Oa  Of  TITLE  BUVTICIUTT  AQATNST  BTALS 

-LAIU.— (1)  The  validity  ot  a  partition  was  assailad  i» 
a  action  to  quiet  tllie,  beoauwi  DO  complaint  or  patl% 
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tioD  of  the  applicant  for  the  partition  appeared  in  the  in  I':au  Claire  county,  a  majority  of  votes  were  cast  In 

rpcord  as  the  ffiundation  of  the  proceedings.    The  stat  favor  of  aid  to  the  amount  authorized  by  statute.    The 

ote  under  which  the  partition  was  had  did  not  in  terms  railroad  company  mentioned  constructed  its  road  and 

require  an  application  therefor  to  be  in  writing,  or  that  demanded  the  issue  of  the  bonds  authorized.     The 

it  be  Died  in  the  records  of  the  court.    The  recitals  in  board  of  supervisors  refused  to  issue  such  bonds,  on 

tfle  order  of  partition  showed  a  compliance  with  the  the  avowed  ground  that  the  highest  court  of  Wisconsin 

statute:  they  sliowed  iurisdiction  in  the  court  over  the  had  declared  it  illegal  to  levy  a  tax  to  pay  such  bonds, 

subject.    Held^   that  the  order  was  a  determination  Thereafter,  in  1872,  the  act  of  18C4,  so  far  as  it  related 

that  the  application  was  sufficient,  and  that  due  notice  to  the  issun  of  the  bonds  mentioned  in  the  former  act 

of  it  had  been  given.    This  conclusion  is  not  open  to  by  the  county  of  Eau  Claire,  was  repealed.    Heldy  that 

oollateral  attack:  it  can  only  be  questioned  on  appeal  the  railroad  company  or  its  assignee  could  not  enforce 

or  writ  of  error,  by  a  superior  tribunal  invested  with  the  issue  by  the  countv  named  of  the  bonds  authorized 

sppellate  jurisdiction  to  review  it.     Vorhees  v.  Bank  under  the  act  of  1864.    Aspinwall  v.  Commissioners. 

of  United  States,  10 Pet.  449;  Thompson  v.  Tolmie.  2  id.  etc.,  22  How.  3Gt,  followed.     It  is  clear  that  there  was 

157:  Comstock  v.  Crawford,  3  Wall.  306.    The  caees  of  uo  binding  agreement  or  contract  between  the  railroad 

Lease  v.  Carr,  6  Blackf .  353,  and  Shaw  v.  Parker.  6  company  and  the  county,  by  which  the  latter  became 

Ind.  84&,  do  not  conflict  with  this.    These  cases  each  legally  bound  to  execute  and  deliver  bonds  to  aid  in 

held  an  order  in  partition  erroneous  from  a  defect  in  the  construction  of  the  railroad  named.    The  act  of 

the  petition,  upon  a  review  upon  a  writ  of  error,  but  1804,  neither  in  express  words  nor  by  necessary  iuipli- 

not  that  the  order  and  subsequent  proceedings  were  cation,  made  it  imperative  upon  the  supervisors  to 

Toid.    It  was  the  common  case  of  the  reversal  of  pro-  Usue  bonds  in  pursuance  of  the  popular  vote.    The  act 

oeedingd  because  of  intervening  error.     If  not  thus  was  an  enabling  one,  and  its  legal  effect  was  to  invest 

corrected,  the  existence  of  the  error  in  no  respect  im-  the  board  with  power  to  supplement  the  expressed  will 

paira  the  validity  and  efficacy  of  the  subsequent  pro-  of  the  people  by  an  issue  of  bonds.    There  was  nothing 

ceediDga,  or  the  order  or  judgment  thereon.      The  in  its  provisions  justifying  the  conclusion  that  the  i>op- 

diatluction    between  erroneous  and  void  orders  and  nlar  vote  was  to  betaken  as  an  absolute  direction  that 

judgments  is  familiar  and  is  fully  recognized,  not  only  the  supervisors  should  issue  the  bonds,  at  all  events, 

iu  Indiana,  but  every  State  in  the  Union.    Horner  v.  and  without  regard  to  the  circumstances  intervening 

Doe,  1  Ind.  130;  Doe  v.  Smith,  4  id.  228;  Doe  v.  Harvey,  after  the  pe(»ple  had  voted  in  favor  of  county  aid  to  the 

3  id.  105;  Babbitt  Ashley  v.  Land,  14  id.  223;  Cox  v.  enterprine  in  question.    Judgment  of  U.  S.  Circ.  Ct.. 

Matthews,  17  id.  867;  Evans  v.  Ashby.  22 id.  17;  Waltz  w.  D.  Wisconsin,  affirmed.     Wadsicorth,  AppellanU  v. 

T.  Barroway,  25  id.  883;  Hawkins  v.  Hawkins,  28  id.  Board  of  Supervisor h  of  Eaxi,  Claire  County,    Opinion 

71 ;  Comparet  ▼.  Hauna,  34  id.  76;  Gavin  v.  Graydon,  41  by  Harlan,  J. 

id.  564;  Burk  v.  Hill,  65  id.  424 ;  Hays  v.  Ford,  id.  65;  [Decided  Jan.  10,  1881.] 

Hanter  v.  Bamsville  Turnpike  Co.,  60  id.  219;  Wiley  ^ 

V.  Pavey,  61  id.  458.     (2)  Whenever  an  instrument,  by  n^^  \n^r  n    r  aut 

apt    words   of    transfer   from   grantor   to   grantee—  JflNJlNLIAL  LAW. 

whether  sach  finrantor  act  under  the  authority  of  judi-  , 

eUl  prooeedinK.  or  otherwise- In  form  posses  what  Indobsemekt- extension  ov  time  of  patmbnt 

purports  to  be  the  title.  It  gives  color  of  title.     Even  ''^''  usurious   consideration,  discharges -i.e- 

•hoold  such  iastnimeut  l>e  considered  as  invalid,  pes-  'EXSEOPUsCRYPEBSONALTODEBTOB.-AnnKrcemoi.t 

seniou  under  it  for  the  period  prescribed  by  statute  "^  "">  »'"^J«^<'(  »  ?»»'■'-'"«  PromUsorr  n..te  with  the 

b«*  the  right  of  the  true  owners  as  effeotivolj-  as  pos-  J°^«""'  »"^  "'H'O"'  the  knowledge  or  consent  of  the 

seMioD  noder  the  most  perfect  title.    It  is  an  absolute  '»?""?".  '"'■  »"  extension  of  the  tmie  of  payment  for 

defense  to  the  action  of  ejectment.     And  a  suit  in  ad«fi''ite  period,  in  consideration  of  an  usurious  pro- 

eqolty,  brought  after  that  period,  for  the  dotermina-  """T-,'',"'"*  in  ndvance.  d.schHrges  such  imlorsers,  and 

tion  of  the  title  and  for  possession  of  the  property,  will  '^«  ,!"''?,f5  °'  >^«  "!"«•  '<"*  ^^°  Pu-^P'^^  °'  continuing 

not  be  entertained,  as  it  is  founded  on  a  stale  claim,  the  liability  of  the  indorsers.  cannot  set  up  that  the 

Deeioe  of  V.  8.  Clrc.  Ct.,  Indiana,  affirmed.    Hallet  contract  of  extension  was  upon  a  usurious  cons.dera, 

aL,  Apptttnntt,  v.  ia«,.    Opinion  by  Field.  J.  ^°'>  ^ , i"*""*'"?^  7"'^  •..  .J"  J^^  "':  H"«'>'!°'''  « 

[Dooided  Dec.  ».  1880.]  ^'\^'}t  "?  ^^''^  *^"    .*1*  ''f  *"?  "I  "'""^  "  P*""- 

sonal  to  the  debtor,  his  privies  in  blood  or  estate,  or 

Ml7inciPAl«  BONDS — WHEN  THE  ISSUE  QF,  CANNOT  pHvies  in  the  contract."    The  defense  of  usury  is  so 

BB  COMPKI^LBD  THOUGH  VOTED  BT  PEOPLE  —  STATU-  far  personal  to  the  borrower,  and  those  in  privity  with 

TOBY  CON8TBUCTI0N.  —  By  an  act  of  the  Legislature  of  him,  that  the  creditor  in  this  case,  after  having  re- 

Wisoonsin,  passed  in  1864,  the  legal  voters  of  certain  ceived  the  usurious  premium,  could  not  the  next  day, 

eoantiea,  among  which  was  the  county  of  Eau  Claire,  by  alleging  his  own  usurious  agreement  and  the  bene- 

were  aathorized  to  vote  upon  the  subject  of  municipal  fits  he  had  received  by  virtue  of  it,  have  maintained 

aid  in  the  ooiistmction  of  a  railroad  from  Tomah  to  an  action  upon  this  note  against  the  maker  and  the 

Lake  St.  Crr>ix,  bythe  T.  and  L.  S.  C.  Railroad  Co.  sureties.      In  the  language  of  Reade,  .I.,in  Scott  v. 

The  act  declared  that  'Mf  the  majority  of  the  ballots  Harris,  76  N.  C.  ^05:    '*  It  was  not  for  the  creditor  to 

east  in  any  of  said  counties  be  for  railroad  aid,  the  say  that  the  contract  was  usurious.    His  conscience 

county  board  of  supervisors  of  said  counties  shall  have  takes  fright  at  a  danger  which  may  never  npproach 

power,  by  resolution,  to  cause  to  be  issued  bonds,"  etc.  him.    The  debtor  may  plead  usury  or  not  at  his  pleas- 

The  1>oard  of  supervisors  of  each  county  voting  were  ure,  and  unless  and  until  he  does  so,  the  note  which 

required  to  annually  cause  to  be  levied  a  tax  to  pay  the  was  given  for  the  usury  is  valid,  and  a  part  of  it  has 

interest  upon  the  **l>ouds  which  either  of  said  counties  already  been  paid  in  goods.    The  contnict  was  suffi- 

niay  issue,'*  etc.    The  act  further  provide.!  that  *'the  cient  to  prevent  the  sureties  from  paying  the  debt  and 

said  bonds,  when  authorized  to  be  issued  as  aforesaid,  suing  the  principal;  and  that  is  the  wrong  of  which 

shall  be  held  by  the  county  l>oard  of  supervisors  of  they  have  t ho  right  to  complain."    If,  then,  the  cn»d- 

each  of  said  counties,  and  the  same,  or   the   avails  itor's  hands  were  [tied  by  receiving  the  usurious  pre- 

thereof,  shall  be  expended  in  the  grading  of  said  rail-  miums  until  after  the  period  of  the  extension  had 

road.  etc. ;  and  the  said  bonds  shall  be  delivered  to  the  expired,  there  would  seem  to  be  no  escape  from  the 

Mid  railroad  company  when  the  board  of  supervisors  conclusion  that  the  indorsers  were  thereby  discharged. 

of  cadi  of  said  eonntles  are  satisfied  that  the  same  will  Myers  v.  Bank,  78  III.  257 ;  Wittmer  v.  Ellison,  72  id. 

teapvUad  for  saoh  imrpoM."    In  1807,  at  an  election  301 ;  Austin  v.  Darwin,  21  Vt.  88;  Turrell  v.  Boynton, 
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23  id.  142;  Bank  v.  Woodward,  6  N.  H.  90;  Cox  v.  Ry., 
44  Ala.  611;  KeusiiiKham  v.  Bedford,!  B.  Monr.  825; 
Anuistead  v.  Ward,  2  Patt.  &  H.  504.  Wieoonsln  Su- 
preme Court,  Dooember  17, 1880.  B.ainiXUm  v.  FronXy. 
Opioiou  by  Cassoday,  J. 

MUNICIPAIi  BONDS  —  INTEREST  COUPONS  PROMIS- 
SORY NOTES  —  PERFORMANCE  OP  DUTIES  OF  TOWN  COM- 
MISSIONERS BY  A  PART  OF  THEM.  —Detached  interest 
coupons  payable  to  bearer  at  a  speotal  time  and  place 
have  all  the  attributes  of  negotiable  paper;  and  as- 
sumpsit will  lie  thereon.  Jones  on  Raiir.  Sec,  §§  817, 
320,  322;  Town  of  Concord  v.  National  Bk.  of  Derby, 
51  Vt.  144.  In  assumpsit  by  the  horxo.  fide  holder  of 
town  bonds,  to  recover  the  interest  specified  in  coupons 
thereof,  of  which  the  plaintiff  was  also  the  bona  fide 
holder,  it  appeared  that  the  bonds  were  issued  under 
authority  of  an  act  passed  to  enable  the  defendant, 
among  other  towns,  to  subscribe  for  railroad  stock  in 
aid  of  the  construction  of  a  railroad,  and  to  issue 
bonds  for  that  purpose.  The  act  provided  that  ^*  the 
assent  in  writing  thereto  of  a  majority  of  the  tax 
payers,"  signed  and  acknowledged  before  a  justice  of 
the  peace  by  *'  each  person  so  assenting,'*  should  first  be 
had  upon  an  instrument  of  assent,  naming  three  resi- 
dent citizens  and  tax  payers  to  be  commissioners  to 
make  such  subscription ;  that  when  such  instrument 
bad  been  so  signed  and  acknowledged,  such  commis- 
sioners should  **  append  thereto  a  certificate  by  them 
subscribed  and  sworn  to,**  stating  that  such  assent 
had  been  signed  and  acknowledged,  as  required  by  the 
act,  and  should  cause  such  instrument  and  certificate 
to  be  recorded  in  the  town  clerk*s  office ;  and  that 
**such  certificate  so  executed  and  recorded  **  should  be 
conclusive  evidence  of  the  facts  stated,  and  by  the  act 
authorized  to  be  stated  therein.  Defendant  offered  to 
prove  that  the  instrument  of  assent  was  not  signed  by 
a  majority  of  the  tax  payers,  that  but  two  of  the  com- 
missioners signed  the  certificate,  and  that  the  third 
refused  to  sign  because  such  instrument  had  not  been 
signed  by  such  majority.  Held,  that  at  common  law, 
as  well  as  under  section  2,  chapter  4,  General  Statutes, 
the  certificate  of  the  two  commissioners,  the  third 
having  shared  in  their  deliberations  but  refused  to 
concur  in  their  decision,  was  a  valid  certificate  in  com- 
pliance with  the  act,  and  conclusive  evidence  of  the 
facts  therein  stated ;  and  that  the  evidence  offered  by 
defendant  was  therefore  inadmissible.  First  Nat.  Bk. 
of  St.  Johnsbury  V.  Concord,  50  Vt.  257;  Coke's  Lit. 
1816;  Billings  v.  Prinn,  2  Bl.  1017;  The  King  v.  For- 
rest, 8  T.  R.  38;  The  King  v.  Besston.  2  id.  592;  With- 
erell  v.  Garthurn,  6  id.  888;  Grindley  v.  Barker,  ]  B. 
&  P.  229;  Attorney-Gen.  v.  Bavy,  2  Atk.  212;  2  Kent*s 
Com.  633;  Story *b  Ag.,  §  42  note;  Jewett  v.  Alton,  7 
N.  H.  253 ;  Scott  v.  Detroit  Y.  M.  Ass*n,  1  Doug.  (Mich.) 
119;  Commissioners  of  Allegheny  v.  Lecky,  6S.  &  R. 
166;  Commonwealth  v.  Canal  Commissioners,  9  Watts, 
466,  471;  Cooper  v.  Lampeter  Township,  8  id.  125; 
Kingsbury  v.  School  District,  12  Mete.  99, 105;  Charles 
V.  Hoboken,  8  Dutch.  203;  Curtis  v.  Butler  County,  24 
How.  435.  450;  Jones  v.  Andover,  9  Pick.  145,  151; 
Cooley  V.  O'Connor,  12  Wall.  891;  Downing  v.  Rugar 
21  Wend.  178;  Crocker  v.  Crane,  id.  211;  Ex  parte 
Rogers,  7  Cow.  526;  Johnson  v.  Dodd,  56  N.  T.  76; 
Groton  v.  Hulbert,  22  Conn.  178;  Babcock  v.  Lamb,  1 
Cow.  238;  Baltimore  Turnpike,  5  Binn.  481;  Louk  v. 
Woods.  15  111.  256;  Walker  v.  Regan,  1  Wis.  507;  Jef- 
ferson County  v.  Stagle,  66  Penn.  202;  Austin  v. 
Helms,  65  N.  C.  560;  Schenck  v.  Peay,  1  Woolw.  175; 
New  York  Life  Ins.  Co.  v.  Staats,  21  Barb.  570;  Powell 
V.  Tuttle,  3  Comst.  896;  People  v.  Coghill,  47  Cal.  861; 
Pell  ▼.  Ulmar,  21  Barb.  60;  People  v.  Walker,  28  id. 
804;  People  v.  Nichols,  5^  N.  T.478;  Martin  ▼.  Lemon, 
26  Oonn.  192;  Damon  t.  Granby,  2  Pick.  845;  Hanson 
▼.  Dexter,  86  Me.  516;  Gallup  v.  Tracy,  25  Conn.  10; 
WiUianui  y.  School  District,  21  Pick.  75;  Matter  of 


Bakman,  1  Abb.  Pr.  444 ;  Matter  of  Palmer,  31  How. 
Pr.  42:  Newell  v.  Keith,  11  Vt.  214;  Wolcott  v.  Wol- 
cott,  19  id.  37 ;  Hodges  v.  Thacher,  23  id.  455;  George 
V.  School  Dist.,  6  Mete.  497;  Bradford  v.  Justice's 
Court,  33  Ga.  332;  People  v.  Hayes,  7  How.  Pr.  24^; 
People  v.  Comptroller,  20  Wend.  596;  Bennington  v. 
Park,  50  Vt.  178;  Village  of  Winooski  v.  Gokey,  49  Vt. 
282;  Thompson  v.  Arms,  5  id.  546;  Plymouth  v.  Com- 
missioners, 16  Gray,  341;  Howard  v.  Proctor,  7  id.  181; 
Coffin  V.  Nantucket,  5  Curtis,  272;  Wilson  v.  Water- 
ville  School  Dist.,  46  Conn.  99.  Vermont  Supreme 
Court,  October  term,  1879.  First  National  Bank  of 
Bennington  v.  Town  of  Mount  Tabor.  Opinion  by 
Royce,  J. 

Warranty— OF  title  on  sale  op  non-negotlabls 
CERTIFICATE. — The  legal  rules  that  apply  to  the  sale 
of  a  non-negotiable  certificate  of  indebtedness,  issued 
by  a  corporation,  are  the  same  that  obtain  when  a 
chattel  is  sold,  and  there  is,  consequently,  under  ordi- 
nary circumstances,  a  warranty  implied  on  such  sale. 
In  this  case  the  plaintiff  purchased  of  the  defendant, 
through  a  broker,  what  purported  to  be  a  certificate  of 
the  (yitizens*  Gas  Light  Company,  declaring  a  scrip 
dividend  of  ten  per  cent  on  the  amount  of  its  capital 
stock,  with  interest  payable  at  the  option  of  the  com- 
pany. This  certificate  was  shown  to  be  spurious,  and 
had  been  declared  void  by  a  decree  in  chancery.  Held^ 
the  plaintiff  was  entitled  to  recover  the  money  thus 
paid,  from  the  defendant.  Benj.  on  Sales,  5.'j7;  Littaa- 
er  v.  Goldman,  72  N.  Y.  506;  Young  v.  Cole,  2  Bing. 
N.  C.  TU;  Gompertz  v.  Bartlett,  2  £.  &  B.  819; 
Thrall  v.  Newell,  19  Vt.  208.  New  Jersey  Court  of 
Errors,  June  term,  1880.  Wood  v.  Sheldon,  Opinion 
by  Beasley,  C.  J. 


RECENT  ENGLISH  DECISIONS. 
Agency— suB-AOENT*s  liability  to  account  to 

PRINCIPAL — W^EN  8UB-AOENT  NOT  ENTITLED  TO  SET- 
OFF.— Where  a  principal  employs  a  factor  to  sell  for 
him,  and  the  factor  employs  a  sutnagent  to  carry  out 
the  sale,  disclosing  that  such  employment  is  on  behalf 
of  an  unnamed  principal,  the  principal  is  entitled  to 
an  account  from  the  sub-agent*  irrespective  of  any 
claim  such  sub-agent  may  have  against  the  factor.  A 
principal  is,  under  the  above  circumstances,  entitled  to 
follow  the  proceeds  of  his  property,  wherever  they  can 
be  distinguished,  in  the  hands  of  the  sub-agent,  who 
stands  toward  him  in  the  relation  of  trustee.  The 
plaintiffs  sought  to  recover  a  sum  of  2,5711.  alleged  to  be 
due  from  the  defendants  as  the  balance  in  respect  of 
three  cargoes  of  corn  consigned  by  the  plaintiffs  for 
sale.  The  plaintiffs  shipped  the  corn  from  New 
Zealand,  taking  bills  of  lading  making  it  deliverable  to 
them  in  London.  These  bills  were  indorsed  speclallj 
to  M.  and  T.,  factors,  of  Glasgow,  with  instructions  to 
them  to  sell  the  com  in  London.  M.  and  T.  then  in- 
dorsed the  bills  specially  to  the  defendants,  who  were 
corn  factors  and  brokers  in  London,  for  the  purpose  of 
sale.  The  terms  on  which  defendants  acted  forM. 
andT.  differed  from  those  on  which  M.  and  T.  acted 
for  the  plaintiffs.  The  plaintiffs  were  aware  that  sales 
effected  for  them  by  M.  and  T.  in  Loudon  were  mad» 
by  brokers  or  agents  employed  by  them,  but  the 
plaintiffs  were  in  no  way  parties  to  these  sub-contracts, 
and  the  plaintiffs*  names  were  not  disclosed  upon 
them,  M.  and  T.  appearing  on  the  face  of  them  as 
principals.  The  defendants  paid  the  proceeds  of  the 
sales  into  their  own  account  with  their  bankers  In  the 
usual  way,  and  from  time  to  time  made  general  remit- 
tances to  M.  and  T.,  but  the  defendants'  books  showed 
the  amounts  received  and  paid  in  respect  of  each  par- 
ticular cargo.  The  defendants  sought  to  set  off  against 
the  balance  claimed  money  due  to  them  from  M.  and 
T.  upon  other  aoooontf.    At  the  trial  the  Joryfoand, 
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flnt,  that  the  plaiutiffa  did  nt>t.  through  their  agents, 
employ  the  defendants  to  sell  and  account  for  the  pro- 
ceeds of  the  corn ;  secondly,  that  the  defendants  knew, 
or  had  reason  to  believe,  that  M.  and  T.  were  acting  in 
these  sales  as  agents  for  another.  Held,  that  upon  the 
idmitted  facts  the  plaintiffs  were  entitled  to  succeed 
in  the  action  both  as  undisclosed  principals  and  as 
equitably  entitled  to  follow  the  proceeds  of  the  corn, 
whioh  was  the  property  of  the  plaintiffs,  in  the  hands 
of  the  defendants,  who  were  in  the  position  of  trustees 
of  the  pUUntiffs.  £lee  Rabone  v.  Williams,  7  Term 
Bep.  360  n. ;  William  v.  Everett,  14 East,  582;  Ilobbins 
▼.  Fennell,  11  Q.  B.  284;  Fish  v.  Kenipton,  7  C  B. 
IM;  Kuatohbull  v.  Hallett,  13  Cb.  D.  69G.  Q  B.  Divi- 
ibo,  Aagusb  7. 1880.  New  Zealand  artd  Australia  Land 
Go.  T.  Ihtttotu  Opinion  by  Field,  J.,  43  L.  T.  Rep. 
(N.  S.)  473. 

SliAKDEB— WOBDS    NOT    SLANDEROUS    IN    PRTMART 
VMBOM  MUST    BB  SHOWN    SI^ANDBUOUS    INNUENDO.— -In 

an  action  of  slander  where  the  plaintiff,  in  his  state- 
ment of  claim,  annexes  a  meaning  to  the  words  coni- 
pUined  of,  and  fails  to  sustain  such  meaning,  he  can- 
not discard  that  and  adopt  another .     Where  words 
which  are  not  slanderous  in  their  primaiy  sense  are 
taken  in  a  secondary  sense  distinct  from  their  primary 
Mue,  there  must  be  evidence  of  facts  which  would 
naaonably  make  them  defamatory  in  their  secondary 
■anie.    in  this  case  the  plaintiff  alleged  in  his  state- 
iMot  of  claim  that  the  defendant  falsely  and  ma- 
Ueionaly  spoke   and   published   of   the  plaintiff    the 
words,  **His  shop  is  in  the  market,'*  meaning  thereby 
that  the  plaintiff  was  going  away  and  was  guilty  of' 
tnodalent  conduct  In  his  business,  inasmuch  as  he 
^  reeeived  subscriptions  from  members  of  a  certain 
dob,  well  knowing  that  they  would  be  unable  to  obtain 
aoj  benefit  therefrom.    There  was  no  evidence  to  sup- 
l>ort  the  Innuendo.    Held,  that  the  words,  not  being 
In  themaelves  defamatory,  and  there  being  no  evidence 
to  wholly  support  the  innuendo,  the  defendant  was  en- 
tiUed  to  Judgment.     Capital  and  Counties  Bank  v. 
Henty.  L.  R,  5  C.  P.  Dlv.  94.    C.  P.  Div.,  Nov.   17, 
M    Ruell   V.    TtUnell,     Opinions  by  Lindley  and 
^|«,  JJ.,  48  L.  T.  Rep.  (N.  S.)  487. 

WOL— CONDITIONS  IN  RESTRAINT.  OF  MARRIAGE  TO 

PAtncuLABCLiASS  NOT  INVALID.— The  rules  adopted 
^eoarts  of  equity  from  the  ecclesiastical  or  civil  law, 
^  eondltiotts  In  general  restraint  of  marriage  are 
ioTiUd,  and  the  consequent  distinctions  as  to  whether 
*  betjuett  amounts  to  a  condition  or  only  to  a  limita- 
t^  do  not  extend  to  conditions  or  limitations  to 
^*Tins  of  land.  A  testatrix  devised  real  estate  in 
*trtetMttlement  to  her  brother  for  life,  with  remainder 
to  hb  issue  in  tail,  with  remainders  over  in  default  of 
^vre  of  her  brother*s  issue.  The  will  contained  a 
pvc^  that  if  the  brother  married  a  domestic  servant 
theliniitationB  In  favor  of  himself  and  his  issuo  were 
tebeabsolately  null  and  void,  and  in  lieu  thereof  the 
'Mteix  devised  her  real  estates  to  the  use  of  such 
Mom,  and  with  such  limitations  as  the  same  were 
bottled  in  default  or  failure  of  issue  of  her  said  brother, 
^brother  married  a  domestic  servant.  Held^  that 
^^  ooiidltion  not  being  in  general  restraint  of  mar- 
^^Hl^  bat  only  in  restraint  of  marriage  with  one  of  a 
"Mfled  elaaa,  was  good.  Perrin  v.  Lyon,  9  East,  170, 
^litQaied  and  followed.  *  Ch.  Div.  Nov.  18, 1880.  Jen- 
■•"■T  Turner.  Opinion  by  Bacon,  V.  C,  43  L.  T.  Rep. 
«.a)4flB. 

CORRESPONDENCE. 

HuH's  RspoBTa 

^^tfUm  Albany  Law  Journal: 
'^  a  mmmnnlflattnn  to  your  paper,  which  you 
**VhidthaklBdiiMS  to  shoir  ice,  X  infer  that  there 


exists  in  the  profession  some  misunderstanding  in  re- 
gard to  the  publication  of  my  reports.  My  present 
contract  with  Messrs.  Little  &  Co.  calls  for  their  pub- 
lication in  numbers.  Any  person  preferring  to  take 
the  reports  in  that  form  rather  than  to  wait  until  the 
volumes  are  completed,  will  be  furnished  with  the 
numbers  on  applying  to  Messrs.  Little  &  Co.  therefor. 
Volume  22,  of  which  the  first  three  hundred  pages 
were  published  in  a  number  .n  December,  will  be  com- 
pleted in  a  week.  The  first  number  of  volume  23  will 
probably  be  ready  about  the  same  time. 

Yours,  very  respectfully, 

Marcus  T.  Hun. 
AiiBANT,  N.  Y.,  Jan,  31,  1881. 

Abbott*s  New  Cases. 

Editor  of  the  Albany  Law  Journal . 

A  letter  from  a  correspondent,  appearing  in  a  recent 
issue  of  the  Albany  Law  Journal,  accuses  the  pub- 
lisher of  Abbott's  New  Cases  with  **  a  bold  and  bare 
attempt  to  make  a  book  without  reference  to  the  first 
and  announced  purpose  of  its  publication,"  because 
the  volumes  contain  selections  from  the  decisions  of 
the  Court  of  Appeals.  The  entire  foundation  for  this 
imputation  is  his  statement  that  the  publishers  started 
out  with  their  first  volume  by  saying  they  did  not  pro- 
pose to  publish  those  coses  which  would  appear  In  an 
official  series.  The  announcement  of  the  preface,  re- 
ferred to,  is  as  follows ; 

**  Preface. 

**  It  is  the  object  of  this  series  to  give  to  the  pro- 
fession early  reports  of  cases,  in  all  departments  of 
law,  which  involve  new  questions  or  contribute  to  the 
settlement  of  mooted  questions,  or  establish  now 
rules. 

*'  It  is  not  desired  to  present  oases  officially  reported. 
The  only  exception  to  this  rule  is  in  respect  to  a  class 
of  decisions  affecting  procedure,  of  which  the  profes- 
sion are  interested  to  receive  early  and  accurate  in- 
formation in  advanco  of  the  official  reports. 

"  Af orc/i  30, 1877.  A.  A-" 

The  profession  seem  to  be  interested  to  receivo  early 
reports  of  such  cases  as  are  important  as  guiding  them 
on  questions  of  pleading,  practice  and  evidence,  be- 
cause cases  of  this  class  enable  them  to  conduct  cor- 
rectly tho  business  in  hand.  One  of  tho  features  of 
this  series  which  has  been  most  approved  by  the  sub- 
scribers to  it  has  been  the  selection  of  coses  of  this 
sort  from  the  decisions  of  the  Court  of  Appeals,  and 
the  explanations  and  practical  notes  of  the  editor, 
Austin  Abbott.  Neither  the  publisher  nor  the  editor 
have  any  desire  or  intent  to  do  otherwise  than  supply 
an  actual  want,  and  the  success  of  the  series  and  its 
acceptability  to  practicing  lawyers  at  large,  is  indicated 
by  the  fact  that  its  circulation  is  increasing  every 
month,  and  is  now  larger  than  it  ever  has  been  at  any 
time  before.  Of  course  there  is  no  lawyer  who  appre- 
ciates a  need  for  every  case  in  a  number,  but  we  be- 
lieve that  of  these  cases  none  have  failed  to  be  appre- 
ciated and  welcomed  by  many  of  the  subscribers. 
Uespectfully,  Geo.  8.  Diossy, 

Publisher  of  AbbotVs  New  Cases. 

Estoppel  by  Justices'  Court  Judgments. 

Editor  of  the  Albany  Law  Journal: 

In  Blnirv.  BartUtt,  75  N.  Y.  150,  it  was  held  that 
where  a  physician  sued  in  justice's  court  for  his 
services,  and  the  defendant  withdrew  his  answer,  and 
the  plaintiff  had  judgment,  these  facts  were  a  bar  to 
an  action  by  that  defendant  for  malpractice,  in  the 
matter  in  which  the  services  were  rendered.  This  case 
follows  Oates  v.  Preston,  41  N.  Y.  113,  and  Is  followed 
in  Dunham  v.  Bowen^  97  N.  Y.  76. 
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2  R.  S.  marg.  p.  234  (seotiou  50)  provide  what  may  be 
sot  off  ill  jastices*  courts.  The  first  subdivision  limits 
aet-ofFs  to  demands  on  contract.  Section  57  precludes 
the  defendant,  who  neglects  to  plead  such  set-off,  from 
maintaining  afterward  any  action  thereon.  Section  5S 
declares  that  the  preceding  poction  shall  not  extend  to 
claims  for  unliquidated  damages  which  could  not  be 
set  off  on  the  trial,  is  n(»t  this  section  intended  to 
prevent  the  result,  which  was  accomplished  by  these 
decisions  ?  The  Code  of  Civil  Procedure  is  more  ex- 
plicit. Section  2947  declares  that  where  a  defendant 
neglects  to  interpose  a  counterclaim,  etc.,  he  shall  be 
precluded  thereafter  from  maintaining  an  action 
therein.  And  section  2948  says  ihat  this  prohibition 
does  not  extend  to  a  case  where  the  counterclaim  con- 
sists of  a  claim  for  unliquidated  damages. 

The  case  of  lUair  v.  Bartlett^  and  similar  cases  are 
put  on  the  ground  of  res  adjudicata.  But  the  result 
is  the  same,  whatever  be  the  ground.  Is  the  defendant 
ill  the  justices'  court  suit  compelled  there  to  litigate 
his  right  of  action  for  damages  ?  If  the  physician  sues 
in  a  justice's  court  for  the  value  of  his  services,  must 
the  defendant,  whether  he  desires  to  do  so  or  not,  con- 
test in  that  tribunal  the  question  of  malpractice  ?  If 
BO,  then  the  defendant  is  deprived  of  two  rights;  one 
the  right  to  have  a  common-law  jury;  the  other  the 
right  of  appeal  to  the  Court  of  Appeals.  For  in  the 
action  in  the  justices'  court  he  can  have  but  a  jury  of 
six:  and  he  can  appeal  only  to  the  Supreme  Court. 
Thus  his  claim  for  damages  by  reason  of  malpractice, 
which  may  be  great,  cannot  reach  a  cominoii-iaw  jury 
or  the  highest  court.  And  those  decisions  hold  that 
the  result  is  the  same  to  the  defendant,  whether  he 
set  up  the  malpractice,  or  do  not  set  it  up.  In  either 
case,  he  is  estopped  by  a  judgment  against  him. 

It  might  seem  that  the  C^de  of  Civil  Procedure,  by 
its  use  of  the  word  counterclaim,  in  sections  2047  and 
2048,  intended  to  avoid  this  result.  But  the  intent  is 
not  much  more  clear  than  was  that  of  the  Revised 
Statutes,  where  they  excepted  claims  of  unliquidated 
damages  from  those  which  a  defendant  in  a  justice's 
court  was  precluded  afterward  from  maintaining.  If 
the  doctrine  of  res  adjudicata  was  to  preclude  him,  the 
exception  contained  in  section  58  was  of  no  avail.  It 
is  certainly  a  matter  of  importance  that  claims  of  such 
a  serious  and  difficult  character  as  that  in  Blair  v.  Dart- 
lett  should  not  be  put  to  the  hazard  of  a  justice's  court 
trial,  with  its  limited  appeal.  Huberus. 


NEW  YORK  COURT  OF  APPEALS  DECISIONS. 

''PHE  foUowing  decisions  were  handed  down,  Tuesday, 
1     February  1, 1881  • 

Judgment   affirmed    with   costs  —  DiUsv.TheNew 
York  Central  &  Hudson  River   Railroad    Company: 
Sttme  V.  Ooepp;    Hall   v.  Keeler,    Lott    v.    Crooke 
Wachtfl  V.  The  Noah  Widows  and  Orphans  Benevolent 

Society. Order  affirmed  with  costs —  In  re  claim  of 

William  H.  Flandroir;  Flandrow  v.  Schell,  Abbott  v. 

Decker. Judgment  reversed  and  new  trial  grauted, 

costs  to  abide  event — De  Laney  v.  i^an  Axden, 


NOTES. 

^I^HE  Criminal  Law  Magazine  for  January  contains 
■I  an  article  on  the  Construction  of  Penal  Statutes,  by 
Franklin  Fiske  Heard,  and  the  extradition  case  of  Re 

Perry^  with  a  note,  and  other  interesting  matter. 

Morrison's  I'ranscript  and  Monthly  Journal  of  Law  is 
the  title  of  a  new  legal  periodical,  published  at  Wash- 
ington. Its  mall!  purpose  is  to  give  promptly  the  full 
opinions  of  the  United  States  Supreme  Court,  with 
brief  original  head-notes,  and  concise  statements  of 
facts  when  necessary.  The  present  number  contains 
144  pages  and  90  oaseB.    Of  this  uamber  we  have  already 


given  the  opinions  or  sufficient  abstracts  in  13,  compris- 
ing all  of  general  interest  and  importance ;  and  of  these 
a  considerable  number  appeared  in  our  last  volnme* 
We  have  given  a  great  many  besides.  To  those  practi- 
tioners who  wish  to  have  all  the  opinions  more 
promptly  than  the  official  reports,  this  will  be  a  valu- 
able publication.  The  head-notes  are  well  made. 
The  Mofithly  Journal  of  Law  is  a  subordinate  part,  and 
will  apparently  fulfill  the  publisher's  promise  that  it 
shall  be  '*  meager  "  when  the  Supreme  Conrt  Is  sitting, 
and  '*  light "  at  other  times.  The  publishers  say  they 
**  do  not  propose  t«  incumber  it  at  any  time  with  the 
usual  lumber  of  monthly  digests  and  abstracts  — a  sort 
of  work  now  much  overdone  Inlaw  magazines."  We 
suspect  that  the  profession  will  hardly  agree  with  this 
opinion,  and  will  not  be  apt  to  abandon  the  '*  lumber  ** 
spoken  of,  for  the  **  light "  diet  of  the  Monthly  Jourftal 
of  Law,  On  the  whole,  we  are  inclined  to  believe  that 
the  publishers  overrate  the  general  importance  and  in- 
terest of  the  Supreme  Court  decisions,  and  underrate 
that  of  the  **  lumber  '*  business  in  which  we  and  others 

are  engaged. The  January  number  of  the  Amerioofi 

Law  Register  has  an  article  on  Remedies  of  Illegal  Tax- 
ation, by  Judg^  Cooley;  the  case  of  StevensofiY.  Mc^ 
Lean^  on  Contract  by  letter,  with  a  note  by  Edmund 
H.  Bennett;  Sttme  v.  8arf7ent,  on  Removal  of  causes, 
with  a  note  by  Richard  C.  Dale;  Uynes  ▼.  McDermolU 
on  Foreign  marriage,  with  a  note  by  Hugh  Weightman; 
and  Crawford  v.  Scovel,  on  Avoidance  of  deed  for  in- 
sanity, with  a  note  by  Geo.  W.  Reed. 

Five  of  the  35  lawyers  of  Harrisburg,  Pa.,  have  died 

within  a  few  weeks. The  Troy  THmes  tells  about  a 

justice's  court  suit  in  Ulster  county  involving  one  cent, 
and  which  the  defeated  party  intends  to  appeal.  The 
Times  says  it  expects  to  hear  of  it  in  the  Court  of  Ap- 
peals. Now  here  the  Times  again  shows  its  need  of 
some  of  the  legal  *^  fiapdoodle  "  of  which  it  lately  spoke. 

The  Central  Law  JoumaU  in  a  necrology  of  1880, 

includes  *'  the  distinguished,  learned  and  accomplished 
Isaac  Grant  Thompson,  editor  of  the  Ai3Ainr  Law 
Journal,  who  has  probably  spent  more  years  In  the 
harness  than  the  editor  of  any  other  legal  publloatlon 
in  the  country."    Mr.  Thompson  died  in  August,  1879. 

We  have  received  the  BanJcers'  Almanac  and  Reg^ 

ister  for  1881,  and  Legal  Directory,  compiled  by  Ben- 
jamin Homans,  and  published  by  the  Bankers*  Maga^ 
zine.  It  is  a  standard  and  indispensable  publication 
for  bankers. 

Miss  Kettrell,  a  new  clerk  in  the  Nevada  Leglslatare, 
had  to  undergo  a  remarkable  ordeal  for  a  woman.  In 
being  sworn  In.  Judge  Hawley  adjured  Miss  Kettrell 
to  support  the  Constitution  and  the  laws,  not  to  bear 
arms  against  her  country,  and  to  pay  no  attention  to 
the  laws  of  the  Legislatures  of  other  States  when  they 
happened  to  conflict  with  those  of  her  State.  He 
assured  her  that  she  was  not  eligible  as  a  servant  of  the 
State  if  she  had,  since  the  adoption  of  the  Constitu- 
tion of  Nevada,  fought  a  duel,  acted  as  second  at  a 
duel,  or  carried  a  challenge  to  fight  a  duel.  The  jonng 
woman  was  able  to  set  Judge  Hawley*s  mind  com- 
pletely at  rest. A  young  lawyer  wishing  to  cite  an 

authority,  and  not  being  able  to  rememoer  it,  his  op- 
ponent remarked,  "Though  lost  to  cite,  to  memoiy 
dear." 

From  a  charming  paper  in  the  February  Harper's,  on 
Literary  and  Social  Boston .  by  George  P.  Lathrop,  we 
learn  that  James  Russell  Lowell  was  a  lawyer  in  bis 
youth.  The  writer  speaks  of  bim  as  '*  a  youthful  law- 
yer without  a  practice,  somewhat  exquisite  In  matters 
of  dress,  and  given  to  penning  odes  Instead  of  briefs. 
ITe  also  published  a  novel  called  My  First  Client— a 
subject  that  probably  gave  free  play  for  the  imaglDa- 
tlon  ->  which  has  since  dlsaf^wared  from  mortal  ken." 
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CURRENT  TOPICS, 


MR.  FIELD  ba8  made  his  annual  visit  to  the  Leg- 
islature  in  the  Sisyphean  attempt  to  get  his 
Penal  and  Civil  Codes  made  law.  These  Codes, 
which  have  been  before  the  public  for  fifteen  years, 
have  been  adopted  in  sixteen  States.  It  is  unques- 
tionable that  the  main  opposition  in  this  State  osten- 
sibly springs  from  the  idea  among  lawyers  that  the 
adoption  of  them  will  diminish  legal  business. 
T^s  objection  certainly  cannot  apply  to  the  Penal 
Code,  and  we  do  not  believe  it  is  well  founded  even 
in  respect  to  the  Civil  Code.  When  the  sewing- 
machine  was  invented  some  people  predicted  that  it 
would  rain  all  the  poor  seamstresses,  but  it  has  had 
a  contrary  effect.  We  do  not  believe  that  the  put- 
ting the  substance  of  thousands  of  legal  adjudica- 
tions into  the  form  of  statutes  will  prevent  or  dimin- 
ish litigation.  The  adoption  of  the  Code  of  Civil 
Procedure,  although  it  simplified  practice,  did  not 
diminish  litigation,  nor  enable  men  to  act  as  their 
own  lawyers.  *  And  even  if  the  proposed  measure 
should  have  this  effect  some  people  will  think  it  not 
an  unmitigated  misfortune.  We  have  a  strong  sus- 
picion that  the  hostility  of  lawyers  to  the  Codes 
really  is  due  to  laziness,  or  to  use  a  more  tender 
periphrasis,  an  indisposition  in  old  age  to  learn  new 
lessons.  But  fortunately  for  the  prosperity  and 
happiness  of  mankind  such  selfish  motives  sooner  or 
later  are  made  to  yield  to  the  dictates  of  justice 
and  necessity.  These  Codes  will  some  time  be 
adopted.  We  hope  that  time  has  come.  They  un- 
doubtedly need  some  modifications.  But  let  us 
first  adopt  them,  and  then  amend  them.  If  we 
wait  to  amen4  them  according  to  the  caprices  of 
everybody,  they  will  nev^r  be  adopted. 


There  was  great  force  in  what  Mr.  Field  said,  be- 
fore the  Assembly  judiciary  committee,  on  the  sub- 
ject of  indictments.  Our  indictments  and  the  quib- 
bling pertaining  to  them  are  simply  ridiculous  and 
contemptible.  There  is  no  reason  why  an  indict- 
ment for  murder  should  exceed  a  dozen  lines  in 
length.  A  draftsman  who  cannot  be  precise  and 
certain  in  that  space,  cannot  be  in  a  greater  space. 
The  quibbling  over  indictments  is  like  that  of  de- 
morrers  in  civil  actions,  simply  tending  to  delay, 
expense,  and  defeat  of  justice.  A  striking  illustra- 
tion of  this  is  found  in  a  recent  decision  of  the 
Coart  of  Appeals,  that  a  '*  woman  with  child '^  is  a 
'  ^  pregnant  woman.^'  In  the  indictment  in  this  case, 
for  procuring  a  miscarriage,  there  were  three  counts, 
ooe  charging  the  assault  with  an  instrument,  an- 
other with  an  instrument  of  wood,  and  the  third 
trifth  aa  Snstmment  of  metaL  The  cumbrous  ma- 
ehinery  of  the  administration  of  criminal  justice 
dioold  be  ainiplifled  and  made  more  effective,  by  a 
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resort  to  the  principles  of  common  sense  wliich  ii 
spired  the  adoption  of  our  Code  of  Civil  Procedur 


Of  course  the  newspapers  arc  opposed  to  ^I 
Cleary's  bill,  in  the  Assembly,  to  abandon  tlie  pu' 
lication  of  the  session  laws  in  the  county  ncwsp 
pers.  The  measure  would  cut  off  a  source  of  lar* 
profit  to  them.  The  true  way  to  inform  the  con 
munity  of  new  laws  is  to  furnish  every  family  in  tl 
State  with  a  free  copy.  This  should  be  done  1 
the  lowest  bidder,  and  would  be  cheaper  and  mo 
effective  than  the  present  method,  we  have  no  doub 

Mr.  Strait  proposes   to  permit   the  vcrificatic 

of  pleadings  in  justices*  courts.  Why  not?  — 
Assemblyman  Ilowland  proposes  a  bill  requirir 
county  clerks  to  give  bonds  for  faithful  perfomiani 
of  their  duty  and  to  account  for  and  pay  over  a 
moneys  deposited  with  them.     This   is  a  wise  pr 

vision. Mr.  Congdon  introduces  the  usual  bi 

in  favor  of  the  law-school  students,  postponing  tl 
repeal  of  their  privilege  of  admission.  It  would  1 
better  to  make  a  permanent  provision,  allowir 
some  grace  to  the  law-school  graduates  in  the  ter 
of  study,  as  an  inducement  for  students  to  ac<|ui 
a  law-school  education  rather  than  to  serve  a  me 
clerkship — say  a  deduction  of  six  mouths  from  tl 

term  of  study. Mr.  Williams  proi)oses   to  cor 

pel  courts  to  appoint  referees  agreed  u])on  the  pa 
tics,  to  sell  real  estate  under  judgment.  We  ( 
not  believe  in  an}'  such  hampering  of  the  courts,  i 

we  have  frequently  said. Mr.  Congdon  j)ropos 

to  make  husband  and  wife  competent  and  compell 
ble  witnesses  for  or  against  one  another,  '*excej 
no  husband  or  wife  shall  be  allowed,  but  not  cor 
pelled  to  disclose"  confidential  commimicatioi 
made  during  marriage.  It  is  hard  to  tell  what  tl 
last  clause  means.  The  whole  scheme  is  bad.  T 
compel  or  suffer  a  husband  or  wife  to  testify  the  oi 
against  the  other  would  be  more  inhuman  than  wif 

beating. Mr.  Potter  introduces    an   importai 

insurance  bill,  providing  that  no  policy  shall  be  d 
feated,  by  the  existence  of  liens  or  incumbrance 
except  in  case  of  willful  false  statements ;  secon< 
that  proofs  of  loss  may  be  furnished  within  60  da; 
after  loss;  third,  that  no  change  of  title  within  s 
months  of  the  loss  shall  avoid  the  policy ;  that  i 
change  of  title  by  act  of  the  assured  shall  prejudi« 
the  right  of  any  mortgagee,  assignee,  or  other 
whom  the  insurance  is  payable;  that  in  the  last  ca 
the  l^eneficiary  may  furnish  proofs  of  loss,  after  I 
and  within  60  days,  when  the  insurt»d  refuses 
neglects;  that  the  option  to  rebuild  or  repair  mu 
be  notified  within  30  days  in  writing  to  the  pers( 
furnishing  proofs. 

Senator  Sessions  proposes  to  prohibit  foreign  i 
surance  companies  doing  business  in  this  State  fro 
removing  causes  against  them  to  the  Federal  cour 
on  pain  of  forfeiting  their  rights  in  this  State. 


A  correspondent,  in  commenting  on  our  recor 
mendation  to  utilize  the  county  courts,  by  cuttir 
off  costs  in  actions  brought  in  the  Supreme  Cour 
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of  which  the  county  courts  have  jurisdiction,  sug- 
gests that  to  carry  this  scheme  into  effect  it  would 
be  necessary  to  have  the  county  judge  distinct  from 
the  surrogate  in  counties  where  those  offices  are  now 
united.  It  is  quite  possible  that  this  would  be 
necessary,  but  the  necessity  should  not  defeat  the 
proposition.  The  Supremo  Court  is  now  overworked. 
The  county  courts  generally  are  not  worked  nearly 
up  to  their  capacity.  We  believe  in  **  equalizing 
the  circulation,"  and  also  in  strengthening  the  Su- 
preme Court. 

Judge  Barrett  and  the  attorney-general  have  de- 
cided that  the  law  is  powerless  to  prevent  the  con- 
solidation of  two  great  corporations,  like  the  two 
great  telegraph  companies.  We  assume  that  these 
eminent  authorities  are  right  in  their  view  of  the 
law,  but  this  state  of  the  law  is  to  be  regretted. 
These  corporations  singly  are  powerful  enough  to 
make  their  own  terms,  to  a  great  extent,  with  the 
public,  but  when  they  consolidate,  the  public  is 
completely  at  their  mercy.  This  is  more  peculiarly 
the  case  with  telegraph  companies  than  with  any 
other,  even  railroad  corporations,  for  under  any  cir- 
cumstances there  will  be  fewer  telegraph  lines  than 
lines  of  travel.  The  Legislature  ought  hereafter,  in 
the  charters,  to  prohibit  such  consolidations,  or  if 
not,  they  ought  at  least  to  fix  rates  of  tariff,  or  for- 
bid the  raising  of  such  rates  by  consolidation.  This 
country  is  being  ground  to  pieces  by  railroad  mo- 
nopolies, and  it  is  high  time  that  it  were  stopped, 
and  not  extended  to  other  corporations  for  public 
accommodation. 

At  last  we  have  found  what  the  **  naming"  of  a 
member  of  the  House  of  Commons  by  the  speaker 
means.  It  was  said  by  Mr.  Speaker  Onslow,  long 
ago,  that  he  could  not  imagine  what  would  hap- 
pen to  a  member  if  the  speaker  should  *'name" 
him.  There  has  been  a  sort  of  vague  dread  that 
the  unfortunate  man  would  shrivel  up  and  blow  away. 
Now  it  seems  that  to  **  name  "  a  man  means  to  stop 
his  talking.  It  means  the  enjoining  of  vexatious 
and  obstructive  debate.  After  debate  has  gone  a 
reasonable  length  of  time,  and  when  it  is  apparent 
that  the  sole  object  is  to  prevent  action  and  deter- 
mination, the  speaker  may  **name"  the  obstructors, 
and  they  nmst  cease  obstructing  and  let  the  weary 
be  at  rest.  If  they  continue  moving  their  arms  or 
lips,  they  may  be  removed  from  the  presence  of  the 
house  and  consigned  to  outer  darkness,  where  there 
is  doubtless  wailing  and  gnashing  of  teeth.  All 
this  sounds  very  reasonable.  The  process  of  ob- 
struction is  very  annoying  to  the  majority.  But 
the  exercise  of  the  right  of  stopping  debate  is  a 
despotic  and  dangerous  one.  If  it  had  been  com- 
monly exercised  in  the  past,  it  would  have  been  a 
hard  blow  at  reform  and  the  advance  of  liberty  in 
England.  The  privilege  of  '  *  obstruction  "  has  been 
frequently  used  by  many  of  the  wisest  and  best 
statesmen  of  England,  and  if  we  are  not  mistaken, 
in  favor  of  measures  that  have  finally  become  tri- 
umphant. Where  the  majority  is  so  overwhelming, 
and  the  minority  so  petty,  as  in  the  recent  case,  it 


seems  that  the  community  could  not  suffer;  but 
after  all,  principle  is  more  precious  than  the  mere 
temporary  issue,  and  a  bad  precedent  even  in  a 
great  crisis  may  sow  the  seed  of  mischief.  The 
majority  of  the  House  of  Commons  thought  they 
had  good  reason  to  be  wroth  with  the  few  agitators 
and  obstructionists;  but  so  the  majority  of  our 
House  of  Representatives  thought  of  John  Quincy 
Adams  and  the  right  of  petition,  and  some  of  them 
lived  to  see  the  triumph  of  the  petitioners.  On  the 
whole,  England  seems  to  have  a  world  of  trouble. 
The  speaker  can  **name"  the  Irish;  but  can  he 
**  name  "  the  Afghans  and  the  Boers  ? 


NOTES  OF  CASES. 


IN  Commonwealth  v.  Ford,  Massachusetts  Supreme 
Court,  January,  1881,  to  contradict  a  witness  for 
the  prosecution,  in  regard  to  his  former  testimony, 
the  defendant  called  a  newspaper  reporter,  who  had 
reported  the  proceedings  in  which  the  former  testi- 
mony was  given,  and  from  whose  report  an  account 
of  those  proceedings  had  been  printed  in  his  news- 
paper, and  asked  that  the  reporter  be  allowed  to 
refresh  his  recollection  from  the  printed  account, 
no  search  having  been  made  for  the  written  report, 
but  the  reporter  supposing  it  had  been  destroyed, 
and  knowing  that  the  ])rintcd  account  was  in  ac- 
cordance with  his  written  report.  The  request  was 
declined.  The  prisoner's  exception  to  this  ruling 
was  sustained.  The  court  observed;  ** The  witness 
should  have  been  allowed,  for  the  purpose  of  re- 
freshing his  memory,  to  look  at  the  printed  report, 
which  he  stated,  as  of  his  own  knowledge,  was 
printed  substantially  as  made  by  him.  It  was  not 
contended  that  the  written  or  printed  report  or  any 
portion  of  their  contents  could  be  put  in  evidence. 
They  were  clearly  incompetent  in  any  aspect  of  the 
case  as  presented.  The  rule,  therefore,  that  to 
prove  by  oral  testimony  the  contents  of  a  paper  re- 
lied on  as  evidence,  it  is  necessary  first  to  show  that 
it  has  been  lost  or  destroyed,  or  that  upon  diligent 
search  it  cannot  be  found,  has  no  application  to  this 
case.  In  order  to  refresh  the  recollection  of  a  wit- 
ness, it  is  not  important  that  the  paper,  book  or 
memorandum  should  have  been  written  or  printed 
by  the  witness  himself,  or  that  it  should  be  an  orig- 
inal writing.  It  is  sufidcieut  if  he  saw  it  while  the 
facts  stated  therein  were  fresh  in  his  memory^  and 
he  knows  that  they  are  correctly  transcribed  or 
printed.  Upon  inspecting  it,  he  can  state  the  facts, 
if  tliereby  called  to  his  recollection.  1  Greenl.  Ev., 
§§  436-439;  Chaphi  v.  Lapham,  20  Pick.  467.  See 
Coffin  V.  Vincent,  12  Cush.  98 ;  Kensington  v.  Inglis, 
8  East.  273.  The  case  most  resembling  the  case  at 
bar  is  Horne  v.  McKenzie,  6  CI.  &  Pin.  628.  See, 
also,  Rex  v.  Ihichess  of  Kingston,  20  How.  St.  Tr. 
619;  Burton  v.  Plummer,  2  A.  &  E.  341;  Huffy. 
Bennett,  6  N.  Y.  337."  In  Homey.  MeKenzie,  supra, 
a  surveyor  was  allowed  to  refresh  his  memory  by  an 
extract  from  his  field-notes,  embodied  in  a  printed 
report  made  by  him,  and  yeriUied  by  him  as  cor- 
rect 
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In  Latter  v,  Bradddl,  C.  P.  Div.,  January  15,  1881, 
43  L.  T.  (N.  S.)  605,  a  singular  case  came  before 
Lindley  and  Lopes,  JJ.,  who  differed  in  opinion. 
The  plaintiff  was  a  domestic  servant  in  the  service 
of  Captain  and  Mrs.  Braddeli.  In  consequence  of 
a  suspicion  entertained  by  Mrs.  Braddeli,  she  sent 
for  the  doctor  and  requested  him  to  examine  the 
plaintiff  to  see  if  she  was  in  the  family  way.  The 
doctor  did  so  without  using  any  force  or  doing  any 
thing  more  than  was  necessary  for  the  purpose  of 
the  examination.  The  plaintiff  strongly  expressed 
her  dislike  to  be  examined,  but  offered  no  further 
resistance,  and  did  what  the  doctor  told  her.  She 
afterward  brought  an  action  for  assault  against  the 
master  and  mistress  and  the  doctor.  The  judge  at 
the  trial  withdrew  the  case  from  the  jury  as  against 
the  master  and  mistress,  and  the  jury  found  a  ver- 
dict for  the  defendant.  Held^  by  Lopes,  J.  (1),  that 
it  was  not  correct  to  tell  the  jury,  that  to  maintain 
the  action,  the  plaintiff's  will  must  have  been  over- 
powered by  force  or  the  fear  of  violence.  A  sub- 
mission to  what  is  done,  obtained  through  a  belief 
that  the  plaintiff  was  bound  to  obey  her  master  and 
mistress,  is  a  consent  obtained  through  fear  of  evil 
consequences  to  herself,  induced  by  her  master  and 
mistress'  conduct,  and  is  not  sufficient.  (2)  That 
the  action  is  maintainable  unless  what  was  done  was 
so  unmistakably  with  the  plaintiff's  consent,  that 
there  was  no  evidence  of  non-consent  upon  which  a 
jury  could  reasonably  act.  Held,  by  Lindley,  J.  (1), 
that  a  verdict  in  the  plaintiff's  favor  could  not  be 
supported  in  point  of  law  against  her  master  and 
mistress.  (2)  That  the  plaintiff  had  it  entirely  in 
her  own  power  physically  to  comply  or  not  with  her 
mistress'  orders.  (3)  That  there  was  no  evidence  of 
want  of  consent  as  distinguished  from  reluctant 
obedience  or  submission  to  her  mistress'  orders,  and 
that  in  the  absence  of  all  evidence  of  coercion  as 
disgnished  from  an  order  which  the  plaintiff  could 
comply  with  or  not  as  she  chose,  the  action  could 
not  be  maintained.  Lopes,  J.,  said:  ^'  I  know  not 
what  more  a  person  in  the  plaintiff's  position  could 
do,  unless  she  used  physical  force.  She  is  dis- 
charged without  a  hearing;  forbidden  to  speak; 
sent  to  her  room ;  examined  by  her  mistress'  doctor, 
alone,  no  other  female  being  in  the  room ;  made  to 
take  off  all  her  clothes  and  lie  naked  on  the  bed ; 
she  complains  of  the  treatment;  cries  continually; 
objects  to  the  removal  of  each  garment ;  and  swears 
the  examination  was  without  her  consent.  Could  it 
be  said  in  these  circumstances  her  consent  was  so 
unmistakably  given  that  her  state  of  mind  was  not 
a  question  for  a  jury  to  consider  ?  I  cannot  adopt 
the  view  that  the  plaintiff  consented  because  she 
yielded  without  the  will  having  been  overpowered 
by  force  or  fear  of  violence.  That,  as  I  have  said, 
is  not,  in  my  opinion,  an  accurate  definition  of  con- 
sent in  a  case  like  this.  I  do  not  understand  why, 
if  there  was  a  ease  against  the  doctor,  there  was 
none  against  Captain  and  Mrs.  Braddeli.  The 
doctor  was  employed  to  see  if  the  plaintiff  was  in 
the  funilj  wmy.  The  plaintiff  does  not  suggest  in 
ber  eridsnoe  thai  lie  did  more  than  was  necessary 
for  aseertandng  ttuit  fadi..   If  this  is  so,  the  Brad- 


dells  arc  responsible  for  what  was  done  by  the  doctor. 
It  is  said  there  ought  to  be  no  new  trial  as  against  the 
doctor.  I  cannot  agree  with  the  definition  of  con- 
sent given  by  the  learned  judge,  and  I  think  the 
withdrawing  the  case  against  the  Braddells  infiu- 
enced  the  jury  in  finding  for  the  doctor.  They 
would  naturally  think  the  doctor  only  did  what 
he  was  told ;  the  Braddells  put  him  in  motion,  and 
it  would  be  hard  when  the  principals  are  acquitted 
to  find  the  agent  guilty.  There  should  be  a  rule 
absolute  for  a  ncwtnal."  Lindley,  J.,  said:  **The 
plaintiff  had  it  entirely  in  her  own  power  physically 
to  comply  or  not  to  comply  with  her  mistress'  orders, 
and  there  was  no  evidence  whatever  to  show  that 
any  thing  improper  or  illegal  was  threatened  to  be 
done  if  she  had  not  complied."  **The  plaintiff  was 
not  a  child ;  she  knew  perfectly  well  what  she  did, 
and  what  was  being  done  to  her  by  the  doctor ;  she 
knew  the  object  with  which  he  examined  her,  and 
upon  the  evidence  there  is  no  reason  whatever  for 
supposing  that  any  examination  would  have  been 
made  or  attempted  if  she  had  told  the  doctor  she 
would  not  allow  herself  to  be  examined."  "In  the 
present  case,  there  was  no  evidence  of  any  threat  at 
all  in  the  event  of  non-compliance  with  the  orders 
of  the  mistress ;  and  it  appears  to  me  that  there  was 
no  evidence  to  show  that  Mrs.  Braddeli  did  any 
thing  illegal,  or  in  other  words,  to  show  that  what 
she  ordered  to  be  done  was  done  against  the  plaint- 
iff's will  in  any  accurate  sense  of  that  expression." 


In  Bamett  v.  Ward,  Supreme  Court  of  Ohio,  Jan- 
uary, 1880,  it  was  held  that  words  charging  a  woman 
with  sleeping  with  a  man  not  her  husband  impute 
to  her  a  want  of  chastity,  and  therefore  are  action- 
able j)er  %e  ;  that  the  fact  that  a  woman  bears  a  dif- 
ferent name  from  a  person  with  whom  she  is  charged 
to  have  had  intercourse   tends  to  prove  that  she  is 
not  the  latter's  wife.     The  court  said:    **The  plain 
and   obvious   import  of  the  language  charging  the 
defendant  in  error  with   sleeping  with  John  Fox, 
when,  or  the   night,  her  watch  was  stolen,  was  to 
impute  to  her  illicit  intercourse  with  Fox.     No  one 
could  hear  the  language  uttered  without  understand- 
ing from  it  that  the  person  uttering  it  intended  to 
charge  that  such  intercourse  had  in  fact  taken  place. 
As  was  said  in  Shields  v.  Cunningham,  1  Blackf.  86, 
a  phraseology  more  indecent  might  have  been  used, 
but  no  set  of  words,  however  plain  and   explicit, 
would  have  conveyed  the  idea  with  more  certainty. 
See  Townshend  on  Slander  and  Libel,  §  172;  Guard 
V.  Risk,  11  Ind.  156.     The  objection  that  no  testi- 
mony was  offered  showing,  or  tending  to  show,  that 
the  plaintiff  was  an  unmarried  woman  is  equally 
untenable.     It  is  quite  immaterial  whether  she  was 
married  or  single.     It  is  only  important  to  know 
that  she  was  not  the  wife  of  Fox.     And  this  pre- 
sumptively appeared  from   the   circumstance  that 
she  did  not  bear  his  name.     If  in   the  face  of  this 
presumption,  and  notwithstanding  il,  it  was  claimed 
that  she  was  the  wife  of  Fox,  the  burden  was  on 
the  defendant  below  to  establish  the  fact  by  proof." 
The  charge  laid  was  that  the  defendant  said  the 
plaintiff  slept  with  a  mian  not  her  husband.    The 
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prcHif  VTHS  that  he  Kaid  Khe  was  in  bed  with  such 
man.  Of  thiH  the  court  fiaid:  **We  think  the  vari- 
ancti  lxftwe*fn  this  hin|;;^uage  and  the  words  alleged 
to  liave  l>een  Kf>oken  were  not  such  as  to  justify  the 
r;ourt  in  arresting  the  case  from  the  jury,  and  in 
directing  a  nonsuit."  **It  not  only  was  not  shown 
that  the  defendant  Ixrlow  was  misled  to  his  pre- 
JudicM;  by  the  suppr>sed  variance,  but  that  he  was  so 
minled  was  not  even  suggested.  Indeed  it  is  not 
r^Kilv  s<?en  how  he  could  liave  been  misled  by  a 
variance  so  flight.  Tlie  words  proved,  as  well  as 
ih(tH<'.  in  whirh  the  charge  was  laid,  imputed  to  the 
plaintiff  lx;low  a  want  of  chastity.  The  words 
proved  were  slightly  variant  from  those  alleged, 
but  they  dearly  were  of  the  same  import  and  mean- 
ing. That  the  defendant  IkjIow  could  have  l>een 
mihled  by  a  rJifference  in  phraseology  apparently  so 
immaterial  is  hardly  to  l>e  Ixjlieved.  At  all  events 
the  court  was  not  authorized,  in  the  al>8ence  of  any 
claim  or  showing  that  the  defendant  t>elow  was  mis- 
led to  his  prejudice  by  the  variance,  to  dismiss  the 
ai:;tion." 


liOAHlJiya    AXIJ   LEAVING    RAILWAY 
CARS  LV  AfOTIOX. 


TWHVjVj  recent  cases  on  this  subject  deserve  no- 
tice. In  CoUer  v.  Frankford  &  Hoiithwarh  Ihj, 
6V).,  Pennsylvania  Conmion  Pleas,  January  22,  1S81, 
the  facts  were  as  follows:  The  plaintiff  resided  at 
Frankford,  %'M\  ward,  Philadelphia,  and  was  in  the 
habit  of  ri<ling  on  the  defendants^  road  each  morn- 
ing by  a  six  o'clock  train  to  Bromley's  mills,  at  Ger- 
mantown  avenue  and  York  street,  at  which  place 
he  was  em[)loyed.  The  defendants  use  in  that  sec- 
tion of  the  city  a  dummy  engine  and  two  of  the 
ordinary  paMs<;nger  street  cars  as  a  train.  The  de- 
fendants' train  had  stopped  at  Unity  street,  Frank- 
ford,  to  take  on  ]>assengers,  and  had  started  again, 
when  the  ])Iaintiff  signalled  the  engineer  to  stop, 
and  as  he  did  not  stop,  he  ran  toward  the  train,  and 
in  attempting  to  get  on  the  platform  of  the  middle 
car  his  foot  slipped  and  ho  fell  under  the  wheel, 
and  his  leg  was  so  crushed  and  injured  that  it  had 
to  b<j  amputated.  As  an  excuse  for  attempting  to 
get  (m  the  car  the  plaintift  testified  that  on  a  former 
occasion  one  of  his  fellow-workmen  at  Bromley's 
mills,  who  was  allowed  by  the  company  defendant 
to  act  as  brakesman  on  the  six  o'clock  train  in  the 
morning,  in  consideration  of  a  free  ride,  said  to  him 
as  ho  got  on  the  car  that  ho  was  young,  and  should 
nin  and  jump  on  the  car.  This  was  denied  by  the 
witness  on  tho  other  side,  and  witnesses  were  also 
produced  who  testified  that  they  had  warned  the 
boy  against  jumping  on  tho  car  while  in  motion. 
Tho  jury  found  in  favor  of  the  plaintiff.  The  court 
said:  **Tho  degree  of  caro  required  of  a  child  of 
tender  years  is  always  a  question  of  fact  for  the 
jury,  and  what  is  negligence  per  ne  in  an  adult, 
might  not  bo  80*in  one  of  tender  years.  But  an  im- 
portant question  in  this  case  is,  what  duty  was 
owing  by  tho  defendant  to  the  plaintiff  ?  Tho  train 
was  bound  to  stop  on  his  signal,  and  on  failure  to 
do  80,  tho  defendant  would  bo  liable  in  damages  re- 
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suiting  therefrom,  if  loss  of  employment  or  other- 
wise ;  but  it  would  be  irrational  to  say  that  a  failure 
on  the  part  of  those  in  charge  of  the  train  to  stop 
would  justify  any  one  old  enoagh  to  travel  alone  in 
attempting  to  get  on  a  moving  train  as  a  passenger. 
The  duty  to  the  plaintiff  did  not,  therefore,  extend 
to  his  personal  safety  when  not  on  the  train  as  a 
passenger,  nor  to  his  safety  getting  on,  unless  tlie 
train  had  stopped.-'  The  court  also  held  that  the 
invitation  on  the  former  occasion  did  not  bind  the 
company,  because  outside  the  scope  of  the  servant's 
authority,  and  not  contemporaneous.  To  same 
effect,  PAi7//;w  v.  .Bctwi.,  etc.,  R.  Co,,  49  N.  Y.  177; 
Huehner  v.  .V.  0.  &  C.  R.  Co.,  23  La.  Ann.  492. 

The  next  case,  Kdly  v.  Hannibal  db  St.  Joseph  Rail- 
roiul  Co.,  70  Mo.  604,  was  the  converse  of  the  above 
in  its  circumstances.  The  plaintiff  in  the  latter 
case  was  a  passenger  who  was  injured  in  trying  to 
leave  a  train  under  slow  motion,  having  been  negli- 
gently carried  past  his  destination.  The  court  be- 
low nonsuited  the  plaintiff,  and  this  was  reversed, 
the  court  holding  that  the  question  of  negligence 
was  one  for  the  jury.  The  court  said:  **In  the 
case  of  Doss  v.  M.,  K.  d;  T,  R.  R.  Co.,  59  Mo.  27; 
S.  C,  21  Am.  Rep.  371,  it  was  held  that  whether 
the  attempt  of  plaintiff  to  step  from  the  cars  while 
the  train  was  in  motion  was,  under  all  the  circum- 
stances of  the  case,  such  negligence  as  would  re- 
lieve defendant  of  all  liability  for  accident,  was  a 
question  of  fact  for  the  jury.  For  a  person  to  jump 
from  a  car  propelled  by  steam  while  in  rapid  mo- 
tion, is  mere  recklessness,  and  the  leap  must  be 
made  at  his  peril;  but  to  step  from  a  car  not  beyond 
the  platform  when  its  motion  is  slight  or  almost  im- 
perceptible may  or  may  not  be  negligence,  and  of 
this  the  jury  are  to  decide  from  all  the  attending 
circumstances.  The  following  cases  are  to  the  same 
effect:  Wyatt  v.  Citizens'  R.  R,  Co,,  55  Mo.  485; 
Karle  v.  K,  C,  St.  J.  db  C  B.  R.  R.  Co.,  55  id.  476; 
Lloyd  V.  n.  &  St.  J.  R.  R.  Co.,  53  id.  509;  56  id. 
338.  *  These  are  risks  which  the  most  prudent  men 
take,  and  plaintiff  will  not  bo  barred  of  a  recovery 
if  he  adopted  that  course  which  the  most  prudent 
men  would  take  under  the  circumstances.'  Smith 
V.  Union  R.  R.  Co.,Q\  Mo.  588;  Meyer  v.  Pac^  R. 
R.  Co.,  40  id.  151."  **If  a  passenger  be  negli- 
gently carried  beyond  his  stopping  place,  and  where 
he  had  a  right  to  be  let  off,  he  can  recover  for  the 
inconvenience,  loss  of  time,  and  expense  of  travel- 
ling back.  But  when  he  jumps,  or  leaves  the  train, 
under  circumstances  which  prudence  would  forbid, 
he  does  it  at  his  own  risk  and  assumes  the  conse- 
quences of  his  own  act."  To  the  same  effect,  Da- 
mont  V.  New  Orleans  d;  Carrollton  Ry.  Co.,  9  La. 
Ann.  441.  In  the  Doss  case  the  plaintiff  was  not  a 
passenger,  but  had  gone  into  the  car  to  attend  some 
friends,  and  the  train  was  started  without  reasona- 
ble notice.  Tho  leading  case,  to  tho  same  effect,  is 
Railroad  Co.  v.  AspeU,  23  Penn.  St.  147;  Thomp. 
on  Carr.  Pass.  252.  To  same  effect,  JeffenonviUe, 
etc.,  R.  Co.  y.  Jefferson's  AdmW,  26  Ind.  228;  Morri- 
son V.  Erie  Ry.  Co.,  56  N.  Y.  802;  Burrows  v.  Same^ 
63  id.  556;  Dougherty  v.  Chicago,  etc.,  H  Co.^  86  111. 
467;  Lucas  v.  New  Bedford,  etc.^  R,  Co.,  6  Gny,  64. 
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In  Commonteealih  v.  Boston  cfe  Maim  R.  Co.^  Mass- 
achusetts Supreme  Court,  October,  1880,  the  cir- 
cumstances were  similar  to  those  in  the  MissouK 
case.  The  action  was  for  a  statute  penalty  for  kill- 
ing one  H.,  who  claimed  to  be  a  passenger  upon  de- 
fendant's railroad.  It  appeared  that  the  deceased, 
who  was  travelling  on  defendant's  train,  left  it 
while  it  was  in  motion,  slowly  p^issing  a  station 
where  he  intended  to  alight,  and  was  struck  by  a 
tnun  passing  on  another  track  and  killed.  Held, 
that  deceased  was  not  a  passenger  after  he  had  left 
the  moving  train,  and  was  not  entitled  to  protec- 
tion by  defendant  as  such.  The  court  said :  **  It  is 
true  that  one  who  has  bought  a  ticket  of  a  railroad 
corporation  is  ordinarily  a  passenger  of  the  corpora- 
tion from  the  time  when  he  reasonably  and  properly 
starts  from  the  ticket  office  or  waiting-room  in  the 
station  to  take  his  seat  in  a  car  of  the  train,  until  he 
has  reached  the  station  to  which  he  is  entitled  to  be 
carried,  and  has  had  an  opportunity  by  safe  and 
convenient  means  to  leave  the  train  and  roadway  of 
the  corporation  at  that  station.  Warren  v.  Fitch- 
burg  Railroatl  Co.,  8  Allen,  227.  The  duty  of  the 
corporation  toward  him  is  to  furnish  a  well-con- 
structed and  safe  road,  suitable  engine  and  cars, 
competent  and  careful  engine  men,  conductors,  and 
other  necessary  laborers,  in  order  that  all  injuries 
which  human  foresight  can  guard  against  may  be 
prevented.  But  this  duty  rests  on  the  corporation 
only  so  long  as  the  passenger  sees  fit  to  be  carried 
by  it ;  and  if  he  chooses  to  abandon  his  journey  at 
any  point  before  reaching  the  place  to  which  he  is 
entitled  to  be  carried,  the  corporation  ceases  to  be 
under  any  obligation  to  provide  him  with  the  means 
of  travelling  further.  And  while  it  is  true  that  if 
he  leaves  the  train  while  it  is  at  rest  at  a  station,  he 
is  entitled  to  an  opportunity  so  to  do  in  safety,  it  is 
equally  true  that  the  corporation  is  not  under  any 
obligation  to  make  it  safe  for  him  to  leave  the  train 
while  it  is  in  motion,  and  that  if  he  does  so  he  as- 
sumes all  risk  of  injury.  Oavett  v.  Manchester  <St- 
Lavorence  Mailroad  Co.,  16  Gray,  501.  In  the  case  at 
bar,  so  long  as  the  train  was  in  motion,  11.  could 
not  leave  it  and  still  retain  his  right  to  protection 
until  he  had  left  the  roadway  of  the  corporation. 
By  leaving  the  train  while  in  motion,  he  ceased  to 
be  a  passenger  and  to  have  the  rights  of  a  passen- 
ger as  completely,  though  the  train  was  moving 
slowly  and  was  near  by  the  station,  as  if  he  had  left 
it  while  moving  at  full  speed  between  stations. 
Hiekey  v.  Boston  Jb  Lowell  Bailroad  Co,,  14  Allen, 
429.  The  fact  that  the  car  in  which  H.  was  had 
passed  the  platform  of  the  station  to  which  he  was 
entitled  to  be  carried,  did  not  give  him  the  right  to 
leave  the  train  at  the  risk  of  the  company.^'  In 
Earrof  v.  tkutem  R.  Co.,  116  Mass.  269,  it  was  hold 
thai  the  attempt  to  get  on  a  moving  train  was  prima 
fadit  contributory  negligence.  In  Illinois  Gent.  R, 
Co.  ▼.  BtatUm,  54  III.  183;  S.  C,  id.  109,  the  train 
stopped  and  remained  a  reasonable  time,  but  the  de- 
cedent waited  until  it  b^^  to  move,  and  was  killed 
in  attempting  to  get  ofL  It  was  held  that  there 
no  gionnd  of  leoorery.   . 

Hie  case  is  diffwent  if  13ie  pasMnger  acta  under 


the  instructions  of  the  company's  employees.  Thus, 
in  Chicago  <!•  AUon  Railroad  Co.  v.  Rajidolph,  53  III. 
510;  S.  C,  5  Am.  Rep.  60,  the  plaintiff  purchased 
a  ticket  and  got  on  a  freight  train.  The  train  not 
stopping  at  his  station  (and  not  being  advertised  to 
stop  there),  he  jumped  on  while  it  was  moving 
slowly,  and  was  injured.  There  was  conflicting  evi- 
dence whether  the  conductor  suggested  to  him  to 
jump.  It  was  held  that  it  was  a  question  for  the 
jury  whether  the  plaintiff  acted  prudently. 

In  Lambeth  v.  North  Carolina  R.  Co.,  66  N.  C. 
794;  S.  C,  8  Am.  Rep.  508,  the  decedent  was  killed 
in  attempting  to  leave  a  train  moving  from  two  to 
four  miles  an  hour.  The  conductor  went  out  on  the 
platform  to  help  him  alight.  It  was  held  that  if 
without  direction  from  the  conductor  he  voluntarily 
incurred  danger  by  jumping  off,  there  could  be 
no  recovery;  but  otherwise  if  the  motion  was  so 
slow  that  the  danger  was  not  apparent  to  a  reasona- 
!>ly  prudent  person,  and  the  decedent  acted  under 
the  conductor's  instructions.  The  circumstances 
and  holding  were  substantially  like  this  case  in  Filer 
V.  K  T.  C.  R.  Co.,  49  N.  Y.  47;  S.  C,  10  Am. 
Rep.  327,  where  the  train  was  advertised  to  stop; 
and  Georgia  R.  Co.  v.  McCurdy,  45  Ga.  288;  S.  C, 
12  Am.  Rep.  577.  In  the  latter  case  the  conductor 
agreed  to  let  the  passenger  off  at  a  stopping  place 
for  wood  and  water  only.  The  court  indulged  in 
the  following  graphic  language:  **Who  that  has 
seen  much  railroad  travel  can  fail  to  see  in  his  mind 
the  picture  of  this  scene  ?  The  conductor  in  a  pet; 
liis  train  bound  to  slack  up  its  speed  at  an  imusual 
point;  the  passenger  conscious  that  he  was  giving 
unusual  trouble;  the  train  slacks  its  speed;  he 
stands  ready,  the  conductor  ready  also,  to  give  the 
word  —  now  jump  I  None  but  a  timid  and  yet  res- 
olute man  would  fail,  and  jump  he  did." 

In  Loyd  v.  Hannibal  db  St.  Joseph  R.  Co.,  53  Mo. 
509,  the  train  stopped  at  the  station  only  a  minute ; 
during  that  time  plaintiff's  little  child  alighted; 
plaintiff  followed  without  delay,  but  after  the  train 
was  in  motion,  and  received  her  injuries  in  conse- 
quence of  jumping  from  the  train.  Held,  that 
plaintiff  would  not  be  barred  of  recovery  l>y  the 
fact  that  she  jumped  from  the  train  while  in  mo- 
tion. See,  also,  Perm.  R.  Co.  v.  Kilgyre,  82  Penn. 
St.  292,  where  tlie  circumstances  were  precisely  sim- 
ilar. 

In  Texas  S:  Pacific  Ry.  Co.  v.  Murphy,  46  Tex. 
356 ;  S.  C,  26  Am.  Rep.  272,  the  court  charged  that 
starting  the  train  on  the  instant  of  the  signal  was 
negligent,  and  that  while  attempting  to  board  a 
train  moving  rapidly  would  be  negligent,  such  an 
attempt,  if  the  train  were  moving  slowly,  would 
not  be  negligent.  Held,  error,  and  that  tliis  was  a 
question  of  fact.  See,  also,  Johyison  v.  Wetftchester 
R.  Co.,  70  Penn.  St.  357. 

In  Eppendorf  v.  Brooklyn  City,  etc.,  R.  Co.,  69  N.  Y. 
195;  8.  C,  25  Am.  Rep.  171,  the  plaintiff  signalled 
a  street  car  to  stop ;  the  car  was  oj)en,  with  a  side 
step  or  rail ;  the  driver  applied  the  brake,  and  while 
the  car  was  moving  slowly,  the  plaintiff  undertook 
to  board  it,  when  the  driver  started  suddenly,  and 
he  was  injured.    Held,  a  proper  case  for  the  jury. 
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The  court  said:  '* Ordinarily  it  is  perfectly  safe  to 
get  upon  a  street  car  moving  slowly,  and  thousands 
of  people  do  it  every  day  with  perfect  safety."  And 
so  it  is  not  negligence  per  se  to  leap  from  a  street 
car  in  motion,  when  it  has  not  stopped  on  request. 
Wi/aft  V.  Citizerui'  li.  Co.,  55  Mo.  485;  Crmey  v , 
Ilcstonvilk,  etc.j  li,  Co.,  75  Penn.  8t  867.  But  con- 
tra (obiter) J  Nichols  v.  Sixth  Ave.  R.  Co.,  38  N.  Y. 
131. 


THE  COURT  OF  APPEALS  ON  ''CONSTRUCT- 
IVE NOTICED 


WHENEVER  any  unusually  interesting  case  ap- 
pears, it  is  the  custom  of  the  Law  Journal  to 
make  mention  of  it.  It  has  therefore  surprised  me 
that  no  reference  has  been  made  to  the  case  of  Stearns 
V.  Oage,  reported  in  79  N.  Y.,  page  102.  In  that  case 
the  plaintiff  sought  to  vacate  two  conveyances  of  real 
estate,  on  the  ground  that  they  were  fraudulent  as 
against  creditors.  The  defendant,  Lorenzo  D.  Gage, 
who  purchased  the  real  estate,  paid  full  value  for  it. 
The  case  was  referred,  and  the  referee  found  that  the 
facts  *^  were  sufficient  to  put  the  said  Lorenzo  D.  Gage, 
at  the  time  ho  purchased  and  took  the  deed  from  said 
Franklin  B.  Gages  upon  inquiry  as  to  the  real  nature 
and  intent  of  the  transaction  by  which  the  said  Frank- 
lin acquired  the  title  from  his  fathor,  and  amouut,  in 
law,  to  a  constructive  notice  of  such  transaction  and 
the  intent  with  which  it  was  made  by  the  parties 
thereto."  Upon  the  report  of  the  referee  judgment 
was  entered  in  favor  of  the  plaintiff,  setting  aside  the 
conversances  of  real  estate.  From  that  judgment  an 
appeal  was  taken  to  the  Genenil  Term,  and  the  judg- 
ment was  afiirmed.  An  aftpeal  was  then  taken  to  the 
Court  of  Appeals  from  the  judgment  of  the  General 
Term,  and  it  is  the  decisiou  rendered  on  that  appeal 
to  which  I  wish  to  refer. 

There  was  nothing  new  or  peculiar  about  the  case 
Itself.  Cases  of  a  like  character  had  come  before  the 
courts  of  this  State  and  of  every  other  State  hun- 
dreds and  hundreds  of  times;  and  the  tribunals  of 
England  had  been  surfeited  with  them.  The  law  ap- 
plicable to  such  cases  had  been  settled  as  firmly  as  the 
everlasting  rooks.  There  was  nothing  new  or  peculiar 
about  the  report  of  the  referee.  There  was  nothing 
new  or  peculiar  about  the  decision  of  the  General 
Term.  But  there  appears  to  be  something  decidedly 
new  and  peculiar  about  the  decisiou  of  the  Court  of 
Appeals. 

What  is  this  well- settled  law  which  has  been  men- 
tioned? It  is  this:  Ist.  Constructive  notice  is  the 
samp,  in  effect,  as  actual  notice;  it  is,  as  Judge  Selden 
says.  In  WilliainHon  v.  Drown,  15  N.  Y.  854,  359,  **a 
legal  inference  from  established  facts ;  and  like  other 
legal  presumptions,  does  not  admit  of  dispiife."  The 
following  are  a  very  few  of  the  cases  in  this  State 
which  support  this  proposition:  Jackson  v»  Maiher^  7 
Cow.  301,304;  Cunningham  v.  JVccboni,  11  Wend.  240, 
263-4;  DirdsaU  v.  Russell,  20  Iff.  Y.  220,  249;  Baker  v. 
Bliss,  39  id.  70,  74;  Reed  v.  Gannon,  50  id.  345,351; 
BenneU  v.  Buchan,  7G  id.  386,  390-1. 

2d.  Where  the  established  facts  amount  to  construct- 
ive notice,  a  purchaser  is  not  protected,  whether  be 
has  paid  part  value  or  full  value,  or  ten  times  the 
actual  value. 

lu  the  case  of  Williamson  v.  Broum,  before  referred 
to,  Judge  Selden  says  (p.  358) :  **  I  can  see  no  founda- 
tion! in  reason  for  a  distinction  between  the  evidence 
requisite  to  establish  a  want  of  good  faith,  in  a  case 
arising  under  the  recording  act,  and  in  any  other  cfise ; 
and  the  authorities  here  referred  to  are  sufiBlcieut  to 
show  that  no  such  dlstluction  is  recognized,  at  the 
present  day,  by  the  oourts.**    The  pl7><''T  in  that 


case,  who  was  a  purchaser  of  real  estate  for  full  value, 
brought  an  action  to  restrain  the  foreclosure  of  a  mort- 
gage which  had  been  recorded  after  the  deed  under 
which  he  claimed  title.  The  cause  was  tried  before  a 
referee,  who  found  that  though  the  plaintiff  had  no 
actual  notice  and  had  used  due  diligence  in  making 
inquiries,  he  was  nevertheless  ohai^geable  with  con- 
structive notice  of  the  existence  of  the  mortgage  at 
the  time  he  purchased ;  and  a  judgment  was  thereupon 
entered  dismissing  plaintiff's  complaint.  On  appeal  to 
the  General  Term  the  judgment  was  affirmed.  But 
the  Court  of  Appeals  very  properly  reversed  these 
judgments,  on  the  ground  that  a  diligent  examination 
by  the  purchaser  had  not  led  him  to  a  discovery  of  the 
mortgage  at  the  time  of  the  purchase,  and  that  there- 
fore constructive  notice  was  not  established. 

Baker  v.  Bliss,  39  N.  Y.  70,  was  an  action  brought  to 
declare  and  enforce  a  resulting  trust  in  favor  of  the 
plaintiff  as  the  judgment  creditor  of  the  defendant, 
Joseph  A.  Bliss,  against  certain  real  estate  in  the  hands 
of  the  defendant.  Pinner.  Pinner  had  purchased  the 
real  estate,  paying  full  value.  The  referee,  to  whom 
the  action  was  referred,  found  that  Pinner  had  no 
actual  notice  of  tfte  fraud,  or  that  there  vhu  a  resuUing 
trusU  or  knowledge  or  notice  of  the  facts  which  rendered 
Uie  deed  fraudtilent  and  void  as  against  creditors;  and 
as  a  matter  of  law  that  the  facts  proved  were  sufficient 
to  put  Pinner  upon  inquiry,  and  amounted  in  law  to 
constructive  notice,  and  rendered  judgment  in  favor 
of  the  plaintiff.  This  judgment  was  affirmed  by  the 
General  Term,  and  on  appeal  to  the  Court  of  Appeals 
the  judgment  of  the  General  Term  was  also  affirmed. 
In  the  opinion  delivered  by  Judge  Miller,  in  the  Court 
of  Appeals,  he  says :  *'  Although  the  question  involved 
is  one  of  good  faith,  yet  in  judgment  of  law  a  want  of 
caution  and  diligence,  such  as  an  honest  man  would 
ordinarily  exercise,  is  a  want  of  good  faith  {Pringle  ▼. 
PhiUips,  6  Sandf.  S.  C.  157;  Dariforth  v.  Dart,  4  Duer, 
101) ;  and  Pinner  having  failed  to  exercise  that  caution 
and  diligence,  the  referee  was  entirely  justified  in  the 
conclusion  at  which  he  arrived  upon  the  question  pre- 
sented to  him." 

In  Reed  et  dl,  v.  Oannon,  50  N.  Y.  845,  an  ap- 
peal was  taken  to  the  Court  of  Appeals  from  a  judg- 
ment of  the  General  Term  of  the  Court  of  Com- 
mon Pleas  for  the  city  and  county  of  New  York, 
affirming  a  judgment  in  favor  of  plaintiff^  entered 
upon  the  decision  of  the  court  at  Special  Term. 
The  action  was  brought  to  r«>strain  the  defendant, 
Gannon,  from  foreclosing  a  mortgage  upon  certain 
chattels,  executed  to  him  by  the  other  defendant, 
Osman  Reed,  Jr.  The  plaintiflis  claimed  under  a  trust 
deed  from  the  defendant,  Osman  Reed,  Jr.,  to  the 
plaintiff,  Nunez,  as  trustee  for  Mary  C.  Reed,  the  other 
plaintiff.  The  consideration  was  valuable.  At  the 
time  of  the  execution  of  the  trust  deed  the  mortgage 
was  not  filed,  nor  had  either  of  the  plaintiflii  any 
knowledge  of  its  existence.  The  Court  of  Appeals  re- 
versed the  judgment  on  the  ground  that  the  plaintiff^ 
were  chargeable  with  constructive  notice  of  the  exist- 
ence of  the  mortgage.  Judge  Rapallo,  who  delivered 
the  opinion,  says:  *' Conceding  that  the  burden  of 
showing  notice  was,  in  the  first  instance,  upon  the  de- 
fendants, yet  enough  had  been  shown  to  establish  a 
prima  fade  case  of  notice,  sufficient  to  put  the  plaint- 
iffs on  inquiry,  to/iic^  teas  conclusive  unless  rehuUed; 
and  not  having  been  rebutted,  the  finding  that  the 
plaintiff^  were  purchasers  in  good  faith  was  erroneoas.** 

Bennett  v.  Buchan,  76  N.  Y.  388,  was  an  action 
brought  to  recover  damages  for  an  alleged  breach  of 
covenant  in  an  assignment  of  a  judgment.  The  plaint- 
iff, H.  Amelia  Bennett,  through  her  agent,  John  C. 
Bennett,  had  purchased  of  one  Rich  a  Judgment 
against  certain  partners.  Prior  to  said  assignment 
Rich  had  released  Allen  H.  Gillett,  oua  of  tha  Jadfp- 
ment  debtors,  from  all  UablUtj  on  the  Judgmaat.  The 
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ftotion  was  referred,  and  the  referee  found  that  the 
plaintiff,  at  the  time  of  purchasing  the  judgment  and 
receiving  the  assignment,  had  no  notice,  and  was  not 
chargeable  with  notice  or  knowledge  that  Gillctt  had 
been  released  or  discharged  therefrom,  and  rendered 
judgment  in  favor  of  plaintiff.  This  judgment  was 
affirmed  by  the  G^eneral  Term.  On  appeal  to  the  Court 
of  Appeals  the  judgment  was  reversed  and  a  new  trial 
granted,  the  court  holding  that  the  facts  established 
were  sufficient  to  charge  the  plaintiff's  agent,  John  C. 
Bennett,  with  constructive  notice,  and  that  notice  to 
the  agent  was  notice  to  the  principal.  Judge  Miller 
wrote  the  opinion. 

I  will  not  occupy  further  space  with  a  consideration 
of  authorities  in  support  of  the  proposition.  It  is  lilce 
arguing  that  two  and  two  make  four.  Those  who  re- 
quire further  support  will  find  it  in  tbe  following  cases, 
which  are  only  a  few  of  many :  Hcrlich  v.  Brenuan,  11 
Hun,  194;  Pringle  v.  PMllips,  5  Sandf.  157,  168-9; 
Danforth  v.  Dari^  4  Duer,  101;  Oreen  v.  Slayter,  4 
Johns.  Ch.  88,  4fl;  Holbrook  v.  Mix,  1  E.  D.  Smith,  154, 
161 ;  Pitney  v.  Leonard,  1  Paige,  461 ;  Peiullelon  v.  Fay, 
2  id.  202;  Troup  v.  Ilnrlburt,  10  Barb.  354,358;  Ken- 
ludy  V.  Green,  3  M.  &  K.  699,  719;  Whitbread  v.  i?oui- 
uoU,  1  Y.  &C.  303,  328;  Peeiern  v.  Qoodridi,  3  Conn. 
146;  Booth  V.  Banium,  9  id.  286;  Ilobart  v.  Hilliard, 
11  Pick.  144;  Stafford  v.  Ballow,  17  Vt.  329;  Heaton  v. 
PraUier,  84  111.  330 ;  Qarahy  v.  Bailey,  25  Tex.  Supp.  294 ; 
Shaw  V.  Spe^icer,  100  Mat»8.  382,  390-1 ;  Nndd  v.  Hamb- 
U'n,  8  Allen,  131-3 ;  Wood  v.  Carpenter ,  21  Alb.  L.  J. 
(No.  5)  93;  Jenkins  v.  Eldredge,  3  Story,  181,  297-8. 
Indeed  It  is  extremely  difficult,  if  not  Impossible,  to 
find  any  case,  except,  perhaps,  the  case  of  Steams  v. 
Qage,  which  does  not  support  the  proposition. 

We  come  then  to  tbe  case  of  Stearns  v.  Oage,  The 
opinion  was  written  by  Judge  Miller,  who,  it  will  be 
remembered,  delivered  the  opinions  in  the  cases  of 
Baker  V.  Bliss  and  Bennett  \.  Bnchan,  before  referred 
to.  After  reviewing  the  facts  in  the  case  and  holding 
that  they  were  not  such  as  to  raise  any  question  of 
OTHistructive  notice.  Judge  Miller  says :  **  Be  that  as  it 
may,  however,  we  think  that  this  \i  not  material,  as 
actual  notice  is  required  where  a  valuable  considera- 
tion has  been  paid .  The  statute  relating  to  fraudulent 
conveyances  (2  R.  S.  137,  §  5)  provides  that  its  provis- 
ions *  shall  not  be  construed  in  any  manner  to  affect 
or  Impair  the  title  of  a  purchaser  for  a  valuable  con- 
sideration, unless  it  shall  appear  that  such  purchaser 
had  previous  notice  of  tlio  fraudulent  Intent  of  his 
immediate  grantor,  or  of  fraud  rendering  void  the 
title  of  such  grantor.'  This  plainly  means  that  actual 
notice  shall  be  given  of  the  fraudulent  intent,  or 
knowledge  of  circumstances  which  are  equivalent  to 
rach  notice.  Circumstances  to  put  the  purchaser  on 
inquiry,  where  full  value  has  been  paid,  are  not  suffi- 
cient. If  he  knew  of  the  fraud,  that  would  be  enough. 
It  is  not  found  that  he  had  such  knowledge  in  the  case 
considered.  As  there  is  no  such  finding,  we  may  as- 
sume that  he  had  no  knowledge  of  the  fraud;  and 
without  this  no  case  is  established  which  would  invali- 
date the  conveyance  to  him  and  warrant  the  conclusion 
of  tbe  referee.  No  authority  has  been  cited  which 
sustains  the  principle  that  a  purchaser  for  a  valuable 
consideration,  without  previous  notice,  is  chai-geable 
with  constructive  notice  of  the  fraudulent  intent  of 
his  grantor;  and  such  a  rule  would  carry  the  doctrine 
of  constructive  notice  to  an  extent  beyond  any  princi- 
ple which  has  been  sanctioned  by  the  courts,  and  can- 
not be  apheld.** 

A  few  observations  on  this  opinion  are  now  in  order. 
Isi.  It  would  be  impossible  to  cite  any  authority  which 
did  fid  ■ostaln  **  the  principle  that  a  purchaser  for  a 
▼alnmble  cousidcrationy  without  previous  notice,  is 
chaivaabla  with  oonstmotiye  notice  of  the  fraudulent 
tntent  of  hifgnntor.'*  9d.  It  would  be  easy  to  cite  a 
of  antlioritlM  which  snstaln  the  principle.    Sd. 


**Such  a  rule  would  carry  the  doctrine  of  constructive 
notice'' no  further  than  it  has  been  carried  in  every 
case  whore  the  question  has  como  before  the  courts, 
and  among  others  the  case  of  Baker  v.  Bliss,  39  N.  Y. 
70,  in  which  Judge  Miller  wrote  the  opinion.  4th.  The 
application  of  the  doctrine  of  constructive  notice  is 
never  prevented  by  a  valuable  consideration.  The  fact 
that  a  valuable  consideration  has  been  paid  is  merely  a 
circumstance  tending  to  show  that  the  purchaser  had 
no  actual  notice  of  the  fraudulent  intent  of  his  grantor. 
Hut  whore  tho  eHtablished  facts  are  such  that  the  law 
infers  fraud  from  them  it  is  not  of  tho  slightest  conse- 
quence whether  no  value  or  double  value  has  been 
paid.  '* Legal  or  implied  notice,"  says  Judge  Selden, 
in  Williamson  v.  Brovm,  15  N.  Y.  359,  **is  the  same  as 
constructive  notice,  and  cannot  be  controverted  by 
proof."  How  then  can  proof  of  the  payment  of  full 
value  affect  constructive  notice,  which  *'  cannot  be  con- 
troverted by  proof?"  5th.  "But  it  will  be  found," 
says  Judge  Solden,  **  on  looking  into  the  cases,  that 
there  is  much  want  of  precision  in  the  use  of  these 
terms  "  (i.  e.,  legal  or  constructive  notice).  "They 
havo  been  not  unfrequeutly  applied  to  degrees  of  evi- 
dence barely  sufficient  to  warrant  a  jury  in  inferring 
actual  notice,  and  which  the  slightest  opposing  proof 
would  repel,  instead  of  being  confined  to  those  legal 
presumptions  of  notice  which  no  proof  can  over- 
throw." If  one  were  not  bound  to  assume  that  the 
Court  of  Appeals  "can  do  no  wrong,"  judicially,  it 
would  seem  as  if  the  opinion  in  Steams  v.  Qage  was 
open  to  this  charge  of  a  "want  of  precision."  Judge 
Miller  says  that  actual  notice  must  be  shown,  "or 
knowledge  of  circumstances  which  are  equivalent  to 
such  notice ; "  but  a  knowledge  of  circumstances  which 
are  equivalent  to  actual  notice  simply  constitutes  a 
definition  of  constructive  notice.  Unless  the  facts 
proved  are  such  that  from  them  the  law  infers  notice, 
no  question  of  constructive  notice  can  arise.  Gth.  It 
seems  that,  in  tho  opinion  of  Judge  Miller,  where  a 
purchaser  has  paid  full  value,  the  conveyance  may  be 
sot  aside  if  a  jury  finds,  on  evidence  however  contra- 
dictory and  unsatisfactory,  that  the  purchaser  had 
notice  of  the  fraud  of  his  grantor,  since  that  is  a  case 
of  actual  notice ;  but  that  the  conveyance  cannot  be 
set  aside,  where  the  facts  established  are  such  that  the 
jury  has  nothing  to  say  about  it  and  the  law  itself  in- 
fers notice  to  the  purchaser  of  the  fraud  of  his  grantor, 
since  that  is  a  case  of  constructive  notice. 

We  are  now  in  a  position  to  understand  the  opinion 
and  decision  in  the  case  of  Steams  v.  Qage,  if  such  a 
thing  be  possible;  and  it  is  proper  to  proceed  earnestly 
and  patiently,  acting  always  on  the  presumption  that 
tho  Court  of  Appeals  "knows  what  it  is  talking  about." 
It  appears,  then,  that  where  a  valuable  consideration 
has  been  paid  constructive  notice  is  not  sufficient,  but 
that  proof  of  a  knowledge  of  circumstances  which  are 
equivalent  to  actual  notice,  or  in  other  words,  proof 
of  constructive  notice,  is  sufficient.  There  seems  to 
be  something  wrong  here.  We  shall  have  to  try  again. 
Suppose  we  start,  as  before,  by  saying  that  it  appears 
that  where  a  valuable  consideration  has  been  paid  con- 
structive notice  is  not  sufficient.  But  since,  in  every 
case  whore  the  question  has  arisen,  such  notice  has 
been  held  sufficient,  it  would  have  been  proper  for  tbe 
court  to  have  cited  these  cases  and  disapproved  or 
overruled  them.  This  has  not  been  done  and  so  we 
are  still  in  perplexity.  Possibly,  however.  Judge  Mil- 
ler is  merely  chargeable  with  a  "  want  of  precision  "  in 
tbe  use  of  the  term  "  constructive  notice."  A  refer- 
ence to  the  opinion  shows  that  this  explanation  will 
not  hold ;  for  Judge  Miller  quotes,  approvingly,  Judge 
Selden 's  definition  of  constructive  notice,  "that  when 
a  purchaser  has  knowledge  of  any  fact  sufficient  to  put 
him  on  inquiry  as  to  the  existence  of  some  right  or 
title  in  conflict  with  that  he  is  about  to  porohasc  he  la 
presumed  either  to  have  made  iuquiiy  and  ascertained 
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the  extent  of  such  prior  right,  or  to  have  been  guilty 
of  a  degree  of  ni'gligonee  fatal  to  the  claim  to  be  con- 
sidered a  bttua  fide  purchaser.'' 

I  am  afraid  it  will  be  necessary  to  give  it  up.  It  is 
fair  to  assume  that  the  Court  of  Appeals,  in  Ihecase  of 
Stearns  v.  Gafje^  meant  what  it  said ;  and  yet,  on  the 
other  hand,  it  is  evident  that  it  did  not  mean  what  it 
said.    Will  some  one  have  the  kindness  to  explain  what 

it  did  mean?  J.  H.  Hopkins. 

» 

INNKEEPER  AND  OUEST. 

NEW  YORK  COTTRT  OF   COMMON  PLEAS,  GENERAL 
TERM,  JANUARY  8,  1881. 


KoppKR  V.  Willis. 

Defendant  kept  a  restaurant  at  which  he  furnished  meals. 
On  the  third  floor  of  the  premises  were  rooms  ho  hud 
tilted  up  for  lodgers.  In  an  ap[>llcatlon  for  license 
to  sell  liciuors,  defendant  hnd  set  forth  that  he  kept  an 
inn  Ht  the  place  occupied  by  him,  and  he  had  received 
a  license  as  an  innkeeper  to  sell  liquors  there.  Plaint- 
tid,  at  the  invitation  of  a  friend,  took  a  meal  in  the 
restaurant,  which  meal  the  friend  paid  for.  As  be  sat 
down  to  eut,  plaintiff  hung  his  coat  on  a  hook  provided 
for  the  purpose  in  the  restaurant.  During  the  meal  the 
coat  was  stolon.  Ihld,  (1)  that  the  defendant,  by  his 
own  act  and  declaration  In  obtaining  tlie  license,  ren- 
dered himself  an  innkeeper;  (2)  and  that  plaintiff  was 
a  guest  so  as  to  make  defendant  liable  as  innkeeper  for 
the  loss  of  the  coat. 

APPEAL  from  a  judgment  rendered  by  the  justice  of 
the  Ninth  District  Court,  in  favor  of  the  plaintifif 
for  the  value  of  an  overcoat  stolen. 

.7.  Homer  Ilildreth^  for  appellant. 

Cltarles  Blandijy  for  respondent. 

Daly,  C.  J.  The  question  in  the  case  is  whether  the 
relation  of  innkeeper  and  guest  existed  between  the 
defendant  and  the  plaintiff,  when  the  latter  lost  his 
coat  in  the  defendant's  establishment,  v^hich  is  a  close 
and  difUcult  one  upon  the  facta,  which  are  as  follows: 

The  plaintiff,  who  is  an  attorney,  was  asked  by  an- 
other person,  one  Brewster,  **to  come  out  to  dinner." 

They  went  to  the  defendant's  establishment,  situate 
at  No.  112  Grand  street,  where  Brewster  had  been  in 
the  habit  of  going,  but  where  the  plaintiff  had  never 
been  before. 

They  went  into  the  restaurant,  which  was  consider- 
ably crowded  with  people  at  the  time,  where  there 
were  several  tables,  and  where  the  plaintiff  saw  **  all 
around  the  room  hooks  occupied  almost  entirely  by 
coats  of  guests  hung  up." 

lie  and  Brewster  hung  up  their  overcoats  upon  ad- 
joining hooks,  and  then  sat  down  at  a  large  table  in 
the  center  of  the  room,  about  eight  or  ten  feet  from 
the  place  where  their  coats  bung,  and  had  dinner,  for 
which  Brewster  paid. 

When  the  plaintiff  went  to  get  his  coat  it  was  gone, 
lie  notified  the  defendant  of  the  loss,  and  that  ho 
would  hold  him  responsible. 

The  defendant  replied  that  it  was  very  singular ;  that 
it  was  the  first  instance  of  any  one  having  lost  h'is  over- 
coat since  he  had  begun  the  ei}tablishment,  which  was 
about  four  months  previously ;  that  he  was  very  sorry, 
and  would  use  every  effort  to  get  it  back,  which  be  did 
by  advertising  it  and  offering  a  reward  for  It  upon  the 
advice  of  a  detective. 

The  premises  occupied  by  the  defendant,  where  ho 
kept  a  restaurant  and  had  rooms  fitted  up  for  the  ac- 
commodation of  guests,  consisted  of  the  first  floor  and 
basement  and  the  half  of  what  was  called  the  top  floor 
of  the  building. 

It  appears  that  about  three  weeks  previoasly,  the  de- 
fendant applied  for  a  license  as  au  '*  Inn,  tavern  or  hotel 
keeper,**  which  application  was  accompanied  by  bis 
affidavit,  in  which  he  set  forth  that  he  then  kept  au 


inn  or  tavern  at  that  place,  112  Grand  street;  that  he 
had  sufficient  ability  to  keep  one,  and  the  necessary  ao- 
commodations  to  entertain  travellers  at  that  place ;  that 
an  inn  or  tavern  was  required  there  for  the  aocommo- 
datiou  of  travelers ;  that  ho  kept  in  the  house  at  least 
three  spare  beds  and  the  necessary  bedding  for  the 
accommodation  of  travelers ;  that  he  had  the  uecessaiy 
kitchen  utensils  to  provide  meals  for  and  did  provide 
meals  for  them  on  application ;  and  that  he  had  com- 
plied with  the  law  to  place  on  or  adjacent  to  the  house 
a  sign  indicating  that  he  kept  an  inner  tavern;  upon 
which  application  he  received  a  liotuise  to  sell  spirituous 
liquors,  ales,  etc. 

A  printed  circular  was  offered  in  evidence  by  the 
defendant,  in  which  his  establishment  was  entitled 
*' Merchant's  Dining  Room  and  Cafe,"  and  described 
as  a  place  where  gentlemen  could  find  a  first  class  res- 
tauralit,  at  which  meals  were  served  at  reasonable 
prices,  every  thing  being  cooked  on  the  premises;  that 
wines,  liquors  and  cigars  would  be  found  on  the  side- 
board; and  that  he  superintended  personally  to  see 
that  bis  patrons  were  properly  and  quickly  served; 
and  that  the  dining  room  and  cafe  was  open  from  7 
A.  M.  to  8  p.  M. 

The  defendant  also  offered  in  evidence  two  busineas 
cards  upon  which  his  establishment  was  entitled  **  R. 
R  Willis,  restaurant,  wine  and  sample  room,"  all  of 
which  evidence  the  justice  rejected. 

The  plaintiff  testified,  in  answer  to  a  question  put  in 
behalf  of  the  defendant,  that  he  did  not  give  his  coat 
in  charge  to  the  defendant,  or  to  any  of  his  attend- 
ants, which  was  not  material,  as  it  had  been  settled,  as 
long  as  Caylea*  case  (860,  32),  that  it  is  not  essential, 
upon  the  question  of  liability,  that  the  guest  should 
deliver  his  property  into  the  custody  of  the  innkeeper 
or  his  servants,  or  acquaint  him  with  it;  that  it  is  suf- 
ficient that  it  is  within  the  inn. 

The  plaintiff  also  testified  that  he  did  not  register 
his  name  in  any  book,  as  a  guest,  or  ask  for  any  book 
in  which  to  register  it. 

The  justice,  upon  this  state  of  facts,  gave  judgment 
for  the  plaintiff,  and  in  a  carefully  considered  opinion 
drew  attention  to  this  material  distinction  in  respect 
to  the  defendant's  liability  as  an  innkeeper,  that  it 
did  not  appear  that  on  the  third  or  top  floor  of  the 
premises,  where  he  had  rooms  fltted  up  for  the  accom- 
modation of  guests,  he  carried  on  the  business  of 
an  innkeeper,  independent  of  furnishing  meals,  etc., 
on  the  first  floor,  but  on  the  contrary,  that  the  whole 
business  was  carried  on  umlera  license  as  an  inn- 
keeper, entitling  him  to  sell  spirituous  liquors,  etc 

In  Cromwell  v.  Slevensj  2  Daly,  15, 1  had  occasion  to 
examine  what  constituted  an  innlceeper,  not  only  b¥ 
a  review  of  the  adjudged  cases  in  which  that  question 
has  been  considered,  but  by  a  historical  iuqaixy  into 
the  origin  and  reason  of  the  rule  that  innkeepers 
are  responsible  for  the  loss  of  the  property  of  their 
guests ;  in  which  I  came  to  the  conclusiou,  from  the 
authorities,  that  an  inn  is  a  house  where  all  who  con- 
duct themselves  properly,  and  who  are  able  and  ready 
to  pay  far  their  entertainment,  are  received,  if  there 
is  accommodation  for  them,  and  who,  without  any 
stipulated  engagement  as  to  the  duration  of  their  stay 
or  as  to  the  rate  of  compensation,  are,  while  there, 
supplied  at  a  reasonable  charge  with  their  meals,  lodg- 
ing, refreshment  and  such  services  and  attention  as  are 
necessarily  incident  to  the  use  of  the  house  as  a  tem- 
porary home ;  that  a  mere  restaurant  or  eating  house 
is  not  an  inn,  nor  a  mere  lodging-house  in  which  no 
provision  is  made  for  supplying  the  lodgers  with  meals ; 
and  that  in  respect  to  houses  for  the  entertainment  of 
travellers,  of  which  there  are  many  in  this  and  other 
cities,  where  the  guest  or  traveller  pays  so  much  a  day 
for  his  room,  and  takes  his  meals  or  not,  as  he  thinks 
proper,  in  the  restaurant,  paying  separately  for  each 
meal  as  he  takea.it,  they  are  to  be  considered  Inns, 
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if  the  restaarant  fonns  a  part  of  the  establishment  and 
the  whole  house  is  kept  auder  one  general  manage- 
ment for  the  reoeptloa  of  all  guests  or  travellers  that 
maj  oome  there. 

The  main  business  of  the  defendant  in  this  case 
was  undoubtedly  the  keeping  of  a  restaurant ;  and  if 
nothing  else  had  appeared  but  the  fact  that  on  the  half 
of  the  third  floor  of  the  premises  he  had  rooms  for 
lodgers,  that  inoident  would  not  perhaps  in  itself  have 
changed  the  character  of  the  restaurant  into  an  inn, 
subjecting  him  to  the  eztraordinaiy  liability  imposed 
by  the  common  law  upon  innkeepers. 

In  Parkhunt  v.  FosUr,  1  Salk.  387,  Chief  Justice  Holt 
held  that  a  man,  who  kept  a  lodging-house  and  cooked 
moat  for  his  lodgers  at  four  pence  per  joint,  sold  them 
small  beer  at  two  pence  per  mug,  and  found  them  suit- 
able room  and  hay  for  their  horses  at  certain  rates,  was 
not  an  innkeeper  upon  whom  soldiers  could  be  quar- 
tered, under  a  statute,  authorizing  soldiers  to  be  bil- 
leted upon  inns;  and  in  Doe  d.  Pelt  v.  Lanning^i 
Camp,  73,  Iiord  Ellenborough  held  that  a  coffee-house, 
known  in  London  as  Grigsly's  coffee-house,  though 
people  from  the  country  lodged  there  as  in  an  inn,  was 
not  an  inn  within  the  meaning  of  a  ];>olicy  of  insur- 
ance, which  declared  that  the  policy  should  be  void  if 
an  inn  was  kept  upon  the  premises  unless  an  increased 
premium  was  paid. 

But  the  difiBlculty  in  the  present  case  is  that  the  de- 
fendant himself  has  established  by  his  own  act  and 
declaration  that  he  keeps  an  inn,  having  obtained, 
npon  an  affidavit  made  by  him  for  that  purpose,  a 
license  to  sell  spirituous  liquors  upon  the  premises, 
which  he  could  not  have  obtained  unless  upon  proof 
by  affidavit  to  the  Board  of  Commissioners  of  Excise 
that  he  kept  an  inn,  and  that  an  inn  was  necessary  for 
the  accommodation  of  travellers  In  the  place  where  he 
kept  It.    Laws  of  1857,  ch.  628. 

The  fact  that  the  defendant  kept  an  inn  being  estab- 
lished, liability  necessarily  attaches  in  respect  to  all 
who  come  to  his  inn  for  the  purpose  of  entertainment, 
whether  it  be  to  occupy  one  of  his  rooms  as  a  lodger, 
or  to  take  a  meal  in  the  restaurant. 

It  was  suggested  in  the  opinion  delivered  in  Krohn 
Y.  Sweeny,  2  Daly,  202,  that  **  It  may  well  be  that  a  per- 
aon  oocupies  a  two-fold  character,  viz.,  that  of  a  mere 
reatanraut  keeper,  so  far  as  relates  to  persons  resorting 
to  his  refectory  only  for  the  purpose  of  taking  their 
meala,  while  he  is  an  innkeeper,  with  all  the  responsi- 
biUtiea  attaching  to  such,  as  respects  travellers  who  are 
reoelTed  and  accommodated  by  him  as  guests,  with 
lodgings  in  that  portion  of  the  building  arranged  as 
lodging  places  for  an  uncertain  price,  and  under  no  ex- 
press agreement.'* 

This  however  was  obiter  in  that  case,  and  no  such 
distinction,  I  apprehend,  can  be  maintained  consist- 
antly  with  adjudged  oases,  where  there  is  no  doubt  of 
the  fact  that  the  defendant  keeps  an  inn,  unless,  as 
pointed  oat  by  the  judge  below,  the  one  business  Is 
oanied  on  separate  and  distinct  from  the  other,  in  the 
same  bailding,  as  was  the  case  in  Carpenter  v.  Taylor, 
1  Hilt.  106,  but  was  not  the  case  here,  as  appears  by  the 
facts  already  referred  to,  enumerated  by  the  defendant 
in  his  affidavit,  wherein  he  expressly  states  that  it  is 
1^  reason  of  those  facts  that  he  applies  for  a  license  to 
sell  splritnooa  liquors,  or  where  it  appears  that  the 
gabBt  makes  a  speciflo  contract  with  the  innkeeper  as 
«  regular  boarder,  at  a  fixed  rate  of  compensation  per 
week,  or  otherwise  {Setoard  v.  Seymour,  Authon*s  Law 
Student,  p.  SSI ;  Laws  of  N.T.  1860,  ch.  4AR) ;  and  where 
it  H'PO^n  by  the  defendant's  own  showing  that  the  es- 
tabUahment  he  keeps  is  an  inn,  it  is  immaterial  how 
dJsht  BU^  be  the  entertainment  or  how  temporary  the 
use  made  of  it,  if  the  party  loses  his  property  in  the  inn 
wblls  theie  in  the  ohazmoter  of  a  guest. 

Id  AwMttv.  JCsOoffH  5T.  B.  278,  the  plaintiff's  serv- 
ant wieni  to  tlwdefttidaBt'slBUMid  asked  if  he  might 


leave  the  plaintiff 's  goods  there  until  the  next  market 
day,  and  the  innkeeper's  wife  told  him  that  he  could 
not  as  they  were  very  full  of  parcels ;  whereupon  the 
servant  sat  down  in  the  inn,  putting  his  master's  goods 
immediately  behind  him  on  the  floor,  and  had  some 
liquor.  When  he  got  up,  after  sitting  there  a  little 
while,  the  goods  were  missing,  and  upon  this  state  of 
facts,  all  the  judges  held  that  thtf  innkeeper  was  liable. 
I  have  heretofore  expressed  a  doubt  whether  this  case 
was  rightly  determined,  but  it  has  been  acquiesced  in 
and  acted  upon  for  nearly  a  century,  and  if  it  is  now 
to  be  disregarded,  that  responsibility  must  be  taken  by 
the  court  of  last  resort. 

As  the  plaintiff  in  the  present  case  went  into  the 
restaurant,  which  was  a  part  of  the  defendant's  estab- 
lishment, to  get  his  dinner,  he  was  certainly  there  In 
the  character  of  a  guest,  which  is  not  affected  by  the 
circumstance  that  the  friend  who  asked  him  to  go 
there  paid  for  the  dinner. 

If  it  was  an  inn,  the  defendant  was  answerable  for 
the  loss  of  the  coat  whilst  plaintiff  was  taking  his  din- 
ner; and  as  tbo  justice  below  held  that  it  was,  I  do  not 
see  how  we  can  say  that  he  erred  when  the  facts  sworn 
to  in  the  defendant's  af&davit  show  that  it  was. 

Judgment  afl&rmed. 


COMMISSION  FOR  TESTIMONY  IN  PROCEED- 
INGS TO  DISBAR  ATTORNEY. 

NEW  YORK  COUBT  OP  APPEALS,  DEC.  14,  1880. 


In  Mattes  of  Hahn. 

In  proceedings  to  disbar  an  attorney,  the  person  proceeded 
against  can  be  convicted  only  upon  evidence  good  at 
common  law,  delivered,  If  be  chooses,  in  bis  presence 
by  witnesses  subject  to  cross-examination.  A  commis- 
sion to  take  testimony  out  of  the  State  In  such  proceed- 
ings without  the  consent  of  the  accused  person  Is  not 
allowable. 

APPEAL  from  an  order  of  the  General  Term  of  the 
Supreme  Court  in  the  First  Department  directing 
a  commission  to  issue  to  take  testimony  out  of  the 
State  in  proceedings  to  disbar  an  attorney. 

Mr.  Bishop,  for  appellant. 

Mr.  Forbes,  for  Bar  Association  of  New  York  city, 
respondent. 

Danfobth,  J.  The  power  of  the  court  to  admit  and 
to  remove  attorneys  is  given  by  statute  {In  re  Cooper, 
22  N.  Y.  07;  In  re  Percy,  59  id.  667),  and  in  either  case 
the  proceeding  is  a  special  one.  If  instituted  for  the 
latter  purpose,  the  person  proceeded  against  **  must  be 
allowed  an  opportunity  of  being  heard  in  his  defense  ** 
CNew  Code,  §  67),  and  can  be  convicted  only  upon  evi- 
dence good  at  common  law,  delivered,  if  he  chooses, 
in  his  presence  by  witnesses  subject  to  cross-examina- 
tion .    In  re  Eldridge,  Court  of  Appeals,  Oct.  1880. 

The  order  appealed  from  derogates  the  protection 
afforded  by  that  right,  for  it  requires  the  examination 
of  a  witness  at  a  distance  from  the  place  of  trial,  upon 
written  interrogatories,  and  was  granted  against  the 
opposition  of  the  accused  person.  It  is  clearly  not 
within  the  statute  which  authorizes  **  depositions  taken 
without  the  State  for  use  within  the  State  "  (New  Code, 
tit.  Ill,  art.  2.  ch.  U),  for  that  relates  to  actions  only 
in  their  various  stages,  and  neither  by  its  terms  nor 
any  implication  can  it  be  extended  to  any  other  mode 
or  form  of  proceeding.  This  appears  from  the  Code 
itself;  for  as  the  provision  cited  limits  the  commission 
to  an  action,  so  in  another  place  we  find  a  declaration 
that  "the  word  action,**  when  applied  to  jadiolal 
proceedings,  signifies  an  ordinary  prosecution  in  a 
court  of  justice,  by  a  party  against  another  parly*  fbr 
the  enforcement  or  protection  of  a  right,  the  redress 
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and  preTsntlon  of  a  wroiig,  or  tho  punlihmeat  of  a 
pnblio  offense.  1 3333,  id .  Snah  la  uot  the  oharaoter  of 
thU  OMe.  It  1b,  Indeed,  ot  a  public  nature,  aud  quasi 
□rimlnal  (In  n  KeUy,  50  N.  Y.  i95)  but  It  iavolvet 
merely  the  power  and  coutrol  o{  the  court  over  lt«  offl- 
oers,  and  however  termiuatlDg,  will  neither  enforce 
norvlodieate  a  private  rlRht ;  and  by  this  very  otream- 
atanoe  la  excepted  frctn  the  class  of  ordinary  proseca- 
tlona  aet  ou  foot  by  one  party  asainst  another. 

Nor  was  the  llmitatiou  unintentional.  Prior  to 
1863,  the  general  cooatruotlon  given  to  similar  pro- 
visiona  of  the  Reviaod  Statutes  (2  R,  8.,  Part  3,  tit.  Ill, 
art.  2,  oh.  T)  bad  oonflued  their  operations  to  actions 
and  laaaec  joined  therein.  It  was  held  that  the  power 
of  the  ooort  to  award  a  aommlBsiou  without  the  ooo- 
aeat  of  parties,  depended  entirely  od  the  statnte 
(IFood  V.  Howard  Iiu.  Co.,  16  Wend.  H6;  Jti  re  IPhft- 
twy,  4H111,633;  McCaU  v.  Sun  itulual  Ina.  Co.,  60  N. 
Y.  333}  and  that  It  only  extended  to  a  case  whore  the 
parties  were  before  the  court  for  the  prosecution  or 
defense  of  their  rights  in  tho  form  prescribed  by  law. 
A  oommlBsioti  was  refused,  therefore,  In  a  statntory 
prooeediuft  by  a  receiver  before  referees.  In  relation  to 
alaimt  against  an  insolvent  Insuraiioe  company  ( Wood 
V.  Boward  Ins.  Co.,  18  Wend.  618)  in  proceedinga 
where  tmstees  had  been  appointed  under  the  statute, 
agaiDat  an  abscondlag  debtor,  and  thelatter  desired  to 
controvert  the  claims  of  creditors  (fn  re  Whitney,  i 
HIU,  G33)  in  supplementary  proceedings,  under  9  292  of 
the  old  Code,  when  tbe  judgmeot  creditor  desired  the 
testimony  of  witnesses  out  of  the  State,  material  and 
necessary  for  him,  and  in  all,  the  denial  was  tor  want  of 
power  to  grant  tbe  applioatlon.  For  the  purpose  ap- 
parently of  providing  (or  sQoh  and  similar  caapa,  the 
LeRtaiature,  tu  186Z  (Laws  ot  1862,  oh.  375).  amended  the 
then  existing  atBtutea  In  relation  to  tailing  the  testi- 
mony of  witnesses  ont  of  the  State,  so  tbat  cornmis- 
aions  might  Issue,  not  only  la  an  action,  but  "  in  any 
proceedlngpeudlnginany  court  ot  record,"  or  "when- 
ever any  isaue  of  fact  shall  have  been  Joined  In  any 
Buota  action  or  prooeedlng."  This  statute  wa«  however 
repealed  In  1877  (Laws  of  1877,  oh.  417,  1 30)  aud  the  pro- 
visions therein  not  relating  to  aotlons  have  not  been 
pe-enaoted. 

The  question  before  us  must  he  decided  upon  the 
statute  as  it  now  stands,  and  it  is  I  think  the  same  In 
principle  aa  tbat  In  the  oasei  above  cited.  It  may  be 
conceded,  aa  the  learned  counsel  for  the  respondent 
claims,  that  by  the  new  Code  (S  7),  the  court  liaa  power 
given  It  "  to  devise  and  make  new  process  and  tonns  of 
proceeding  necessary  to  carry  into  effect  the  powers 
Bud  jurlBdIctlons  possessed  by  it;  "  but  the  application 
of  this  provision  to  tbe  case  In  hand  is  not  peroei<red. 
I  Upon  what  oceaaion  and  In  what  manner  the  power  so 
oonterred  shsli  be  oiercieed  does  not  now  coiicem  us, 
for  the  order  Itself  directs  that  "  the  commiaalon  issue, 
aocordlug  to  the  form  of  proceedings  prescribed,"  in 
the  article  of  the  new  Code  to  which  I  have  already 
referred.  No  new  form  or  proceas  has  been  devised, 
but  a  power  exercised  which  the  L^isiaturB  lias  not 
thought  proper  to  bestow. 

The  order  also  auawers  the  proposition  of  the  learned 
conuBol  for  tbe  reapODdeut,  that  "  the  oommisslouer 
thereby  appointed  is  In  a  slmllaT  position  to  the 
referee,"  for  by  Us  terms  the  deposition  taken  by  the 
commissioner  is  to  be  returned  to  the  referee;  tbe 
trial  before  him  is  stayed  only  until  It  arrives,  and 
afterward  It,  with  the  other  evidence,  is  tu  he  con- 
sidered by  him,  and  wbeu,  upon  the  material  so  fur- 
nished, his  opinion  1b  formed,  the  whole  evidence  to- 
gether with  tbat  opinion  is  to  be  reported  to  the  court- 
It  is  also  true  tbat  by  the  order  "the  qneation  ot 
right  to  issue  the  cummlaslun,  and  the  legality  ot  the 
evidence  taken  thereunder,  is  reserved  until  the  final 
bearing  of  the  matter  before  tbe  court ; "  but  this  was 
wttbont  tbe  oonscnt  ot  the  appellant,  and  tbe  order 


does  la  foot  direct  tbe  Issuing  of  tbe  oommlaalou  and 
proceedings  nnder  It. 

We  think  such  reserTatlon  doet  not  affeot  the  final 
Character  of  the  order,  and  as  it  was  made  without 
authority,  that  It  should  be  reversed  and  the  motion 
tor  oommissioD  be  denied . 


RATE  OF  INTEREST  AFTER  MATURITF. 


UmoH  Insiiti 


H  VOB  SAVmOB  V.  ClTT  Or  BOSTON  ErAI>* 


In  an  action  upon  a  contract  to  pay  a  sum  ot  money  at  a 
certain  tliue  with  interest  at  a  speoifled  rate,  the  cred- 
itor la  eotltled  to  recover  Interest  at  that  rate,  not 
merely  until  the  time  the  principal  la  atnved  to  be 
paid,  but  until  It  Is  actually  T«id  or  his  olalm  tor  princi- 
pal and  interest  ta  Judteiallr  determined. 

BILL  to  enforce  a  lien  upon  moneys  dae  from  the  city 
of  Boston  for  damages  tor  land  taken  for  public 
use  by  the  city.    Tbe  opinion  states  the  oaae. 

Gbai,  C.  J.  This  is  a  bill  in  equity  by  a  mortgagee 
of  laud  takeu  .by  the  city  for  the  public  use,  and  tbe 
equity  of  redeeming  which  from  the  plBlntlff' a  mort- 
gages la  owned  by  the  defendant  Fams worth,  to  ea- 
foroe  ■  lien  upon  the  money  due  from  the  olty  for 
damages  tor  anob  taking.  By  tbe  terms  of  theae  mort- 
gages, the  amounts  of  the  mortgage  debts  were  to  be 
paid  in  five  years,  which  had  elapsed  somn  time  bafore 
tbe  filing  of  tbe  bill,  "with  interest  •emi-annnally  at 
the  rate  of  s«ven  and  a  half  per  centum  per  mitinm ; " 
aud  the  question  is,  at  what  rate  the  interest  is  to  be 
computed  (or  the  time  ilnoe  tbe  prlnoipal  sums  became 

By  tbe  statute  of  1867.  chapter  68,  seotion  1,  tbe  legal 
rate  ot  interest  In  this  Commonwealth  Is  six  per  cent  * 
year,  wben  there  la  no  agreement  (or  a  different  rate; 
and  by  section  2  it  Is  lawful  to  contract  (of  any  rate  at 
Interest,  "  provided,  however,  that  no  greater  rate  of 
interest  than  six  per  oeotum  per  annum  shall  be  reooT- 
ered  in  any  action,  except  when  the  agreement  to  pay 
such  greater  rate  of  interest  is  In  writing." 

Wben  a  written  agreement  is  made,  as  autborlzed  bj 
the  BtBtnt«,  to  pay  a  greater  rate  of  Interest  yearly  than 
■Ix  percent,  the  intention  of  the  contract  and  tbe  effect 
ot  the  statute  appear  to  ns  to  be  tbat  the  creditor  shall 
receive  the  stipulated  rate  of  Interest  so  long  aa  tba 
debtor  has  the  useof  tbe  principal;  and  tbat  Inan  no- 
tion upon  theoontraot,  tbe  creditor  aball  recover  inter- 
est at  that  rate,  not  merely  until  the  time  when  tbe 
principal  is  agreed  to  be  paid  to  bim,  but  until  it  la 
actually  paid,  or  his  ciaioi  tor  principal  *ttd  lateraat 
judloi^Iy  established. 

In  Brantion  v.  HuneR,  112  Mass.  63,  It  was  aooord- 
ingly  held.  In  an  action  upon  a  promissory  note  payable 
in  [our  months,  "  with  interest  at  ten  per  cent,"  tbat 
interest  was  to  he  computed  at  that  rate,  not  merely 
to  tho  maturity  of  the  note,  but  to  the  time  of  tbe  ver- 
dict ;  and  upon  reconslderatiou  of  tbe  nuthoiitlea  there 
referred  to,  and  examination  of  tbe  numerous  deul*- 
ions  cited  at  the  argument  ot  the  present  oaae,  wa  soa 
no  reason  to  overrule  or  qualify  tho  point  adjudged, 
although  tbe  statement  in  the  opinion  that  "  the  ptaiot- 
iff  recovers  Interest,  both  before  and  after  the  nota 
matures,  by  virtue  ot  the  contract,  as  an  incident  or 
part  of  the  debt,"  might  well  be  modified  so  as  to  say 
tliat  the  interest  after  the  breach  ot  the .  oontraot. 
though  not  strictly  recoverable  as  part  of  tbe  debt,  bat 
ratbar  as  damages,  is  ordinarily  to  he  meaanrad  ao- 
cordlug to  the  intention  manifested  by  the  oontraot, 
by  the  standard  thereby  established. 

In  PrCce  v.  Great  WtsUm  Rcsaieay,  16  M.  ft  W.  2U. 
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21B,  Baron  Parke  said  that  the  reason  whj,  under  a 
mortgaice  deed  whereby  interest  is  payable  up  to  a  cer- 
tidn  daj,  interest  bejoud  that  day  might  bo  recovered 
ma  damages,  was  **  because  the  deed  shows  the  inten- 
tion of  the  parties  that  it  should  be  a  debt  bearing 
interest; "  and  added  "  the  jury  give  it  as  damages  for 
the  detention  of  the  debt.  It  is  not  recoverable  as 
interest  on  the  contract  itself." 

In  Morgan  v.  Jmxes^  8  Exch.  620,  the  owners  of  a  ves- 
sel mortgaged  it  as  security  for  a  debt,  with  a  proviso 
for  redemption  on  payment  of  the  principal  and  inter- 
est at  the  rate  of  ten  per  cent  in  six  months,  but  with- 
out any  provision  for  payment  of  interest  after  that 
time.  The  principal  not  being  paid  then,  it  was  held 
by  Chief  Baron  Pollock  and  Barous  Parke,  Piatt  and 
Martin  that  the  mortgagee  was  entitled  to  interest  at 
the  same  rate  until  payment;  and  Baron  Parke  said : 
"  It  was  a  sale  of  a  chattel,  redeemablo  on  a  certain 
day ;  then,  if  the  mortgagors  do  not  avail  themselves 
of  that  provision,  the  same  rate  of  interest  continues 
payable.  It  is  exactly  like  a  mortgage  of  real  estate, 
where  the  mortgagee  becomes  the  legal  owner.*' 

8o  in  Keene  v.  Ktene^  3  C.  B.  (N.  S.)  141,  an  action 
by  an  indorsee  against  the  drawer  of  a  bill  of  exchange 
for  £200,  payable  in  twelve  months,  with  interest  at 
the  rate  of  ten  per  cent  per  annum,  was  referred  to  a 
master,  who  allowed  ten  percent  interest  after,  as  well 
as  before,  the  maturity  of  the  bill.  The  defendant 
moved  to  recommit  the  case  to  the  master ;  and  argued 
that  there  was  no  implied  contract  on  the  part  of  the 
drawer,  upon  the  acceptor's  default,  to  pay  more  than 
the  ordinary  interest  of  five  per  cent ;  that  the  acceptor 
oonld  only  be  liable  to  interest  at  five  per  cent  after 
maturity  of  the  bill ;  and  that  the  bill  was  in  e£fect  a 
bill  for  £220.  But  the  court  overruled  the  motion. 
Mr.  Justice  Wllles  said:  *' Until  the  maturity  of  the 
bill,  the  interest  is  a  debt;  after  its  maturity,  the  in- 
terest is  given  as  damages  at  the  discretion  of  the  jury. 
Here  a  jury  might  adopt  as  the  measure  of  damages 
the  rate  of  interest  which  the  parties  themselves  had 
fixed;  and  the  master  is  substituted  for  a  jury." 
Chief  Justice  Cockbum  said :  **  I  see  no  ground  for 
referring  this  case  back  to  the  master,  as  prayed.  He 
has,  as  he  well  might,  given  in  the  shape  of  damages 
the  rate  of  interest  the  parties  themselves  had  con- 
traotedfor.  I  think  he  has  done  quite  right."  Mr. 
Justice  Crowder  said:  *'I  am  of  the  same  opinion. 
The  master  would,  I  think,  have  acted  very  unreason- 
ftbly  if  he  liad  not  assessed  the  damages  by  the  rate 
whieh  the  parties  had  stipulated  as  to  the  value  of  the 
moDey.**    And  Mr.  Justice  Williams  concurred. 

In  Cook  V.  FonoUr^  L.  R.,  7  H.  L.  27,  a  debtor,  on 
May  2,  IBM,  gave  a  warrant  of  attorney  to  a  creditor 
**to  seoare  the  payment  of  the  sum  of  £1,J^,  with  in- 
terest thereon  at  and  after  the  rate  of  £5  per  cent  per 
month,  on  the  2d  of  June  next,  judgment  to  be  entered 
up  forthwith;  and  in  case  of  default  in  payment  of  the 
mid  snm  of  £1,380  and  interest  thereon  on  the  day 
aforesaid,  execution  or  executions  and  other  processes 
may  then  issue  for  the  said  sum  of  £1,330  with  inter- 
est, together  with  costs  of  entering  up  judgment,  etc., 
eto.,  and  all  other  incidental  expenses  whatever. "   The 
dsbtor  died  before  the  2d  of  June,  and  no  judgment 
wu  entered  op.    The  creditor,  who  also  held  mort- 
piges  on  lands  of  his  debtor,  concealed  his  warrant  of 
■ttomey  for  tliree  years,  and  then  set  it  up  in  answer 
to  a  bill  of  the  executors  against  him  for  an  account, 
Vkd  more  than  a  year  later  first  claimed  to  be  allowed 
interest  for  the  whole  time  at  the  rate  of  sixty  per  cent 
^Jesr.    It  was  held  by  the  House  of  Lords,  affirming 
AdeeTeeof  Vice  Chancellor  Stuart,  that  he  was  enti- 
^  after  the  2d  of  June,  1864,  to  ordinary  interest 
^1\  and  this  upon  two  grounds:  Ist.  That  the  war- 
''ntof  attorney  and  the  defeasance  did  not  create  a 
Mntiaot,  but  only  an  authority  to  enter  up  judgment 
^  Jane  2, 186A,  and  a  stipulation  that  execution  might 


then  issue.    2d.  The  extraordinary  and  excessive  rate 
of  interest,  and  the  conduct  of  the  creditor. 

Although  Lord  Chelmsford  (apparently  overlooking 
the  cases  of  Morgan  v.  Jones  and  Keene  v.  JTeeiie,  above 
cited)  said,  **  There  is  no  authority  that  lean  find  to 
support  the  argument  of  the  counsel  for  the  appellant, 
that  when  a  security  for  money  payable  at  a  certain 
day  stipulates  for  the  allowance  of  a  certain  rate  of  in- 
terest up  to  the  day  fixed  for  payment,  interest  at  the 
same  rate  is  implied  to  be  payable  afterward,"  L.  R., 
7  n.  L.  35,  Lord  Chancellor  Cairns  and  Lord  Selbome 
were  clearly  of  a  different  opinion.  The  Lord  Chan- 
cellor said  that,  according  to  the  well-known  principle, 
which  had  been  referred  to  in  many  cases,  **any  claim 
in  the  nature  of  a  claim  for  interest  after  the  day  up  to 
which  interest  was  stipulated  for,  would  be  a  claim 
really  not  for  a  stipulated  sum  and  interest,  but  for 
damages,  and  then  it  would  be  for  the  tribunal  before 
which  that  claim  was  asserted  to  consider  the  position 
of  the  claimant,  and  the  sum  which  properly,  and 
under  all  the  circumstances,  should  bo  awarded  for 
damages.  No  doubt,  prima  fade^  the  rate  of  interest 
stipulated  for  up  to  the  time  certain,  might  be  taken 
and  generally  would  be  taken  as  tho  measure  of  inter- 
est ;  but  that  would  not  be  conclusive.  It  would  be 
for  the  tribunal  to  look  at  all  the  circumstances  of  the 
case  and  to  decide  what  was  the  proper  sum  to  bo 
awarded  by  way  of  damages."  Pp.  32,  33.  And  Lord 
Selboruo  said :  ** Although  in  cases  of  this  class  interest 
for  the  delay  of  payment  post  dietn  ought  to  bo  given, 
it  is  on  the  principle  not  of  implied  contract  but  of 
damages  for  a  breach  of  contract.  The  rate  of  interest 
to  which  the  parties  have  agreed  during  the  term  of 
their  contract  may  well  be  adopted  in  an  ordinary  case 
of  this  kind  by  a  court  or  jury,  as  a  proper  measure  of 
damages  for  the  subsequent  delay;  but  that  is  because 
ordinarily  a  reasonable  and  usual  rate  of  interest, 
which  it  may  be  presumed  would  have  been  the  same 
whatever  might  be  the  duration  of  the  loan,  has  been 
agreed  to."    Pp.  37,  38. 

In  a  later  case  Lord  Justice  Amphlett  considered  it 
to  be  clearly  established  by  the  previous  decisions  that 
in  the  case  of  a  mercantile  security  it  is  to  be  supposed 
that  the  parties  intended  interest  to  run  on  at  the  old 
rate  if  the  money  was  not  paid  at  the  date ;  and  so  in 
the  redemption  of  mortgages  although  the  day  for  pay- 
ment has  passed  and  there  is  no  provision  with  the 
oreditor  for  payment  of  interest  after  that  day,  the 
court  will  assume  that  interest  is  payable  after  the  day 
at  the  same  rate  as  before ;  and  that  although  what 
has  to  bo  paid  may  technically  be  called  damages,  they 
are  damages  of  a  peculiar  kind,  for  it  would  not  be  left 
to  a  jury  to  regelate  the  amount;  but  the  jury  would 
be  directed  as  a  matter  of  law  to  find  damages  of  the 
same  amount  as  the  interest  which  would  have  been 
payable  if  the  promise  bud  extended  over  the  period. 
Oordillo  V.  Weguelin,  6  CTi.  D.  287,  303. 

In  the  very  recent  case  of  In  re  RobertSf  14  Ch.  D.  49, 
where  by  a  mortgage  deed  reciting  an  agreement  for  a 
loan  of  £6,000  at  the  rate  of  ten  per  centum  per  annum, 
the  mortgagor  covenanted  to  pay  in  six  months  tho 
sum  of  £250,  being  half  a  year*s  interest  on  the  £5,000, 
and  in  twelve  months  the  sum  of  £260,  being  a  further 
half-year's  interest,  and  also  the  principal  sum  of 
£6,000,  making  together  £6,250,  and  made  no  covenant 
for  tho  payment  of  interest  in  the  event  of  the  princi- 
pal remaining  unpaid  after  the  day  named  for  its  re- 
payment, but  actually  paid  interest  at  the  rate  of  ten 
per  cent  for  three  years  afterward,  and  then  died; 
and  after  a  decree  for  administration  of  his  estate  the 
mortgagee  proved  as  a  creditor  for  principal  and  inter- 
est; it  was  indeed  held  by  Sir  George  Jessel,  M.  R., 
and  Lords  Justices  Brett  and  Cotton,  that  he  was  enti- 
tled in  such  a  suit  to  interest  at  the  rate  of  five  per 
cent  only.  But  no  decision  upon  the  point  appears  to 
have  been  brought  to  ^the  notice  of  the  court,  except 
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Cook  V.  FowleVf  above  oited ;  and  the  case  was  decided 
upon  the  assumption  that  there  was  no  precedent  for 
giving  more  than  the  ordinary  rate  of  interest  by  way 
of  damages.  Under  such  circumstances  the  case  can- 
not be  considered,  by  a  court  not  bound  by  it  as  au- 
thority, to  outweigh  the  decisions  of  Chief  Baron 
Pollock  and  Baron  Parke,  of  Chief  Justice  Cockburn 
and  Mr.  Justice  Willes  and  their  associates,  and  the 
opinions  of  Lord  Cairns  and  Lord  Selborne,  above 
quoted.  It  may  also  be  observed  that  the  Master  of 
the  Rolls  said  (without  giving  any  reason  why  the 
agreement  of  the  parties  should  be  allowed  a  greater 
effect  by  way  of  protection  of  the  party  who  had 
broken  his  contract,  than  for  the  benefit  of  the  party 
who  by  such  breach  had  been  deprived  of  the  use  of 
his  money)  that  if  the  rate  of  interest  named  by  the 
parties  were  below  the  ordinary  rate,  it  would  be  the 
proper  measure  of  damages;  and  that  Lord  Justice 
Cotton  took  the  precaution  to  remark  that  the  court 
was  not  deciding  what  rate  of  interest  should  be  al- 
lowed in  a  suit  for  redemption. 

Before  the  decision  in  BranTwn  v.  HuraelU  the  rule 
there  declared  had  been  established  in  Indiana,  Cali- 
fornia, Texas,  New  Jersey,  Illinois,  Wisconsin,  Iowa, 
Nevada  and  Tennessee.  Kilgore  v.  Powers^  5  Blaokf . 
22;  Kohkr  v.  SmilK  2  Cal.  697;  Quy  v.  Franklin,  5  id. 
41G;  Corcoran  v.  Doll  32  id.  82;  Ilopkina  v.  CHltAinden, 
10  Tex.  189;  Wilson  v.  Marsh,  2  Beasloy,  289;  Phinney 
V.  Baldwin,  16  111.  108;  Etnyre  v.  Mc Daniel,  28  id.  201; 
Heartt  v.  Uhodea,  GO  id.  851;  Spencer  v.  Max  field,  16 
Wis.  B41;  Pruyn  v.  Milwaukee,  18  id.  307;  Hand  v. 
AmiHtrong,  18  Iowa,  324;  lliompson  v,  PicJtel,  20  id. 
490;  McLane  v.  Abrams,  2  Nov.  199;  Overton  v.  Bnlton, 
Olleisk.  762.  It  has  since  been  affirmed  by  decisions 
of  the  highest  courts  of  Ohio,  Michigan  and  Virginia. 
MofincU  V.  Sturgeas,  *&  Ohio  St.  384;  Marietta  fron 
Works  V,  LoUimer,  id.  621;  Warner  v.  Ju/f,  38  Mich. 
662;  Cecil  v.  Hicks,  29  Gratt.  1.  And  it  has  been  acted 
on  by  Judge  Lowell  in  the  Circuit  Court  of  the  United 
States  for  this  District.  Burgess  v.  Soxithbridge  SaV' 
ings  Bank,  2  Fed.  Rep.  600. 

In  Connecticut  the  law  seems  formerly  to  have  been 
considered  as  settled  in  accordance  with  these  decis- 
i(»ns;  and  although  some  recent  dicta  have  a  tendency 
to  explain  away  the  grounds  assigned  in  the  earlier 
Judgments,  there  is  no  adjudication  to  the  contrary. 
BcckwiUi  V.  Hartford,  Providence  A  Fishkill  Railroad, 
20  Conn.  268;  Adams  v.  Way,  3^  id.  419;  Hubbard  v. 
CaZla/uiTi,  42  id.  524,637;  SujgHcld  Ecclesiastical  Society 
V.  Loomis,  42  id.  570,  575;  Seymour  v.  Continental  Ins. 
Co.,  44  Id.  300. 

The  earlier  decisions  in  New  York  support  the  same 
rule,  both  as  to  mortgages  and  as  to  ordinary  debts. 
MUlerv,  Burrouglis,  4  Johns.  Ch.  436;  Van  Beuren  v. 
Van  Oaa^beck,  4  Cowen,  496.  But  in  the  light  of  later 
cases  the  question  may  perhaps  be  considered  an  open 
one  in  that  State.  See  Bell  v.  Mayor  of  New  York,  10 
Paige,  49;  Hamilton  v.  Van  Renrisselaer,  43  N.  Y.  244; 
Bitter  v.  Phillips,  63  id.  686.  It  may  be  doubted  how- 
ever whether  the  cases  of  Maconiber  v.  DunJutm,  S- 
Wend.  650,  and  United  States  Bank  v.  Chapin,  9  id. 
471,  sometimes  referred  to  in  discussions  of  the  sub- 
ject, are  really  applicable.  In  one  of  them  the  decision 
was  that  a  corporation  authorized  by  its  charter  to 
charge  interest  for  a  full  month  on  loans  for  more  than 
fifteen  days  and  less  than  a  month,  could  not  demand 
interest  at  the  same  rate  during  subsequent  months 
while  such  a  loan  remained  unpaid.  In  the  other,  the 
only  point  decided  was  that  a  bank  limited  by  statute 
to  aix  per  cent  interest  on  all  discounts  was  not 
thereby  prevented  from  recovering  the  legal  rate  of 
B6Ven  per  cent  as  damages  after  breach  of  the  contract 
by  the  other  party.  Each  case  turned,  not  upon  the 
terms  of  a  coutraot,  but  upon  the  effect  of  a  peculiar 
statute,  the  scope  of  which  was  clearly  defined  and 


limited.  And  in  noilhor  of  them  is  there  any  intima- 
tion of  an  inCenlion  to  overrule  the  decision  of  Chancel- 
lor Kent  in  jifiller  v.  Burrourjlis,  or  that  of  Chief  Justice 
Savage  and  Justices  Sutherland  and  Woodworth  in  Van 
Beuren  v.  Van  Gaanberk.  The  case  of  Kttd^n  v,  MohUe 
Bajik,  14  Ala.  2:53,  is  liko  United  Stut4^s  Bank  v.  ChajHn. 

In  Ashuelot  Railroad  v.  Elliot,  67  N.  H.  397,  437,  430, 
cited  for  the  defendant  Farnsworth,  the  point  decided 
was  that  upon  bonds  bearing  interest  at  the  rate  of  six 
per  cent  annually,  payablo  haK-yoariy,  interest  after 
maturity  and  payment  of  all'the  coupons  should  be 
computed  in  equity  at  the  rate  of  six  per  cent,  without 
annual  or  other  rests;  in  short,  that  compound  inter- 
est should  not  bo  allowed  in  a  suit  on  the  principal 
debt.  That  decision,  in  effect  overruling  Pierce  v. 
Rowe,  1.  N.  H.  179,  accords  with  the  general  current  of 
authority,  in  equity  as  well  as  at  law.  Ferry  v.  Ferry ^ 
2  Cush.  92;  Connecticut  v.  Jackson,  1  Johns.  Ch.  13; 
Van  Uenschootenv.  Lawson,  6 id. 313;  Moxwyy,  Bishop^ 
5  Paige,  08;  Sjmrks  v.  Garrigues,  1  Binn.  152,  165; 
Stokely  v.  Thompson,  34  Penn.  St.  210;  Doe  v.  Warren, 
7  Greenl.  48;  Parkhurst  v.  Cummings,6Q  Me.  155.  It 
does  not  affect  the  question  before  us. 

The  leading  cases  in  support  of  the  defendant's  view 
are  Ludwick  v.  Huntzinger,  5  W.  &  S.  51,  and  Brewster 
Y.WakeJield,  22  How.  118. 

In  Ludwick  v.  Huntzinger,  it  was  held  by  the  Supreme 
Court  of  Pennsylvania  that  on  a  bond  for  the  payment 
of  money  in  twenty-one  months,  with  three  per  cent 
interest  from  date,  the  obligee  was  entitled  to  recover 
three  per  cent  interest  until  the  time  fixed  for  pay- 
ment, and  six  per  cent  afterward. 

In  Brewster  v.  Wakejield,  it  was  held  by  the  Supreme 
Court  of  the  United  States  (reversing  the  judgment  of 
the  Supreme  Court  of  the  Territory  of  Minnesota  In  1 
Minn.  352),  that  upon  a  mortgage  to  secure  notes  which 
respectively  stipulated  for  the  payment  of  interest  at 
the  yearly  rates  of  twenty-four  and  twenty-five  i>er 
cent,  where  the  rate  fixed  by  statute  in  the  absence  of 
express  agreement  was  seven  per  cent,  interest  at  the 
rate  of  seven  -per  cent  only  could  be  recovered  after 
the  maturity  of  the  notes.  Chief  Justice  Taney,  in 
delivering  judgment,  said:  '*The  contract  being  en- 
tirely silent  as  to  interest  if  the  notes  should  not  be 
punctually  paid,  the  creditor  is  entitled  to  interest 
after  that  time  by  operation  of  law,  and  not  l>y  any 
provision  in  the  contract.  And  in  this  view  of  the  sub- 
ject we  think  the  Territorial  courts  committed  an  error 
in  allowing,  after  the  notes  fell  due,  a  higher  rate  of 
interest  than  that  established  by  law  where  there  was 
no  contract  to  regulate  it.*'  He  then  referred  to  the 
cases  of  Macomber  v.  Dunham,  United  Sfotes  Batik  v. 
Chapin,  and  Ludwick  v.  Huntzinger,  above  stated; 
and  added :  '*  Nor  is  there  any  thing  in  the  character 
of  this  contract  that  should  induce  the  court,  by  sup- 
posed intendment  of  the  parties  or  doubtful  inferences, 
to  extend  the  stipulatien  for  interest  beyond  the  time 
specified  in  the  written  contract.  The  law  of  Minne- 
sota has  fixed  seven  per  cent  per  annum  as  a  rettWOable 
and  fair  compensation  for  the  use  of  money;  and 
whore  a  party  desires  to  exact  from  the  necessities  of  a 
borrower  more  tlian  three  times  as  much  as  the  I«egii- 
lature  deems  reasonable  and  just,  he  must  take  oaie 
that  the  contract  Is  so  written,  in  plain  and  unambig- 
uous terms ;  for  with  such  a  claim  ho  must  stand  upon 
his  bond.** 

The  same  rule  appears  to  have  been  foUowed  by  the 
Supreme  Court  in  a  case  from  the  Territory  of  Utah. 
Burhhisel  v.  Firman,  22  Wall.  170.  And  it  has  since 
been  adopted  as  a  general  rule  by  the  courts  of  Kan- 
sas, Minnesota,  South  Carolina,  Rhode  Island,  Ken- 
tucky, Arkansas  and  Maine.  Robinsofh  ▼.  Kintiey^  2 
Kans.  184;  Lasl^y.  Lamhert,  15  Minn.  416;  Morekmd 
V.  Lawrence,  23  id.  84;  Langston  v.  South  Carolina 
Railroad,  2  S.  C.  (N.  8.)  248;  Peorce  ▼.  fietMiesty,  10 
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R.  I.  a«;  RiUinyv.  Thomi,HOH,  VJ  l^unh.  310;  Xmtnn 
T.  Keiuierly,  31  Ark.  G2(i;  Ihtran  v.  Ayn;  07  .%!♦•.  li:»; 
Eaton  V.  lioisstmuauU,  Cr  id.  MO. 

But  tho  later  jud^meuts  of  tho  Supremo  Court  ex- 
hibit a  differiMicu  of  opinion  om  to  the  jrtMierul  rulo. 
thou;;h  not  of  adjudication  in  tbo  particular  casos  be- 
fore the  court. 

lu  Cronnrell  v.  County  of  Sac,  \K\  V.  S.M,  which  iimso 
ill  the  Circuit  ( Vmrt  of  tho  Uniti-d  Staten  for  tlie  DU- 
trloXot  Iowau|H>nabondg:ivi*n  in  Iowa  and  HtipulatinK 
fof  the  payment  of  ten  pi»r  cent  interest,  Mr.  Justice 
Fidflf  delivering?  tho  Judgment  <if  tlie  Supreme  Court, 
trt'^^ted  the  decision  in  fimcstrr  v.  Wakrjlrhl  as  based 
uf>«3U  the  exorbitant  rate  of  tho  iiitentst,  and  afiiT  re- 
ferTliiK  to  Drunnon  v.  IIurHvll  and  many  of  the  other 
A-XTi crican caseH  above  oitrd,  said :  **  Tho  pn?i»oinleranc<^ 
of  opinion  is  in  favor  of  thedoctrine  that  t  hoed  ipuhited 
ra.to  of  interest  attends  the  contract  until  it  is  mcrp'd 
ill   lliejudfi^ment."     And  it  was  held,  reveriiin^  in  this 
rei»p«ct  the  judgment  of  the  C'ircuit  Court,  that  tin* 
coitt^trnclioii  jciveii  by  the  Supn^mo  (^>urt  i»f  Itiwato 
iho  statute  of  that  State  wan  conclusive,  and  that  inter- 
est; xnastbe  computed  at  the  nito  cxprcHdcd  in  tlic  con- 
imct  to  the  time  of  judgment. 

Oil  the  other  band,  in  tho  cane  of  Hohhu  v.  'VruHl 

Co.,  100  U.  S.  ri, which  arose  in  the  District  of  C<.lumbia 

under  a  statute  like  ount  except  in  not  allowing;  tho 

parlies  to  stipulate  for  interest  at  apreator  nito  than 

teu  per  ceut,  it  was  held,  up<m  a  bill  in  equity,  that  on 

a  noteivade  paj'ablo  in  four  years  with  interest  at  the 

rate  of  ten  per  cent  payable  Hemi-annually  and  secured 

by  ft  conveyance  of  real  estate  in  truHt,  interest  from 

the  niaiurity  of  tho  note  should  be  computt'd  at  tin; 

ordiuary rt^te  of  six  per  cent  oidy;  and  Mr.  Justice 

Swayne  in  delivering  judjjment  said  :  "  Tho  rule  hj^rc- 

lofuro  applied  b^*  this  court  under  the  circumstance's 

•*f  Ihis case  has  been  to  give  the  contract  riile  up  to 

the  maturity  of  the  contract,  and  thereafter  tho  rale 

pwieribwd  for  castas  where  the  parties  theniselves  have 

JJ»«4  no  rate.     Ureirnfer  v.   Wukt field,  22  IIcjw.  IIS; 

J*^rnhiHrl  t.  Finnan,  22  Wall.  170.     Where  a  difTercMit 

J^lu has  been  established,  it  governs,  of  course,  in  tliat 

J^^ly.    The  question  is  always  one  of  local  law. 

7oit subject  won  fully  examined  in  the  recent  case  in 

tnii court  of  Cromwell  v.  County  of  Sue,  94  U.  S.  .Jol. 

^^  need  not  go  over  the  ground  again.    Hero  the 

■Jll^ent  of  tho  parties  extends  no  further  than  to 

tm  time  fixed  for  the  payment  of  the  principal.     As 

toereiy  thing  beyond  that  it  is  silent.     If  pu^-ment  be 

P^taade  when  tho  money  becomes  due,  there  is  a 

^^hof  the  contract,  and  the  cn?ditor  is  entitled  to 

t'"'**W8.    Where  none  has  been  agreed  upon,  the  law 

^n  the  amount  according  to  the  standard  a])plied  in 

■Jl^wch  cases.    It  Is  the  legal  rate  of  interest  where 

Iw  parties  have  agreed  upon  none.     If  the  parties 

™**»tthat  tlie  contract  rate  should  continue,  it  would 

"*T«  been  easy  to  say  so.     In  the  absence  of  a  stipula- 

"^ii  inch  an  intendment  cannot  bo  inferred." 

J^'^^w  upon  th  is  subject  as  declore«i  by  the  Supreme 

|-J""*o'the  United  States  would  npi>ear  to  be,  that  in 

wcDiitrictof  Columbia  or  in  aTerritory  of  the  United 

at»t«i,  the  rate  of  interest  agre<»d  by  the  parties  in  the 

"•^I'nrm  is  recoTerablo  to  the  stipulated  time  of  i)ay- 

^«itou]y,  and  the  statute  rate  of  Interest  afterwanl; 

r**^^^ cases  arising  In  any  State  nmst  be  governed 

^^J^J'Jcal  law  ad  expounded  by  its  courts. 

A*^  observations  may  be  made  on  the  judgments 
•"if «  are  opposed  to  tho  decision  in  Jiranuon  v.  ITur- 
*«•  Ut  Thoy  admit  that  the  Intent  of  tho  parties,  if 
^P'^wedwlth  Hufflcient  clearness  In  their  contnu?t, 
^^EOTernthe  rate  of  interest  to  tho  time  of  judg- 
"*"*•  Urtvster  y.  WakefUld  and  Ilohlen  v.  Tniutt  Co., 
Jr"« Cited;  Pearce  v.  Sennessy,  10  R.  I.  2L7 :  <  'apan  v. 
Crowri^flj  Me.  283;  Paine  v.  CawelU  08  id.  80;  Gray 
r.Drbcoe,  6  Bosh,  087;  Young  v.  Thonijtaon,  2  Kans. 
^    20.  They  ffiitjj^  ^^^?lmi  *^*^'*  to  tho  leading 


Knglish  cases,  thai  if  interest  after  the  maturity  of  tho 
coiitRict  is  to  be  recovered  not  as  interest  but  as  dam- 
ages, it  must  necessuirily  be  estimated  at  tho  ordinary 
rate. 

Tho  question  being,  as  is  clearly  recognized  in  the 
two  most  recent  judgments  t)f  tho  Supreme  Court  of 
the  Ignited  Slates,  one  of  local  law,  in  d<*ciding  which 
this  court  is  not  bound  by  tho  opinion  of  an.vr)lher  tri- 
bunal, wo  are  const rain(ul,  with  groat  respect  for  those 
who  take  a  dilTtirent  vitnv  of  the  subject,  t<i  say  that 
the  rule  established  in  this  Commonwealth  b}-  the  ad- 
judication in  IJrannon  v.  TlurstU  ai)p(.'ars  to  us  to  best 
accord  with  the  purpose  of  the  Legislature,  with  the 
apparent  intention  of  tho  jiarlies,  with  the  usage  and 
understanding  o[  men  of  business,  with  the  weight  of 
legiil  reasoning  and  authfirit y.  and  with  tins  principles 
of  equity  that  gi»vcrn  the  enforcement  and  redemption 
of  mortgages. 

In  tin;  case  bt;fore  us,  each  of  the  mortgages  to  tho 
plaint  ill',  duly  reconled  and  subjc^ct  to  which  the  di*- 
fentlant  Farnsworth  took  his  title,  makes  the  payment 
by  the  mortgagors  of  the  ])rincipal  debt  in  tivoyeai*s, 
"  with  interest  semi-annually  at  the  nito  <if  seven  and 
a  half  i)er  cent  per  annum,"  a  condition  upon  which 
the  mortgage,  and  "  one  note  <if  even  ilate  herewith  " 
whereby  tho  mortgagors  "promise  to  pa}-  the  said  cor- 
poration or  order  tho  said  sum  and  inl  eresl  at  tlie  times 
aforesaid,"  shall  be  void.  Kach  of  tho  notes  thus  re- 
ferred to  d«)es  in  the  most  explicit  terms  require  inter- 
est to  **  bo  paid  semi-annually  at  the  rate  of  seven  and 
a  half  {Kir  centum  per  annum  during  said  term,  and 
for  such  further  time  as  said  principal  sum  or  any  part 
thereof  shall  renuiin  unpaid;"  and  tho  descrix^tion  of 
the  debt  and  interest  in  the  mortgage  might  beheld 
Hullicient  to  give  any  one  taking  tho  land  subject  to 
the  mortgage  such  information  that  he  could  not  re- 
deem the  lanil  without  paying  interest  according  to 
t-lie  stipulation  in  the  notes,  even  if  by  that  stipulation 
such  interest  was  to  be  computed  fi^r  a  lonirer  period 
than  W(nild  appear  upon  tho  face  of  tho  niortgago  taken 
b}-  itself,  liirhardsv.  Jio/iiiiS,  18  How.  li:j;  Avkensv. 
\Vhn<tnn,  7  C.  K  (Jreen,  4 W.  But  we  do  not  decide 
that  point,  because  we  are  c)f  o]iinion  on  the  gmunds 
alriMidy  stated  that  the  leg:il  eflect  of  the  provision  of 
tiio  mortgage  is  the  same  as  that  of  the  fuller  language 
of  the  note. 

The  stipulated  rale  is  tnily  one-lUth  of  one  per  cent 
a  year  higher  than  the  inten^st  payable  upon  some 
notes  of  the  United  Statics,  and  there  is  no  x>r(>tense 
that  it  is  unconscionable  or  unreasonable.  The  claim 
up<in  the  money  received  by  Farnsworth  from  the  city 
is  no  less  than  it  would  have  been  agsiinst  the  land  for 
which  that  money  is  a  substitute.  Famsmtirth  v. 
liustoji,  I'JQ  Muss.  1.  As  ho  might  at  anytime  have 
stopped  the  running  of  tho  interest  after  tho  maturity 
of  the  notes  by  performing  his  obligation  and  paying 
the  mortgage  debt,  neither  tlio  lapse  of  time  nor  the 
other  circumstances  of  the  case  affonl  any  reason  why 
tho  plaintiff  should  not  recover  interest  at  the  stipu- 
lated Rit<3  at  the  time  of  the  decree. 

Decree  affirmed. 


FORMS    OF    IXSTltUMENTS— FRAUD -- AS- 
SlONMEyr  OF  SUIT, 


SUI'REME  L'OUUT  OF  THE  UNITED  STATES,  JAN.  10,  1881. 

Okokqb  et  aij.,  PluintifTs  in  Error,  v.  Tate. 

A  btHid  given  by  defendants  boli>w  to  prevent  the  execution 
of  an  uttuchuient  against  the  principals  in  Ruch  lioiid. 
In  favor  of  tho  firm  of  M.  &  (.!.,  was  assigned  for  a  valu- 
able consideration,  to  plaintiff  below,  T.,  by  a  writing 
reading  thus.  *M,  W.  (}.,  In  consideration,  etc.,  do 
hcn^by  assign  to  T.  thu  within  iiistnnnent  and  all  n\y 
Interest,**  ete.  **  Witness  my  hand  and  seal,  **  etc  *'  M. 
&  O.,  by  W,  (r.**  It  was  shown  that  tho  other  partner^ 
G.,  ac(iuicaced  In  tho  assigumont. 
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Held,  in  an  action  upon  tho  bond  by  T.,  that  the  assiKnment 
was  valid  to  transfer  to  T.  the  title  of  the  firm  to  such 
bond. 

//pW,  also,  that  proof  of  fraudulent  representations  by  M. 
&  Om  beyond  the  recitals  in  the  bond,  to  induce  its  exe- 
cution by  defendants,  was  not  admissible. 

UeUU  further,  that  an  instruction  that  an  assignment  of  the 
claim  in  suit  aj^inst  tho  principals  in  the  bond,  or  an 
assij^nment  of  the  Judgment  rendered  therein,  would 
also  transfer  the  bond,  was  not  error. 

IN  error  to  the  Circuit  Court  of  the  United  States  for 
tho  District  of  Kansas.    Action  upon  a  bond.    The 
opinion  states  the  case. 

SwAYNE,  J.  The  errors  assigned  in  this  case  relate 
to  three  subjects:  The  admission  in  evidence  by  the 
court  upon  tho  trial  below  of  the  instrument  dated 
November  1,  1872;  the  refusal  by  the  court  to  permit 
evidence  to  be  given  of  fraud  by  the  defendant  in 
error,  In  procuring  from  tho  plaintiffs  In  error  the 
bond  upon  which  tho  judgment  below  was  recovered; 
and  the  Instructions  given  by  the  court  to  tho  jury 
touching  the  set-off  claimed  by  the  plaintiffs  in  error. 

These  several  topics  will  be  separately  considered. 

1.  The  instrument  referred  to  purports  to  be  an  as- 
signment to  Tate  of  tlie  bond  of  the  plaintiffs  in  error. 
It  begins  and  proceeds:  "I,  William  Greene,  in  con- 
sideration of  the  sum  of  l^,r>09  to  mo  in  hand  paid  by 
Samuel  W.  Tate,  ♦  ♦  *  do  hereby  assign  to  said 
Tate  Uie  icithin  iiiab^nientt  and  all  my  interest  in  the 
covenants  and  agreements  therein  contained,  ♦  ♦  ♦ 
and  I  hereby  assign  and  convey  to  and  for  the  benefit 
of  said  Tate,  all  my  right  and  Interest  In  a  certain  suit 
now  pending,  ♦  ♦  ♦  wherein  I,  William  Greene, 
and  J.  J.  Myers  are  plaintiffs,  and  M.  B.  George  & 
Bros,  are  defendants,"  etc.  Tho  testatum  clause  is: 
'*  Witness  my  hand  and  seal,  this  1st  day  of  November, 
A.  D.  1872.     Myers  &  Greene,  by  Wm.  Greene." 

It  was  in  proof  that  the  firm  of  Myers  &  Greene  were 
largely  indebted  to  Tate.  Ho  applied  to  Myers  for 
payment.  Myers  said  they  had  a  claim  against  George 
&  Brothers  then  in  suit.  He  requested  Tate  to  "go 
up  and  seo  Billy  Greene,"  and  added,  **he  will  let  you 
have  the  claim  against  George  &  Bros."  Tate  went  to 
Greene,  and  Greene  had  tho  Instrument  in  question 
drawn,  and  after  its  execution  delivered  it  to  Tate. 
Greene  further  agreed  that  the  judgment  in  tho  pend- 
ing suit  should  be  assigned  to  Tate  as  soon  as  It  was 
recovered . 

Tate  subsequently  saw  Myers  and  showed  him  the 
assignment.  He  said  It  was  *^all  right,"  and  Tate 
thereupon  gave  up  to  him  the  notes  of  Myers  &  Greene 
to  the  amount  of  the  claim  against  George  &  Bros. 

The  bond  was  given  to  prevent  the  execution  of  a 
writ  of  attachment  issued  for  the  seizure  of  the  prop- 
erty of  George  &  Bros.,  to  secure  the  payment  of  any 
judgment  Myers  &  Greene  might  recover  against  them. 
It  was  conditioned  for  the  payment  of  such  judgment. 

Viewing  the  transaction  in  the  light  of  this  evidence, 
it  cannot  be  doubted  that  it  was  the  intention  of  both 
parties  that  the  bond  should  be  transferred  to  Tate, 
and  we  think  that  intent  was  made  effectual.  The  dif- 
ficulty, so  far  as  there  Is  any,  has  arisen  from  the  un- 
skillfulness  of  tho  draftsman  of  the  Instrument.  The 
assignment  could  have  been  made  by  one  of  the  part- 
ners, and  ho  could  have  made  It  by  parol.  Jones  v. 
Guaranty  Co.,  101  U.  S.  631;  Story  on  Part.,  S  101.  Tho 
signature  of  the  firm-name  shows  that  the  instrument 
was  intended  to  be  the  act  of  both  partners,  and  effect 
must  be  given  to  it  acoordingly.  This  can  be  done 
upon  settled  legal  principles  and  analogies. 

If  a  promissory  note  be  drawn  **I  promise  to  pay," 
eto.,  and  is  signed  by  more  than  one  person,  it  is  the 
joint  and  several  note  of  all  who  sign  it.  Clark  v. 
Blockstockf  8  Eng.  C.  L.  159;  Hunt,  Adm^r^  v.  Adams, 
6  Mass.  519;  Same  v.  Same,  6  id.  868. 

''^  '^ne  party  only  be  named  as  obligor  in  the  body  of 


a  bond,  and  others  sign  it  also,  all  are  bound.  In  no 
other  way  can  any  effect  be  given  to  the  signatures  of 
those  not  so  named.  The  Intent  Is  clear  and  that  is 
sufficient.  Parks  v.  Drinkerhoff,  2  Hill,  G65 ;  Perkins 
V.  Goodman,  21  Barb.  220.  A  bond  to  B.^s  executors, 
B.  being  alive,  is  a  bond  to  B.  Langdon  v.  Goole,  3 
Levlnz,  22. 

In  Sympson  v.  Henderson,  22  Eng.  C.  L.  313,  a  writ- 
ten contract  stipulated  that  a  ship  should  be  ready  to 
take  freight  on  board  ^^ forthwith.*^  Parol  evidence 
was  admitted  to  show  the  surrounding  circumstances 
when  the  contract  was  made.  Lord  Tenterden  said: 
'*  The  word  forthwith  in  strictness  means  immedia.te]y, 
but  it  is  plain  this  cannot  be  the  construction  to  be 
affixed  here.  It  was  known  that  she  required  some 
repairs,  at  least  to  be  coppered,  and  some  time  must  be 
allowed  for  that."  He  left  it  to  the  jury  to  say 
whether,  under  the  circumstances,  the  vessel  had  been 
made  ready  within  a  rea^onaitU  time. 

*'  Debt  on  an  obligation  to  pay  TL  by  2s.  a  week  until 
tho  71.  were  paid,  and  If  he  failed  of  the  payment  of 
the  28.  at  any  of  the  days  whereon  it  ought  to  be 
paid,  the  obligation  to  bo  void,  or  else  to  remain  In 
full  force.  The  defendant  pleaded  that  he  did  not  pay 
the  28.  on  one  of  the  days  whereon  it  ought  to  be  i>aid. 
The  plaintiff  demurred."  ♦  ♦  ♦  **  The  court  held 
that  the  condition  should  be  taken  dlstrlbutively,  by 
referring  particulars  to  particulars,  viz.,  that  If  be  paid 
the  72.  tho  obligation  should  be  void,  but  if  he  failed 
of  the  paying  of  the  28.  at  any  of  the  days,  it  should 
be  in  full  force  —  to  which  the  rest  agreed  —  for  the 
obligation  shall  not  be  of  no  effect  if  by  any  means  it 
may  be  mado  good."  Vernon  v.  Alsop,  1  Levlnz,  77. 
It  has  been  said  by  an  eminent  writer  that  **  words  are 
the  counters  of  the  wise  and  the  money'  of  the  un- 
wise." Their  office  is  to  symbolize  ideas.  The  intent 
of  tho  parties  is  the  contract,  and  whenever  that  is 
ascertained,  however  inartificially  expressed,  it  is  the 
duty  of  courts  to  give  it  eflbot. 

As  between  Myers  &  Greene  and  Tate,  the  title  of 
Tate  was  good  by  estoppel.  The  consideration  which 
passed  from  him  to  them  made  it  so.  A  title  to  real 
estate  thus  acquired  is  effectual  either  for  attack  or  de- 
fense In  an  action  of  ejectment.  Dickerson  v.  Col- 
grove,  100  U.  S.  578.  The  court  below  committed  no 
error  in  this  connection. 

2.  Proof  of  fraudulent  representations  by  Myers  k 
Greene,  beyond  the  recitals  in  the  bond,  to  induce  its 
execution  by  the  plaintiff  in  error,  was  properly  re- 
jected. It  is  well  settled  that  the  only  fraud  permis- 
sible to  be  proved  at  law  in  these  oases  is  fraud  touch- 
ing the  execution  of  the  instrument,  such  as  misread- 
ing, the  surreptitious  substitution  of  one  paper  for  an- 
other, or  obtaining  by  some  other  trick  or  device  an 
instrument  which  the  party  did  not  intend  to  give. 
Hartshome  el  al.  v.  Day,  19  How.  211;  09ierh€iui  v. 
HiU  el  at,  3  Hill,  513;  Delden  v.  Davies,  2  HaU  (S.  C), 
466 ;  Franchot  v.  Leach,  5  Cow.  506.  The  remedy  is  by  a 
direct  proceeding  to  avoid  the  Instrument.  Irtfing  v. 
Humphrey,  4  Hopk.  284. 

The  evidence  was  properly  rejected  for  another  rea- 
son. Where  a  party  reaps  the  i)eneflt  which  the  bond 
gives  in  such  cases,  and  is  called  upon  to  respond,  he 
is  iiDt  permitted  to  repudiate  the  obligation  he  has 
assumed.  In  a  case  not  unlike  this  Judge  Story  said : 
*'The  question  is  not  new,  and  lam  entirely  satisfied 
that  where  the  claimant  voluntarily  accepts  a  deliveiy 
on  ball,  it  is  an  estoppel  of  bis  right  to  contest  the 
security.  He  accepts  or  not  at  his  pleasure,  and  it 
would  bo  grossly  inequitable  if  he  might  lie  by  until 
the  close  of  the  cause  and  receive  and  use  the  prop- 
erty, and  then  by  detecting  an  error  iu  the  bond  set 
the  whole  judgment  of  the  court  at  defiance.**  The 
Brig  Struggle,  1  Gallison,  477.  See,  also,  Bigelow  on 
Estoppel,  p.  206,  and  post,  and  2  Whart.  on  Evidence,  I 
1089,  and  the  authorities  cited  by  eaoh  aaUior. 
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3.  The  instructions  as  to  the  set-off  or  counter-olnim 
were  as  favorable  to  the  plaintiffs  in  error  as  tbey  had 
B  right  to  ask.  The  jury,  ui>on  the  evidence,  found 
against  them.  With  this  result,  there  being  no  error 
of  law  involved,  this  court  has  nothing  to  do. 

L  It  is  Insisted  that  tlie  court  erred  in  instructing 
the  Jury  that  **an  assignment  of  the  claim  in  suit 
against  Greorge  &  Bros.,  or  an  assignment  of  the  judg- 
ment rendered  thereon,  would  also  transfer  the  bond 
sued  upon  in  this  action.'' 

In  this  there  was  no  error.  The  instruction  was  in 
exact  conformity  to  the  law  upon  the  subject.  Bote- 
doin  V.  Coleman^  6  Duer,  182;  Craig  v.  Parkin,  40  N.  Y. 
181;  Clafflny.  Oittromj  54  id.  681;  PnUiaon  v.  Jlull,  9 
Cow.  747;  Dintruff  v.  CVi7te»kZen,  1  T.  &  C.  143;  Ilos- 
mer  v.  Tnie,  19  Barb.  106. 

All  the  assignments  of  error  are  without  merit  and 
the  judgment  of  the  Circuit  Court  is  allirnied. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Contract — construction  of  bond  of  indemnity 
—  explanation  bv  circumstances  —  conflict  be- 
tween written  and  printed  parts— ratification 
BY  ATTORNEY. —  An  execution  issued  by  defendant s 
herein  to  a  marshal,  contained  three  addresses  of  the 
judgment  debtor,  viz.,  on  Sixth  avenue,  on  Broadway 
and  on  Third  avenue.    The  marshal  made  levies  upon 
goods   on   Sixth   avenue  and  on    Broadway,  for  an 
amouut  more  than  twice  that  called  for  by  the  execu- 
tion.    After  the  levy  the  goods  in  one  place  were 
claimed  by  one  Dickson  as  owner,  and  in  the  other  hy 
one  Hunt.    Thereupon,  at  the  request  of  the  marshal, 
defendants   herein   executed  a  bond   of   indenmity, 
which  recited  in  writing  that  the  property  wus  claimed 
by  "one  Dickson **  and  **  one  Hunt."    A  printed  clause 
in  the  bond  set  forth  that  its  protection  extended  to 
any  property  which  the  marshal  "shall  or  may  judge 
to  belong  to  the  said  judgment  debtor."    After  the 
execution  and  delivery  of  the  bond  the  property  on 
the  Sixth  avenue  was  eloigned  and  taken  away  from 
the  marshal's  possession.     The  marshal  notified  de- 
fendants of  this,  and  they  told  him  they  should  hold 
him  responsible  for  the  levy.    Thereafter  the  marshal, 
without  knowledge  of  defendants,  levied  upon  and 
told  goods  at  the  Third  avenue  address  of  the  judg- 
ment debtor,  as  belonging  to  him.    These  goods  were 
claimed  by  one  Hunt  as  owner,  who  received  a  judg- 
nient  for  their  value  against  the  marshal.    The  pro- 
^^^  of  these  goods  were  paid  by  the  marshal  to 
defendants,  but  received  by  them  without  knowledge 
M  to  where  they  came  from.    Held,  that  in  this  case 
tliebond  must  be  construed  in  reference  to  the  circum- 
"^ceg,  there  being  an  ambiguity  between  tho  written 
'^taland  printed  stipulations.    This  is  a  rule  of  in- 
^'^nvetation  merely,  and  does  not  permit  the  making 
^  *  new  contract  or  a  reformation  of  it,  or  a  disre- 
^^  of  its  terms.    It  authorizes  only  a  just  construc- 
tion of  their  terms  and  a  fair  inference  as  to  the 
^BiQion  understanding  of  both  the  contracting  par- 
^*    Blossom  V.  Griffin,  13  N.  Y.  5G9;  Griffiths  v. 
™denbiirg,  41  id.  46G;  Thomas  v.  Wurcott,  53  Barb. 
??i  Liddle  v.  Market  Fire  Ins.  Co.,  4  Bosw.  170.    In 
tJ*  CMe  the  parties  intended  only  that  indemnity 
f~|^d  be  given  as  to  the  Sixth  avenue  and  Broadway 
r^*"*  and  did  not  Intend  the  bond  to  cover  a  future 
i  7k  ^^^'^  could  be  had  also  to  the  further  rule  that 
J*^^  interpretation  of  the  language  of  an  instrument, 
^^^  weight  should  be  given  to  the  written  than  to 
r^Wnted  words,  where  they  lead  different  ways  and 
^  to  oontraij  results.    Hill  v.  Miller,  76  N.  Y.  82; 
fS^^'  Alb.  Mut.  Ins.  Co.,  17  id.  194;  Benedict  v. 
V^Ibs.  Co.,  81  id.  397.  Held,  also,  that  the  fact  that 
r^[^>nts'  wMomej  had  knowledge  that  the  money 
'^Wthe  manlial  to  them  whs  the  proceeds  of  the 


Third  avenue  levy,  did  not  constitute  a  ratification  of 
tho  levy.  He  had  no  authority,  as  attorney,  to  bind 
them  by  directing  a  trespass,  or  ratifying  one  when 
committed.  Welsh  v.  Cochran,  G3  N.  Y.  181;  Averill 
V.  Williams,  4  Den.  295.  Besides,  he  had  the  right  to 
assume  that  the  money  had  been  collected  by  the  mar- 
shal at  his  own  risk.  Judgment  affinned.  Clark,  ap- 
pellant, V.  Wootlr^iff  et  at.  Opinion  by  Finch,  J, 
[Decided  Jan.  18,  1881.] 

Criminal  ijiw—t^rceny— variance — ownership 
in  corporation— surpi.usaue—constri7ctivb  pres- 
ence of  one  enoaoed  in,  makes  him  a  principal  — 
evidence— letters  written  by  accomplice — testi- 
mony introduced  out  op  order  —  wafver.  — (1.)  in 
an  indictment  for  larceny  tho  averment  was  that  the 
property  stolen  was  owned  by  a  body  corporate,  organ- 
ized and  existing  under  tho  law^s  of  the  State  of  New 
York.  Tho  corporation  was  named  by  its  true  corpo- 
i*a(o  name.  The  proof  at  trial  was  that  the  corporation 
was  organized  under  the  laws  of  the  United  States. 
There  was  no  objection  made  to  the  evidence  on  the 
ground  of  variance.  After  the  people  rested,  the  pris- 
oner moved  to  quash  the  indictment  on  the  gnmnd 
that  there  was  no  proof  that  the  property  was  owned 
by  a  corpoi-ation  organized  under  tho  laws  of  New 
York,  as  averred;  and  after  a  verdict  of  guilty  an  ar- 
rest of  judgment  wus  moved  upon  the  same  ground. 
Ilvld,  that  tho  averment  as  to  the  laws  under  which 
the  corporation  was  organized  was  surplusage,  and  the 
fact  that  the  proof  varied  was  not  a  ground  for  a  dis- 
cbarge of  the  prisoner.  If  tho  name  of  the  corporation 
which  is  averred  to  be  tho  owner  of  stolen  property  is 
correctly  stated  it  is  sufficient.  (2.)  It  was  shown  that 
tho  prisoner  had  part  in  planning  a  larceny  in  a  ware- 
house, in  spying  out  whero  the  property  was  stoned 
and  in  learning  the  ways  of  the  keeper  of  it;  that  one 
who  was  engaged  in  the  taking  induced  the  porter  of 
the  warehouse  for  a  reward  to  take  a  letter  to  a  place 
where  the  prisoner  met  him  and  conversed  about  the 
whereabouts  of  the  keeper.  Held,  that  although  the 
evidence  was  not  strong  to  show  that  the  prisoner  laid 
in  wait  to  aid  and  warn  those  engaged  in  the  taking, 
it  was  enough  to  go  to  the  jury  and  warrant  them  to 
find  that  the  prisoner  was  a  principal  in  the  larceny. 
Commonwealth  v.  Lucas,  2  Allen,  170;  Commonwealth 
V.  Knapp,  9  Pick.  49G.  To  constitute  one  a  principal 
in  a  felony  he  must  be  present  at  tho  commission  of  it. 
But  if  he  acted  with  another  to  the  same  preconcerted 
end,  and  was  so  situated  as  to  be  able  to  give  aid  to  his 
associate,  it  is  sufficient.  A  waiting  and  watching  at  a 
convenient  distance  is  enough,  as  if  in  a  case  of  larceny 
he  bo  placed  whero  he  may  learn  of  the  whereabouts 
and  movements  of  the  custodian  of  the  property,  and 
be  prepared  to  lead  him  away.  (3.)  A  decoy  letter  sent 
by  one  engaged  in  the  larceny  by  the  porter  of  the 
warehouse  to  lure  him  away  from  the  place,  held,  ad- 
missible, prisoner  having  been  shown  to  be  connected 
with  such  larceny.  (3.)  A  telegraphic  message  was 
taken  in  testimony  without  then  or  afterward  con- 
necting the  prisoner  with  it;  when  it  was  offered  by 
the  people  tho  district  attorney  said  he  expected  to 
show  prisoner's  connection  by  further  testimony,  and 
if  he  did  not,  ho  would  consent  that  the  message  be 
stricken  out.  Prisoner  objected  to  the  reception  of 
the  message.  Held,  that  it  was  in  the  discretion  of 
the  court  to  vary  the  order  of  proof,  and  tho  reception 
of  the  message  was  not  error.  Carr  v.  New  York,  etc., 
R.  Co.,  1  E.  D.  Smith,  525;  Murphy  v.  Baker,  28  How. 
Pr.  2G3;  Chapman  v.  Bro(»ks,  31  N.  Y.  88;  Doe  v.  Pass- 
Ingham,  2  (^  &  P.  440;  Staring  v.  Bowen.  6  Barb.  115; 
Cotton  V.  Ilarkins,  Litt.  Sel.  Cas.  151;  Allen's  Lessee 
V.  Parrish,  3  Ham.  (Ohio)  107;  Dunn  v.  People,  29  N. 
Y.  523;  Warren  V.  Wadsworth,  17  Wend.  108;  Flynn 
V.  Murphy,  2  E.  D.  Smith,  278;  Phiiada.,  etc.,  R.  Co.  v, 
Stimpson,  14  Pet.  463.    It  was  necessary  for  the  pris^ 
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ouor  to  ask  that  the  evidonco  bo  stricken  out  on  failure 
to  conueot  it  with  him,  and  the  fact  that  it  was  not 
stricken  out,  ho  not  asking  it,  was  not  error.  People 
V.  Parish,  4  Den.  153,  is  not  applicable  here.  See  Com- 
monwealth V.  Boyer,  2  Wheel.  Cr.  Cas.  140.  Nor  is 
Furst  V.  Second  Ave.  R.  Co.,  72  N.  Y.  542.  Judgment 
affirmed.  .IfcCdmct/,  Plaintiff  in  Error,  v.  People  of 
Xew  York.  Opinion  bj  Folger,  C.  J. 
[Decided  Jan.  18,  1881.] 

PllACTICE  — COSTS  — EXTRA    ALLOW ANCB    NOT    PEll- 
MITTED    WUEN    AMOUNT   OF  CLAIM    INDEFINITE. — By 

this  action  plaintiffs  sought  an  accountkng  bj  the  prin- 
cipal defendants,  as  trustees  and  executors  of  an  estate 
from  which,  under  a  will,  they  might  be  entitled  to 
legacies.  They  prayed  that  the  amount  found  due  to 
them  under  the  will  in  question  be  paid  out  of  the 
assets  and  property  yet  in  the  hands  of  the  defendants, 
"  so  far  as  the  same  might  be  applicable."  A  defense 
was  interposed,  a  trial  had  and  at  the  close  of  plaiiit- 
ilTd*  case  there  was  a  disniisssd  of  the  complaint.  The 
estate  in  question  was  insolvent.  Ileld^  that  there  was 
no  ground  for  an  extra  allowance,  there  being  no  basis 
existing  to  detennino  the  amount.  The  plaintiffs*  in- 
terest, when  determined,  would  have  been  *'  the  sub- 
ject-matter involved.**  It  could  not  be  the  nominal 
amount  of  plaintiffs'  legacies  nor  the  amount  of  the 
estate.  See  Struthers  v.  Pearce,  51  N.  Y.  365;  Og- 
densburgh,  etc.,  R.  Co.  v.  Vermont  &  C.  R.  Co.,  63  id. 
170.  Order  reversed  and  judgment  modified.  Weaver 
it  at.,  appellnulH^  v.  Ely  et  al.  Opinion  by  Danforth,  J. 
[Decided  Dec.  1,  1880.] 

Suretyship  —  when    the   debtor   may    become 
surety  by  agreement  with  creditor  —  dealing 

HKTWEEN  SURETY  AND  PRINCIPAL  DEBTOR.— (1)  While 

it  is  settled  that  one  of  several  original  debtors  can  so 
contract  with  the  others  for  their  assumption  and  pay- 
ment of  the  common  debt  as  to  acquire  the  right  of  a 
surety,  upon  knowledge  of  the  new  arrangement  being 
comnmnicated  to  the  creditor  (Millerd  v.  Thorn,  56 
N.  Y.  402;  Colgrove  v.  Tallman,  67  id.  95;  Calvo  v. 
Davies,  73  id.  216),  such  notice  must  be  definite  and 
distinct  and  so  given  as  to  fully  and  fairly  apprise  the 
creditor  of  the  new  arrangement.  Accordingly  where 
four  partners  were  liable  for  rent  and  it  was  agreed 
between  them  that  two  should  leave  the  firm  and  those 
remaining  should  assume  the  payment  of  the  rent,  a 
general  statement  to  the  agent  of  the  landlord  that  two 
of  t  he  partners  were  going  out  and  that  the  remaining 
two  would  stay  and  pay  the  rent,  and  the  fact  that 
there  was  an  agreement  to  do  so  was  not  communi- 
cated, lield^  that  there  was  not  enough  to  render  the 
outgoing  parties  liable  as  sureties  only.  (2.)  Where  in 
such  a  case  the  note  of  the  remaining  partners  was 
tendered  to  the  agent  of  the  landlord  in  payment  of 
the  rent,  and  be  accepted  it  upon  the  express  stipula- 
tion that  the  outftoing  partners  should  not  thereby  be 
released,  and  expressly  reserved  the  rights  and  reme- 
dies of  the  landlord  against  them,  held^  that  even  al- 
lowing the  outgoing  partners  to  be  liable  as  sureties, 
they  were  not  released.  Morgan  v.  Smith,  70  N.  Y. 
515;  Calvo  V.  Davies,  73  id.  211.  Judgment  reversed 
and  new  trial  ordered.  Palmer ,  a\tpeUant,  v.  Purdy. 
Opinion  by  Finch,  J. 
[Decided  Dec.  7,  1880.] 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT 

Jurisdiction— OF  United  States  Supbkmb  Court 

— SHARE    OF  LAND  SOUGHT    TO    BE  PARTITIONED    LESS 

THAN  95,000.  —  '*  We  have  no  jurisdlotion  in  this  case. 
The  suit  was  brought  to  recover  one  two  hundred  and 
fortieth  part  of  certain  lands,  and  for  a  partition  so  as 
to  set  off  to  the  appellant  in  severalty  that  interest. 


It  is  averred  in  the  bill  that  *  the  value  of  the  property 
sought  to  be  partitioned  amounts  to  more  than  five 
thousand  dollars,*  but  the  matter  in  dispute  on  this 
appeal  is  only  one  two  hundred  and  fortieth  part  of 
the  whole  property,  as  that  is  all  the  appellant  claims. 
Our  jurisdiction,  therefore,  depends  on  the  value  of 
that  part,  which  certainly  is  not  showu  to  be  more 
than  five  thousand  dollars.**  Appeal  from  U.  8.  Circ. 
Ct.,  Louisiana,  dismissed.  McCarthy^  appeUanU  v. 
Provo8t  et  al.  Opinion  by  Walte,  C.  J. 
[Decided  Jan.  17,  1881.] 

ACT  OF  1875  {18  Stat.,  pt.  3,  ch.  137)  does  not 


ALTER  LIMIT  OF  AMOUNT.  —  "  Although  the  act  of  1875 
(18  Stat.,  pt.  3,  470,  ch.  137)  gave  the  Circuit  Courts  of 
the  United  States  original  cognizance  of  suits  of  a  civil 
nature  arising  under  the  Constitution  and  laws  of  the 
United  States,  when  the  value  of  the  matter  in  dis- 
pute exceeds  five  hundred  dollars,  it  did  not  change 
our  jurisdiction  for  the  review  of  the  judgments  and 
decrees  of  those  courts.  That  depends  now,  as  it  did 
before,  on  the  value  of  the  matter  in  dispute,  which 
must  exceed  five  thousand  dollars.  This  record  does 
not  show  in  express  terms  or  by  fair  implicktiou  that 
the  value  of  the  property  in  controversy  reaches  that 
sum,  and  the  appeal  is  therefore  dismissed  for  want  of 
jurisdiction."  Appeal  from  U.  S.  Clro.  Ct.,  Colorado, 
affirmed.  Whitsilt  et  al.,  appellants^  v.  Union  Depot  A 
Railroad  Co.  et  al.  Opinion  by  Waite,  C.  J. 
[Decided  Jan.  17, 1881.] 

Practice  — FAILURE  TO  file  fee-bond  upon  ap- 
peal in  TIME  does   not  DEFEAT  APPEAL. — The  Writ 

of  error  in  this  case  was  returnable  to  the  October 
term,  1877.  The  return  was  duly  made  and  a  tran- 
script of  the  record  lodged  in  the  office  of  the  clerk  of 
this  court  on  the  27th  of  September,  1877.  A  citation 
in  due  form  was  issued  and  served  in  time.  By  au 
oversight  of  the  counsel  for  the  plaintiff  in  error  no 
fee-bond  was  given,  and  the  cause  was  not  docketed 
during  the  term  of  1877.  No  motion  to  docket  and 
dismiss  was  ever  made,  and  on  the  3d  of  8epteml>er, 
1878,  the  attention  of  counsel  having  been  called  to  the 
omission  of  the  security  for  costs,  an  acceptable  bond 
was  given  and  the  cause  docketed  in  form.  Held^  that 
under  the  circumstances  the  suit  would  not  be  dis- 
missed. In  some  of  the  cases  it  has  been  said  that  a 
writ  of  error  or  an  appeal  becomes  inoperative  if  a 
transcript  is  not  filed  and  the  catise  docketed  during  the 
term  to  which  it  is  made  returnable,  but  this  has 
always  been  in  cases  where  a  return  had  not  been  made 
and  a  transcript  had  not  been  filed  within  the  time. 
The  language  should  therefore  be  construed  in  con- 
nection with  those  facts.  In  Owings  v.  Tieruan*s 
Ijessee,  10  Pet.  44,  and  Van  Rensselaer  v.  Watts,  7  How. 
784,  leave  was  given  to  docket  the  cause  after  the  term 
when  the  transcript  had  been  filed  in  time  but  through 
inadvertence  a  fee-bond  had  not  been  given  and  there 
had  not  been  in  the  meantime  ;.  motion  to  docket  and 
dismiss.  That  is  this  case.  In  Selma  R.  R.  Co.  v.  La. 
Nat.  Bank,  94  U.  S.  253,  the  transcript  was  filed  in 
time,  but  the  cause  not  docketed  because  of  a  failure 
to  furnish  a  fee-bond.  In  this  state  of  things,  and 
while  the  default  continued,  a  motion  to  docket  and 
dismiss  was  made  under  rule  9  and  granted.  At  the 
next  term  the  appellant  appeared  and  moved  to  set 
aside  the  order  of  dismissal  and  docket  his  appeal. 
This  was  refused  under  the  circumstances  of  that  case. 
After  a  cause  has  been  docketed  and  dismissed  it  can- 
not l>e  again  docketed  unless  by  order  of  the  court. 
Such  is  the  rule.  If  a  return  is  made  and  the  tran- 
script deposited  in  the  clerk's  office  iu  time,  the  Juris- 
diction of  this  court  is  kept  alive.  The  docketing  of 
the  cause  after  that  is  mere^  procedure,  and  if  unrea- 
sonably delayed,  the  parties  "may  be  subjected  to  the 
consequences  of  a  failure  to  prosecute  a  suit,  which 
rests  largely  in  the  discretion  of  the  court  when  not 


THE  ALBANY  LAW  JOUTINAL 


proTlded  t..r  by  ruleu.     Rule  9  is  <if  that  elaaa.     Motion 

to  dilimiaa   writ  at  error  from  U.  S.  CJro.  Ct.,  W,  D. 

UicbiKKii,    denied.       Edicirda,    plnintlff  in    error,    v. 

United  Stales  u:  rrl.  Thompsoii.    Opiiilou  by  Waite, 

C.J. 

[Decided  D«a.,  1880.1 

TrDHT-DKED  — THCSTBS    CAN! 


Where  a  purobaser  (and  a  mortKBgee  or  truBteo  ot  g, 
tniBt-deed  stands  In  tbo  aumo  pofllllnii)  wbo  takes  a 
dwd,  has  lulormatlon  at  the  time  that  a  prior  mcrt- 
gBgee  or  truatco  of  a.  prior  deed  baa  released  the  pmp- 
erty  from  the  icortpige  or  trunC,  without  payment  o( 
the  notes  secured  by  Huob  iDorteace  or  trust,  or  their 
■orreiider,  or  express  antboHty  from  tho  hulder  of 
them,  BQcb  purcbaser  will  take  tho  property  subject  lo 
■iiy  equitable  riKht  of  the  holderot  the  Tintes.  to  secure 
tlie  payment  of  which  the  mortf^nge  or  trust-deed  was 
sxtcuted.  Ill  this  case,  In  November,  1S71,  Cnbuni 
mnuted  to  Ward  a  deed  of  trust  upon  real  estHto  in 
WMhlnptou,  D,  C,  to  secure  Coburu'a  three  promis- 
•ht  notes  tor  tZ,S7B.13,  pnynbie  reepoctirely  in  one. 
two  and  three  years  after  date.  This  deed  authorized 
Ward,  upon  dafnult  in  payment  of  either  of  the  notes, 
to  sell  the  property,  and  upon  full  payment  of  the 
iiot«t,  Slid  not  otherwise,  lo  reloaso  and  reoiinvoy  tho 
lovperty  to  Coburn.  It  was  recorded.  In  February, 
iSri,  Cobom  ooiiToyed  the  property  to  Mnyhew,  sub- 
ject to  the  deed  ot  trust.  Two  ot  the  notes  were  in- 
doned  to  Arstrop  and  Dudley,  who  in  Jnne,  18T3, 
dellyend  them  to  Ftldredge,  the  respondent,  as  ooiiat- 
n*!  iworily  for  a  loan  from  him  to  thorn-  In  October, 
Ui%  tbs  appellant  wiia  applied  to  by  Mayhew  for  a  loan 
uiaiii  llie  property,  and  appellant  employed  its  iMCriit, 
Biseloir,  to  examine  the  title.  In  compliance  with 
BiEcloKB  wishes  and  in  oonjunotion  wUb  Van  Ris- 
•ick.  "ho  described  bimJeU  as  the  bolder  of  the  erst 
O'la  ot  Cabum,  but  without  the  consent  or  knovrledeo 
"I  thsmpondeat,  then  holding  the  other  two  nuti>a. 
^•rd  sxecuted  a  deed  ot  roleii^(>  of  the  pmperty. 
•'xwafler  appellant  took  from  Mnyhew  a  mortEage 
ipmihe  premises.  This  action  was  brouKbb  to  set 
"111* His  deed  ot  relosao  Da  a  fraud  upon  respondent's 
^U.  Held,  tbat  tbe  deed  of  release  was  intalid  as 
''tin  two  notes  held  by  respondent.  Tbe  appellant 
*■■  iwiiBd  to  take  notice  of  lite  recorded  deed  nf  trust. 
^dMd  designated  tbe  notes  and  limited  tbe  power 
ol  ths  tmslee  to  release  tho  property.  He  was  in 
'•nni  sothorlzed  to  release  and  reconvey  it  only  upon 
tbefullpsymentof  the  notes,  and  not  other wi bo.  The 
'««I  ihowed  the  time  the  notes  had  to  run.  and  that 
liTUelr  terms  they  were  not  then  due.  Unless  paid 
'tt^Uoe,  or  what  wonld  be  deemed  equivalent,  sur- 
'ndsnd,  tbe  trastee  had  no  authority  to  execute  the 
"'"•s.  It  was  not  snlBcleUt  that  the  original  payeoH 
""hsDotes  joined  In  the  Instrument  or  consented  tu 
lt<  tiscntlon.  So  tar  as  they  had  parted  with  the 
iit*«s  they  were  dennded  ot  power  over  the  subject. 
"raw  of  IMstriot  ot  Columbia  Sup.  Ct.  affirmed. 
CmnwSlcut  Oencral  Life  Insurance  Co..  appellant,  v. 
"**djt.  Opinion  by  Field,  J. 
iDfcldedJin,  17, 1881.1 


^DITABLB  LIEN— UPON'  SAUC  Of   Rl 

"■W  CKKDiT.  —  Upon  the  sale  of  real  property  on 
''^l.  without  collateral  security,  equity  raises  a  lien 
^wttmlnlavor  of  the  vendor  as*  aeourity  for  the  un- 
Md  porobase-money ;  and  this  lien  exists  whether  the 
("VsTty  Is  eoufeyed  to  the  purehaser  or  not.  The 
^>adM  is  OMUldMed  tbe  trustee  of  the  veudnr  in  re- 
■  AppearlDff  lu  1  TMeral  Baportar. 


spect  to  Ibo  purchase-money  until  It  Is  paid;  and  this 
lien  coniiiiuea  and  holds  good  against  alt  aubflequent 
purchasers  with  notice  tbat  tbo  purchase-money  is  un- 
paid. Mackretb  v.  Symmons,  16  Vea.  iEW;  Bayley  v. 
Greenicaf.  T  Wheat.  19 ;  Chilton  v.  Braiden's  Adui'i,  2 
Black,  MO;  Lenis  T.  Hawkins. 33  Wail.  IIS;  Oilman  v. 
Brown,  1  Mas.  Z13;  Pease  v.  Kelly,  3  Oregon.  417; 
Baum  V.  Grigsliy.'^Cal.  ITri;  Garaou  v, Green.  IJuhns. 
Cb.3UH;  Champion  V.  Brown.  Old.  4(rJi  IWash.HlS-l; 
Adauia'Eq.iaWI;  Story'sEq.  Jur.,  8  1-1":  4  Kent,  151. 
Aa  lo  tbe  intention  of  tbe  partina  conoerniug  this  lien. 
it  la  to  bo  considered  that  the  lien  ia  a  natural  equity. 
audariseaiindoxlsta  independently  of  their  BgroBment. 
Neither  ia  it  waived  iir  relinqullhod  unless  by  an  ex- 
press agreement  to  that  effect,  or  conduct  plainly  in- 
consistent with  an  intention  to  retain  it,  as  by  taking 
0  tnortgBgo  on  the  premises,  or  a  distinct  and  Inde- 
pendent security  for  the  purchase-money;  and  the 
burden  of  proof  la  upon  tbo  purehaaer  to  show  that 
tbe  lien  has  been  waived  or  relinquished.  U  .  S.  Ciro. 
Ct.,  Oregiui,  Nov.  22,  1880.  Com  Uny  IFuffon  Co.  v. 
Crodier.    Opinion  by  Deady,  D.  J. 


Leaseholds  and  ponderous  machinery,  being  incapable 
of  actual  pusaessioii.  any  nottirious  act  asserting  title 
under  a  lery  is  auffioienL  Sucb  dilnres  oa  would,  if 
the  ieoaehold  were  a  freehold  estate,  pass  as  part  ot  Uie 
realty,  cannot  be  detached  and  aold  aoparntoiy.  Had. 
therefore,  that  In  such  case  the  marshal  need  not  take 
actual  pnaaession  either  ot  tbe  leasehold  or  machinery; 
tbat  be  nned  not  keep  a  watchman  in  charge,  nor 
otherwise  maniteat  a  continuing  control,  uor  dcl«ch 
the  Bxturea;  and  his  failure  so  to  do  oannnt  bo  treated 
aa  an  abandonment  of  his  levy.  InTenjiessee,  leoso- 
hoids  are  by  statute  to  be  treated,  tor  the  purposes  of 
"Invy  nnd  sale  under  cxi-culiaii,  as  real  eslato,  and  judg- 
ments are  a  lien  n|)on  them.  But  whether  this  be  ao 
or  nut,  even  at  common  law,  nnd  aa  chattels,  they  are 
to  be  levied  on  nnd  sold  substantially  in  the  same  man- 
ner as  rfal  estate  Is  iiuw  levied  on  and  sold,  nnd  the 
purchaser  must  bring  ejectment  to  obtain  poasessinu. 
Held,  therefore,  that  a  paper  levy,  ocoompanied  by 
such  notorioUB  claim  of  title  oa  tbe  nature  of  the  oase 
admlta,  is  sulHcient,  and  a  failure  to  do  more  cannot 
be  treated  as  an  abandonment.  Where  the  niarshal, 
having  levied  on  a  lesaebolil,  and  machinery  conatltut' 
ing  a  cotton  conipress,  placed  a  watobman  in  charge  to 
protect  it  from  flre,  lint  aubsequently  withdraw  him. 
and  returned  hia  writ  with  his  levies  indorsed,  and 
reasons  for  not  aeiling  as  advertised,  nnd  without  oh- 
Jeotion,  tbe  sheriff  afterward,  with  an  attachment 
from  a  State  court  at  the  suit  ot  another  creditor,  took 
possession,  Jield,  that  tbero  was  no  abandonment  by 
the  marshal,  and  the  exeoutltm  creditor  has  a  better 
title  than  a  morlj^gee  to  whom  tbe  debtor  bad  In  the 
meantime  conveyed  tho  property.  Wllliama  v.  Dnw< 
ling.  ISPemi.  St.  00;  Sowers  v.  Vie,  14  id.  DB;  Dalxeil  t. 
Lyucb,  4  W.  &  8.256:  Watson  on  Sheriff.  ITS,  188,  206, 
213;  Sewell  on  SherilT.  ZI6:  2  Saund.  (S,  TO,  3  Bac.  Abr. 
tit.  ■' Execution,"  ch.  4,  p.  GOO  [Boovier's  Ed.  A.  D, 
1800):  Id.,  ch.;!.  p.  088;  &  Id.,  tit.  "Leaaos."  p.433;  Toy. 
Laud,  and  Ten.,  !4.'<5;  Tho  King  v.  Dean,  2  Show.  SB; 
Taylor  v.  Colo.  8  T.  R.  202;  James  v.  Brawn,  fi  B.  fc 
Aid.  243;  Hughes  v.  Joiiea,  »  M.  &  W.37i;  riayfairv. 
Musgrove.  14  Id.  230;  lingers  v.  Pitcher,  0  Taunt.  207: 
Porter  V.Cooke,  Peck  ITenn.),.'U:  Ewell  on  Fix.  K-l,  .'ffir ; 
Tyieron  Fix.  150. 104,  VSrl.  240.  410,  O30 ;  Freeman  on  Ex.. 
ill4;  Van  Ness  v.  Pnoard.'JPet.  13T:  Kutterv.Kraitb, 
2Wall.40I;  Que  v.  TldCKwater  Co.,  21  How.  257;  Etwet 
V.  Mawe,  2Sni.L.  Gas.  (Ttb  ed.)  177, '^2,  220,  222;  Fem- 
berton  V.  King,  2  Ucv.  Law,  370;  Conklin  v.  Foster, 
&r  lit.  IM;  Pillow  T.  Love.  6  (Inyw.  lOD:  De  Groffen- 
reid  V.  Sonigga,  4  Humph.  4r>) ;  Childreaa  v.  Wright.  2 
Cold.%>0;  McDavid  r.  Wood.  r>  Heisk.Oe;  Caonoa  v. 
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Hare,  1  Teun.  Ch.  22,  25;  Boydell  v.  MoMichael.  1 
Cromp.  M.  &  II.  177,  iioto  a,  p.  180;  Ilullen  v.  Riiiider, 
id.  260;  Stewart  v.  Lombe,  1  Brod.  &  Biiig.  50G;  Bar- 
nard v.  Leigh,  1  Stark.  Zi\  Doty  v.  Gorham,  5  Pick. 
487;  Potter  v.  Cromwell,  40  N.  Y.  287;  Murdoek  v. 
GifTord,  18  N.  Y.  28.  U.  S.  Circ.  Ct.,  W.  D.  Tenuesseo. 
July  25,  1880.  Steers  v.  Daniel.  Opinion  by  Ham- 
mond, D.  J. 

Practice  —  summons  in   United   States    court 

MUST    BE    SEALED    AND    SIGNED    BY    CLERK. —In    the 

United  States  courts  a  summons  must  issue  from  the 
court  and  bo  signed  by  the  clerk,  and  se^ed  with 
the  seal  of  the  court.  Consequently  a  summons  issued 
in  an  action  purporting  to  bo  commenced  in  the  United 
Stutes  Circuit  Court  for  the  Southern  District  of  New 
York,  following  the  fonn  and  requirements  of  the  Now 
York  Code  of  Civil  Procedure,  signed  by  plaintiff's 
attorney  without  the  seal  of  the  court,  held^  invalid. 
Section  911,  U.  S.  R.  S.,  provides  that  '*  all  writs  and 
processes  issuing  from  the  courts  of  the  United  States 
shall  be  under  the  seal  of  the  court  from  which  they 
issue,  and  shall  be  signed  by  the  clerk  thereof."  A 
summons  is  process.  The  principle  decided  in  Peasleo 
V.  Haberstro,  15  Blatchf.  472,  is  that  where  Congress 
has  by  statute  pointed  out  a  speciHc  course  of  proced- 
ure, or  has  legislated  generally  upon  tho  subject-matter 
embraced  or  involved  in  the  proceeding  sought  to  be 
pursued,  such  legislation  must  be  followed,  although 
opposed  to  the  forms  and  modes  of  proceeding  prevail- 
ing in  tho  State  courts,  and  established  by  State  stat- 
utes. Easton  v.  Hodges,  7  Biss.  324;  Beardsley  v. 
Littell,  14  Blatchf.  102.  In  the  United  States  courts  a 
summons  cannot  be  amended  by  the  subsequent  addi- 
tion of  the  signature  of  tho  clerk,  and  tho  seal  of  the 
court.  U.  S.  Circ.  Ct.,  S.  D.  New  York,  July,  1880. 
Ihjoight  v.  Merritt.     Opinion  by  Blatchf ord,  C.  J. 

Set-off  —  copartnership  — bankruptcy. — V.  and 
B.  were  copartners  in  the  live-stock  business.  V.  was 
adjudged  a  bankrupt.  At  the  time  of  his  adjudication 
he  was  indebted  to  B.  upon  transactions  not  connected 
with  the  partnership.  Upon  a  settlement  of  the  co- 
partnership accounts  there  was  a  balance  thereon  due 
from  B.  to  V.  ifeW,  that  B.  had  the  right  to  set  off 
against  the  amount  due  from  him  to  the  bankrupt  on 
the  partnership  transactions  the  independent  debts 
due  from  the  bankrupt  to  himself.  Holbrook  v.  Re- 
ceivers, 6  Paige,  220;  Gay  v.  Gay,  10  id.  369;  Collyer  on 
Part.,  §  1008;  Rose  v.  Hart,  8  Taunt.  449;  French  v. 
Fonn,  3  Doug.  257;  In  re  Dow,  14  N.  B.  R.  307.  U.  S. 
Dist.  (U.,  W.  D.  Pennsylvania,  Nov.  23,  1880.  In  re 
Voetler.    Opinion  by  Acheson,  D.  J 


MAINE  SUPREME  JUDICIAL  COURT  AB- 
STRACT. 
FEBRUARY,  1880.* 

Covenant  —  in  lease  —  for  quiet  enjoyment  — 

WHEN  ACTION  UPON  NOT  MAINTAINABLE.  —  The  WOrd 

**  demise,"  in  a  lease,  implies  a  covenant  for  quiet  en- 
joyment. This  word  imports  a  covenant  that  the 
lessor  had  authority  to  make  a  valid  lease  of  the  prem- 
ises (Grannis  v.  Clark,  8  Cow.  36) ;  and  a  covenant  for 
the  quiet  enjoyment  of  the  premises  leased.  Barney 
V.  Keith,  4  Wend.  502;  Crouch  v.  Fowle,  0  N.  H.  219. 
Though  the  covenant  be  an  implied  one,  it  may  be 
stated  according  to  its  legal  effect.  Dexter  v.  Manley, 
4  CuBh.  14.  In  an  action  upon  sach  covenant,  when 
the  declaration  does  not  allege  an  eviction  of  the 
plaintiff,  nor  the  taking  of  any  thing  from  the  premises 
leased,  the  action  cannot  be  maintained.  Ware  v. 
LUhgow.    Opinion  by  Appleton,  C.  J. 

InNKEEPSB  — IJLABUE  AS  SUCH   FOR  SAFETY   OF  CAT- 


*  To  appear  In  71  Maine  Reports. 


TLE  DRIVEN  ON  ROAD,  TAKEN  TO  KEEP. — An  innholder 
receiving  cattle,  driven  on  the  road,  to  keep  over 
night,  is  responsible,  as  such,  for  the  safety  of  the 
place  provided  for  them.  In  the  absence  of  any  notice 
to  the  contrary  from  the  innkeeper,  at  the  time  of  re- 
ceiving cattle  to  keep  over  night,  the  jury  were  war- 
ranted in  finding  that  it  was  to  him,  as  such  innkeeper, 
that  the  property  was  delivered.  Unless  limited  by 
statute,  or  unless  the  circumstances  are  such  as  to  re- 
lieve the  innkeeper  at  common  law,  his  «iabiiity  ex- 
tends to  the  safe-keeping  of  all  the  goods  and  property 
of  the  guest,  that  are  received  within  the  protection 
of  the  inn.  Default  is  to  be  imputed  to  him  wherever 
there  is  a  loss,  not  arising  from  the  plaintiff's  negli- 
gence, the  act  of  God,  or  the  public  enemies ;  and  the 
cases  make  no  distinction,  in  this  respect,  between  the 
loss  of  the  goods  of  a  guest  and  injury  to  them,  while 
infra  hospitium.  1  Chitt.  on  Cont.  676 ;  ShaW  v.  Berry, 
31  Me.  478,  486.  The  liability  is  not  confined  strictly  to 
those  goods  which  pertain  to  the  guest  as  a  traveUer. 
It  extends  to  all  the  movable  goods  and  money  of  the 
guests  placed  within  the  inn.  Berkshire  Woolen  Co. 
V.  Proctor,  7  Cush.  417,  426.  Ililton  v.  Adams,  Opin- 
ion by  Syraonds,  J. 

Presumption  —  AS  to  death  by  seven  yeabs'  ab- 
sence.—  The  rule  of  law  is,  that  upon  a  person's  leav- 
ing his  usual  home  and  place  of  residence,  for  tempo- 
rary purposes,  and  not  being  heard  of,  or  known  to  be 
living,  for  the  term  of  seven  years,  the  presumption  is 
that  he  is  not  alive.  It  must  appear  that  he  has  not 
been  heard  of  by  those  persons  who  would  naturally 
have  heard  from  him  during  the  time  had  he  been 
alive.  The  rule,  however,  does  not  confine  the  intelli- 
gence to  any  particular  class  of  persons.  It  may  be  to 
persons  in  or  out  of  the  family.  The  mere  failure  to 
hear  from  an  absent  person  for  seven  years,  who  was 
known  to  have  had  a  fixed  place  of  residence  abroad, 
would  not  bo  sufficient  to  raise  the  presumption  of  his 
death,  unless  due  inquiry  had  been  made  at  such  place 
without  getting  tidings  of  him.  Loring  v.  Steineman, 
1  Mete.  211;  Flynn  v.  Coffee,  12  Allen,  133;  Doe  v.  Jes- 
son,  6  East,  80 ;  Doe  v.  Deakin,  4  Bam.  &  Aid.  433; 
Doe  V.  Andrews,  15  Ad.  &  Ell.  (N.  S.)  760;  Bac.  Abr. 
Evidence,  H.  and  cases ;  2Greenl.  Ev.,  9  278,  and  notes; 
White  V.  Maun,  26  Me.  361;  Stevens  v.  McNamara,  36 
id.  178;  Kidder  v.  Blaisdell,  45  Id.  467;  Stinchfield  v. 
Emerson,  52  id.  465.  See  Lessee  of  Scott  y.  HatiJffB,  5 
Pet.  81.  Wentworth  v.  Wentworth.  Opinion  by  Pe- 
ters, J. 

Sale  — WHEN  offer  accepted  by  ijbtteb  —  titmb 
TO  GOODS  SOLD  PASSES.— Plaintiff  and  defendant  had 
correspondence  in  reference  to  a  quantity  of  hay  in 
plaintiffs  barn  which  led  to  defendant  causing  it  to  be 
pressed  by  his  men.  Plaintiff  had  written  to  defend- 
ant asking  him  to  make  an  ofler  for  the  hay,  saying 
that  if  his  offer  was  satisfactory  plaintiff  would  aooept 
of  it,  if  not,  he  would  send  defendant  the  money  for 
pressing.  Defendant  examined  the  hay,  and  on  June 
15  sent  this  card  by  mail  to  plaintiff,  which  plaintiff 
received  about  nine  o'clock  the  same  day :  **  Will  give 
$9.50  per  ton,  for  all  but  three  tons,  and  for  that  I  will 
give  $5.00.''  Plaintiff  lived  14  miles  from  where  de- 
fendant lived,  and  there  was  a  daily  mail  communica- 
tion each  way  between  the  two  places.  On  June  20* 
plaintiff,  after  trying  to  see  defendant  personally, 
wrote  this.  After  expressing  a  hope  that  defendant 
would  have  paid  more,  he  said :  **  But  you  can  take 
the  hay  at  your  offer,  and  when  you  get  it  hauled  In,  if 
you  can  pay  the  $10.00  I  would  like  to  have  you  do  lt« 
if  the  hay  proves  good  enough  for  the  price."  Defend* 
ant  received  this  card  that  night  or  the  next  rooruiufc* 
made  no  I'eply,  and  on  the  morning  of  the  23d  the  haj 
was  burnt  in  the  bam.  Held,  that  the  sale  was  ooin* 
pleted.  The  title  to  the  hay  was  in  defendant  at  tho 
time  it  was  burned,  and  defendant  was  liable  for  the 
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prioeof  Buch  h»y.  See  Peru  v.  Turner,  10  Me.  ISi; 
TmrlingT.  Baxter.  »  Duw.  fc  Ryl.  »'G ;  H hide  v.  WhiLo- 
houie.TEiut,  tiOS;  Rugg;  v.  MinetC,  11  id.  210;  Ailanii 
T.  LiudKU.  1  B&ru.  &  Ad.  681;  Muctier  v.  t'Hlh.  ( 
Weed.  103;  Dixon  v.  Yates,  6  Baru.  ft  Ad.  818;  2  FvkiiI 
Com.  40!;  Wing  v.  Clark,  Si  Me.SOe;  Waldr..ii  v. 
Cbue.  37  Id.  114.    PblUips  v.  Jfoorc    Opiliiou  by  Hnr. 

rERMoarr    sitprbmb    court  absthact 

FEBBITARY  TERM,  US).* 


HffHBHDBr. 

ICIKM roB HEDUCTioN. —  In  ease  bv&^woman  trlinsi- 
hMtmdbad  beeii  more  than  bbthu  fears  abaeiiL  utid 
■nhrard  from,  for  ttie  debauchiugot  a  ditufcbtiT  whu 
m  thirtj-one  jears  old,  the  te«timou7  uii  the  pnrt  of 
ritlDtiir  tended  tu  prove  that  the  dnugbtor  had  nlwayd 
Gnd  it  bome  wilb  plaintiff,  bad  a«9iBted  her  ab^jut  lior 
booMhold  work,  had  dune  errands  fur  the  famllj.  hud 
■uted  In  a  neighboring  factory  nioBtufth«tini<]  i<1ni.-L> 
A»  mt  fltceeti  years  old,  and  had  paid  ber  Wii^t^B  to 
(Untiir,  who  had  used  tham  in  the  support  of  Iilt 
EndU]'.  a  verdict  was  directed  for  defendant.  Ilehl. 
Uuton  the  evideuoe  the  daugbtBr  was  de  Jacto  plniiil- 
Ift  Mrvant.  and  that  the  dirootioii  nf  a  verdict  was 
Onioeoiu.  "  It  Is  uut  necpasary  to  prove  an  actual 
tODtnot  tor  service,  but  tiie  relation  of  mastc^r  nnJ 
Hfutmuit  lubsiBt,  at  least  in  Boine  degree,  Uiiini'h  ii 
nOTillght  degree  will  be  Buffieient;  pruof  of  tLe  niutt 
triUiig  Kits  of  service,  eucb  bb  milking  the  ci"-,  or 
nikii^tealor  tbo  plaintiff,  will  enable  the  plaLjUiiT  (>> 
niluttio  tbia  action  for  debauching  the  dau^M.'i." 
»Plill.Ev.  63D-1:  Scboul.  Dom.Rel.  3M-3B9;  a«ii<f,Mil. 
Sr.,lBTi;  1  Chit.  PI.  08.  note;  2  id.  &.'>e.  In  Bi'iiii^lt 
v.Alnitt,2T.  B.  108,  tbelather  brought  the  BiiU.uiu] 
His diogfatar  debauched  waa  thirty  years  of  age,  iitul  it 
■St  proved  that  Bhe  oocBBinnally  did  acta  ot  (.'ivU'i-. 
Biitlff,J.,MiyB:  "InactioiiBof  this  kind  the  slit^lit.Ht 
svidBDoe  [of  service]  is  aufflcit 


actual   ( 

ttattota  it  is  Immaterial  whether  the  daughter  witi' 
•(■Ceornat.  Neither  is  It  material  wholhor  l.l„r-ii- 
mit  ba  or  be  uot  hired  for  a  year;  or  wbetliiM-  ^hi' 
ktTBuywSEe*;  ItbeingBufflcientthat  ahebea^jorvuiiL 
itfario."  la  Hanvelt  v.  Thomson,  2  C.  &  P.  V^V,,  Uu- 
■rtdsnoa  of  Bervice  waa  very  slight.  The  nlecii  nua 
Bvlai  In  the  family  of  her  uncle,  and  ciccaHiunaiiy  uh- 
Med  his  children.  Lord  Denman.  counsel  Ti>r  Uir' 
dttMHS,  ooutended  that  there  was  no  sufficient  i.'vi- 
teM  tbat  the  niece  at  the  time  of  the  wrong  t.jiti. 
*U>sd  ol  wu  ft  servant.  But  Abbott.  C.  J. .  sai<l : 
"Tkt  smaUMt  degree  of  service  wit)  do.  It  Hienn 
tt(n«m*iK)terTSot  kept,  and  it  Is  reaaouable  t.ic.ni- 
tUsUiat  aU  the  members  In  the  family  assli'iul,  in 
tan,  In  Uw  performauoe  of  household  work . "  TLi> 
M*  tf  liana  r.  Dawes,  4  Cow.  4L!,  )■  quite  liko  this 
<«*■  Bse,  alio,  Bartley  v.  Ricbtmyer,  4  N.  V.  ;». 
IWdson  v.  Abbott.    Opiulou  by  RedHeld,  J. 

BiATtrrB  ov  umitatioks— note  pay  able  ai'  ri.x  t:ii 
un  BUT  oou.KcriBi.1  aky  time. —  A  promissory 
■Mepayable  "five  montbs  from  date,"  but  Lparini;. 
tkairrlitBii  oonsent  of  the  makers  that  the  payiu  iitay 
MilSBt  at  anytime  "by  dlsooautiug  a  pruporIii>ii:iI 
'■■oast  of  loterest  that  shall  have  been  paid  in  ad- 
'■BSA"  may  be  sued,  and  the  statute  of  limiutiuii^ 
Ixitottanu  thereon  at  oace,  without  demand  and 
*|>kii«t  tender  of  suob  "  proportional  amonut."  UaiB- 
**  T.  IThelcr.    Opinion  by  Boss,  J. 

(Inn— KaHTTo  skwtxb  hokbt  paid  a^.  i-er- 
ij'WmoPATKM. —  The  right  to  recover  money  paid  na 

*Id  Mifpuui  Id  U  Vermont  Reports. 


usury,  la  personal  to  the  payer.  Thus,  the  assignee  of 
amechanlca'  Uen.  which  by  duo  prooeedlnge  bad  been 
made  to  take  effect  as  n  mortgage,  tendered  a  prior 
mortgagee  the  sum  due  uuder  her  mortgi^e  after  de- 
ducting a  certalu  sum  alleged  to  have  been  paid  ber  by 
the  mcjrtgt^or  as  usury.  The  tender  was  refused,  and 
the  asaignee  brought  a  bill  to  redeem.  Held,  tbat  the 
asalgiiee  conid  not  avail  himaelf  of  such  payment. 
Ward  v.  Whitney,  S3  Vt.  89;  Churchill  v.  Cole,  Id.  93; 
Cady  v.  (ioodnow,  49  id.  400;  Lamoille  County  Ko- 
tioaal  Bank  v.  Bingham,  50  Id.  1(6;  Reed  v.  Eastman, 
id.  or.    ilfcAardson  v.  Baker.    Opinion  by  Rosa,  J. 


CRIMINAL  LAW. 

J UBOR— OBJECTION  TO  COMPKTENCV  WAIVED  IP  NOT 

TAKEN  AT  TRIAL. — ^An  objection  to  B  juror,  which  it 
seoBonably  made  would  have  been  valid,  will  uot  avail 
after  verdict,  without  proof  afflruiativoly  that  the  ob- 
jection waa  unknown  to  the  party  making  it  or  bis 
attorney  at  or  before  the  trial.  Davis  v.  Allen,  11  Pick. 
460;  Tilton  v.  Kimball,  HZ  Me.  500;  Russell  v.  Quinn, 
il(  Muss.  103.  When  an  objection  to  a  juryman  is 
known  to  the  parly  or  his  connsel  when  the  jury  Is 
being  Impancllnd,  It  mnat  be  taktin  then  or  It  will  be 
deemed  waived.  Parties  are  not  to  lie  by  and  specu- 
late upon  the  chances  of  u  verdict,  and  if  unsnccossful, 
claim  a  new  trial  because  a  partial  and  prejudiced 
Juror,  and  kuuwn  Bo  to  be,  was  on  Ibc  panel,  when,  If 
they  had  subjected  him  to  eiamlnatlou  or  hud  dis- 
closed their  knowledge  of  exiuting  fuels,  ha  would  uot 
have  been  permitted  t<i  sit  on  the  cause.  Ily  proceed- 
ing tu  trial,  the  defendant  must  abide  the  result. 
Jamestm  r.  AndrOBCOiCgln  R.  Co.,  G'i  Mo.  IV2;  Fcssen- 
den  V.  e>ai^r,  I>3  id.  631;  State  v.  Fuller,  SI  Conn.  380; 
Waaauui  v.  Feenuy,  121  Moss.  93.  Maine  Sup.  Jud.  <'t., 
March  15,  1380.  State  of  Mnine  y.  Bouvieii.  Opiulon 
by  Appletun,  C.  J. 


Rendition  <. 


couHT  Of  State  DEUVEniNO  dp. — The  perpetrator  of 
a  burglary  In  Washington  county,  Vermont,  was  ar- 
rested In  New  York  on  an  order  iasued  by  the  governor 
of  New  York  to  the  sheriff  of  the  county  of  New 
York  in  answer  to  a  requlaition  from  the  governorof 
Vermont.  Uubian  corpus  was  Instituted  before  a  judge 
of  New  York,  but  a  dlacharge  was  refused.  Crrliorari 
was  thereupon  brought  before  another  court  forare- 
viaion  nf  tbat  decision,  and  an  order  of  stay  was  made 
upon  the  shpriff.  The  order  was  diBcharged  by  still 
another  judge  while  the  cfrtiorurJ  was  yet  pending,  and 
the  criminal  was  delivered  by  the  sheriff  to  the  agent 
of  Vermont,  and  by  him  brought  into  Vermont,  where 
he  was  arrested  by  the  sheriff  of  Woshiugtuii  county 
on  a  warrant  issued  on  ludiotmeut  for  said  burglary, 
and  imprisoned  In  await  trial  on  the  indictment. 
liabeaa  corpu*  was  then  Instituted  on  the  ground  that 
the  discharge  of  the  order  of  stay  was  procured  by 
fraud,  and  a  copy  of  the  record  of  proceedings,  show- 
ing a  discharge  of  the  order,  waa  produced.  Held, 
that  the  lantnlnessof  tho  arrest  and  detention  In  Ver- 
mont waa  unaffected  by  the  character  of  the  means 
employed  to  briug  tho  relator  within  the  reach  of  pro- 
cess in  Vermont;  that  the  record  showing  a  discharge 
of  the  order  could  not  be  Impeached  In  such  proceed- 
ing by  evideuoe  uliimiU;  and  that  as  the  requUitlon 
and  the  order  for  arrest  and  eztraditlou  lu  New  York 
were  pursuant  to  the  Coustitutiou  of  the  United  States 
aud  tho  laws  of  Cougrcss,  the  proceedings  for  habtaa 
corpva  in  and  under  the  laws  ot  New  York  oould  not 
affect  the  lawfulness  of  the  arrest  and  detention  in 
Vermont.  See  State  v.  Brewster,  7  Vt.  IIB.  Vermont 
Sup.  Ct.,  February  term,  ISSO.  In  re  iliUt.  Opiulon 
by  Bassett,  J. 
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RULES  OF  DESCENT  IN  THE  UNITED 

STATES, 

AS  liAID  DOWN    BY  KENT  IN  1831. 


1. 


2. 


8. 


G, 


8. 


If  one  dies  owning  an  estate, 

It  lineally  must  gravitate ! 

If  but  one  heir,  it  will  annex 

To  him  or  her  in  spite  of  sex ; 

If  there  be  more,  as  well  there  may. 

They  all  shall  take  '*  per  capita." 

But  if  degrees,  perchance  there  be, 

Of  different  consanguinity: 

As  sons  and  grandsons,  all  shall  take, 

And  an  estate  in  common  make, 

But  such  grandsons  have  cause  to  fear  it, 

They'll  not  an  item  more  inherit, 

Than  would  have  been  their  father's  shore. 

Had  he  been  the  living  heir. 

But  if  the  owner  meets  his  fate — 

No  lineal  heir  to  his  estate: 

We've  dared  the  Common  Law  to  mend, 

And  his  estate  shall  now  ascend. 

Again  —  in  case  the  owner  do. 
Lack  issue  and  lack  parents  too. 
His  brothers  and  his  sisters  shall 
Succeed  by  rules  collateral. 
If  brothers — sisters — nephews  —  nieces. 
They  then  will  take  in  equal  pieces: 
If  some  be  dead,  some  living  be. 
They'll  take  by  nearness  of  degree. 

And  in  default  of  father,  mother. 
And  nephews,  nieces,  sisters,  brother. 
Or  issue,  the  estate  can't  fall. 
But  yet  it  will  rise  above  them  all. 

Again :  —  and  if  i>erchanoe  there  shall 

Be  no  descendants  lineal — 

If  parents,  brothers,  sisters,  none. 

With  their  descendants  'neath  the  sun. 

Nor  the  grandparents,  the  estate 

Shall  by  unerring  legal  fate. 

Unto  the  aunts  and  uncles  wend, 

And  those  who  from  them  may  descend : 

If  equally  related,  they 

Will  take  their  part  •*  per  capita." 

But  if  in  different  degrees, 

They  all,  shall  then,  take  **  per  stirpes.'* 

Provided,  if  the  intestate  had 
Derived  his  living  from  his  Dad, 
It  shall  to  aunts  and  uncles  slide. 
And  issue  on  the  father's  side : 
And  issue  on  the  father's  side ; 
And  if  none  such  there  be  perchance. 
Then  to  the  uncles  and  the  aunts. 
On  the  maternal  side  'twill  go ; 
And  this  rule  works  **e  converse." 

This  8th  last  rule,  it  seems  to  me. 
Is  rather  stiff  for  poetry. 

— T.  D.  Davidson,  Lexington^  Virginia, 

in  Southern  Law  Journal. 


NEW  YORK  COURT  OF  APPEALS  DECISIONS. 

'^piIE  following  decisions  were  handed  down,  Tuesday, 
1     February  8, 1881 : 

Judgment  affirmed  with  costs — Leonardv,  Columbia 
Steam  Navigation  Co.;  Hart  v.  77ie  Hudson  River 
Bridge  Co. ;  Pcdmer  v.  Phcenix  Mutxuil  Life  Ins.  Co. ; 

Muldoon  V.  DlackivelL Judgment  affirmed  — TAie 

People  Y.  Fry. Judgment  reversed  and  new  trial 

granted^osts  to  abide  event — Wiseman  v.  Lucksinger; 
Rooty.  Wright;  McCoskerv.  The  Long  Island  Railroad 
Co.;  Rieeman  v.  Havemeyer;  Dootie  v.  Citieefi^s  SaV' 

ingsBahk;  Denikev.  Harris. Judgment  affirmed 

without  oosts  to  any  party  in  this  court  —  Lefever  v. 


Toole. Judgment  affirmed  with  costs  ou  authority 

of  Coit  V.   Campbell  —  Greene  v.  Marline.  Judg- 

ment of  General  Term  affirmed,  except  as  to  costs,  and 
as  to  them  reversed,  and  the  case  remitted  to  General 
Term  to  determine  whether  the  costs  shall  be  paid  by 
the  respondent  personaUy  or  out  of  the  estate  of  the 
deceased ;  costs  of  appeal  to  this  court  of  both  parties 
to  be  paid  out  of  the  estate  of  the  deceased  —  Sheridan 

V.  Houghton. Order  affirmed  with  costs  —  In  re 

Pinckney;  Williams  v.  Barber;  McKernanv.  Robinson 

nndFrazer. Order  affirmed  on  opinion  below,  with 

costs  —  Holyoke  v.   Union  Mutu,€d  Life  Ins.  Co. 

Appeal  dismissed  with  costs  —  Harrington  v.  Bruce; 

Sprague  v.   DuUerworth ;    Chambers  v.  Ajmleton. 

Motion  denied  with  $10  oosts  —  Baird  v.  Mayor,  etc, 
of  New   York.  -  —  Motion   granted    without   oosts  — 

Schultz   V.   Hoagland. Motion   granted   with   $10 

costs  —  Peyser  y.  Wendt. 

♦ 

NOTES. 


'^PHE  Souiliem  Law  Journal  (formerly  Southern  Law 


T 


Journal  and  Reporter)  for  December,  has  a  paper 
on  Judicial  Delay,  read  by  Mr.  George  F.  Moore  before 

the  Alabama  State  Bar  Association. The  February 

immber  of  the  American  Law  Review  has  for  leading 
articles  the  third  part  of  Bedingfield's  Case ;  declara- 
tions as  part  of  the  res  gestit,  by  James  B.  Thayer; 
Deviation,  by  Simon  Greenleaf  Croswell;  and  Mort- 
gages of  Future  Personal  Property,  by  S.  F.  Douglass. 
We  have  received  from  Mt.  Marcus  T.  Hun,  Su- 
preme Court  Reporter,  a  copy  of  the  **  Rules  of  all  the 
Courts  of  Record  of  the  State  of  New  York,  as  revised 
and  amended  in  convention  of  judges,  December  15, 
1880,  and  as  in  force  March  1,  1881,  with  notes,  refer- 
ences and  an  index,"  prepared  by  Mr.  Hun.  This  pub- 
lication is  indispensable  to  every  lawyer  in  this  State. 
It  is  prefaced  by  a  table  showing  the  numbers  of  the 
corresponding  rules  of  1858, 1871,  1874  and  1877;  it  is 
very  copiously,  systematically  and  thoroughly  anno- 
tated, and  it  has  an  excellent  index.    It  is  published 

by  Banks  &  Brothers  of  Albany. Here  is  a  blow  at 

a  New  England  institution  transplanted  in  the  west. 
The  Michigan  Supreme  Court,  in.Winfield  v.  Dodge, 
January  19, 1881,  held  that  a  horse-trade  on  Sunday  Is 
void.  By  and  bye  they  will  tell  us  that  it  is  wrong  to 
whittle  a  stick  ou  Sunday  —  for  this  is  an  essential  of 
every  horse-trade. 


In  Darling  v.  Barsalote,  it  has  been  decided  by  the 
Canadian  Queen's  Bench,  that  the  Canadians  know 
enough  to  tell  the  difference  between  a  horse's  head 
and  a  unicorn's  head  on  trade  labels.  This  knowledge 
probably  comes  from  early  study  and  long  acquaint- 
ance with  the  British  national  arms. Mr.  R.  V. 

Rogers,  Jr.,  has  an  amusing  article  in  the  Canadian 
Law  Times  on  the  Value  of  the  Human  Body  and 

Bones. At  the  recent  banquet  of  the  State  Medical 

Society,  in  this  city,  the  following  toast  was  given: 
**  The  legal  profession ;  they  worry  lots  of  fellows  into 
becoming  our  patients."  We  should  have  liked  to 
make  a  few  remarks  on  the  effect  produced  on  the 
legal  profession  by  medical  witnesses. 

Judge  Lynch  and  Lynch  law  have  been  usually 
supposed  of  American  origin ;  but  some  doubt  is  thrown 
upon  this  by  the  Pall  MaU  OaaeVU,  which  sajrs  that 
the  Yirginian  farmer  named  Lynch  who  flogged  a  thief 
with  his  own  hands  **has  probably  no  claim  to  the 
honor  ascribed  to  him  by  a  doubtful  tradition."  There 
was  a  Judge  Lynch  who  was  sent  to  America  In  1087-88 
to  suppress  piracy;  but  the  real  Lynch  is  said  to  have 
been  a  certain  mayor  of  Gal  way,  at  the  close  of  the  fif- 
teenth century,  who  became  famous  **  for  hanging  his 
son  with. his  own  hands,  out  of  an  upper  window,  in 
execution  of  a  death  sentence  passed  upon  him  for  rob- 
bery and  murder. "  In  this  country  the  Virginia  I^uch 
has  usually  had  the  credit  of  originating  extra-Jndloial 
proceedings,  and  the  name  which  has  been  given  to 
them  probably  did  not  oome  into  general  ase  nntil  a 
time  comparatively  modem. 
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Al.BANy,    FSBRVART  19,    1S81. 


CURRENT  TOPICS, 

IN  niinoiB  and  New  Jersey  the  question  of  adopt- 
ing a  Code  of  Practice  sitnilar  to  our  own  is  un- 
der diEcusBion.  The  Chicago  Legal  Adei*er  says: 
"There  ia  some  agitation  in  the  Legislature  and 
among  the  lawyers  in  this  State  as  to  a  rcrnnn  in 
the  laws  relating  to  practice  in  courts.  There  seems 
to  be  a  growing  sentiment  in  favor  of  adopting  the 
principles  of  the  New  York  Code.  Our  laws  on  the 
Bubjectof  practice  have  been  amended  from  time  to 
time,  until  they  arc  fast  approaching  the  general 
features  of  tlie  Code  in  many  respects;  and  other 
States  having  so  generally  adopted  it  that  it  is 
claimed  tiiat  it  is  better  that  Illinois  should  fall  into 
line  with  the  general  sentinient  on  tiie  subject  else- 
where prevailing.  That  we  should  forego  our  preju- 
dices ia  this  regard,  if  we  have  any,  and  put  oor- 
ttlves  in  harmony  with  our  neighboring  States." 

A  correspondent  of  the  JVers  Jersey  Late  Journal 
■ays:  "  When  Great  Britain  and  all  her  colonics,  as 
well  as  the  most  populous  and  influential  of  the 
United  States  have  felt  constrained  to  avail  them- 
•elves  of,  and  profit  bj,  the  lalrora  of  Bcntham, 
Field,  Bliss,  and  Throop,  is  it  not  a  shame  that  New 
Jersey  continues  to  tolerate  the  hampering  clogs  and 
distorted  reasoning  which  so  long  made  justice  and 
Uw  a  farce  and  a  mockery  throughout  the  Anglo- 
Saxon  speaking  world  ?  She  has  stripped  oS  the 
•enselesa  fictions  already;  why  not  go  further?  Why 
not  throw  aside  the  useless  forma  of  action !  Why 
not  moke  the  pathway  to  the  issue  of  right  and 
wrong  broad  and  level,  and  smoothly  graded,  that 
kU  the  injured  may  enter  with  celerity  and  ease  ? 
Why  do  courts  of  justice  exist  f  Why  do  court- 
booses  stand  ?  For  what  purpose  are  judges  ap- 
pointed t  Why  do  licensed  attorneys  and  counsel- 
lors attend  upon  them  !  Are  not  all  these  to  facili- 
tate the  unfortunate  in  obtaining  the  right  which 
the  law  declares  every  injured  person  may  demand 
Knd  receive  !  Do  they  accomplish  this  thoroughly 
■and  easily,  or  do  they  achieve  it  but  partially, 
clumsily,  and  imperfectly  I  The  Code  has  been 
adopted  more  than  thirty  years  in  the  great  State  of 
Kew  Tork.  Its  use  has  been  followed  by  beneficial 
reinlts.  The  world  has  seen  them  and  accepted 
them.  Why  docs  New  Jersey  hold  aloof? "  The  editor 
ia  careful  to  explain  that  he  does  agree  with  these 
views  in  foil,  but  he  says  for  himself :  "  A  very  im- 
portant step  in  the  simplification  of  oui  legal  pro- 
eeedimga  might  be  mode  by  the  simple  expedient  of 
permittilig  equitable  defenses  to  be  pleaded  in  suits 
at  law.  We  are  not  in  favor  of  uniting  the  courts 
of  law  and  equity,  because  the  court  of  equity  has 
functions  wholly  apart  from  those  of  courts  of  law 
which  the  court  of  equity  is  best  adapted  to  per- 
fom;  bBtwathiiiic  Uwtwbesamaa  bus 
V<H..38.— No.  8. 


to  ail  action  it  in  best  that  the  defense  should  be 
htard  in  the  court  in  wliieh  the  action  is  brought, 
and  that  he  should  not  be  driven  to  the  expense  of 
another  suit  in  another  court  to  establish  it.  If  the 
friends  of  the  double  system  do  not  yield  their 
point  they  will  soon  have  to  surrender  every  thing. 
The  equitable  plea  has  been  fully  tested  in  England 
and  found  to  be  simple  and  cfRcacious."  This  mod- 
ification would  still  leave  the  plaintifF  subject  to 
the  greatest  inconvenience  and  hardship  of  the  sys- 
tem of  separate  courts,  namely,  the  liijbilitj'  to  be 
turned  out  of  the  temple  of  justice  for  entering  at 
the  wrong  door  ^bringing  his  suit  in  the  wrong 
court.  The  remedy  suggested  is  good  as  far  it  goes, 
but  even  Euglnnd  has  found  that  it  docs  not  go  far 
enough,  and  has  abolished  the  separate  system.  It 
must  be  said  that  New  Jersey  has  excellent  courts, 
and  that  their  decisions  are  of  very  liigh  authority. 
The  uncertainty  attending  the  separate  system  is 
there  reduced  to  the  minimum,  but  it  might  well  bo 
wholly  avoided. 

According  to  Governor  Plaisted'e  late  message 
Maine  is  an  inconvenient  community  for  a  debtor  tii 
live  in.  They  have  no  usury  law,  and  they  have  a 
law  of  imprisonment  for  debt.  We  know  that 
Maine  is  a  thickly  timl>ercd  State,  but  wo  did  not 
know  that  it  is  so  thoroughly  in  the  woods  as  this 
disclosure  indicates.  Political  economists  have  al- 
ways differed  and  always  will  differ  in  regard  to  the 
policy  of  usury  laws,  without  being  able  to  tell  why. 
But  in  regard  to  imprisonment  for  debt  there  has 
long  seemed  to  be  little  difference  of  opinion.  Cer- 
tainly, if  a  State  has  no  usury  laws,  it  ought  not  to 
imprison  for  debt,  for  otherwise  a  double  power  is 
put  in  the  hands  of  the  creditor.  Governor  Plaisted 
aays  that  the  borrowing  class  are  seeking  the  natural 
relief  from  this  state  of  the  law  —  emigration.  His 
recommendation  to  inxtitute  laws  against  usury,  and 
abolishing  imprisonment  for  debt  will  probobly 
meet  general  approval,  outside  his  own  State,  at 
least  In  Jfaine,  too,  we  should  think  they  would 
meet  approval,  for  it  seems  lhi>t  Maine  lias  the 
largest  municipal  debt,  per  cnpitum,  of  any  of  the 
States  save  one,  and  when  the  government  is  so 
much  in  debt  it  ought  not  to  treat  the  citizen  so 
harshly  on  the  same  offense. 


In  LtffgoU  t.  Banvtt,  43  L.  T.  (N.  8.)  641,  the 
English  Court  of  Appeal  have  reversed  the  decision 
of  Jcssel,  M.  H.,  and  hold  that  where  a  business  is 
sold,  with  an  agreement  not  to  resume  the  same 
business  within  a  certain  time  and  certain  limits, 
the  vendor  may  be  enjoined  from  soliciting  the  old 
customers,  but  not  from  receiving  their  unsolicited 
patronage.  Tltis  court  in  this  decision  disapprove 
Oineiii  V.  Coeper,  14  Ch.  Div.  5BG;  33  Alb.  L.  J.  171, 
on  this  point.     This  decision  sustains  the  views  we 

expresBed,  33  Alb.  L.  J.  181,  283. The  same  court, 

In  Capital  oW  CounliM  JJank  v.  Jfenty,  43  L.  T.  (N. 
8.)  651.  have  also  reversed  the  decision  of  the  Com- 
mon Pleas,  31  Alb.  L.  J.  443;  43  L.  T.  (N.  8.)  314, 
This  was  an  action  of  libel,  for  issuing  a  circular  to 
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defendant's  customers  announcing  that  the  defend- 
ant would  not  receive  the  plaintiff's  checks  in  pay- 
ment. The  innuendo  stated  that  the  circular  meant 
that  the  plaintiff  was  not  to  be  relied  on  to  meet 
checks  drawn  on  it.  The  ultimate  court  now  hold 
that  the  primary  meaning  would  not  support  the  in- 
nuendo; that  the  circumstances  afforded  no  evi- 
dence of  any  other  meaning;  and  that  the  commu- 
nication was  privileged.  Thesiger,  J.,  dissents. 
This  decision  seems  right. 


The  Greneral  Term  of  the  New  York  city  Superior 
Court  have  held,  in  one  of  the  tliree  pending  suits 
involving  the  same  question,  that  a  marriage  made 
out  of  this  State,  by  a  party  forbidden  by  a  divorce 
here  to  remariy  during  the  life  of  the  other  party, 
is  void  here  when  the  departure  from  this  State  was 
simply  to  evade  the  decree,  and  the  opposite  party 
is  still  alive.  This  is  in  harmony  with  the  majority 
of  the  Supreme  Court,  in  Martthall  v.  MnrsJiaU.  Last 
winter,  we  believe,  a  bill  was  introduced  in  our 
Legislature,  doing  away  with  the  prohibition  against 
remarriage  in  decrees  for  divorce.  Such  a  bill  ought 
to  be  enacted.  This  provision  is  a  perfectly  sense- 
less and  mischievous  one.  It  proposes  to  punish 
adultery  by  holding  out  a  premium  for  more  adul- 
tery. Men  have  passions,  and  cannot  lay  them 
aside  at  the  command  of  courts.  Marriage  is  the 
only  fit  and  safe  state  for  men,  and  for  women,  too. 
Our  policy  should  be  to  encourage,  not  to  restrain 
marriage.  Marital  infidelity  is  frequently  the  result 
of  the  particular  yoking  of  the  parties,  and  might 
not  occur  in  a  new  assortment.  Marriage  is  a  civil 
contract,  too,  and  it  seems  just  as  absurd  to  pro- 
hibit a  remarriage  in  case  of  adultery  and  divorce, 
as  it  would  seem  to  prohibit  a  man  from  forming  a 
new  commercial  partnership  because  he  had  over- 
reached his  partners  and  a  dissolution  had  ensued. 
The  prohibition  against  ^marriage,  we  have  no 
doubt,  tends  to  increase  adultery  and  to  produce 
illegitimate  children.  Our  Legislature  have  done 
something  to  inyirove  on  this  law  by  enacting  that 
the  prohibited  party  may  remarry,  upon  permission 
of  the  court,  on  showing  five  years  of  chastity  and 
the  remarriage  of  the  other  party.  But  this  only 
serves  to  emphasize  the  absurdity  of  any  prohibi- 
tion. The  presumption  that  one  will  continue 
chaste  because  he  has  been  for  five  years  is  a  violent 
and  unnatural  one,  and  it  would  seem  a  poor  assur- 
ance to  the  new  partner.  Marriage  should  not  be 
denied  as  a  punishment  nor  permitted  as  a  reward 
as  between  particular  parties,  but  should  be  encour- 
aged as  a  matter  of  State  policy. 


The  interesting  case  of  Kapper  v.  Willis^  ants,  128, 
which  holds  that  one  is  estopped,  when  sued  as  an 
innkeeper,  by  his  affidavit  that  he  keeps  an  inn, 
made  to  procure  a  license  to  sell  liquors  on  the 
premises,  yet  admits  that  one  may  carry  on  the  busi- 
ness of  innkeeper  and  that  of  restaurant  keeper,  on 
the  same  premises,  provided  the  two  are  separately 
conducted.  On  the  same  principle  it  was  held,  by 
'«»  Supreme  Court,  in  Minor  v.  Staples,  Au- 


gust 4,  1880,  that  one  who  keeps  an  inn,  and  also, 
separate  from  the  iun,  keeps  a  bath-house  where 
persons  bathing  in  the  sea  change  their  garments 
and  leave  their  clothes,  is  not  chargeable  as  ini 
keeper  for  property  stolen  from  the  bath-house. 
The  court,  by  Walton,  J.,  observed:  *'It  seems  to 
us  that  the  keeping  of  the  inn  and  the  keeping  of 
the  bath-house  are  separate  and  distlAct  employ- 
ments, and  involve  separate  and  distinct  duties  and 
liabilities.  One  may  be  an  innkeeper  without  being 
a  bath-house  keeper,  or  he  may  be  a  bath-house 
keeper  without  being  an  innkeeper;  or  the  same 
person  may  engage  in  both  employments ;  just  as  a 
livery-stable  keeper  may  also  be  a  common  carrier 
of  passengers;  but  we  do  not  think  his  doing  so 
will  make  him  responsible  in  the  one  capacity  for 
liabilities  incurred  in  the  other.  We  are  not  now 
speaking  of  bath-rooms  attached  to  or  kept  within 
hotels,  but  of  separate  buildings,  erected  upon  the 
seashore,  and  used,  not  as  bath-rooms,  but  as  places 
in  which  those  who  bathe  in  the  sea  change  their 
garments  and  leave  their  clothes,  and  other  valua- 
\AeSy  while  so  bathing.  It  seems  to  us  that  such  an 
establishment  is  as  distinct  from  an  inn  as  a  wharf 
or  a  boat-house  would  be;  and  that  an  innkeeper, 
as  such,  can  no  more  be  made  responsible  for  prop-' 
erty  stolen  from  such  a  bath-house  than  he  could  be 
for  property  stolen  from  a  wharf,  or  a  boat-house,  if 
he  happened  to  be  the  keeper  of  the  latter  as  well 
as  the  former." 


NOTES  OF  CASES. 
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TH£  Austrian  laws  prescribe  that  marriages  shall 
be  contracted  by  a  solemn  declaration  of  the 
consent  of  the  parties  either  before  their  **  ordinary 
or  regular  jjastor  "  (ordentlieher  seelwrger),  or  before 
the  proper  officer  appointed  under  the  "civil  mar- 
riage "  laws.  Mrs.  F.  L.,  a  widow,  an  English  citi- 
zen, and  a  member  of  the  Church  of  England, 
while  temporarily  staying  in  Vienna,  became  ac- 
quainted with  one  C.  S. ,  an  Austrian  subject,  domi- 
ciled in  Vienna,  a  Catholic,  and  they  agreed  to  marry 
in  pursuance  of  the  **  Consular  Marriage  Act,"  12 
and  18  Vict.,  cap.  68.  They  made  the  proper  de- 
clarations before  the  secretary  of  the  British  lega- 
tion, which  were  entered  in  the  proper  register,  and 
on  July  18,  1878,  the  marriage  ceremony  was  per- 
formed in  the  chapel  of  the  British  legation,  and 
the  marriage  solemnized  by  a  duly  authorized  sub- 
stitute or  vicar  of  the  chaplain  of  the  legation. 
The  chapel  is  not  situated  in  the  palace  of  the  lega- 
tion, which  on  the  real  estate  records  appears  to  be 
oMmed  by  the  State  of  Great  Britain  and  Ireland, 
but  lies  opposite  the  palace,  from  which  it  is  di- 
vided by  a  street,  and  the  lot  on  which  it  stands 
appears  on  the  records  to  be  owned  by  "the  Lord 
Bishop  of  London."  The  chapel  is  used  by  the  am- 
bassador and  the  members  of  the  legation,  and 
other  British  citizens.  Mrs.  F.  L.  afterward  sued 
for  a  nullification  of  this  marriage,  and  it  was  de- 
clared void  by  courts  in  all  instances.  The  Impe- 
rial Court  of  Appeals  remarks:    '*The  validly  or 
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invalidity  of  this  marriage,  as  far  as  it  affects  civil 
rights  within  the  Austrian  dominions,  must  be 
judged  of  alone  by  the  laws  of  Austria,  as  the 
chapel  of  the  British  legation  and  the  ecclesiastical 
acts  performed  therein  are  not  to  be  deemed  in  the 
situation  of  extra-territoriality,  and  therefore  the 
inquiry  only  was  whether  the  chaplain  of  the  lega- 
tion, or  his  substitute  who  solemnized  the  marriage, 
was  the  proper  public  functionary  to  give  the  ac- 
ceptance of  the  consent  to  the  marriage  that  quality 
of  solemnity  which  we  require  in  the  public  interest 
for  the  validity  of  a  marriage  contract.  This  ques- 
tion must  be  answered  in  the  negative,  because  by 
the  term  'ordinary  or  regular  pastor,^  only  that 
priest  is  to  be  understood  who,  under  the  Constitu- 
tion (as  ordered  by  the  State)  of  a  church  existing 
within  the  dominion  of  the  general  Civil  Code  and 
recognized  by  the  State,  conducts  the  acts  of  wor- 
ship for  the  professors  of  the  same  faith,  having  a 
domicile  or  quasi-domicile  in  a  locally  circumscribed 
parish,  according  to  the  tenets  of  this  faith,  and  who 
exercises  the  respective  ecclesiastical  power,  and  has 
to  keep  the  civil  registers  of  marriages  under  the 
authority  of  the  Austrian  State.  The  members  of 
the  Anglican  church  form  no  body  or  church  in 
Austria,  recognized  by  the  State,  either  in  estab- 
lished parishes,  or  for  the  whole  territory  of  the 
State ;  to  the  priests  of  this  church  is  not  granted 
any  organized  ecclesiastical  power,  nor  the  adminis- 
tration of  acts  of  public  right,  which  would  be 
effective  in  Austria.  In  the  case  at  bar,  the  be- 
trothed couple,  in  order  to  enter  into  a  marriage 
▼alid  by  the  laws  of  Austria,  must  go  either  before 
the  Catholic  priest  of  the  parish  in  which  the  bride- 
groom was  domiciled,  or  if  the  bride^s  religious  scru- 
ples would  not  permit  this,  then  they  had  to  apply 
to  the  civil  office  in  Vienna." — Juristiache  Blaetter, 


The  Austrian  laws  make  it  the  duty  of  a  father  to 
provide  for  the  maintenance  of  his  children  **till 
they  can  support  themselves."    The  appellate  and 
supreme  appellate   courts  now  decide,  that  where 
a  child  has  become  self-supporting,  but  afterward 
by  insanity  loses  the  capacity  to  support  itself,  the 
duty  of  maintenance  in  the  father  revives,  although 
the  child  has  long  been  of  full  age.     The  duty  is  a 
natural  one.     The  reason  of  it  is  the  helpless  condi- 
tion of  the  child. 


In  Reams  v.  Oowelly  California  Supreme   Court, 

December  17,  1880,  6  Pac.  Coast  L.  J.  846,  it  was 

beld  that  an  attorney,  who  is  also  a  notary,  may 

tike  an  affidavit  of  his  client  in  a  pending  suit. 

The  court  say :    **  There  is  no  such  limitation  found 

^  the  act,  to  the  power  of  a  notary,  as  is  contended 

^  in  this  case,  and  there  is  nothing  in  the  rules  of 

the  court,  to  which  our  attention  has  been  directed, 

P^hibiting  the  notary  from  administering  an  oath 

^  or  taking  the  affidavit  of,  his  client.     In  the  case 

of  KMand  ▼.  Sedgvfiek,  17  Cal.  128,  the  court  say: 

*We  are  not  aware  of  any  provision  of  law  making 

^  attorney  inccnniMteiit  to  take  it '  (the  verifica- 


tion of  his  client).  In  the  case  of  Davis  v.  Glasgow^ 
1  Burnett  (Wis.),  the  Supreme  Court  of  that  State 
uses  the  following  language :  '  Although  there  is  an 
obvious  impropriety  in  the  practice,  and  this  court 
is  much  disposed  to  discountenance  it,  yet  there  is 
no  rule  of  law  in  court,  under  authority  of  law, 
against  the  exercise  of  such  a  power  by  an  attorney 
in  the  case.'  This  was  a  case  involving  the  precise 
question  now  before  us.  In  the  case  of  Young  v. 
Toung^  18  Minn.  94,  already  referred  to,  the  court 
say:  *The  answer  to  the  objection  that  the  affidavit 
of  service  was  sworn  to  before  one  of  the  plaintiff's 
attorneys  of  record  is  similar.  The  attorney  was  a 
notary  public,  and  therefore,  under  section  4,  ch. 
26,  Gen.  Stats.,  which  confers  upon  ^eack  notary 
public  power  to  administer  all  oaths  required  or  au- 
thorized by  law  to  be  administered  in  this  State,' 
was  empowered  to  administer  the  oath  in  this  in- 
stance, notwithstanding  rule  5,  district  court  rules.' 
We  are  of  the  opinion  that  an  attorney  who  is  a  no- 
tary may  take  the  affidavit  of  his  client.  It  is  now, 
and  has  been,  for  many  years,  the  practice  in  this 
State,  and  however  improper  or  reprehensible  the 
practice  may  be,  there  is  nothing  in  the  law  which 
prohibits  it."  The  rule  is  different  with  us.  Taylor 
V.  Eatchy  12  Johns.  340  ;  but  the  partner  of  the  sole 
attorney  of  record  may  take  the  affidavit;  EaUen- 
heck  V.  Whiitaker,  17  Johns.  2;  and  so  of  mere  coun- 
sel; Willard  v.  Judd^  15  Johns.  531;  and  the  rule 
does  not  extend  to  affidavits  preparatory  to  a  suit. 
Vary  v.  Godfrey,  6  Cow.  587. 


The  Solicitors^  Journal  says:  "The  judgment  of 
the  Conmion  Pleas  Division,  delivered  on  Tuesday, 
in  the  case  of  Tanner  v.  Swindon  tjb  Marlborough 
BaUway  Company^  in  which  an  inquisition  for  dam- 
ages in  a  compensation  case  was  set  aside  on  the 
ground  that  a  champagne  lunch  had  been  given  to 
the  jury  by  the  claimant,  has  introduced  some  novel 
distinctions  into  that  branch  of  law  (more  devel- 
oped in  the  United  States  than  in  this  country) 
which  relates  to  '  treating '  jurors.  Thus  Mr.  Jus- 
tice Qrove  distinguished  between  an  unpremeditated 
luncheon  and  a  luncheon  prepared  beforehand,  and 
between  a  champagne  luncheon  and  a  luncheon  gf 
every-day  occurrence.  If  the  only  reason  for  up- 
setting the  verdict  of  a  *  treated '  jury  is  that  stated 
by  the  court — viz.,  the  fear  that  a  tendency  to  favor 
the  person  providing  the  luncheon  will  result — then 
the  distinctions  suggested  are  reasonable.  A  pre- 
meditated luncheon  will  usually  be  a  better  luncheon 
than  an  unpremeditated  one,  and  a  champagne 
luncheon  will  generally  be  more  popular  than  a  non- 
champagne  luncheon.  But  is  it  clear  that  this  is 
the  only  ground  for  setting  aside  the  verdict  ? 
Would  it  not  be  reasonable  to  hold  that,  whether 
the  luncheon  did  or  did  not  influence  the  minds  of 
the  JU17  in  favor  of  the  provider,  it  had  a  tendency 
to  render  their  minds  unfit  for  the  i)roper  perform- 
ance of  their  duties  ?  This  is  the  doctrine  of  the 
United  States  courts,  or  some  of  them;  but  on  the 
ground  that  it  would  be  dVf^cwW.  Wi^  ^wi^«tws&  \» 
lay  down  any  rule  b^  iwWicVi  it  «Jtiox3\^\i^  ^^\«ni3M«^ 
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whether  a  juror  had  drunk  too  much  or  not,  they 
seem  to  have  pushed  the  doctrine  to  an  absurd 
length,  and  to  hold  that  even  the  slightest  indulg- 
ence in  drink  will  incapacitate  a  juror.  Thus,  in 
State  V.  Baidyy  17  Iowa,  39,  the  verdict  of  a  jury 
was  set  aside  because  one  of  the  jurors,  who  had 
been  permitted  to  retire  for  a  few  moments,  drank  a 
glass  of  ale  at  a  grocery  store.  And  in  Brant  v. 
Fowler,  7  Cow.  562,  the  court  upset  a  verdict  be- 
cause one  of  the  jurors  had  taken  one-third  of  a  gill 
of  brandy  *to  check  diarrhoea.*  Subsequent  cases 
have  modified  the  stringency  of  this  rule,  and  it  ap- 
pears that  now  a  sick  American  juryman  may  safely 
resort  to  a  glass  of  spirits."  It  is  now  well  settled 
in  this  country  that  the  drinking  is  immaterial,  un- 
less shown  to  have  amounted  to  intoxication,  or 
otherwise  to  have  affected  the  verdict.  State  v.  Wentj 
69  Mo.  401 ;  S.  C,  83  Am.  Rep.  506;  Stat^  v.  Bruce, 
48  Iowa,  530;  S.  C,  30  Am.  Rep.  403;  and  cases 
there  cited.     See,  also,  6  Alb.  L.  J.  395. 


LEGAL  DEFINITIONS  OF  COMMON  WORDS. 

VII. 


A*'  WOALAN  with  child  "  is  a  **  pregnant  woman." 
This  was  held  by  our  Court  of  Appeals,  in 
Eckhardt  v.  People,  January  18,  1881.  The  defend- 
ant was  indicted  for  an  assault,  **with  intent  to 
produce  miscarriage,"  upon  the  body  of  a  *' woman 
with  child."  The  statute  uses  the  words  "preg- 
nant woman."  The  prisoner's  counsel  argued  that 
the  language  employed  was  not  absolutely  equiva- 
lent, because  it  might  sometimes  mean  a  woman  ac- 
companied by  a  child.  We  extract  the  following 
from  the  counsePs  brief: 

"Time  was  when  the  expression  *  vnth  child  *  was 
synonymous  with  ^pregnant,'  but  we  are  not  living 
in  the  days  of  Shakespeare,  nor  is  our  vocabulary 
what  it  was  when  the  seventy  translated  the  Bible 
into  the  language  of  the  people.  Hundreds  of 
words  and  expressions  used  by  them  were  long  ago 
relegated  to  the  limbo  of  verba  fata — fated  words, 
words  doomed  to  die  at  the  moment  better  ones 
come  to  take  their  places.  *  Obsolete  words,'  says 
Dryden,  *may  be  laudably  revived  when  they  are 
more  sounding  or  more  significant  than  those  in 
practice.'  The  day  has  come  when  we  have  no  rea- 
son to  be  ashamed  of  our  language,  when  it  is  un- 
necessary for  us  to  resort  to  the  waste-paper  basket 
of  the  past  for  *  souudmg '  or  *  significant '  symbols 
of  our  thoughts.  *  Those  that  affect  antiquity,*  says 
Milton,  the  mint-master  of  words,  *  must  follow  the 
square  thereof.'  The  authors  of  our  revised  Code 
did  not  feel  called  upon  to  apply  for  words  to 
Walker,  who  preferred  chany  to  china  ;  to  Dr .  Ash, 
who  defined  curmudgeon  as  'an  unknown  corre- 
spondent ' ;  and  to  that  monument  of  verbal  ponder- 
osity who  taught  the  English-speaking  world  that 
network  was  *  a  thing  decussated  and  reticulated, 
with  equal  interstices  between  the  intersections.' 
While  well  aware  that  there  is  but  a  point  between 
'man's  laughter'  and  'manslaughter,'  they  knew 


that  in  face  of  the  professional  lexicographer's  die- 
turn,  the  people  saw  a  greater  difference  between 
^tviih  child*  and  ^pregnant* ;  and  therefore,  when 
they  prepared  the  statute  under  which  the  quoted 
indictment  should  have  been  framed,  they  used  the 
word  which  alone  could  convey  the  idea  they  de- 
signed to  present.  Had  the  framer  of  the  indict- 
ment used  that  word,  it  could  not  have  been  am- 
biguous, indefinite,  vague  or  uncertain,  and  the 
statute  offense  and  the  party  indictment  would  have 
been  brought  ^precisely  within  the  provisions  of  the 
statute.'" 

"The  word  'pregnant'  was  used  because  it  is  the 
only  word  universally  recognized  as  significant  of 
the  central  idea  presented  by  the  statute.  The  re- 
visers did  not  use  the  expression  *  with  child,'  for 
the  reason  that  it  does  not  convey  the  precise  mean- 
ing of  'pregnant,'  not  being  exactly  synonymous 
with  that  word.  And  because  in  general  use  the 
expression  *  with  child  '  frequently  conveys  a  mean- 
ing entirely  different  from  that  always  conveyed  by 
'  pregnant,'  when  applied  to  a  woman.  It  is  an  ex- 
pression not  uncommon  in  the  business  columns  of 
our  newspapers,  where  in  no  case  does  it  mean  preg- 
nant. It  is  a  contracted  expression,  the  phrase 
'with  a  child,'  with  the  article  (a)  omitted  for  rea- 
sons of  economy.  Witness  this  'Personal'  from 
the  Herald  of  a  recent  date : 

" 'Will  blonde  young  lady  toith  child,  who  left 
car  at  Third  avenue  and  Twenty-seventh  street  last 
night,  seven  one-half  o'clock,  please  send  address 
to  HoNOBABLE,  wlio  would  be  proud  to  make  her 
acquaintance  ? ' 

"In  this  short  paragraph,  from  which  no  fewer 
than  five  words,  not  absolutely  necessary  to  the 
sense,  have  been  omitted,  the  expression  '^idth 
child '  could  not  be  tortured  to  signify  pregnant. 

"  Here  is  another  '  Personal '  from  a  later  issue  of 
the  Herald : 

"  *  Black-haired  young  lady  with  child  sat  behind 
advertiser  at  Aquarium,  Tuesday  evening,  and 
dropped  glove,  which  was  picked  up  and  handed  to 
her  by  an  admirer,  who  desires  to  form  her  ac- 
quaintance with  honorable  intentions.' 

"Did  the  advertiser  with  honorable  intentions  be- 
lieve, when  he  penned  this  notice,  that  the  object 
of  his  admiration  was  pregnant  f  Is  it  customary 
for  young  ladies  in  a  state  of  pregnancy  to  exhibit 
themselves  at  places  of  amusement  ? 

"If  the  expression  *with  child'  is  really  synony- 
mous with  the  word  '  pregnant,'  then,  surely,  nature 
sometimes  indulges  in  queer  freaks.  I  beg  leave  to 
call  the  honorable  court's  attention  to  this  adver- 
tisement from  -the  Herald : 

"*Tall  gentleman  with  child  who  bowed  to 
young  lady  in  dress  circle,  Booth's,  last  night,  would 
like  to  form  her  acquuntance.  Widowkb,  box  113, 
Herald  ofiSce.' 

"  A  tall  gentleman  with  a  child  is  certainly  not  a 
curiosity,  even  should  he  be  a  widower,  and  in  the 
dress  circle  at  Booth's  theater.  But  a  tall  gentle- 
man about  to  become  a well,  about  to  suffer  the 

pains  of  labor,  would  be  a  puBsle,  eren  to  tha  wise 
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women  who  help  to  bring  new  members  of  the  hu- 
man family  into  this  world  of  trouble.  It  is  a  mat- 
ter of  very  grave  doubt,  whether,  in  the  whole 
length  and  breadth  of  Manhattan  island,  there  can 
be  found  a  midwife  who  can  swear  that  she  has  ever 
delivered  a  tall  gentleman  of  a  child.  Yet  many  a 
tall  gentleman  has  been  'with  child,'  as  can  be 
proved  by  thousands  of  witnesses,  notably  those 
who  are  adepts  in  the  use  of  newspaper  English. 

**  If  *  with  child '  means  *  pregnant,'  then,  siu-ely, 
maternity  is  not  the  exclusive  privilege  of  women ; 
and  many  a  man  is  in  the  anomalous  position  of  be- 
ing obliged,  not  only  to  father,  but  to  mother,  his 
oflfepring." 

CcBtera  desurU  ;  or  rather,  they  are  not  decent,  and 
so  we  omit  what  Judge  Barrett,  at  General  Teim, 
pronounced  ''inapt  analogies  and  grotesque  illus- 
trations.'* 

On  the  other  hand,  the  prosecuting  attorney  ob- 
served :  • 

''  The  terms  '  hig  ioUh  child '  and  '  great  with  chUd ' 
(which,  though  somewhat  antiquated,  are  still  good 
English);  the  word  ^ pregnant ^'^  unaccompanied  by 
the  words  '  with  child ; '  the  words  '  with  child, '  un- 
accompanied by  the  word  'pregnant,'  and  the 
phrase  ^pregnarU  vnth  child, '  are  all  unmistakably  of 
the  same  import. 

" '  To  Jtf  ioith  child  —  to  be  pregnant.'  See  both 
Worcester's  and  Webster's  dictionaries,  under  the 
heading  'child.'  'The  queen  was  with  child.' 
Macaulay's  History  of  England,  Vol.  8,  p.  183. 
'Tlus  blue-eyed  hag  was  hither  brought  with  child.' 
Tempest,  Act  1,  Scene  2.  'She  is  with  child.' 
Measure  for  Measure,  Act  2,  Scene  8.  '  Kate  Keep- 
down  was  with  child.'  Id.,  Act  8,  Scene  2.  '  The 
Moor  is  with  child  by  you.'  Merchant  of  Venice, 
Act  8,  Scene  6.  'Getting  the  sheriff's  fool  with 
child.'  All's  Well  that  Ends  Well,  Act  4,  Scene  8. 
*I  am  with  child,  ye  bloody  homicides.'  First 
Henry  VI,  Act  5,  Scene  4.  'His  queen  with  child 
mikes  her  desire,'  etc.     Pericles,  Act  8,  Induction. 

♦  Am  I  with  child  ? '  Genesis,  88,  25.  '  Pharaoh's 
wife  was  with  child.'  1  Samuel,  4,  19.  'All  the 
women  that  were  with  child.'  2  Kings,  15,  16. 
'Her    that    is    with    child.'      Ecclesiastes,    11,    5. 

*  Woman  with  child.'  Isaiah,  26,  17;  Exodus,  21, 
n.  'We  have  been  with  child.'  Isaiah,  26,  17. 
*WMneii  with  child.'  Hosea,  13,  16;  2  Kings,  8, 
12;  Amos,  1,  13.  'She  was  found  with  child.' 
Matthew,  1,  18.  'A  virgm  shaU  be  with  child.' 
Id.,  1,  88.  'Woe  to  them  that  are  with  child.'  Id. 
34,  19;  Hark,  18,  17;  Luke,  21,  28.  'And  she  be- 
ing  with  child.*    Berelation,  12,  2. 

'*  It  is  claimed  by  counsel  for  plaintiff  in  error 
that  the  phraae  *a  woman  with  child^  may  fairly  be 
Interpreted  to  mean  '  a  woman  accompanied  by  a 
chikL'  It  may  perhaps  be  conceded  that  the  words 
in  qoestion  mighty  under  conceivable  circumstances, 
be  lagarded  as  awkwardly  expressing  such  an  idea. 

'*Blrt 'iPbeoter  a  Sodk^  maybe  said  quite  as 
aptly  of  words  aa  of  men.  And  no  person  having 
the  riigliteat  aoqQaistanoe  with  the  English  lan- 
guage who  rfMMld  be  informed  that  '  with  intent  to 


procure  the  miscarriage  of  a  woman  with  child  one 
willfully  inserted  a  metallic  instrument  into  her 
womb  and  body,'  could  fail  to  understand  the  pre- 
cise significance  of  those  words." 

The  court  preferred  the  authority  of  Shakespeare 
and  the  Bible  to  the  Herald,  and  affirmed  the  con- 
viction. 

As  wo  have  seen,  21  Alb.  L .  J.  205,  there  is  some 
difference  of  opinion  as  to  what  is  a  "  pistol."  In 
Hutchinson  v.  State,  62  Ala.  3,  it  was  held  that  one 
who  conceals  on  his  person  the  various  parts  of  a 
pistol,  incapable  of  use  while  thus  separate,  but  ca- 
pable of  being  readily  and  effectively  put  together 
as  a  pistol,  is  guilty  of  carrying  concealed  weapons. 
This  was  where  the  prisoner  thought  to  evade  the 
law  by  carrying  the  cylinder  separate  from  the  rest 
of  the  fire-arm.  And  in  Williams  v.  8tate,  61  Ga. 
417,  under  a  similar  statute,  it  was  held  that  a  pistol 
was  within  the  law,  although  the  main-spring  was 
so  disabled  that  the  weapon  could  not  be  discharged 
in  the  ordinary  mode.  The  court  said:  "An  object 
once  a  pistol  does  not  cease  to  be  one  by  becoming 
temporarily  inefficient.  Its  order  and  condition 
may  vary  from  time  to  time,  without  changing  its 
essential  nature  or  character.  Its  machinery  may  be 
more  or  less  perfect;  at  one  time  it  may  be  loaded, 
at  another  empty.  It  may  be  capped  or  uncapped ; 
it  may  be  easy  to  discharge  or  difficult  to  discharge, 
or  not  capable,  for  the  time,  of  being  discharged  at 
all ;  still,  while  it  retains  the  general  characteristics 
and  appearance  of  a  pistol,  it  is  a  pistol,  and  so  in 
common  speech  would  it  be  denominated."  **In 
this  ruling  we  decide  differently  from  what  was  held 
by  the  Supreme  Court  of  Alabama  on  a  similar 
point,  in  Evans  v.  SUite,  46  Ala.  88 ;  but  while  we 
regret  to  have  so  respectable  a  precedent  against  us, 
we  have  convictions  both  as  to  the  meaning  and 
policy  of  our  statute  which,  for  us,  are  decisive." 

In  Ray  v.  Bnrhank,  61  Ga.  505,  we  have  a  defini- 
tion of  "prescription."  It  was  held  that  when  a 
druggist,  in  good  faith,  recommends  a  prescription 
not  as  his  own,  but  as  that  of  another  named  per- 
son, and  thereupon  is  ordered  by  his  customer  to  fill 
it,  and  does  so,  charging  only  for  the  medicines  and 
for  compounding  them,  he  is  not  responsible  to  the 
customer  for  any  damage  which  may  result  from  the 
use  or  administration  of  the  remedy  by  the  latter.  The 
prescription  was  of  a  remedy  for  a  disease  of  horses. 
The  court  said :  "  To  fill  a  prescription  is  to  furnish, 
prepare  and  combine  the  requisite  materials  in  due 
proportion  as  prescribed.  It  is  urged  that  prescrip- 
tions refer  to  medical  provision  for  human  beings, 
and  do  not  appertain  to  the  medication  of  animals, 
or  at  least,  that  they  can  proceed  only  from  profes- 
sional sources,  and  are  not  prescriptions  if  they 
emanate  from  common  persons.  Why  a  recipe  or 
formula  for  the  treatment  of  horses  may  not  be 
called  a  prescription  we  do  not  see,  from  whatever 
source  it  may  proceed.  Life  and  health  are  physi- 
cal, and  are  common  to  man  and  brute,  and  a  plain, 
unscientific  person  may  prescribe  with  less  skiU 
than  a  physician  or  a  veterinary  surgeon,  but  at 
times,  perhaps,  with  equal  efiSciency." 
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OBSERVATIONS    ON   THE   PARTICULAR 
JURISPRUDENCE  OF  NEW  yORK. 

VII. 

(1777—1821.) 

THE  preceding  paper  was  more  particularly  addressed 
to  a  brief  consideration  of  the  frame  of  govern- 
nieiit  established  in  1777,  bj  the  convention  of  the 
representatives  of  the  State  of  New  York. 

The  government  thus  established  was,  for  a  number 
of  jears  afterward,  not  regarded  other  than  as  a  de 
facto  government  by  the  inhabitants  of  the  counties 
of  New  York,  Westchester,  Richmond  and  Long 
Island,  by  far  the  richest  and  most  populous  part  of 
the  province.  When  the  Continental  forces  abandoned 
the  city  of  New  York  on  the  15th  of  September,  1776, 
the  British,  under  General  Howe,  re-established  their 
authority  in  the  counties  named,  and  continued  to 
exercise  a  jurisdiction  over  them  until  the  25th  of 
November,  1783,  when  the  formal  evacuation  took 
place  in  accordance  with  the  definitive  treaty  of  peace 
with  England.  During  this  entire  period  there  were 
two  actual  governments  existing  side  by  side  within 
the  limits  of  this  State.  Both  invoked  virtually  the 
same  law  and  both  claimed  the  rightful  jurisdiction 
of  the  entire  province  or  State,  but  one,  in  the  name 
of  the  Crown,  the  other  in  the  name  of  the  State,  or 
its  inhabitants.  The  judicial  records  of  each  of  these 
governments  are  equally  authoritative  and  entitled  to 
recognition  within  the  sphere  of  its  actual  jurisdiction. 
Though  often  overlooked,  the  fact  that  this  dual  gov- 
ernment existed,  is  of  importance  to  the  conveyancer 
and  the  lawyer,  searching  an  ancient  title,  or  examining 
a  question  of  probate,  for  the  records  of  their  respect- 
ive judicatories  arc  distinct. 

A  glance  at  the  Royalist  government  established 
over  the  lower  counties,  from  1776  to  1783,  will  suffice: 
The  former  civil  courts,  with  two  exceptions,  the  Pre- 
rogative Court  and  the  Admiralty  Court,  remained 
closed,  and  in  their  stead  was  erected  by  proclamation 
on  the  first  of  May,  1777,  a  quasi-civil  judicatory  called 
a  Court  of  Police,  which  had  cognizance  of  all  causes 
arising  thereafter.  (Jones*  Hist.  N.  Y.,  generally.)* 
With  a  view  to  the  ro-e*stablishment  of  civil  authority, 
thus  superseded  by  the  military  within  the  British 
lines,  and  also  with  the  hope  to  extend  such  authority 
throughout  the  entire  province,  the  crown,  in  1780, 
commissioned  Lieu  tenant-General  Robertson  as  civil 
governor  of  the  "Province  of  New  York,"  and  on 
March  23d  of  this  year  his  commission  was  read  with 
the  usual  ceremonies,  at  the  City  Hall  in  New  York. 
(N.  Y.  Gazette,  March  27th,  1780.)  A  council  with  the 
usual  powers,  legislative,  judiciid  and  executive,  was 
again  designated,  and  the  greater  part  of  the  former 
olvil  machineiy  was  re-established.  The  records  of 
the  Prerogative  Court,  held  by  the  English  governor 
during  this  period,  remain  the  repository  of  wills  and 
probates  affecting  property  within  the  lower  counties. 

To  resume  the  consideration  of  the  State  govern- 
ment established  at  Kingston  on  the  20th  of  April, 
1777 :  Until  1783  its  actual  jurisdiction  was  limited  to 
the  upper  river  counties  beyond  Westchester,  but  with 
a  sublime  confidence  in  its  future  destinies,  its  legisla- 
tion was  general  in  character  and  Intended  to  ulti- 
mately embrace  the  entire  State.  The  convention 
which  had  framed  the  Constitution  before  its  adjourn- 
ment designated  a  committee  to  report  a  plan  for 
organizing  the  government  agreed  to  by  the  conven- 
tion. This  committee,  in  order  to  provide  for  the 
representation  of  those  counties  within  the  British 
lines,  reported  a  plan,  subsequently  acted  on,  by  which 

*  This  curious  Tory  history,  lately  published,  is  certainly 
authentic  In  this  particular. 


delegates  to  the  assembly  and  senate  were  elected  by 
the  rest  of  the  Legislature  to  represent  the  lower 
oounties  until  they  should  be  enabled  to  elect  their 
own  members.  The  convention  continued  in  session 
until  May  13th,  1777,  when  it  was  finally  dissolved. 
Previous  to  such  dissolution,  the  convention  appointed 
a  committee  or  Council  of  Safety,  to  administer  the 
State  government  until  the  organization  contemplated 
by  the  convention  should  be  perfected.  (1  Jonni.  Prov. 
Con.,  p.  916.)  A  temporary  judiciary,  consisting  of 
Robert  R.  Livingston  as  (Chancellor,  John  Jay  as 
Chief  Justice,  and  Robert  Yates  and  John  Sloss  Ho- 
bart  as  puisne  justices  of  the  Supreme  Court,  was  de- 
signated to  hold  office  until  a  permanent  selection 
should  be  made  by  the  council  of  appointment,  pursu- 
ant to  the  new  Constitution. 

The  proceedings  of  the  Council  of  Safety  intrusted 
with  the  temporary  government  of  the  State,  though 
historically  interesting,  are  unimportant  to  a  consid- 
eration of  the  jurisprudence  of  this  State.  Bat  the 
**  resolves  **  of  the  Provincial  Congresses  and  Conven- 
tion, the  purely  Revolutionary  governments,  were,  by 
the  35th  section  of  the  Constitution  of  1777,  made  a  part 
of  the  d^ganic  law  of  the  State.  Yet  even  these  **  Re- 
solves **  were  not,  in  a  f uturitive  sense,  important  to 
the  jurisprudence  of  tlie  State,  for  we  find  that  as  late 
as  1818  no  authentic  copy  of  them  was  to  be  found 
among  the  archives  of  the  State.  (Assembly  Joum., 
1818,  Feb'y  11,  p.  156.)  It  was  not  until  1842  that  the 
Legislature  directed  the  resolves  referred  to  in  the  36tb 
section  of  the  Constitution  of  1777,  to  be  printed,  so 
that  the  legislative  records  of  the  State  might  be  com- 
plete. The  purpose  of  the  framers  of  the  government 
in  making  the  ^'Resolves*'  of  the  Provincial  Congresses 
part  of  the  law  of  the  State  was  doubtless  to  confirm 
and  ratify  the  action  of  the  Revolutionary  govern- 
ments, rather  than  to  influence  thereby  the  future 
jurisprudence,  for  most  of  these  **  resolves  **  had  been 
of  a  purely  temporary  character.  The  *' resolves*'  of 
the  Provincial  Convention  were  on  another  and  a 
higher  footing,  for  they  included  the  proceedings  of 
that  Convention  which  adopted  the  0>nBtitutiou  and 
organized  the  State  government.  Several  '*  Resolves  "  of 
the  latter  body  were  of  a  permanent  character ;  among 
them  that  vesting  in  the  State  government  the  quit- 
rents  due  to  the  Crown.  (1  Yol.  Joum.  Pro  v.  C>)nv., 
p.  564.)  By  this  last  resolve  the  feudal  relations  be- 
tween the  land-holders  in  the  State  and  a  lord  para- 
mount, including  fealty  and  the  payment  of  rent, 
ware  changed,  but  preserved.  Although  ultimately  the 
qoit-rents  were  diminished  by  commutation,  this  Rfe- 
solve,  at  least  for  a  time,  preserved  tenures  and  pre- 
vented that  great  confusion  whioh  must  have  ensued 
in  the  administration  of  a  land  law  based  wholly  on 
the  feudal  system,  had  the  lord  paramount  ooutlnued 
an  alien  enemy,  or  an  indefinite  or  unaaoertained  pm^ 
son.  This  resolve,  therefore,  served  a  double  purpose; 
it  was  an  act  of  confiscation  and  an  act  piuewflin 
feudal  tenures.  It  was  further  confirmed  by  an 
ment  of  the  same  tenor,  passed  by  the  State 
turn  in  1779.    (S  14, 1  J.  &  V.,  p.  44;  6  N.  T.iOBL) 

At  an  early  period  of  the  State  goTemoMllI  the 
dition  of  the  laws  attracted  tlie  ettentlou  of  the . 
thorities.  At  the  opening  of  tbe  0eeond  Soealoo  of 
the  State  Legislature  (October,  1771^  Goveruor  GU»> 
ton,  in  his  annual  message,  said :  '*Bj  the  85th  aeotioii 
**of  our  Constitution  the  laws  of  thil  Stete  are  neoee 
'*  sarily  become  complicate,  and  ae  every  member  of 
**  sooiety  is  materially  interested  In  the  knowledge  of 
**  the  laws  by  whioh  he  is  governed,  I  am  iDdooed  to 
**  believe  a  careful  revision  of  the  laws  of  thia  State 
**  would  be  an  acceptable  service  to  your  oonatitnebte, 
**and  attended  with  the  most  salntaiy  eflbcU.'*  (Ae- 
■embly  Joum.,  Oct.  18,  1778.)  In  pnrsnauoe  of  thie 
recommendation  a  committee  mm  appointed  tu  see 
what  laws  were  expiring  and  what  new  laws  were 
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neoessary  to  be  passed.  The  senate,  on  the  next  day* 
added  Mr.  Yates  to  a  former  oommittee,  which  had 
been  appointed  at  the  first  session  of  the  Legislature 
to  consider  the  same  subject.  (Sept.  16, 1777;  Senate 
Joum.)  Nothing  of  importance,  however,  was  done 
toward  the  revision  of  the  laws  until  after  independ- 
ence was  assuHMl  by  the  Treaty  of  Peace. 

lu  1779  long,  but  confidently,  anticipating  the  time 
when  the  kingly  power  should  be  broken  and  destroyed, 
and  the  entire  State  surrendered  to  its  proper  author- 
ities, the  State  Legislature,  sitting  at  Poughkeepsie, 
passed  an  act  providing  for  the  temporary  government 
of  the  Southern  District  of  the  State,  by  a  commis- 
sion. But  not  until  1783  could  this  measure  be  effected, 
and  then  for  several  mouths  it  was  in  operation  and 
the  southern  counties  were  governed  by  the  legislative 
oommission  appointed  some  years  before.  The  powers 
aud  duties  of  this  commission  terminated  with  a  gene- 
ral election  of  the  proper  representation  demanded 
by  the  Constitution. 

After  the  establishment  of  the  State  government 
and  until  the  peace  of  1783,  the  Court  of  Probate,  or- 
ganized by  the  act  of  1778,  exercised  within  the  upper 
counties  only,  the  usual  jurisdiction  of  Prerogative 
Courts.  Subsequent  to  1783  it  superseded  the  Pre- 
rogative Court  in  the  lower  counties  and  thus  accom- 
plished its  original  mission,  the  entire  probate  juris- 
diction of  the  State.  • 

During  the  Revolution  the  State  Legislature  was  too 
much  engrossed  with  the  perils  of  the  times  to  insti- 
tute any  sensible  change  in  the  ancient  law  of  the 
Province,  amended  and  perpetuated  by  the  new  Con- 
stitution. The  thirty-fifth  section*  of  the  State 
Constitution,  declaring  that  the  former  law  should 
continue  in  force  in  so  far  as  it  was  not  repugnant  to 
that  great  statute  itself,  had  done  little  more  than 
amend  the  former  law.  Any  change  which  has  since 
then  ensued  in  the  structure  of  that  law  is  the  result 
either  of  statute  (in  which  constitutional  changes  are 
included),  or  of  juridical  interpretation,  or  indirect 
legislation.  The  most  important  enactment  of  the 
State  Legislature  during  the  Revolution  was  that 
acceding  to  the  Articles  of  Confederation  between  the 
American  Colonies,  or  States.  (Feb'y  6th,  1778 ;  IJ.  & 
V.  15.)  Whatever  doubts  arose  concerning  the  wisdom 
of  acceding  to  a  formal  and  permanent  confederation 
—  and  there  were  many — were  allayed  by  its  practical 
expediency  as  a  war  measure,  and  because  it  was 
wtgoed  that  the  confederation  did  not  affect  the  prac- 
%hmX  autonomy  of  the  State.  The  articles  of  confedera- 
tion did  not  afliect  the  particular  jurisprudence  of  the 
State  in  a  greater  degree  than  a  treaty  of  perpetual  alli- 
mooe  ordinarily  affects  the  private  law  of  a  high  contract- 
ing party.  Certain  limitations  were  imposed  by  the 
articlea  on  the  exercise  of  several  of  the  powers  ordl- 
wmtOj  incidental  to  sovereignty.  Precisely  what  these 
UmltAtious  were  it  is  beyond  the  scope  of  these  papers 
todliMnas;  there  always  has  been,  among  those  whose 
intelligence,  at  least,  demands  the  consideration  of  the 
knryer,  a  vital  and  fundamental  difference  of  opinion 
oooeemiug  their  precise  nature.  The  *'  act  to  organize 
ttM  government  of  this  State,'*  was  another  of  the  more 
impofltaut  acta  passed  during  the  Revolution  by  the 
State Legislatore.  (1  J.lbY.,  p. 22.)  It  declared,  among 
other  things,  the  jurisdiction  of  the  Court  of  Probates 
to  be  tliat  exercised  formerly  by  the  Governor  of  the 
Province,  except  that  the  appointment  of  Surrogates 
was  declared  to  be  vested  in  the  council  of  appoint- 
ment; it  directed  the  judges  of  the  **four  great 
ooarte**  (Ctianoery,  Supreme.  Probate  and  Admiralty), 
to  cause  seals  to  be  made  for  their  respective  courts ; 
it  provided  that  the  terms  of  such  courts  should  be 

*The  sections  of  the  flrst  CoDstitution  are  sometimes 
termed  ^artldss,"  but  most  frequently  "sections." 


held  on  the  same  days  on   which  they  had  been  held 
when  under  the  authority  of  the  Crown. 

With  the  cessation  of  hostilities,  the  Legislature  of 
New  York  began  to  turn  its  attention  more  vigorously 
to  the  state  of  the  laws,  and  to  institute  most  impor- 
tant reforms.  In  1782,  the  flrst  of  the  series  of  laws, 
affecting  the  common  law  of  nuil  property,  was  passed. 
(Ch.  II,  Laws  of  6th  Session,  1782.)  Estates  tail  were 
altered  into  estates  in  fee  simple  absolute;  the  law  of 
primogeniture  was  abolished,  and  the  law  of  descents 
was  made  to  conform  to  the  more  democratioal  insti- 
tutions of  the  new  government.  Many  writers  have 
commented  on  the  political  effects  of  partible  inherit- 
ances, conceding  that  when  institutional  they  con- 
duce to  perpetuate  democratical  forms  of  government. 
In  1784  several  acts  were  passed  repealing,  as  repugnant 
to  the  Constitution,  the  immunities,  emoluments  and 
privileges  accorded  to  the  Episcopalian  Church  estab- 
lishment, sometimes  called  the  Church  of  England,  in 
New  York.    (Ch.  33;  ch.  38,  Laws  of  1784.) 

The  journals  and  records  of  the  Legislature  show 
that  with  the  year  1786  a  new  era  in  legislation  began ; 
the  act  of  1782,  abolishing  entails  and  altering  the  law 
of  descents,  was  more  carefully  re-enacted ;  Samuel 
Jones  aud  Richard  Yarick  were  appointed  to  collect 
and  to  reduce  into  proper  form  for  re-enactment  all 
such  statutes  of  Great  Britain  and  England  and  of  the 
Colonial  Legislature  as  were  continued  in  force  by  vir- 
tue of  the  36th  section  of  the  Constitution  of  1777. 
(Ch.  35,  Laws  of  1786.)  The  proposed  revision  was,  in 
some  respects,  the  most  important  ever  contemplated 
in  New  York;  the  whole  Statute  Law  of  England  and 
of  the  provincial  government  was  now  to  be  revised 
with  the  intent  that  when  the  revision  was  completed 
all  such  statutes  as  were  not  contained  in  the  revision 
should  cease  to  be  operative  as  laws  of  New  York  un- 
der the  35th  section  of  the  Constitution.  And  by  the 
provision  of  the  act  designating  the  revisers,  when  all 
such  statutes  had  been  revised  and  re-enacted,  the  acts 
of  the  State  Legislature  passed  since  the  Revolution 
were  also  to  be  revised  and  inserted  in  the  revision. 
The  revisers,  in  the  course  of  their  work,  reported 
from  time  to  time  to  the  Legislature  the  various  re- 
vised bills,  containing  the  substance  of  those  English 
Statutes  which  they  deemed  in  force  in  New  York  by 
virtue  of  the  constitutional  adoption.  The  bills  thus 
reported  were  generally  adopted  by  both  the  Legisla- 
ture and  the  Council  of  Revision  without  dissent  or 
modiflcation.  When  the  necessary  English  Statutes 
had  been  recast  and  re-enacted,  the  Legislature  in 
1788  passed  an  act  declaring  that  after  the  first  of  May 
following  **  none  of  the  Statutes  of  England  or  of  Great 
'*  Britain  should  operate  or  be  considered  as  laws  of 
"this  State."  (Ch.  46,  8  87,  Laws  of  1788;  2  J.  &  V. 
p.  282;  19N.  Y.  74.) 

The  revision  of  Messrs.  Jones  and  Yarick  thus  be- 
came  the  final  and  authoritative  legislative  interpre- 
tation of  the  35th  section  of  the  Constitution  of  1777, 
because  it  determined  what  part  of  the  Statute  Law  of 
England  and  Great  Britain  had  been  confirmed  and 
continued  by  the  section  in  question  and  what  part 
was  repugnant  to  the  Constitution.  The  importance 
of  the  revision,  therefore,  cannot  be  over-estimated  in 
a  consideration  of  our  jurisprudence ;  not  only  is  this 
true  in  respect  of  the  specific  enactments  it  contained, 
but  also  in  respect  of  the  spirit  in  which  the  revision 
was  approached.  An  examination  of  the  various  En- 
glish Statutes  thus  re-enacted  because  they  were 
deemed  to  have  been  operative  as  statutes  of  the  prov- 
ince, shows  that  the  phraseology  of  the  original  acts 
was  preserved  whore  it  was  not  plainly  repugnant  to 
local  conditions.  This  last  fact  indirectly  evinces,  also, 
the  construction  which  the  revisers  placed  on  the  leg- 
islative power  to  alter  the  fundamental  law  established 
by  the  Constitution.    The  object  of  the  revision 
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.  not  innovatory  or  hostile  to  the  provincial  law,  but 
was  Bimply  intended  to  malce  the  former  legislation 
more  accessible  to  the  profession  of  the  law  and  to  the 
public. 

To  enumerate  in  a  brief  space  the  various  English 
Statutes  substantially  incorporated  in  Messrs.  Jones 
and  Varick's  revision  would  bo  impossible ;  they  illus- 
trated and  embodied  many  of  the  most  important  con- 
*  stitutional  and  legal  reforms  which  had  been  instituted 
in  the  previous  history  of  England,  thereby  again  de- 
monstrating the  principal  canon  of  our  constitutional 
revolution  —  that  the  American  colonists  had  as  high 
a  right  to  the  legal  achievements  and  developments  of 
their  common  race  as  the  English  across  seas.  Among 
the  various  important  bills  reported  by  Jones  and 
Yarick  and  incorporated  in  their  revision,  were  the 
following:  a  bill  of  Rights  (ch.  1,  vol.  II,  J.  &  V.),  con- 
taining the  substance  of  the  most  important  sections 
of  Magna  Charta,  the  *'  Bill  of  Rights,*'  the  Habeas 
Corpus  Act,  31  Car.  II,  and  other  acts  which  composed 
the  English  Constitution ;  an  act  concerning  tenures, 
containing  the  substance  of  12  Car.  II,  ch.  24,  which  had 
abolished  most  of  the  burdens  of  feudal  tenures;  the 
New  York  act  contained  also  a  new  provision,  that  the 
tenure  of  all  grants  by  any  letters  patent  under  the 
great  seal  of  the  State  should  be  allodial  and  not  feu- 
dal. The  latter  provision  was  the  beginning  of  the  acts 
converting  feuds  into  allods,  and  is  sometimes  thought 
to  have  been  a  reform  of  great  consequence  to  political 
liberties,  but  the  difference  between  allodial  lands  held 
only  by  those  in  allegiance  to  the  State,  and  free  soc- 
age tenures  with  the  incidents  of  fealty  and  the  pay- 
ment of  a  nominal  rent,  is,  after  ail,  greater  in  theory 
than  in  practice. 

Among  the  other  more  notable  of  the  English  Stat- 
utes contained  in  Jones  and  Varick's  revision  were 
the  Statute  of  Uses  (27  Henry  VIII,  ch.  10),  the  Statute 
of  Distributions  (22  &  23  Car.  II,  ch.  10),  the  Statute  of 
Frauds,  including  among  other  statutes  the  substance 
of  13th  and  27th  Elizabeth  against  fraudulent  convey- 
ances, and  of  29  Car.  II,  ch.  3,  concerning  the  memo- 
randa requisite  to  enforce  certain  undertakings;  a 
Statute  of  Wills  taken  from  32  Henry  VIIL  and  29 
Car.  I[;  a  Statute  of  Limitations,  incorporating  the 
substance  of  the  former  English  acts  on  the  same  sub- 
ject. The  greater  part  of  the  substituted  or  revised 
English  statutes  are  to  be  found  in  the  second  volume 
of  Jones  and  Varick's  revision ;  and  they  continue,  in 
some  form  or  other,  to  be  the  basis  of  the  law  of  this 
State  touching  the  subjects  to  which  they  refer. 

Although  the  **aot  for  revising  and  digesting  the 
laws "  directed  Messrs.  Jones  and  Varick  to  correct 
and  reduce  all  the  public  acts  of  the  Legislature  of  the 
late  colony  which  remained  in  force  under  the  d5th 
section  of  the  Constitution,  yet  this  part  of  their  work 
was  not  accomplished.  In  the  preface  the  revisers 
assert  **  that  in  the  course  of  the  revision  they  found 
'Hhat  several  of  the  public  acts  of  the  late  colony 
"could  not  with  any  degree  of  propriety  be  re-eu- 
**  acted  or  repealed."  They  however  reported  in 
1788  a  bill,  contained  in  the  revision  (2d  vol.,  p.  354), 
repealing  a  largo  number  of  those  acts  of  the  Pro- 
vincial Assembly  which  conflicted  with  later  legis- 
lation. Obviously,  and  indeed  the  revisers  so  state, 
the  acts  of  the  Colonial  Assembly,  neither  repealed 
expressly  nor  by  implication,  remained  operative  under 
the  35th  section  of  the  Constitution,  and  yet  with  sev- 
eral exceptions  contained  in  an  appendix  to  the  first 
volume,  the  colonial  acts  thus  remaining  operative  are 
not  embodied  In  this  revision.  As  a  consequence  there 
remains  some  uncertainty  concerning  the  Provincial 
acts  ratified  by  the  85th  section  of  the  first  Constitution. 
It  is  not  Improbable  that  the  revisers  were  induced  to 
this  omission  by  reason  of  the  great  uncertainties  in- 
volving the  records  of  oolonlal  legislatloo.    (See  ante^ 


p.  288,  et  seq.t  22d  vol.  L.  J.)  The  provincial  acts  were 
the  only  part  of  the  Statute  law  of  the  State  left  unre- 
vised,  as  Messrs.  Jones  and  Varick  besides  completely 
remodelling  the  English  Statutes,  revised  the  entire 
legislation  of  the  State  from  its  foundation.  The  pre- 
ceding acts  of  the  State  Legislature  had  been  printed 
in  folio,  session  by  session,  by  the  different  printers  to 
the  State.  The  revision  by  Messrs.  Jones  and  Varick 
may  be  regarded  as  the  only  marked  and  oomprehbn- 
slve  reform  of  tho  Statute  law  of  New  York  during  the 
first  period  of  the  State  government,  or  that  period 
from  1777  to  1821. 

As  the  various  revisions  which  succeeded  each  other 
in  the  first  i>eriod  of  our  State  government  contain 
only  the  more  permanent  legislation,  they  attract 
g^reater  attention  than  even  those  editions  of  the  Ses- 
sion Laws  which  were  published  by  authority.  The 
second  revision  of  the  acts  of  the  State  Legislature 
was  undertaken  as  a  private,  or  commercial  venture,  by 
Thomas  Greenleaf.  The  second  edition  of  Qreeuleaf's 
work  brought  the  revision  of  the  State  laws  to  a  period 
nine  years  later  than  that  of  Messrs.  Jones  and  Va- 
rick, and  as  it  was  recognized  by  the  courts  as  a  faith- 
ful work  It  received  a  judicial  sanction  accorded  to  no 
other  private  edition  of  the  laws  excepting  perhaps  the 
Webster  publications  from  1802  to  1812  inclusive.  The 
next  revision  of  the  laws  was  undertaken  by  Justices 
Kent  and  Radcliff,  pursuant  to  an  '*Act  of  the  Legis- 
lature "  (Ch.  190,  Laws  of  1801) ;  It  became  the  corrected 
version  of  the  public  and  private  acts  of  the  State. 
This  revision  simply  omits  the  abrogated  laws  or  parts 
of  laws,  and  pursues  a  chronological  arrangement  of 
the  first  volume  and  a  subject  arrangement  of  the 
second. 

The  New  Revised  Laws  of  1813  next  superseded  Kent 
and  RadclifTs  revision.  By  an  act  of  the  Legislature 
(ch.  150,  Laws  of  1811;  ch.  195,  N.  R.  L.  of  1813)  WUllam 
P.  Van  Ness  and  John  Wood  worth  were  directed  to  ar- 
range the  laws  of  a  general  and  permanent  nature  sys- 
tematically In  divisions  under  proper  heads,  with  such 
marginal  notes  as  appeared  to  be  best  calculated  for 
public  information.  As  the  revision  of  Jones  and  Va- 
rick was  the  first  of  the  State  revisions  in  point  of  time, 
so  that  of  Van  Ness  and  Wood  worth  was/ocAeprinceps 
in  point  of  method  and  arrangement;  the  maixiiud 
notes  prepared  by  John  V.  N.  Yates,  and  included  in 
the  revision  of  1813,  are  among  the  most  valuable  ex- 
positions of  the  laws  of  this  State ;  they  of  tentimeB,  by 
enumerating  the  various  English  and  Colonial  acta 
which  contained  like  provisions,  embrace  a  suoolnot 
history  of  the  statutes  to  which  they  refer.  Even  at 
the  present  day  the  history  of  many  legislative  meas- 
ures may  be  more  easily  gathered  from  this  revision 
than  from  any  other  single  work;  and  it  remaina  a 
profound  example  of  faithful  professional  servloe.* 

The  revisers  of  1813,  Imitating  the  example  of  Mown. 
Jones  and  Varick,  did  not  Include  in  their  revision 
the  Colonial  acts  which  remained  in  force  under  the 
35th  section  of  the  State  Constitution.  Printed  as  an 
appendix  to  the  revision  of  1813,  are  several  acta  of  the 
Colonial  Assembly  which  the  revisers  thought  would 
be  useful  to  the  profession.  Among  these  is  the 
**  Charter  of  Libertys,"  enacted  by  the  first  regnlar 
Legislature  of  New  York  in  1683.  The  Ordinances  of 
Lord  Bellomont  and  Viscount  Combuiy — ooutlnoing 
the  Supreme  Court  of  New  York  after  the  act  of  the 
Legislature  passed  in  1601  had  expired  by  limitation  ~ 
are  also  included  in  this  appendix.  As  illnstrating 
several  questions  ooncemlug  the  former  provlnolal  law 
of  inheritances  which  long  retained  some  elements  of 
the  Dutch  Jnrispmdenoe,  the  revisers  have  also  ap- 

*  See,  however,  the  commentary  on  the  Bevlalon  of  IfitB, 
by  Samuel  Jones,  co-author  of  Jones  ft  Varick's  Bsvlsloo. 
(N.  Y.  Hist.  Society's  Ool.,  m.) 


THE  ALBANY  LAW  JOURNAL. 


pended  the  Articlesot  Capllulatlnu  between  ihu  Ilulcli 
and  Eiigliah,  ilKJied  hi  IGIM.  Thoia  rurUun  iiilglit, 
wilh  equal  proprii^ly,  hara  Included  Iti  tba  appeiiillx 
the  deBiiitlTQ  Trmly  ol  Pcura  between  Gruul  Brltuln 
and  the  UiiltaJ  State*  in  1T83,  ti>r  U  wiu,  wUb  unuRuul 
partlouloritf^,  miulo  part  of  tho  Stalo  law  by  nil  iict  ut 
tbe  I«KtBlat>u«  |>iUBi>d  iu  1788  (cb.  41).  rMpi^ulliig  nil 
setd  and  parts  ut  actd  which  cciuQictcd  with  tho  treaty 
In  queati'in.* 


I  priiitod 


•Tba  entire  roUectlon  (it  lb o  Imprtiita  of  the  Stato  au- 
■lon  laws  from  1777U>  ISncan  now  be  foun  J  in  ■eTSral  publlo 
llbrarieaonly;  at  least  two  Tolurupsof  tJiom  have  buuonie  bo 
tare  as  to  occasion  sreat  lacuii>L'iilcii<Hi  In  rcferrliis  to 
(ham.  Tbe  library  of  the  New  Yurk  Law  Inntltuti'.  tbmutfh 
tbe  exertlona  ot  lla  cuetoillans,  hui\  become  eepeclallr  rich 
In  the  department  ot  statute  law  ut  the  varluua  Btatea. 
3Ir.  Winters,  the  as«i*tnnt  librarian  of  this  liietltute.  has 
kindl;  furolsbed,  with  [lennlsalon  t'l  uiie  It,  tbe  following 
Intarrstlng  sketch  ot  the  New  York  laws:  "Oroeiilears 
Compilation  ot  tbe  laws  from  1777  to  l~f&  was  printed  In 
Sew  York  city  In  two  volumes,  octayo.  In  17113.  A  aupple- 
IneDtal  Tolume.  pulill>had  In  KUt.  contains  the  InwH  enacted 
from  17«S  to  1797.  A  eecond  edition  of  Orsenleaf's  Oimiilla- 
tlnn  WBB  printed  In  I;M.  Measre.  ClinrlcB  It.  and  Ueorso 
Webster,  ot  Albanr.  nine  iMued  an  edition  ot  Greenleaf's 
laws  under  their  Imprint,  to  which  thpy  added.  In  IMIO.  a 
Bupplement  uontalnInK  the  laWH  frum  I71Q  t->  I'K,  ludualre. 
Thla  BUpplemeotal  rolutne  of  Webnter's  edition  i 
Ifaat  ut  GreenleaTs  In  several  respects.  It  w 
orlfflDally  la  parts,  whiirb  are  oi^caalonHllr  mot  witn,  uut  it 
Is  DOW  dimcult  to  And  a  copy  of  tbe  completed  volume, 
aven  In  ■  public  library. 

"  In  ITDTlbe  session  taws  were  flraC  printed  In  ootaTO  form. 
The  State  printer's  editions  of  these  laws,  from  tbe  Novem- 
ber session,  ITIM,  to  the  JanuBo-f»»Bion,  ITWI.  incluBlva,  were 
Isaued  with  a  continuous  pagination,  as  It  was  probably  In- 
tooded  in  have  aiioh  forra  a  suiipleinontat  vntume  to  tho 
Onenleat  edition -tho  leelalatlou  ot  the  three  sessions 
InakinR  a  volume  of  Ml  pages,  eiduslce  of  the  Index. 

"^nce  ISOO  the  laws  uf  each  seanlon,  except  those  of  the 
May  session,  l»l!,  and  the  November  BCHlcm,  IfC4.  Iibvd  )<acn 
printed,  as  to  paginal  ion,  Indices,  and  arrangement  ot  ctiap- 
lera.  In  a  seporutc  or  Independent  fcirm. 

"The  office  ot  public  or  Stale  printer,  which  was  Inttltuted 
wllb  Wm.  Bradtnrd  In  lABO.  and  abollslicd  In  18UI,  wan  held 
ttom  liM  to  the  adoption  ot  the  Conatltntliin  of  lSl,as 
tnUows.  vis.:  Wlltiam  Kobiiia,  ITM-irr;  Loring  Andrews, 
17W-U0I;  John  Barber,  18Cc:-(»:  Bultimun  and  U.  C.  Boutb- 
wlck.  imt-U ;  Jeaaa  BucI,  1S1&-3) :  and  Uusos  I.  Cantino  and 
Isaac  Q.  Leake  in  Ifei. 

"The  laws  printed  by  Andrews,  Barber,  and  the  Hessm. 
Bouthwlck,  are  frequently  cited  by  the  names  of  ihelrre- 
^leotlve  printon,ln  order  to  dtBtlngulsh  their  editions  from 
that  which  was  Issued  by  tho  Uessrs.  Wolister.  nnd  which 
locladaa  the  laws  enacted  subsequent  lo  the  Kevlslon  of 
laOI.  and  prior  to  the  Van  Ness  and  Wuodworth  Complla- 
tloa  or  Revision  at  lUS.  At  the  November  aesaion  of  IfOO 
but  one  law  was  proposed,  and  none  wore  enacted,  tbe  bual- 
Dssa  of  tbe  L£)[lBlature  being  c-mtlned  to  tbe  electlun  of  tbe 
lariooa  State  utBcers.  Nor  were  any  laws  enacted  at  the 
■hort  session  of  the  LpBislalure  In  AugUAt,  1S24,  and  June, 
TBSI.  Tba  laws  ot  tbe  ■eBslon  of  180L  not  included  In  the 
Barlsad  Acta  of  that  year,  were  printed  in  a  separate  voi- 
■iiDa.br  (dring  Andrews,  the  Stats  printer. 

-The  BevWoQ  ot  1901  wss  pubUsbcd  by  Messrs.  Charles 

lo  Unt.  This  Bevislon'  was  provided  'for  by  tlio  act  of 
Hareh  IS,  1800.  and  was  prepared  under  llie  supervlsiuD  of 
the  then  Chief  Justice  Kent  and  Ur.  Justice  IladcllII. 
and  la  oommonly  known  as  Kent  and  Badcllll's  Laws. 
Main  Webstar  and  Skinner  Isaued  a  reprint  ot  the  same 
Id  Attmuj  In  WOi.  Previous  to  this,  and  suliaequent 
to  tbp  BsTiaioD  ot  1801,  tbe  same  Arm  printed  an  edition  uf 
tba  Uw«  which  was  Intended  to  form  supplemental  volumes 
to  the  Reililan  of  IfiOL 

"Theaa  volumes,  numbered  3-8  (the  Kevlalon  of  IBOl  being 
Tola.  1  and  t  ot  the  aeries),  contain  the  laws  from  1^1  to 
Wta.  They  are  cited  and  known  as  tbe  Webater  Laws,  and 
form  >  part  of  almost  all  of  the  private  lets  of  the  New 
Tork  sesidaii  lawi.  As  the  Webster  edition  does  not  con- 
talD  the  private  acts  of  the  seaslona  of  lWi<,  1800,  and  1S10, 
and  SB  the  fact  la  nol  generally  Iedowh  to  the  profeseloq.  the 
[allure  of  a  careful  examination  or  use  ot  Ibis  edition  has 


"In  si>mncir  tho  stilted  Ihc  private  or  Iwal  nets  have  been 
uitiriinnly  printi'd  in  a  [iniii  svpurHto  from  those  of  a  puU- 
lluur  kirniTuI  naliiri.',  Iiutn^irh  hus  nut  beon  thecu;'u  In  New 
Yurk,  with  tbe  eice|illuii  uf  tbe  seasluns  uf  the  lliros  year* 
referred  lu.  Tho  ptlvaia  lu'is  ot  iliu  Jniiuarr  BcBBbm,  ItW. 
were  printed  by  Joliu  Jlarl],.-r.  and  tlitiM)  ut  Nnvurnliur  sea- 
Hlun,  IH»<  ilni'ludliig  (ho  January  Bi'4»liin,  leOO),  and  the  Jan- 
uary kei-sluu,  l.'^tO,  by  tjulonuiii  t;..ulhn'h'k. 

"TliD  South  A'li'kvriliinio. >rtiiOM.iwloiiHotlKk>M»  has  be- 
come BuscnrL-eu.  In  attract  xpeclul  ultcMUou,and  tu  malie 
It  IhuuRht  advlsubli.  for  tho  t,iMUiatiire  to  provide  tor  a  tl" 

taut.  Of  lljeso  the  lil.Tarli-*  i.f  (lie  New  i'ork  Law  TiiBtituta 
and  the  llur  Assoclalhm  uf  New  Yurk  city  posaofs  each  ■ 
copy.  Tbe  copy  uf  llio  Ihir  .VMicicInilun  vibb  aucured  by  It* 
llbnirlan,  Mr.  llcrr]-,  uiily  after  oevural  yours  of  InQuIrr  and 
diligent  Fearch,  and  timt  of  the  I.an'  Institute  many  yoars 
aifu,  through  the  hit('Illi:tiit  Intercut  and  leul  uf  Its  Ilieu 

"Tho  Fxtraordliuir)'  fi'arclty uf  i-ertalii  voliimeii  ot  Ameri- 
can Ktatuto  law  bnH  rcceiilly  Diiilttil  rouHldersbte  Interest. 
At  tho  present  time  there  arc  in  the  library  of  the  Iiaw 
Irutltute  sevorHlvulunifaiifthesi-sBlun  lawsot  thadlffei^ 
oni  Otates,  whli'h  are  the  rmly  copias  valaot,  hu  tar  lU  tho 
writer  could  team  fniin  In.iuiry  and  invtsliuatlun. 

''  A  curvury  (,'1»n>U)  at  tho  Huutbwlck  volume  of  PW-IO 


It  It  CI 


other 


iJLti'mat,  the  tolluwlng,  viz.:  The  act 
for  tho  senarntlon  of  the  First  I'ruabyterliin  Chun-li  of 
tho  city  ft  Sew  York;  the  act  of  hus>rporatl<m  of  the 
KowYorklli«toricalSoi-loty;  the  aitnf  hicon>oratlonof  Iho 


dUfo 


of  New 


lurglna  the  powum  ot  tliu  Orphun  Asylum  of  New  York 
city;  an  act  affecting  tha  title  to  certain  lands  In  Cayuga 
andUnondut.'acounllUBi  net  of  Incuniuratlimof  thoBruuh- 
tyn,  Jamaica  uml  Khiibunh  mod:  an  ni-t  In  regard  (o  the 
Investment  of  tlio  funds  of  the  Nl<w  York  lIlsBionary  iio- 
clety;  and  an  act  to  enablotho  (.'udarPlruet  rresbyteriun 
and  Ilraco  Oiun-hcs  In  Ih-!  tlly  of  New  York  ti>  hold  real 
and  porsuiisi  estate,  etc.  It  would  lia  commDiidaitle  on  tho 
part  ut  thu  Legislature  tniinivldo  for  tho  republication  i it 
tilts  volume,  and  thus  guard  oEnln^t  tho  L'ontlng<'nrr  of  tho 
loBB  ur  destruction  of  the  few  printed  rnplcs  now  extant. 

'■  It  Is  a  wi-11-knuwn  fact  that  In  wiino  ut  the  States  tbo 
manuscript  iir  [lan-hnient  diploB  uf  u  Ci^w  ot  tbo  early  lain 
bavo  been  lost.  Tills  contingency  happened  In  A'irginis 
lirevloua  tu  the  prIiiIliiR  uf  tho  lawn  uf  that  colony  In  1733, 
Uefora  that  time,  the  laws  had  been  pnwerved  In  manu' 
BL-ript  volumes,  which  were  deiHiHlted  at  the  eannty  seota. 
Jelfersun  alludes  to  hi'VitjiI  uf  Ihcni  as  lieing  in  his  time  so 
decayHd  that  tbo  leaves  could  not  lie  opened  but  once  with- 
out their  fulling  Into  powder.  As  manuscript  ruvlsali  of 
the  laws  were  proposed,  the  original  aesalnu  acts  were 
thrown  aside  09  woitto  paper,  nnd  In  a  few  years  the  original 
acts  were  wholly  furgottDn.  The  temporary  Inns  ot  tliD 
hkwB  of  1091.  Id  wlih'h  year  It  was  enacted  that  -  no  native 
American  Indian  brought  into  Virginia  Unco  ItiRl  could  un- 
der any  cJrouinstancm  lawfully  bo  inude  a  slave,' and  which 
was  printed  In  the  ruvipul  ot  17J3,  us  ut  the  duto  of  the  re- 
vlsalot  1705, led  IhocourtB  Into  serious  error,  and 'under 
theltiQuenco  of  their  Unit  npliilnns.  arising  from  tbo  watit 
ot  access  to  tbe  Iuwb,  thousaiids  of  tho  duiociidantH  ot  In- 
dlatiawp^o  unjustly  deprived  ot  their  Ubitrty.'  This  oot,  in 
its  original  form,  wus  accl dentally  dlxovorcd  In  ifOI,  and 
Us  production  and  proved  authenticity  In  a  reported  oaae 
(Pitltua  U  nl.  V.  Ililt  il  al.  [t^KS].  3  II.  k  U.  Uf)  pstalillshod 
tho  claim  and  sernred  the  llbeKy  of  adoEcn  human  beings. 

"MusfiBohuselU,  Vlrglnln,  Ohio,  find  a  few  ot  tho  nther 
States,  bare  exhibited  a  eiiiameiidnblc  spirit  In  (irovldlnK 
for  tho  republication  of  thuli  curly  laws,  and  thus  securlos 
In  a  penniment,  aucesallile  form  tho  innteriRlB  fur  the 
pn>|wr  understand  tug  and  lllustratlun  uf  (he  leglsiatlre 
blatury  and  ennetmeiils  ot  their  renpentlva  Stiitos.  And  ID 
this  view  it  bus  been  well  observed,  'that  the  preservation 
ot  tho  ancient  laws  otucountry  is  very  ensBUtlal  tu  the  cor- 
rect view  of  llshlMtur)-.  besides  upon  these  laws  vast  proji- 
erty  Interests  bavo  dcpanded.' 

"TheUevlBlonof  l.Tl,  or  (ho  Van  Ness  and  Woodwortb 
Kevlalon,  was  printed  In  A1b,iny,  hyU.  V.  Suuthwlck&L^.. 
In  two  volume-.,  ..ituvo,  Tu  this  Hevlslon  the  Wcbstera 
printed.  In  Albany,  In  ISl.J,  a  aunplcmontul  voUinio  iVol.  8, 
Laws  IHia-lBi,  uiid  tho  Btule  printer's  copies  ut  the  lows 
from  IPLI  to  ISi-v  under  tho  imprint  ut  Gould  4  Co.,  Albany. 
laiK,  1!C1,  and  jsn,  Coriti  vulumes  four,  Bve,  utid  six,  ot  tfc» 
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DEPOSIT  OF  AMOUNT  DUE  IN  BANK  WHERE 
NOTE  PAYABLE,  DISCHARGES  MAKER. 


IOWA  STJPRBME  COURT,  DECEMBER  9,  1880. 

Lazikr  v.  Horan,  Appellant. 

Where  a  note  Is  made  payable  at  a  bank  and  the  maker,  be- 
fore it  is  due,  deposits  and  leaves  in  such  bank  the 
amount  necessary  to  fully  discharge  the  note,  and  the 
bank,  some  time  after  the  maturity  of  the  note,  fails, 
the  note  not  having  been  presented  for  payment,  such 
deposit  is  a  complete  defense  to  an  action  against  the 
maker  upon  such  note. 

ACTION  upoQ  a  promissory  note  and  for  the  fore- 
closure of  a  mortgage.    The  facts  appear  in  the 
opinion. 

Cole  &  Cole,  for  appellant. 

Wright,  Oatch  &  Wright,  for  respondent. 

RoTHROCK,  J.  The  promissory  note  which  is  the 
foundation  of  the  action  is  in  these  words : 

**  $1,250.  Des  Moines,  Iowa,  March  21, 1872. 

**  On  or  before  the  twenty-first  day  of  March,  1874,  I 
promise  to  pay  to  William  Bradeu  or  order  $1,250,  with 
interest  thereon  from  this  date  until  paid,  at  the  rate 
of  10  per  cent  per  annum,  payable  annually  on  the 
twenty-first  day  of  March  in  each  year,  for  value  ro- 
oeived,  principal  and  interest  payable  at  B.  F.  Allen's 
bank  in  the  city  of  Des  Moines.  Should  any  of  said 
Interest  not  be  paid  when  due,  it  shall  bear  interest  at 
the  rate  of  10  per  cent  per  annum  from  the  time  the 
same  becomes  due,  and  a  failure  to  pay  any  of  said  in- 
terest within  90  days  after  due  shall  cause  the  whole  of 
this  note  to  thereupon  become  due  and  collectible  at 
once. 

bii 

'*  Timothy    X    Hoban." 

nuu-k 

The  mortgage  securing  this  note  is  duly  stamped 
with  United  States  revenue  stamp,  legally  cancelled ; 
indorsed  on  the  back  as  follows,  to  wit:  '*  Pay  to  the 
order  of  Jesse  Lazier.  William  Bhaden." 

The  note  was  given  for  pjirt  of  the  purchase-money 
of  certain  real  estate  situated  in  Madison  county.  The 
land  was  owned  by  the  plain tiflf,  and  the  sale  was  made 
through  Braden,  and  the  note  was  taken  payable  to 
the  order  of  Braden,  for  the  plaintiff's  benefit. 

On  the  2l8t  day  of  March,  1874,  the  defendant,  who 
is  a  resident  of  Madison  county,  went  to  B.  F.  Allen's 
bank  to  pay  the  note.  The  note  was  not  at  the  bank, 
and  the  defendant  deposited  the  amount  required  to 
pay  the  same,  to  wit,  $1,512.50,  and  took  from  the  bank 
a  deposit  ticket,  of  which  the  following  is  a  copy : 

**B.  F.  Alijsn^s  Bank, 

''  To  Timothy  Horan,  Des  Moines,  March  21,  1874. 
Currency  to  paj  note  favor  William  Braden 

for $1,250  00 

Interest    ----.-..  26^  50 


"Duplicate." 


$1,512  50 


Some  efforts  were  made  by  the  defendant,  by  way  of 
oorreepondeuce  through  Percival  &  Hatton,  real  estate 
agents  at  Des  Moines,  to  have  the  note  sent  to  the 
bank,  but  thej  were  unavailing.  The  money  thus  de- 
posited remained  with  the  bank,  and  on  the  10th  day 
of  January,  1875,  the  bank  and  B.  F.  Allen  failed,  and 
It  does  not  appear  from  the  evidence  what.  If  any  thing, 
will  be  realized  on  account  of  said  deposit.  That  it  is 
a  total  loss  does  not  seem  to  be  seriously  disputed. 

We  are  required  to  determine  whether  the  foregoing 
faots  are  a  defense  to  an  aotlon  on  the  note,  or  in  other 
words,  where  a  note  is  made  payable  at  a  bank  and  the 
maker  deposits  the  amount  necessary  to  fully  discharge 
it  and  leaves  the  same  there,  and  the  bank  afterwai^d 
fails,  is  such  a  deposit  a  complete  defense  to  an  action 
hy  the  payee  or  ludorsee  against  the  maker? 


It  Is  wiell  settled  that  as  to  the  acceptor  of  a  bill  of 
exchange  or  the  maker  of  a  promissory  note,  payable 
at  a  bank  or  other  specified  place,  no  presentment  nor 
demand  of  payment  need  be  made  at  the  specified  place 
to  entitle  the  holder  to  maintain  an  action  against  the 
maker  or  acceptor.  Story  on  Promissory  Notes,  S  228; 
1  Dan.  on  Neg.  Inst.,  §  643;  1  Pars,  on  Notes  and  Bills, 
308;  WaUace  v.  McConnell,  18  Pet.  136;  FUler  v.  Beck- 
ley,  2  W.  &S.  458;  ArmstecLd  v.  Armstead,  10  Leigh, 
525. 

In  Parsons  on  Notes  and  Bills,  it  is  said :  **  The  courts 
in  this  country  have,  with  the  exception  of  Louisiana 
and  Indiana,  held  that  such  acceptances  were  not  con- 
ditional; that  demand  need  not  be  averred  bj  the 
plaintiff,  but  that  if  the  acceptor  was  at  the  place  at 
the  time  designated,  and  ret^y  to  paj  the  money,  it 
was  matter  of  defense  to  be  pleaded  on  his  part,  which  . 
defense,  however,  is  no  bar  to  the  action,  but  goes  only 
in  reduction  of  damages  and  in  prevention  of  costs." 

That  the  maker  of  a  promissory  note  and  the  acceptor 
of  a  bill  of  exchange  payable  at  a  particular  place  are 
under  the  same  obligation  in  this  respect,  and  their 
rights  and  liabilities  are  the  same,  seems  also  to  be  well 
established.  See  the  authorities  above  cited.  What 
are  the  rights  of  the  parties,  however,  where  the  maker 
of  a  note  or  the  acceptor  of  a  bill  deposits  the  money 
in  the  bank  designated  as  the  place  of  payment,  and 
leaves  it  there,  in  another  question,  upon  which  there 
is  a  surprising  paucity  of  adjudicated  cases.  The 
learned  counsel  for  the  respective  parties  in  this  cause 
have  cited  to  us  no  case  which  is  exactly  in  point. 

It  is  true  that  in  WaUace  v.  McConneU,  supra,  there 
is  language  used  from  which  it  may  fairly  be  implied 
that  in  such  case,  if  the  holder  of  the  note  or  bill 
should  neglect  to  present  it  at  the  specified  place,  by 
reason  of  which  the  money  should  be  lost  by  the  fail- 
ure of  the  bank  or  the  like,  this  would  be  a  defense; 
and  in  Armtftead  v.  Armstead,  supra,  it  is  said  **  that 
the  maker,  if  he  was  ready  at  the  time  and  place  to 
make  the  payment,  may  plead  the  matter  in  bar  of  dam* 
ages  and  costs ;  but  he  must  at  the  same  time  bring  the 
money  into  court  which  the  plaintiff  will  be  entitled  to 
receive.  A  further  consequence,  indeed,  might  follow 
if  any  loss  had  been  sustained  by  his  failure  to  present^ 
but  this  must  be  set  up  as  a  matter  of  defense.  In  Fi/' 
lerv.  Beckley,  supra,  Houston,  J.,  said:  **I  incline  to 
the  opinion  in  13  Peters,  144,  as  above,  that  If  the 
maker  or  acceptor,  where  the  money  is  payable  at  a 
bank,  pays  the  money  into  the  bank  to  the  credit  of 
the  payee  on  such  note  or  bill  and  leaves  it  there,  it 
will  be  a  complete  discharge,  though  the  money  should 
be  lost  by  robbery  of  the  bank  or  otherwise ;  but  this 
case  does  not  call  for  an  opinion  of  the  court  on  this 
point." 

In  Nichols  V.  Pool,  2  Jones'  L.  (N.  C),  in  discussing 
the  question  whether  a  demand  at  the  place  of  pay- 
ment is  necessary  to  maintain  the  action,  it  is  said: 
"The  more  reasonable  construction  that  they  (the 
words  *  payable,*  etc.)  were  used  to  convey  the  idea 
that  the  parties  had  made  an  arrangement,  suggested 
by  considerations  of  convenience  to  both  sides,  accord- 
ing to  which  the  money  is  to  be  paid  at  a  particular 
place  on  a  given  day;  or  in  other  words,  assurance 
given  by  the  debtor  and  accepted  by  the  creditor,  that 
the  money  will  be  then  and  there  paid.  ♦  ♦  *  Con- 
sidered in  this  sense  the  effect  is  that  the  creditor  does 
not  lose  his  debt  by  failing  to  apply  for  it  at  the  pre- 
cise time  and  place,  but  may  afterward  recover  it; 
while  on  the  other  hand,  the  debtor  may,  if  in  fact  he 
had  the  money  at  the  time  and  place,  use  that  as  a  de- 
fense and  defeat  the  action  by  bringing  the  money  into 
court,  or  if  he  deposited  it  and  it  was  lost  by  the  fail- 
ure of  the  bank,  he  can  put  the  loss  on  the  creditor 
because  of  his  laches  in  not  calling  to  get  it." 

lu  Rhocides  ▼.  Cfefit,  5  B.  &  A.  244,  language  to  the 
same  effect  is  used  in  the  opinion  of  cue  of  the  Judges. 
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Au  examination  of  these  oases  will  show  that  tho  ques- 
tion of  the  rights  of  the  parties,  where  there  has  been 
actual  deposit  made  by  the  maker  or  aooeptor,  is  not 
directly  involved.  Thej  are  all  oases  upon  the  ques- 
tion as  to  whether  au  action  may  be  maintained 
without  a  demand  having  been  made  at  tho  place  of 
payment.  The  languafi^e  which  we  have  quoted  is  how- 
ever  germain  to  the  question  which  was  before  tho 
courts  in  the  several  cases  involving  the  rights  of  the 
parties  to  written  instruments  of  this  character,  and 
if  nothing  more,  serves  to  indicate  the  views  of  learned 
writers  of  the  opinions  cited. 

In  Story  on  Promissory  Notes,  §  238,  this  language  is 
used:  **  If  by  such  omission  or  neglect  of  presentment 
and  demand,  he  (the  maker  or  acceptor)  has  sustained 
any  loss  or  injury,  as  if  the  bill  or  note  were  payable  at 
a  bank,  and  the  acceptor  or  maker  had  funds  there  nt 
the  time,  which  have  been  lost  by  tho  failure  of  tho 
bank,  then  and  in  such  case  the  acceptor  or  maker  will 
be  exonerated  from  liability  to  the  extent  of  the  loss 
or  injury  so  sustained.'*  To  the  same  cfifect  see  Story 
onBillsof  Ex.,  §356;  1  Pars,  on  Con t.  273-3 ;  1  Dan.  on. 
Neg.  Inst.,  S  643. 

It  is  correct,  as  claimed  by  counsel  for  appellee,  that 
these  writers  cite  no-  authority  which  supports  tho 
proposition  announced  by  them.  But  notwithstand- 
iug  this,  the  views  of  these  learned  authors  are  enti- 
tled to  proper  consideration.  On  the  other  hand,  no 
Ofise  has  been  cited  which  announces  the  opposite  view 
from  that  given  in  the  above  citations.  With  the  lim- 
ited time  at  our  disposal,  we  are  unable  to  make  an 
exhaustive  search  for  authorities,  and  in  this  case  wo 
have  found  none  which  are  fairly  in  point.  In  Hoic- 
Intid  T.  Levy,  14  La.  Ann.  233,  it  was  held  when  a  note 
mras  payable  at  the  office  of  a  commercial  firm  in  New 
Orleans,  and  at  maturity  it  was  presented  by  the 
holder  at  the  place  named  for  payment,  and  payment 
refused,  and  a  few  days  after  maturity  the  maker  re- 
mitted part  of  the  sum  to  the  mercantile  firm  to  be 
applied  on  the  note,  that  this  was  no  payment.  It 
will  be  observed  from  this  statement  that  tho  case  is 
wholly  different  from  that  at  bar.  Here,  if  tho  note 
had  been  presented  at  maturity  it  would  have  been 
paid,  for  the  money  was  in  the  bank  for  that  very  pur- 
pose. It  would,  perhaps,  be  an  unreasonable  requiro- 
ment  to  hold  that  the  holder  of  the  note  or  bill  should 
present  it  again  for  payment. 

We  think  that,  upon  principle,  the  defendant  in  this 
ease  should  be  wholly  discharged,  and   we  will  briefly 
state  oar  reasons  therefor.    The  note  was  made  pay- 
able at  a  bank.    These  institutions  are  depositories  of 
money.     They  are  also  collection  agencies,   through 
which  by  much  the  larger  part  of  that  branch  of  the 
bosiness  of  the  country  is  transacted.     When  a  note  is 
made  payable  at  a  bank  the  parties  expect  the  collec- 
tion to  be  made  through  the  bank.    It  is  true  when 
the  defendant  deposited  the  money,  the  bank,  while 
holding  it,  was  technically  the  agent  of  the  depositor. 
But  the  money  was  deposited  for  tho  holder  of  the 
note,  and  it  required  no  act  of  the  depositor  to  author- 
ize the  bank  to  pay  the  note.     '*  If  the  customer  of  a 
banker  accept  a  bill  and  make  it  payable  at  his  bank- 
er's, that  Is  of  itself  a  sufficient  authority  to  the  banker 
to  apply  the  customer's  funds  in  paying  the  bill.*' 
Bjles  on  Bills,  151.    And  if  money  be  deposited  for 
the  payment  of  such  a  bill  or  note,  the  holder  may 
maintain  an  action  against  the  bank  therefor.    Par- 
lous on  Com.  Law,  130.    By  the  very  terms  of  the  con- 
tact the  defendant  agreed  to  pay  the  note  at  the  bank, 
^ow,  while  it  is  a  general  rule  that  payment  of  a  note 
or  bill  should  be  made  to  the  actual  holder,  yet  when 
(be  parties  have  contracted  that  payment  may  be  made 
>t  abank  it  means  that  payment  is  to  be  made  to  the 
bank.    The  parties  to  this  note  did  not  contemplate 
that  the  payee  should  make  a  journey  from  Indianap- 
oUi  and  meet  the  maker  at  Allen's  bank,  and  there 


receive  his  money  from  the  hands  of  the  maker  and 
deliver  him  the  note. 

This  court  has  throe  times  determined  that  when  the 
maker  of  a  promissory  note  payable  in  personal  prop- 
erty, to  be  delivered  at  a  specified  time  and  place, 
makes  a  tender  of  the  specific  articles  and  sets  them 
apart  at  the  time  and  place  stipulated,  and  the  creditor 
is  not  there  to  receive,  or  refuses  to  accept  the  prop- 
erty, the  debt  is  thereby  discharged  and  the  title  to 
the  property  passes  to  tho  creditor.  Qaiiies  v.  Man- 
uey,  3  Green.  351;  WiUiams  v.  THpleU  3  Iowa,  518; 
State  V.  Shripe,  16  id.  36.  Now,  while  it  is  held  in  these 
cases  that  upon  designating  tho  property  and  setting  it 
apart  for  tho  creditor  tho  title  of  the  property  passes, 
and  it  may  bo  said  that  by  tho  deposit  of  tho  money  in 
tho  bank  for  tho  holder  tho  right  of  property  in  tho 
money  does  not  pass  because  the  depositor  may  with- 
dniw  it,  yet  this  distinction  is  really  not  an  important 
one,  for  as  we  have  seen  if  the  money  remains  on  de- 
posit the  holder  of  the  note  may  present  his  note  and 
take  tho  money,  or  if  necessary  maintain  an  action  for 
it.  In  ono  of  the  cases  cited  the  note  provided  for  pay- 
ment in  brick.  Now,  if  that  could  bo  discharged  by 
delivering  the  brick  set  apart  for  tho  creditor  at  the 
time  and  place  designated,  it  is  difficult  to  see  why,  if 
the  note  was  payable  in  dollars  it  would  not  equally  bo 
a  discharge  to  set  apart  and  deposit  tho  dollars  for  the 
holder  ot  tho  note. 

In  our  opinion,  there  should  have  been  a  judgment 
for  the  defendant  for  costs,  and  tho  mortgage  should 
have  been  cancelled,  as  prayed  in  the  answer. 

Judgment  reversed. 


FEDERAL  CONTROL  OF  COMMERCE  ON  HIQH 
SEAS  BETWEEN  PORTS  IN  SAME  STATE. 

SUPREME    COURT  OF  THE  UNITED    STATES,   JANU- 
ARY 10,  188L 

Lord,   Plaintiff   in   Error,   v.   Goodalj^,  Nei^on  & 
Perkins  Steamship  Co. 

Congress  has  power  to  regulate  the  liability  of  the  owners 
of  vessels  navigating  the  high  seas,  although  such  ves- 
sels are  engaged  only  In  the  transportation  of  goods 
and  passengers  between  ports  and  places  In  the  Sttme 
State.  Consequently  the  provisions  of  section  4283, 
United  States  Revised  Statutes,  limiting  the  liability 
of  the  owner  of  a  vessel,  In  certain  cases,  to  the  value 
of  his  interest  in  such  vessel,  applies  to  a  vessel  navi- 
gating upon  the  high  seas  between  two  ports  In  Cali- 
fornia, upon  the  ocean. 

IN  error  to  the  Circuit  Court  of  the  United  States 
1  for  the  District  of  California.  Tho  facts  appear  in 
the  opinion. 

Waite,  C.  J.  Sections  4283  and  4289  of  tho  Revised 
Statutes  are  as  follows : 

'*Sec.  4283.  The  liability  of  tho  owner  of  any  vessel, 
for  any  embezzlement,  loss  or  destruction,  by  any  per- 
son, of  any  property,  goods  or  merchandise,  shipped 
or  put  on  board  of  such  vessel,  or  for  any  loss,  damage 
or  injury  by  collision,  or  for  any  act,  matter  or  thing 
lost,  damaged  or  forfeiture  done,  occasioned  or  in- 
curred, without  the  privity  or  knowledge  of  such 
owner  or  owners,  shall  in  no  case  exceed  the  amount 
of  the  valuo  of  the  interest  of  such  owner  in  such  ves- 
sel, and  her  freight  then  pending.** 

'*  Sec.  4289.  The  provision  of  the  seven  preceding 
sections  relating  to  the  limitation  of  the  liability  of 
tho  owners  of  vessels  shall  not  apply  to  the  owners  of 
any  canal  boat,  barge  or  lighter,  or  to  any  vessel  of  any 
description  whatsoever  used  in  rivers  or  inland  navi- 
gation." 

Section  4283  was  one  of  the  seven  sections  referred 
to  in  section  4289. 
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The  steamship  Ventura,  owned  by  the  defendant  in 
error,  was  employed  in  navigation  between  San  Fran- 
oisoo  and  San  Diego,  in  the  State  of  California,  touch- 
ing at  the  intermediate  ports  on  the  coast.  In  making 
her  voyages  she  ran  a  distance  of  four  hundred  and 
eighty  miles  on  the  Pacific  ocean.  She  formed  part 
of  a  transportation  line  which  was  largely  engaged  in 
foreign  and  inter-State  commerce,  but  was  herself 
only  employed  on  her  own  route  and  neither  took  on 
uor  put  off  goods  outside  of  the  State  of  California. 
While  on  one  of  her  regular  voyages  from  San  Fran- 
cisco to  San  Diego  she  was  totally  lost,  with  all  her 
pending  freight  and  cargo,  on  the  coast  of  California, 
without  the  privity  or  knowledge  of  her  owner.  This 
suit  was  brought  against  her  owner  as  a  common  car- 
rier to  recover  the  value  of  the  goods  lost.  The  cargo 
was  mostly  owned  by  retail  merchants  in  San  l)ieg(» 
and  other  places  in  Califonrh*!,  who  had  made  pur- 
chases for  their  business  from  wholesale  merchants  in 
San  Franoisco  and  was  in  transit  from  there.  The 
steamship  company  pleaded  its  exemption  from  lia- 
bility as  owner  of  the  vessel,  under  section  4283  of  the 
Revised  Statutes.  On  the  trial  the  court  instructed 
the  jury  **  that  if  the  jury  believed  that  the  said  losses 
occurred  solely  by  reason  of  the  iiegli«;ence  of  the  mas- 
ter of  said  ship  and  without  the  privity  or  knowledge 
or  neglect  of  said  defendant,  that  said  section  428.3  of 
the  lievised  Statutes  fully  exonerated  the  defendant 
from  liability  for  any  such  losses,  notwithstanding  the 
goods  80  lost  were  being  transported  on  a  journey 
when  lost,  the  final  termini  of  which  were  difi'ercnt 
points  in  the  State  of  California.*'  To  this  charge  an 
exception  was  duly  takeu.  The  jury  found  in  favor 
of  the  defendant  and  judgment  was  rendered  accord- 
ingly. To  reverse  that  judgment  the  present  writ  of 
error  has  been  sued  out. 

The  single  question  presented  by  the  assignment  of 
errors  is,  whether  Congress  has  power  to  regulate  tlie 
liability  of  the  owners  of  vessels  navigating  the  high 
seas,  but  engaged  only  in  the  transportation  of  goods 
and  passengers  between  ports  and  places  in  the  same 
State.  It  is  conceded  that  while  the  Ventura  carried 
goods  from  place  to  place  in  California,  her  voyages 
were  always  ocean  voyages. 

Congress  has  power  '*to  regulate  commerce  with 
foreign  nations  and  among  the  several  States,  and 
with  the  Indiau  tribes*'  (Const.,  art.  I,  §  8),  but  it  has 
nothing  to  do  with  the  purely  internal  commerce  of 
the  States,  that  is  to  say,  witli  such  commerce  as  is 
carried  on  between  different  parts  of  the  same  State, 
if  its  operations  are  confined  exclusively  to  the  juris- 
diction and  territory  of  that  Slate  and  do  not  affect 
other  nations  or  States  or  the  Indian  tribes.  This  has 
never  been  disputed  since  the  csise  of  OibbouH  v.  Ogdeiij 
9  Wheat.  194.  The  contracts  sued  on  in  the  present 
case  were  in  effect  to  carry  goods  from  San  Francisco 
to  San  Diego  by  the  way  of  the  Pacific  ocean.  They 
could  not  be  performed  except  by  going  not  only  out 
of  California,  but  out  of  the  United  States  as  well. 

Commerce  includes  intercourse,  navigation,  and  not 
traffic  alone.  This  also  was  settled  in  Qihboiia  v.  Ogden^ 
aupra^  p.  189.  ** Commerce  with  foreign  nations,"  says 
Mr.  Justice  Daniel,  for  tho  court,  in  Veazie  v.  Moore^ 
14  How.  573,  **  must  signify  commerce  which,  in  some 
sense,  is  necessarily  connected  with  these  nations; 
transactions  which  either  immediately  or  at  some 
stage  of  their  progress  must  be  extra-territorial." 

The  Pacific  ocean  belongs  to  no  one  nation,  but  is  the 
common  property  of  all.  When,  therefore,  tho  Ven- 
tura went  out  from  San  Franoisco  or  8au  Diego  on  her 
sevenil  voyages,  she  entered  on  a  uavigatiou  which  was 
necessarily  connected  with  other  nations.  While  on 
the  ocean  her  national  character  only  was  recognized, 
and  she  was  subject  to  such  laws  as  the  commercial 
nations  of  the  world  had,  by  usage  or  otherwise,  agreed 
on  for  the  government  of  the  vehicles  of  trade  occu-  ' 


pying  this  common  property  of  all  mankind.  She  was 
navigating  among  the  vessels  of  other  nations  and 
was  treated  by  them  as  belonging  to  the  country  whose 
flag  she  carried.  True,  she  was  not  trading  with  them, 
but  she  was  navigating  with  them,  and  consequently 
with  them  was  engaged  in  commerce.  If  in  her  navi- 
gation she  inflicted  a  wrong  on  another  country,  the 
United  States,  and  not  the  State  of  California,  must 
answer  for  what  was  done.  In  every  just  sense,  there- 
fore, she  was,  while  on  the  ocean,  engaged  in  commerce 
with  foreign  nations,  and  as  such  she  and  the  business 
in  which  she  was  engaged  were  subject  to  the  regulat- 
ing power  of  Congress. 

Navigation  on  the  high  seas  is  necessarily  national 
in  its  character.  Such  navigation  is  clearly  a  matter 
of  *' external  concern,"  affecting  the  nation  as  ana- 
lion  in  its  external  affaira.  It  must  therefore  be  sub- 
ject to  the  National  government. 

This  disposes  of  the  case,  since  by  section  4289  of  the 
Revised  Statutes,,  the  provisions  of  section  4283  are 
not  applicable  to  vessels  used  in  rivers  or  inland  uavi- 
giition,  and  this  legislation,  therefore,  is  relieved  from 
the  objection  that  proved  fatal  to  the  trade-mark  law 
which  was  considered  in  United  StcUes  v.  SteffeJin^  100 
U.  S.  82.  The  commerce  regulated  is  expressly  con- 
fined to  a  kind  over  which  Congress  has  been  given 
control.  There  is  not  here,  as  in  Allen  v.  Neteberry, 
21  How.  244,  a  question  of  admiralty  jurisdiction  under 
tho  Laws  of  1845,  but  of  tho  power  of  Congress  over 
tho  commerce  of  the  United  States.  The  contracts 
sued  on  do  not' relate  to  tho  purely  internal  commerce 
of  a  State,  but  impliedly,  at  least,  connect  themselves 
with  the  commerce  of  the  world,  because  in  their  per- 
formance the  laws  of  nations  on  the  high  seas  may  be- 
come involved,  and  the  United  States  compelled  to 
respond . 

Having  found  ample  authority  for  the  act  as  It  now 
stands  in  the  commercial  clause  of  the  Constitution,  it 
is  unnecessary  to  consider  whether  it  is  within  the 
judicial  power  of  tho  United  States  over  cases  of  ad- 
miralty and  maritime  jurisdiction. 

Affirmed, 


ADMINISTRATOR  NOT  AUTHORIZED  TO 
SUE  BV  LAW  OF  ANOTHER  STATE, 

UNITED  STATES  CIRCUIT  COURT,  a  D.  NEW  YORK, 

NOVEMBER  8,  1880. 

Mackay,  Administratrix,  v.  Nkw  Jersey  Central 

Railroad  Co. 

A  statute  of  New  Jersey,  authorizing  a  suit  for  dama^ces  for 
the  death  of  a  person  by  negligence  to  be  brought  In 
the  name  of  the  personal  representative  of  such  deceased 
person,  held,  not  to  authorize  a  suit  by  an  administrator 
of  such  person  appointed  in  New  York. 

ACTION  for  death  of  plaintiff's  intestate,  alleged  to 
be  caused  by  the  negligence  of  defendant's  serv- 
ants.   The  opinion  states  sufficient  facts. 

Shipman,  D.  J.  Tho  complaint  in  this  case  alleges 
^hat  on  April  23,  1874,  Louisa  S.  Mackay  died,  and  sub- 
sequently letters  of  administration  upon  her  estate 
wero  duly  granted  to  tho  plaintiff,  a  resident  of  the 
city  of  New  York,  by  the  surrogate  of  the  county  of 
New  York:  that  the  plaintiff  duly  qualified  and  en- 
tered upon  the  discharge  of  the  duties  of  said  o£Bce; 
that  the  defendants  area  corporation  created  under 
the  laws  of  the  State  of  New  Jersey,  and  are  common 
carriers  of  passengers  between  the  cities  of  New  Tork 
and  Jersey  City,  and  on  April  23, 1874,  received  Louisa 
S.  Mackay,  in  New  York,  into  one  of  their  ferry-boats 
as  a  passenger  to  be  transported  to  Jersey  City,  and  so 
nnskiU  fully  conducted  themselves  that  In  oonsequenoe 
of  their  negligence  she  fell  between  the  end  of  the  boat 
and  the  pier  at  Jersey  City  and  was  drowned.    The 
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oomplalnt  farther  alleges  that  by  aa  act  of  the  Le^iS' 
lature  of  New  Jersey,  passed  March  8«  1848,  it  was  pro- 
Tided  :  "  1.  Whenever  the  death  of  a  person  shall  be 
eaiued  bj  wrongful  act,  neglect  or  default,  and  the  act. 
Delect  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  then, 
and  in  every  such  case,  the  person  who,  and  the  corpo- 
ration which,  would  have  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such 
circumstauces  as  amount  in  law  to  a  felony.    3.  Every 
such  action  shall  be  brought  by  and  in  the  names  of  the 
personal  representatives  of  such  deceased  person,  and 
the  amount  recovered  in  every  such  action  shall  l>e  for 
the  exclusive  benefit  of  the  widow  and  next  of  kin  of 
iuoh  deceased  person,  and  shall  be  distributed  to  such 
widow  and  next  of  kin  in  the  proportions  provided  by 
law  in  relation  to  the  distribution  of  personal  property 
bj  persons  dying  intestate ;  and  in  every  such  action 
the  jury  may  give  such  damages  as  they  shall  deem 
tiir  and  Just,  with  reference  to  the  pecuniary  injury 
malting  from  such  death  to  the  wife  and  next  of  kin 
ot  tuoh  deceased  person;  provided,  that  every  such 
utloQ  shall   be  commenced  within  twelve  calendar 
months  after  the  death  of  such  deceased  person." 

After  the  Jury  was  impanelled,  and  before  any  evi- 

denee  was  taken,  the  defendants  moved  to  dismiss  tho 

flomplftint  l>eeause  tho  plaintiff,  an  administratrix  in 

the  State  of  New  York,  and  appointed  solely  under  its 

1«W8,  has  no  power  or  authority,  by  virtue  of  the  stat- 

ote  of  the  State  of  New  Jersey,  to  sue  for  and  recover 

dsnuges  for  the  death  of  the  intestate  — a  question 

^hleh,  it  was  conceded  by  the  plaintiff,  is  clearly  pre- 

MDted  upon  the  pleadings.    It  is  manifest  that  the 

light  of  an  administrator  to  recover  for  the  pecuniary 

Nvies  resulting  from  the  death  of  the  intestate  to 

^0  widow  and  next  of  kin  is  unknown  to  the  common 

'^^  and  exists  only  by  statute.    It  has  been  held  that 

meh  a  itatute  has  no  extra-territorial  force,  and  that 

w>  nooveiylcan  be  had  thereon  for  an  injury  which  was 

^(nnniitted  beyond  the  limit  of  the  State  by  whose 

Wiilatare  the  statute   was   enacted.      Whitford  v. 

£w«imo  R.  Co,,  23  N.  Y.  405;  Beach  v.  Bay  State  Co., 

«Bttb.  433. 

The  alleged  injury  in  this  case  was  received  in  New 
l^^i  and  the  question  which  arises  is  whether  a 
New  York  administrator  can,  by  virtue  of  the  appoint- 
'"•otof  tlie  surrogate  of  the  county  of  New  York,  re- 
^<^er  the  damages  which  a  personal  representative  is 
ttthorixed  to  sue  for  and  obtain  for  the  benefit  of  the 
j^wand  next  of  kin  by  the  statute  of  the  State  of 
^^  Jersey,  and  not  by  the  [laws  of  the  State  of  New 
*^  An  administrator  takes  his  title  by  force  of 
ue  loeal  law  add  the  grant  of  administration.  Marcy 
▼.Jforoy.33Conn.808. 

^  Kew  York  administrator  exists  by  virtue  of  his 
appointment  under  the  laws  of  that  State,  and  his 
V^'^f^  and  duties  are  prescribed  by  its  statutes.    An- 
^^Btate  cannot  impose  upon  him  liabilities,  obliga- 
tor duties  different  from  those  which  the  laws  of 
^  Tork  impose,  for  he  takes  upon  himself  such 
^Jteions  only  as  the  laws  of  the  State  which  ap- 
^^'"M  him   create.     Neither   can   the  statutes  of 
'  "lu^ther  State  impart  to  the  New  York  administrator 
PJ^*^  which  the  New  York  statutes  do  not  confer. 
^  i>  the  creation  of  the  local  law,  and  until  additional 
***^^ty  is  derived  by  virtue  of  an  additional  appoint- 
^t,  he  has  only  the  power  which  the  local  law  confers. 
^^  light  which  the  plaintiff  is  supposed  to  have  re- 
MiTsd  Ij  the  stmtate  of  New  Jersey  is  not  a  right  to 
*^  property  which  are  the  assets  of  the  deceased,  or 
^iMr  estate,  bat  ia  a  rigbt  to  sae  as  trustee  of  a  fund 
11^  majr  be  obtained  for  the  next  of  kin— a  posi- 
Hoo  hi  wldoh  ilw  k  not  placed  I)i7  the  law  under  which 


she  was  appointed.  In  order  to  execute  such  a  trust 
the  trusteeship  must  have  been  conferred,  and  the  only 
title  which  the  plaintiff  has  acquired  to  this  trustee- 
ship is  by  virtue  of  her  appointment  as  administratrix 
by  the  surrogate  under  the  laws  of  New  York.  Its 
laws  do  not  confer  upon  the  representatives  of  de- 
ceased i>erson8  any  power  to  obtain  damages  for 
injuries  resulting  in  death  which  the  deceased  re- 
ceived in  another  State.  This  question  has  been  con- 
sidered by  the  Supreme  Courts  of  Massachusetts  and 
of  Ohio.  In  Richardson  Y.  N,  Y.  Central  R.  Co.,  08 
Mass.  85,  a  Massachusetts  administratrix  sued  a  New 
York  corporation  for  damages,  by  reason  of  the  death 
of  the  plaintiff's  intestate  through  the  negligence  of 
the  defendants  in  New  York.  The  right  to  sue  was 
founded  upon  a  New  York  statute  which  is  very  simi- 
lar to  the  New  Jersey  statute.  The  court  say:  **Tlie 
plaintiff  is  tho  administratrix  appointed  under  the  laws 
of  Massachusetts.  Her  right  to  sue  in  this  Common- 
wealth in  her  representative  capacity  is  upon  causes  of 
action  which  accrued  to  the  intestate,  or  which  grow 
out  of  his  rights  of  property  or  those  of  his  creditors. 
The  remedy  which  the  statutes  of  New  York  give  to 
the  personal  representatives  of  the  deceased,  as  trust- 
ees of  a  right  of  property  in  the  widow  and  next  of  kin, 
is  not  of  such  a  nature  that  it  can  be  imparted  to  a 
Massachusetts  executor  or  administrator  virtute  oj^lcii, 
so  as  to  give  him  the  right  to  sue  in  our  courts,  and  to 
transmit  the  right  of  action  from  one  person  to  another 
in  connection  with  the  representative  of  the  deceased. 
The  only  construction  which  the  statute  can  receive  is 
that  it  confers  certain  new  and  peculiar  powers  upon 
the  personal  representative  in  New  York.  A  succes- 
sion in  the  right  of  action,  not  existing  by  the  common 
law,  cannot  be  prescribed  by  the  laws  of  one  State  to 
the  tribunals  of  another."  To  the  same  effect  is  the 
decision  in  Woodward  v.  Micliigan  South,.,  etc.,  R.  Co., 
10  Ohio  St.  121. 
The  complaint  is  dismissed. 


NEGLIGENCE— FIRE   SET  BY  LOCOMOTIVE 

ON  HIGHWAY. 

ENGLISH  COUKT  OF  APPEAL,  MARCH  18,  1880. 

PowEiiii  V.  Fall,  43  L.  T.  Rep.  (N.  S.)  662. 

The  owner  of  a  locomotive  engine  propelled  by  steam  along 
a  public  highway  Is  liable  for  damages  to  a  rick  of  hay, 
standing  on  land  adjoining  the  highway,  occasioned  by 
sparlcs  proceeding  from  such  engine  and  firing  the  hay, 
notwithstanding  that  such  engine  was  constructed  in 
conformity  with  the  provisions  of  the  acts  for  regulat- 
ing the  use  of  locomotives  on  roads,  and  was  managed 
and  conducted  with  all  reasonable  care  and  without 
negligence. 

THIS  was  an  action  tried  before  Mellor,  J.,  and  re- 
served by  him  for  further  consideration.  The 
facts  of  the  case  sufficiently  appear  from  his  judgment, 
which  was  as  follows : 

MsiiiiOR,  J.  This  was  an  action  tried  before  me  at 
Devizes  without  a  jury.  It  was  brought  by  the  plaiut- 
ifliB  to  recover  a  sum  of  532.  Os.  Sd.,  in  respect  of  iujuiy 
done  to  a  rick  of  hay  upon  a  farm  of  the  plaintiff,  John 
Thomas  Powell,  adjoining  a  publia  highway,  and  which 
injury  was  caused  by  sparks  escaping  from  the  flra  of 
a  traction  engine  belonging  to  the  defendant,  which 
WB8  then  being  propelled  by  steam  power  along  the 
highway.  The  engine  was  constructed  in  conformity 
with  the  provisions  of  2i  &  25  Vict.,  oh.  70,  and  of  28  it 
29  Vict.,  ch.  88,  being  the  acts  then  in  force  for  regu- 
lating the  use  of  locomotives  on  turnpike  and  other 
roads.  At  the  time  when  the  injuiywas  occasioned 
to  the  haystack  by  the  spftrks  of  fire  iBsolng  from 
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the  dofendnut*a  engiuo,  It  was  uot  travelliug  at  m 
greater  speed  thau  that  prescribed  by  the  acts  referrod 
to,  nor  was  the  injury  occasioned  by  any  negllKouoe 
on  the  part  of  tho  defendant's  servants  conducting  or 
managing  tho  samCf  and  tho  question  which  I  reserved 
for  further  consideration  was,  whether  tho  owner  of  m 
locomotire  engine  propelled  by  steam  along  a  public 
highway,  using  a  fire  for  tho  purpose  of  generating  the 
steam  required  to  propel  such  engine,  and  which  en- 
gine was  constructed  in  conformity  with  the  provisioiu 
of  the  Locomotive  Acts  abovo  referred  to,  and  was 
managed  and  conducted  with  all  reasonable  care  and 
without  negligence,  was  liable  to  tho  plaintiffs  for  in- 
jury occasioning  damage  to  a  rick  of  hay  standing  on 
land  adjoining  tho  highway,  by  sparks  proceeding  from 
such  engine  and  firing  the  hay.  It  was  contended  on 
the  part  of  the  plaintiffs,  that  although  the  acts  regu- 
lating the  use  of  locomotives  on  turnpike  roads  and 
public  highways  might  warrant  the  use  of  locomotives 
properly  constructed,  and  not  proceeding  faster  than 
the  prescribed  speed,  still  tbey  did  not  exempt  the 
owners  of  sucli  locomotive  engines  from  liability  for 
injury  or  damage  occasioned  to  others  by  the  use  of 
such  locomotive  engines,  and  they  alleged  that  by  the 
very  terms  of  the  13th  section  of  24  &  25  Vict,  ch. 
70,  and  particularly  of  the  12th  section  of  28  &  29 
Viet.,  ch.  83,  their  liability  at  common  law  was  ex- 
pressly preserved  to  the  i>erdons  who  might  suffer  in- 
jury arising  from  the  use  of  such  locomotives.  The 
13th  section  of  24  &  25  Vict.,  ch.  70,  is  as  follows: 
*' Nothing  in  this  act  contained  shall  authorize  any 
person  to  use  upon  a  highway  a  locomotive  engine, 
which  shall  be  so  constructed  or  used  as  to  cause  a 
public  or  private  nuisance,  and  every  such  person  so 
using  Huch  engine  shall,  notwithstanding  this  act,  be 
liable  to  an  indictment  or  action,  as  tho  case  may  be, 
for  such  use,  where,  but  for  the  passing  of  this  act, 
such  indictment  or  action  could  be  maintained;  **  and 
by  section  12  of  28  &  29  Vict.,  ch.  83,  It  is  enacted 
that:  *^othing  in  this  act  contained  shall  authorise 
any  person  to  use  a  locomotive  which  may  be  so  con* 
struoted  or  used  as  to  be  a  public  nuisance  at  oommoB 
law,  and  nothing  herein  contained  shall  affect  the  right 
of  any  person  to  recover  damages  in  respect  of  any  iur 
jur)'  he  may  have  sustained  in  consequence  of  tho  use 
of  a  locomotive."  And  it  was  further  contended  on 
the  part  of  the  plaintiffs,  that  whilst  the  acts  entitled 
tho  defendant  to  use  a  locomotive  properly  constructed 
on  the  public  highw^ay,  yet  it  was  never  intended  by 
the  Legislature  to  exempt  him  from  liability  to  damii- 
ges  in  respect  of  any  injury  sustained  by  third  perconi 
in  consequence  of  the  use  by  him  of  a  locomotive,  and 
that  it  was  wholly  immaterial  to  the  result  that  luch 
Injury  arose  from  no  want  of  care  or  negligence  on  the 
part  of  Ihe  defendant's  servants  in  the  management 
and  use  of  the  same.  On  the  part  of  the  defendant  it 
WBB  contended  that  the  effect  of  the  several  statutes 
being  to  authorize  the  use  of  locomotives  on  public 
highways,  if  constructed  and  managed  according  to  the 
provisions  of  such  statutes,  was  to  exempt  the  ownera 
from  liability  to  make  good  any  injury  arising  from 
the  use  of  locomotives,  unless  some  improper  construc- 
tion of  the  engine,  or  some  act  of  negligence  in  the  use 
of  it,  could  be  imputed  to  such  owners  or  their  Bel^- 
vants.  I  am  of  opinion  that  the  contention  on  the 
part  of  the  plaintiffs  must  prevail.  The  principle  which 
governs  this  case  is  that  established  by  FleUker  v.  Ry^ 
lands  (L.  R.,  1  Ex.  2a5:  14  L.  T.  Rep.  [N.  S.]  528),  ttnd 
affirmed  in  the  House  of  Lords  (Ryland9  v.  FUichtTt 
L.  R.,  3  H.  of  L.  3J»;  19  L.  T.  Hep.  VS.  8.]  220), 
which  overruled  the  decision  of  the  majority  of 
the  Court  of  Exchequer,  and  dupported  the  view  takea 
by  Braniwell,  B.,  in  that  court.  That  case,  which  set^ 
tied,  as  I  think,  the  principle  upon  which  the  result  of 
this  cAso  depends,  is  *'  that  when  a  man  brings  or  usee 
«  thing  of  a  dangerooB  oharacter  on  his  own  laud,  li^ 


must  keep  it  in  at  his  own  peril,  and  is  liable  to  the  con- 
sequences if  it  escapes  and  does  injury  to  his  neighbor." 
In  the  present  case  the  defendant  brought  along  the 
public  highway  a  locomotive  propelled  by  steam  gen- 
erated by  fire,  and  although  that  act  might  be  justified 
by  the  provisions  of  the  locomotive  statutes,  yet  the 
authority  conferred  by  these  statutes  to  use  locomo- 
tives on  public  highways  is  not  an  unqualified  author- 
ity, as  was  the  case  in  Vaughan  v.  Tuff  Vote  Ruilfpay 
Co.,  5  XL  &  N.  G79;  2  L.  T.  R.  (N.  8.)  394,  and  in  Ilex 
V.  jPeu^e,  4  B.  &  Ad.  30,  but  is  a  qualified  authority 
only,  and  does  not  extend  to  protect  the  defendant 
from  liability  to  damages  in  respect  of  any  injury  he 
may  have  occasioned  in  consequence  of  the  use  by  him 
of  a  locomotive  engine  on  the  highways.  Jones  v. 
Featiniog  JlaiUvay  Co.,  L.  R.,  3  Q.  B.  733;  18  L.  T.  Rep. 
(N.  8.)  002,  is  entirely  in  point,  and  in  my  opinion  gov- 
erns the  present  case.  In  that  case  as  in  this,  an  action- 
had  been  brought  by  the  plaintiff  to  recover  damages 
by  reason  of  a  haystack  having  been  fired  by  sparks 
from  a  locomotive  engine.  There,  as  here,  the  defend- 
ants contended  that  the  statute  under  which  they 
worked  and  used  their  locomotive  prevented  any  lia- 
bility for  damage  occasioned  by  such  working  aud  use; 
but  tho  court  held,  distinguishing  it  from  Hex  v.  Ptaae^ 
uM  sup.,  and  Vaughan  v.  Toff  Vale  Railway  Co.,  ubi 
sup.,  tbat  the  act  authorizing  the  making  and  use  of 
the  railway  in  that  case  did  not  exempt  them  from  lia- 
bility to  make  good  the  damage  .done  to  the  plaintiff 
by  an  accidental  fire  occurring  in  the  use  of  a  locomo- 
tive engine  without  negligence.  Now,  in  the  cases  un- 
der consideration,  the  right  to  recover  for  damages  is 
expressly  reserved  to  a  person  sustaining  injury  from 
the  use  of  locomotive  engines  authorized  by  those  stat- 
utes. It  is  therefore  a  stronger  case  than  that  of  Jonea 
V.  Festiniop  Railway  Co.,  nbi  stip.  Upon  principle  aud 
authority  therefore,  I  am  satisfied  that  judgment  ought 
to  be  entered  for  the  plaintiff^.  * 

The  defendant  appealed. 

Cave,  Q.  C,  aud  Kitiglake,  for  the  defendant. 

A.  Charles,  Q.  C,  aud  DuUen,  for  the  plalntlfEs,  were 
not  called  upon. 

BRAMWBiiL,  L.  J.  I  am  of  opinion  that  the  Judg- 
ment of  Mellor,  J.,  should  be  affirmed.  The  act  done 
by  the  defendant  on  the  road  is  confessedly  dangerDus, 
because  it  is  admitted  that  no  care  on  the  part  of  those 
who  manage  the  engine  can  prevent  tho  sparks  from 
flying.  It  is  conceded  that  at  common  law,  before  the 
act  was  passed,  the  plaintiff  could  have  maintained  his 
action ;  but  ihe  act  is  said  to  furnish  a  defense.  To 
my  mind  the  act  not  only  goes  to  show  that  the  action 
would  formerly  have  been  maintainable,  but  aUo  care- 
fully provides  that  nothing  contained  In  it  shall  pre- 
vent the  action  being  maintainable  still.  It  seems  to 
me  a  just  and  reasonable  enactment  that  if  a  man  for 
his  own  advantage  uses  a  dangerous  machine  on  the 
highway,  he  should  pay  damages  for  injury  caused 
thereby.  If  the  profit  which  he  obtains  from  using  it 
is  not  enough  to  enable  him  to  pay  for  the  damage  he 
causes,  tho  loss  is  uot  one  to  which  the  community  or 
the  injured  person  ought  to  be  subject,  and  it  Is  for  the 
public  benefit  that  the  use  of  the  machine  should  be 
suppressed.  Tho  action  being  maintainable  at  com- 
mon law,  it  is  In  accordance  with  good  sense,  aud  iu 
my  view  the  statute  is  careful  to  provide  that  no  con- 
clusion should  be  drawn  from  its  provisions  such  at 
iraa  drawn  in  Vaughan  v.  Hie  T^ff  Vale  RaUvoay  Co., 
6  Hurl.  &  Norm.  679;  2  L.  T.  Rep.  (N.  8.)  394.  I  am 
hound  to  say  that  the  result  of  the  arguments  used  In 
;the  present  case  has  been  to  harden  my  conviction  tbat 
Rex  V.  Pease,  4  B.  &  Ad.  30,  and  Vaughan  v.  Tc^VoU 
Railway  Co.,  vbi  snp.,  were  wrongly  decided. 

Baggallay  and  Thesiger,  L.JJ.,  oououirtd. 

Appeal  dismissed. 
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CAKBIEB  —  OF  GKK)I>8— DUTY  TO  PBOVIUE  MOTIVE 
POWER  TO  RELIEVE  FROM  EMERGENCY  —  NEGLIGENCE 
—  WHEN  QUESTION  FOR  JURY— INABILITY  TO  DO  DITY 
CACrSEO  BY  PREVIOUS  NEGLIOKNGE,  NOT  EXCUSABLE  — 

DAMAOEH.  —  (1)   An    uiiforefteeii    obHtructioii     aroRO 
whereby  a  train  loaded  with  cattle  boloiiKinK  to  plaint- 
iff was  delayed.      There  wti8  not   sufficient   motive 
power  to  move  the  train  so  aa  to  prevent  injury  to  the 
cattle,  but  there  was  evidence,  which  was  disputed, 
that  enKines  could  be  procured  by  telegraphing];  to  a 
place  forty-three  miles  awa^*,  upon  the  same  railroad, 
and  it  was  shown  that  the  conductor  of  the  train  re- 
fused to  send  for  such  eii{;ines.     iieZ(2,  that  a  submis- 
non  to  the  jury  of  the  question  as  to  whether  thoro 
WM  gross  negiiKence  on  the  part  of  the  railroad  com- 
pany's servant,  the  conductor,  in   not  sending;  for  the 
engines,  was  not  error.     (2)  In  this  case  the  train  wiih 
ran  into  water  over  the  track,  so  deep  as  to  put  out  the 
Htm  of  the  pr(»pellinK  engine,   so  that  it  could  not 
more  the  train .     The  conductor  in  ohanre  know  be- 
fore he  attempted  to  pass  over  the  track  at  that  place 
tint  it  was  covered  with  water,  which  was  liable  to 
p&toot  the  engine  fires.    The  train  being  unable  to  go 
on,  it  bseame  the  duty  of  defendant  to  move  the  oars 
where  plaintiff  could  unload  his  cattle.     ilcM,  that 
tbeoompany  defendant  could  not  set  up  as  an  excuse 
foriti  neglect  to  move  the  cars  to  such  a  place,  the 
iBOk  of  motive  power,  which  had  been  caused  by  its 
ownnegiifsence.     (3)  In  this  case  plaintiff's  cattle  were 
injored  by  a  neglect  of  defendant,  the  railnmd  com- 
puy,  toidlbrd  him  an  opportunity  to  unload.    IIel<U 
t^fhedamage  from  such  injury  could  not  be  reduced 
oriflheted  by  what  injury  might  have  hapi>cned  if  the 
^HIMirtonity  to  unload  had   been  afforded,  there  being 
noeridence,  but  only  a  mere  surmise,  as  to  the  amount 
of  meh  injury.    Judgment  affirmed.      Bills  v!   New 
^orft  Ctnlral  RaUroad  Co.^  apjtelUint,     Opinion  by 
Rnoh,  J.;  Folger,  C  J.,  and  Earl,  J.,  dissented. 
iDwidedPbb.  1,1881.] 

Pudge— PROPERTY  fiiBdoed  for  specific  pav- 

>DT  3I0T  LIABLE    FOR    GENERAL    INDEBTEDNESS  — 
**^tt*8    LIEN  — EVIDENCE  — DECLARATIONS    AS    TO 

'I'U  — Plaiutiff,  a  banker,  advanced  to  a  firm,  of 
«biQhB.iras  a  member,  910,000,  upon  bills  of  lading 
ofwUiky.  This  loan  was  afterward  paid.  Plaintiff 
iadiboidvanoed  largo  amounts  to  the  same  firm,  for 
*^]iaheld  personal  property  as  security,  but  these 
idTioeei  were  not  general  and  did  not  by  any  special 
V^Bemeut  include  the  whisky.  Held,  that  to  entitle 
^Phlutiffii  to  hold  the  whisky  for  any  advances  be- 
jond  the  910,000,  m  special  agreement  should  be  proved. 
Wilmerding  ▼.  Hart,  HiU  &  D.  Sup.  SOS;  Robinson  v. 
'^  U  Bftrb.  686.  As  a  pledge  the  whisky  could  not 
li*  held  (or  any  more  than  the  debt,  unless  by  special 
^Knement.  Bonv.  L.  Diet. ;  2  Kent's  Com.  775.  Nor 
^id  the  idaSatlff  hold  the  same  as  banker  for  a  bank- 
■f^iloftn.  The  general  lien  which  bankers  hold  upon 
<>'>1U,  notes,  aud  other  seourities,  deposited  by  them 
^^bilance  due  on  general  account,  cannot  be  in- 
^^^  when  the  pledge  of  property  is  for  a  specific 
JJJ^  ttid  not  A  general  pledge.  Story  on  Agency,  §§  380, 
^'i  Ifepoosct  Bank  v.  Leliand,  5  Mete.  250;  Grant  on 
^"■^iig.  168;  8  Pars,  on  Gout.  202.  Consequently,  in 
Vl'it  b^  plaintiff  against  a  sheriff  for  the  seizure  of 
~^*hU|^,  on  an  execution  against  another,  after  the 
*f^  WM  pald.Md;  t|iat  the  declarations  of  B.  as  to 
2J|«]^iienhip  cl',^^  Order 

^''^^  and  Judgni(edti  absolute.    Dwioan  et  at.,  ap- 
f!?*^  T.  BmnmiL    OfUiiion  per  Curium. 
tD«H>ided  Jan/ja;  lj«L] 

w  VAanaoB  bt'  yanrios  ov  iiAam— rAHiUU  to  act 


PHOHITLY  DBFEATS  ACTION  —  DEA LINO  WITU  PROP- 
KRTY  AFTER  DIWOVEUy  —  REMOVING  (JROUNU  OF  RE- 
SCISSION' PENDi.vG  sriT.  —  (I)  In  June,  1><72,  plaintiff 
purchased  of  defiMidant  lands  in  N«jw  York,  for  which 
he  paid  $12,500  cash,  and  giive  mortgages  for  $^37,500. 
This  wiis  in  punmanco  of  a  contract  made  in  March, 
1872,  wherein  defendant  covonantod  to  give  a  tith)  free 
from  all  incumbrance.  Defendant's  wife  hud  died  in 
180!),  which  fact  plaintiff  knew,  as  lie  was  well  ac- 
quaintt^  with  defendant.  Defendant  had  secretly 
remarried  in  Jersey  City,  X.  .1..  in  1871.  lie  and  his 
wife  resided  in  different  places  in  the  city  of  Now 
York,  until  June,  1872,  when  they  firttt  cohabited  as 
man  and  %vife.  When  the  conveyance  was  made, 
plaintiff  did  not  ank  defendant  if  he  was  married,  and 
defendant  did  not  inform  him  of  the  fact.  Defend- 
ant's broker  in  the  sale  iiifonnod  plaintiff's  attorney 
that  defendant  was  unnnirried.  Ut^ld^  tliat  defendant 
was  guilty  of  fraud  in  not  disclosing  his  marriage  to 
plaintiff;  that  a  belief  on  defendant's  part  that  the 
marriage  was  invalid  would  not  relieve  him  from  the 
duty  of  disclosure,  and  that  plaintiff  was  entitled, 
upon  the  discovery  of  th«)  marriage,  to  have  the  con- 
tract rescinded.  (2)  But  after  plaintiff  hud  discovered 
the  existence  of  the  marriuge,  he  retained  possession 
of  the  pn)perty  for  two  years  and  a  half,  upon  defend- 
ant's assurance  that  che  title  would  be  made  perfect, 
selling  and  conveying  S4)me  of  it,  and  receiving  rents 
from  a  part  of  it,  and  joined  in  a  suit  to  determine 
whether  the  wife  ha4l  Jower.  etc.  Tie  then,  without 
notice  previously,  tendered  a  deed  of  reconveyance 
and  bn)ught  action  for  rescission.  Pending  the  action 
defendant  tendered  a  deed  releasing  the  dower  inter- 
est of  the  wife.  lleUU  that  the  action  for  rescission 
was  not  maintainable.  A  party,  to  rescind  a  ccmtract 
for  fniud,  nmst  act  promptly  upon  the  discovery  of  the 
f mud,  and  offer  to  restore  what  he  has  ntceived  under 
the  contract.  He  has  an  election  to  sue  for  damages 
or  to  rescind  the  contnict,  but  these  s«>metimos  are  in- 
consistent and  a  clioice  of  one  excludes  tlie  other. 
Masson  v.  Bovet,  1  Den.  G9;  Cobb  v.  Hatfield,  46  N.  Y. 
fiHiS;  Lawrence  v.  Dale,  3  Johns,  (-h.  23;  Tanner  v. 
Smith,  10  Sim.  441;  Ayres  v.  Mitchell,  8  S.  &  M.  G08; 
Vigersv.  Pike,  8  (\.  &  Fin.  56^.  See,  also.  Gale  v. 
Nixon,  0  Cow.  445;  More  v.  Smedburgh,  8  Paige,  OUO; 
Ttnnpkins  v.  Hyatt,  28  N.  Y.  ^47.  If  plaintiff  was  in- 
duced  to  postpone  action  upon  defendant's  promise  to 
]M>rfect  the  title,  he  should  have  fixed  a  reasonable  time 
in  the  future  to  perfect  the  title,  giving  defendant 
notice  before  bringing  the  action.  Ilarriss  v.  Tnmp, 
8  Paige,  428;  Myers  v.  De  Mier,  53  N.  Y.  047.  And  in 
accordance  with  the  general  rule  in  these  actions  it  is 
sufllcient  if  the  party  is  able  to  make  his  title  before 
decree,  provided  no  change  in  circumstances  has  oc- 
curred. Consequently  the  tender  of  the  release  of 
dower,  after  the  action  was  commenced,  was  a  good 
defense.  Davidson  v.  Moss,  5  How.  (Miss.)  088;  Clin- 
ton v.  Burgess,  2  Dev.  Kq.  18;  Gaunt  v.  Macomb,  6 
Cal.  868;  1  Story's  Eq.  Jur.,  9  777.  Judgment  reversed 
and  new  trial  granted.  Schiff^r  v.  IXetz,  appellant. 
Opinion  by  Andrews,  J. 
[Decided  Jan.  18, 1881.] 

Will— CONSTRUCTION  of  — annuity  from  income 

OF  ESTATE  NOT  PAYABLE   FROM  CORPUS.  — The  Will   of 

testatrix,  after  providing  for  debts,  etc.,  a  monument 
and  a  trifiing  bequest  of  specific  chattels,  gave  to  exe- 
cutors named  all  the  residue  of  her  estate,  real  and 
personal  (she  had  both),  to  receive  the  rents  and  profits 
of  the  real  estate,  and  to  invest  and  keep  invested  the 
personal  estate,  and  to  apply  thcise  rents  and  profits, 
and  the  interest  or  income  of  the  personal  estate,  to 
the  use  of  her  husband  for  his  life,  except  that  they 
should  apply  to  the  use  of  the  plaintiff  who,  the  will 
layi,  was  brought  up  by  her,  **the  sum  of  $600  per  an- 
num thereout "  till  he  reached  the  age  of  twen^-oue, 
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after  that,  $1,000  per  annum  **  thereout '*  during  the 
life  of  her  husband,  and  after  his  death  $2,000  *' there- 
out" during  the  natural  life  of  plaintiff.  There  was 
no  devise  of  the  remainder  after  the  death  of  plaintiff, 
though  testatrix  had  a  brother  living  when  she  made 
the  will,  and  who  survived  her,  and  a  cousin.  At  the 
date  of  the  will,  and  when  testatrix  died,  the  income 
from  the  real  estate  and  the  interest  from  the  personal 
property  was  sufficient  to  pay  the  varying  annuities 
given  to  plaintiff  and  leave  a  larger  sum  for  the  use  of  the 
husband.  Of  her  real  estate,  one  piece  was  occupied 
as  a  homestead,  and  the  remainder  yielded  $5,000  per 
annum.  The  personal  property  was  a  mortgage  of 
$18,000,  yielding  seven  percent  per  annum.  Subsequent 
to  her  death  and  the  death  of  her  husband  the  entire 
property  has  failed  to  yield  enough  to  pay  taxes  and  ex- 
penses of  repairs  upon  the  real  estate  and  leave  enough 
to  pay  plaintiff  the  amount  of  his  annuity.  Held,  that 
the  corpus  of  the  estate  could  not  be  applied  to  make 
up  the  amount  of  the  annuity.  Testatrix  gave  her  hus- 
band the  income  of  the  estate  only,  and  the  fixed  sums 
given  to  plaintiff  were  to  be  taken  thereout.  Generally 
speaking,  rents  and  profits  mean  annual  rents  and 
profits.  Hencage  v.  Lord  Andover,  3  Y.  &  J.  300; 
Allan  V.  Backhouse,  2  Yes.  &  B.  G5.  Direction  to  pay 
annual  rents  does  not  give  a  right  to  corpus.  Foster 
V.  Richardson,  11  Hare,  350.  The  natural  meaning  of 
a  direction  to  pay  rents,  etc.,  would  confine  it  to  an- 
nual rents,  etc.  Bortle  v.  Blundell,  1  Mor.  193; 
Bloomer  v.  Waldron,  3  Hill,  361.  Though  this  mean- 
ing has  been  departed  from  in  Chancery.  See  Story's 
Eq.  Jur.,  §  1064  a;  Green  v.  Belcher,  1  Atk.  505.  •  See, 
however,  Wilson  v.  Holliday,  1  Runs.  &  My.  590;  Small 
v.  Wing,  5  Bro.  P.  C.  (Tomlin's  ed.)  66;  Schemerhorn 
V.  Schemerhorn,  6  Johns.  Ch.  70.  There  is  no  princi- 
ple involved  in  these  oases  save  to  ascertain  what  is  the 
testator's  intention.  Baker  v.  Baker,  6  H.  of  L.  615. 
Each  case  depends  upon  its  own  circumstances  and 
language.  Id. ;  Birch  v.  Sherratt,  L.  R.,  2  Ch.  A  pp.  642, 
644;  see  Pierpont  v.  Edwards,  25  N.  Y.  128;  also 
Dickiu  y.  Edwards,  4  Hare,  423;  Craig  v.  Craig,  8 
Barb.  Ch,  76,  94;  Phillips  v.  Gutteridge,  3  DeG.,  J.  & 
S.  332;  Giddings  v.  Seward,  16  N.Y.  365;  De  Notte- 
t>eck  V.  Astor,  13  id.  96.  Judgment  reversed  and  new 
trial  g^ranted.  DtLane,y  v.  Van  A\den^  appellant. 
Opinion  by  Folger,  O.  J. 
[Decided  Feb.  1, 1881.] 


UNITED  STATES   SUPREME  COURT  AD^ 

STRACT, 

Appeal— AMOUNT  dub  to  several  for  common 

SERVICE   MEASURES  THE  AMOUNT  IN  CONTROVERSY. — 

The  suit  below  was  by  a  set  of  salvors  to  recover  for  a 
single  salvage  service,  and  there  was  but  one  claim 
filed  for  the  property  saved.  The  total  amount  of  the 
recovery  was  $14,198,  but  ou  the  division  by  the  court 
below,  between  the  several  parties  entitled  to  share  in 
the  reooveiy,  some  got  less  than  $5,000.  Separate  and 
distinct  interests  were  not  united  in  the  suit.  The 
service  rendered  was  the  joint  service  of  all  the  salvors, 
and  the  recovery  was  on  that  account.  Held,  that  an 
appeal  would  lie  to  this  court.  The  owners  were  de- 
creed to  pay  the  salvors  for  what  they,  acting  together 
in  a  common  service,  had  done.  In  such  a  suit  the 
owners  cannot  be  deprived  of  their  appeal  because  the 
court  below,  in  the  further  progress  of  the  cause,  saw 
fit  to  apportion  the  recovery  among  the  salvors  aooord- 
ing  to  their  respective  merits.  The  decree  is,  in  legal 
effect,  one  decree  in  favor  of  all  the  salvors,  they  hav- 
ing, as  between  themselves,  unequal  interests.  lu  all 
the  oases  where  it  has  been  held  that  sevond  sums 
decreed  in  favor  of  or  against  different  perBout  oould 
not  be  united  to  give  jurisdiction  on  appeal,  it  will  t>e 
^oand  that  the  matters  iu  dispute  were  entirely  sepa- 


rate and  distinct  and  were  joined  in  one  suit  for  con- 
venience and  to  save  expense.  See  Seaver  v.  BIgelow, 
5  Wall.  208;  Rich  v.  Lambert,  12  How.  347;  Oliver  v. 
Anderson,  6  Pet  143;  Stratton  v.  Jarvis,  8  id.  4.  Here 
the  amount  in  controversy  was  what  was  due  the 
salvors  collectively  and  not  the  particular  sum  due 
each.  See  Shields  v.  Thomas,  17  How.  4.  Motion  to 
dismiss  or  affirm  denied.  Appeal  from  United  States 
CMrc.  Ct.,  Ijouisiana.  Sinclair  et  a!.,  appellants,  v. 
Cooper  et  al.  Opinion  by  Walte,  C.  J. 
[Decided  Jan.  10, 1881.] 

Constitutional  law  —  regulation  of  commerce 

—  States  may  provide  for  improvement  of  local 

WATERS— violations    BY    StATB  STATLTE  OF  StATE 

Constitution  not  cognizable  in  Federal  courts 

—  taxation  not  taking  for  public  use. — An  act 
of  the  Legislature  of  Alabama  to  provide  for  the  im- 
provement of  the  river,  bay  and  harbor  of  Mobile, 
which    authorized    the  deepening  and    widening  of 
such  river,  harbor  and  bay,  and  the  construction  of  an 
artiflcial  harbor  and  the  issue  of   bonds   by  Mobile 
county  therefor,  heUl,  not  invalid  as  conflicting  with 
the  commercial  power  vested  in  Congress.    The  sub- 
jects upon  which  Congress  can  act  under  this  power 
are  of  infinite  variety,  requiring  for  their  saccessfal 
management  different  plans  or  modes  of  treatment. 
Some  of  them  are  national  in  their  character,  and  ad- 
mit and  require  uniformity  of  regulation,  affecting 
alike  all  the  States ;  others  are  local,  or  are  mere  aids 
to  commerce,  and  can  only  l>e  properly  regulated  by 
provisions  adapted  to  their  special  circumstances  and 
localities.    The  uniformity  of  commercial  regulations, 
which  the  grant  to  Congress  was  designed  to  secure 
against  conflicting  State  provisions,  was  neoeuarUy 
intended  only  for  oases  where  such  uniformity  is  prac- 
ticable.   Where  from  the  nature  of  the  subject  or  the 
sphere  of  its  operation  the  case  is  looal  and  limited, 
special  regulations  adapted  to  the  immediate  locality 
could  only  have  been  contemplated.    State  action  apon 
such  subjects  can  constitute  no  interference  with  the 
commercial  power  of  Congress,  for  when  tliat  acts  the 
State  authority  is  superseded.    Inaction  of  Congress 
upon  these  subjects  of  a  looal   nature  or  operation, 
unlike  its  inaction  upon  matters  affecting  all  the  States 
and  requiring  uniformity  of  regulation,  is  not  to  be 
taken  as  a  declaration  that  nothing  shaU  be  done  with 
respect  to  them,  but  is  rather  to  he  deemed  a  declara- 
tion that  for  the  time  being  and  until  it  sees  fit  to  act, 
they  may  be  regulated  by  State  authority.    The  Im- 
provement   of   harbors,    bays   and   navigable    rivers 
within  the  States  falls  within  this  last  category  of 
cases.    The  control  of  Congress  over  them  Is  to  insora 
freedom  iu  their  navigation,  so  far  as  that  is  essential 
to  the  exercise  of  its  commercial  power    Such  free- 
dom is  not  encroached  upon  by  the  removal  of  obstruc- 
tions   to   their  navigability  or   by  other  legitimate 
improvement.  The  States  have  as  full  control  over  their 
purely  internal  commerce  as  Congress  lias  over  com- 
merce among  the  several   States   and   with   foreign 
nations ;  and  to  promote  the  growth  of  that  internal 
commerce  and   insure  its  safety  they  have  an  nn- 
doubted  right  to  remove  obstructions  from  their  liar- 
bors  and  rivers,  deepen  their  channels,  and  improve 
them  generally,  if  they  do  not  impair  their  free  navi- 
gation as  permitted  under  the  laws  of   the  United 
States,  or  defeat  any  system  for  the  improvement  of 
their  navigation  provided  by  the  general  government. 
Legislation  of  the  States  for  the  purposes  and  within 
the  limits  mentioned,  do  not  infringe  upon  the  com- 
mercial power  of  Congress.    There  have  t)een  expres- 
sions of  individual  Judges  of  this  court  that  the  mers 
grant  of  commercial  power,  azcloslve  of  oougresslooal 
action,  is  exclusive  of  State  authority  (see  Gibbous  v. 
Ogden,  9  Wheat.  1;  WUlson  ▼.  Blackbird  Creek  Marsh 
Co.,  2  Pet.  262),  bat  there  has  been  no  adjodieatiou  of 
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the  court  to  that  effect.  Sue,  a>  to  the  duotrlne  lii  the 
cue  Kt  b&r,  Coulej-  v.  Waideiia  of  Phllado.,  U  ili'W. 
33a;  Uilmku  T.  PhiUdelphin.  3  Wall.  TIT;  Craiidall  v. 
8t«te  of  Nevada,  0  Id.  t2;  Wcltuu  t.  Stnto  oC  Mlgsnurl, 
Bl  U.  S.  282;  Ileiidonon  v.  Uiijor  of  New  Turk;  JU 
id.  259.  i:i)  Itwaa  olnlmed  that  ths  act  wM  liiralld 
Dnilcr  tbe  Couitltutiou  of  Alabiima,  tnrbldditig  the 
taking  of  private  property  for  public  uaa,  etc.,  Inas- 
much as  the  expciiae  was  ultlmatelj  tn  be  dafrajeil  by 
taxatlou  apou  property  In  tbecouiitj'of  Mobile.  HtUl, 
OuA  tKSatluu  ia  not  suoh  n  taking,  and  further,  that 
tllia  court  would  uot  poaa  upon  the  queution.  Tbu 
Judicial  power  of  the  Federal  govenimr'Tit  can  iiiilj  b<^ 
Invoked  when  tome  rlftht  uuder  the  Constitution,  laws 
or  treaties  of  tbe  United  States  Is  Invaded.  Decree 
of  Cnlted  States  Clro.  Ct.,  8.  D.  Alabama.  alHrtned. 
County  <tf  Mobile,  apiieUant,  v.  KimbaU  rt  ul.  Opliiiun 
b7  Field,  J. 
[Decided  Jan.  10,1881.] 

Rxa    AIUDTiraATA  —  COVPROXIHE    WITH    PBITtriPAL 

BT  Uhited  Stats  DiBCHAuaGH  surbtt— dihtiij.bb's 

■os^.  — Sureties  on  a  distiller's  bond  cannot  be  eub- 

Jrcted  to  the  penalty  attached  to  the  oommissioii  of  an 

olfenie,   when  the  principal  has  effiicted  a  full  and 

oomplete  oompromlte  nith  the  Bovenimcnt,  under  lliu 

■tnetlon  of  an  act  uf  Congreu,  of  crimlual  pnitecu- 

lloiM  baaed  upou  the  some  offense  and  deslenud  to 

tsoore  the  sarao  penalty.    Admittinj;  that  tbe  penalty 

may  be  reeovered  lu  a  civil  action,  as  well  as  by  a 

srtmlnal  prosecution,  it  is  still  as  a  punishmoiit  for  the 

Intnetlon  of  tbe  law.  The  term  "ppiialty,"  involvea  tbci 

Idsaot  poulshment,  and  its  charaotur  is  not  changed 

tiT  tbe  mode  la  whlah  it  is  inflicted,  whether  by  a  civil 

Mtba  or  a  criminal  prosecution.     Tbe  compromise 

llMdsd  mart  operate  for  tbe  protection  of  the  dis- 

tiUn  icalnst  tubsequent   pmeeedluKs    as   fully  as  a 

iMMr  ooDvlctlon   or   acquittal.      Tbe  government. 

>toii«(lllt«  appropriate  officers,  baa  Indicated,  under 

tW  Htborit^  of  an  act  of  CoiiKreas,  the  punishment 

■Ohwhieb  It  will  be  sattafled.    The  offendloR  party 

^mpouded  to  the  indication  and  satiaOed  the  gnv- 

■nuat.     It    would  therefore  be  at   variance  with 

■WUsad  Jnstioe  to  exact  in  a  new  fiinn  of  action  the 

■■■paDslty.    For,  as  It  was  Justly  anid  by  this  court 

*£lfarbI<uiEe,  speakiuK  through  Mr.  Justice  Ml  1- 

'"''  "I(  there  1*  any  thing  settled  in  the  jurisprudenco 

•I  b^ud  and  America,  It  Is  that  nu  man  can  be 

Mm  Itwtaily  punished  fur  the  same  offense.     And 

''"■tk tbera  have  been  nice  questions  in  tbe  applicn- 

"hoI  this  rule  to  cases  In  which  the  act  charged  was 

■•^M  to  come  within  tho  dtflnillon  of  more  than  one 

"Msloiy  ofbnse,  or  to  bring  tbe  party  within  tho 

'"'■tlMloD  of  more  than  one  conrt,  there  haa  never 

"■n  tojdoabt  of  Its  entire  and  complete  protection 

*(  ll»  party  where  a  second  punishment  la  pnipoaed 

™ttf  Hme  court,  on  tbe  same  facta,  for  the  same 

Mabwy  oSbuso.     The  principle  Qnds  expression  In 

*<**  tbaa  one  form  in  tbe  maxims  of  the  commou 

m."  18  Wallaca,  108.    Jndxment  of  United  States 

™-  ft.,  E.  n.  HissoDii,   afflrmed.      UniUd  Stales, 

f"f*iy  tn  error,  v.   Chouteau  et   al.      Opinion    by 

Mi,  J. 

H'««Ued  Jan.  17,1881.1 
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AsBt— TO  aKU.  XAT  ITOT   >I)BTOAQB. — W.  SOld  a 

^  to  &  SnbMqiMiitIr,  and  while  the  celt  was  In 
"■'■  posasMlon,  8.  ptTe  W.  anthorit;  to  sell  the  ooU. 
IT.  did  not  aall,  bat  mortpved  the  colt  in  bis  own 
■■■na  to  ■  tUrd  panon.  HM,  that  the  mortgage  was 
^l^d.   Apomvto  MDdoBaDDt  anthorlie  an  agent  to 


PAIMKN'T.  —  An  attoniny  em  ployed  to  coiluct  a  note 
is,  in  the  absence  of  special  directions,  autbiirlzed  to 
receive  moni^y  only  In  payment  thereof,  anil  d<>ea  not 
bind  the  client  by  an  ajn'oomont  to  receive  county 
warmnts,  or  other  property,  real  or  pnraonal.  In  pay- 
ment and  disrhargo  of  tho  debtor'^  liability  on  tiio 
note.  2  Daniel  on  Heg.  Inst.,  9  1215;  Chapman  v. 
Cowlcs,  il  Ala.  1(»:  Wrigiit  v.  Dailcy,  3G  Tox.  TJO; 
Bradford  v.  Amold,  ll.-|  id.  412;  Moyo  v.  (.'uedell,  GO  N. 
C.0-1;  Maddurv.Bovan.^Mil.4Ki;  Wtddenr.  Uoltou, 
S.'iMo.'Hiu;  »poarsv.  LodorKxrbi-r,  0}  Id.  4r>.%;  Harper 
V.  Harvey,  i  W.  Vii.  63!);  Maxwell  v.  (.)wen.  7  Coldw. 
G30 ;  (.'ampbell  v.  Bail'T.  10  La.  Ann.  ITi;  Ihivis  v.  Lee. 
20  id.  21S;  Mayor  v.  Uleone,  1  Ulch  {S.  C)  10;  CarstenH 
V.  Barnstorf.  U  Abb.  I'r.  (N.  S.)  142;  Beora  v.  lleii- 
drickson,  4ri  X.  V.  OOTi;  Do  Mots  v.  Dueron,  Ot  id.  0:i.'>: 
Marbourg  v.  Smith.  11  Kans.  UTA.  Berrinum  t.  fihn- 
mon.  Opinion  by  Brower,  J. 
Tehdict  — 


lDamaoeLaw — 


FOn  KNTIHE  WHOSO.  — (1)  Where,  In  order  to  deter- 
mine the  amount  of  the  verdict,  tlio  jurj'  agreed  that 
each  juror  should  name  the  amount  forwbich  be  was 
willing  to  gIvoaTunlict,  and  that  the  sum  of  tbese 
amounts  should  be  divided  by  twelve,  and  that  tho 
quotient  should  be  returned  as  tho  verdict,  and  IbiH 
at;rct>ineut  won  carried  iiito  c-ffcct,  and  tho  TGsnit 
reached  In  no  other  way  mid  without  any  suttsequent 
conalduration  iir  assent  of  tho  seventl  jurora.  hdd,  tbat 
a  verdict  so  made  up  and  returned  «a«  Improper,  and 
muat  bo  set  aside.  ('..>)  The  Civil  noniBKO  IJtv  of  Kauans 
provides  that  in  case  of  Injury  to  nny  one  ly  reason  of 
the  intoxication  of  another,  tho  person  si'lliug  tho 
liquor  which  "shall  oausethe  intoxication  "  aball  be 
bo  liable  for  tbe  injury.  Hflit,  that  it  ia  no  defunao  In 
an  action  brouglit  under  this  statute,  tbat  tlio  Intoxi- 
cation was  caused  partially  by  liquor  sold  by  other 
parties;  it  is  enough  if  tho  liquor  sold  by  tbe  defend- 
ant was  the  direct  cause,  eitbor  in  whole  ur  In  part,  ut 
the  intoxication.  Wbcro  tho  sopurate  nolH  of  two 
wnniK -doers  contribute  to  and  jointly  cauao  tho  wning, 
each  is  rt^aponsible  as  thoui;b  he  were  the  aolo  wrrnig- 
doer.  This  is  a  universal  law  uf  torts,  and  applies  !u 
the  case  of  tho  sale  of  liquor  as  In  oil  other  oases.  Uf 
course  the  act  must  stand  In  tho  linn  of  direct  causa- 
tion. If  a  glass  of  liquor  is  sold  ti>-<iiiy  which  aiuiply 
awakens  an  appetite,  which  months  thercaftir  cooaee 
tbe  party  to  apck  and  drink  liquor  to  excuss,  snch  sale 
cannot  be  said  to  be  in  tho  lino  of  direct  causation ;  but 
where  the  liquor  sold  Is  part  of  tbat  which  directly 
produces  the  Intoxication,  the  saloia  within  the  stat- 
ute, although  it  appears  that  other  parties  sold  liquor 
which  also  oontributod  to  tho  intoxication.  lu  other 
words.  It  is  sufficient  if  It  appears  that  tbe  liquor  sold 
was  either  solely  or  with  liquor  sold  by  other  parties 
at  or  about  the  samo  time,  tho  direct  cause  of  tlie  in- 
toxioatiou.  In  Lawsouoii  the  "  Civil  remedy  for  Inju- 
ries arising  from  tbe  sole  or  gift  of  intoxicating 
liquors,"  p.  20,  it  Is  said:  "A  seller  of  Intoxicating 
liquors  by  which  another  is  injured  In  peraou,  properiy 
or  means  of  support,  is  not  released  from  liability,  if  a 
part  of  the  liquors  causing  the  Intoxication  was  sold 
by  utbera.  He  ia  liable  if  he  contributed  to  the  re- 
sult." Wooiheatber  v.  Risley,  38  Iowa,  480;  Fountain 
r.  Draper,  49  Iiid.  441 :  nockett  v.  Smelslcy,  77  Dl.  100; 
Emory  V.  Addis,  (1  Ch.  Log.  N.  336;  RUnio  r.  Kicker- 
son,  G  Allen,  20;  Bodge  v.  llughea.  63  K.  II.  SIO;  Boyd 
V.  Watt,  Zr  Ohio  St.  2S0;  Both  v.  Kppy,  M  Am.  L.  Reg. 
(If.  a)  111.  Weriurv.  EdtaiBlon.  Oploloa  Iqr  Horton, 
C.  J. 
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RZEHPTION- 


-  (II  Whera  a  "  house- 
holder or  bead  of  » tamilj  "  eieoutt B  a  humsBtead  deed 
as  ft  part  and  lu  furtherance  of  adesien  to  hinder,  dela; 
and  defraud  hiB  credltora  iu  the  reooverf  of  their  just 
debts,  such  deed  will  be  vitmted  and  luvalidated  by 
such  oonducl.  Gillelaod  v.  Rbudea,  31  Peun.  St.  1S7; 
DiefTeiidofferT.  FUher,  8  Qmnt  Cas.  30;  Smith  v.  Emer- 
saii.ia  Panu.  St.  46<J;  Strousa  r.  Becker,  38  id.  190. 
Til  the  last  case.  Woodward,  J.,  aaid  the  rule  ot  decis- 
ion which  deiiioi  the  benedb  of  the  exemption  law  to  a 
dlebonest  debtor  who  shuffleaaiid  ooiioeals  bis  propertj, 
is  founded  in  a  sound  monilitj  nnd  Is  (iereeB.ble  to  the 
spirit  and  Intention  of  the  cxempUon  Ihw.  Tbaremark 
is  cquallj  applicable  to  the  bonieHtead  lair.  (2|  The 
laws  ot  Virftiiiia  not  allowing  property  to  be  claimed  as 
exempt  tor  debts  ooutracled  (ur  the  purchase-price  ot 
Bucb  property  or  any  part  thereof  —  where  a  large  por- 
tion of  guodfl  claimed  as  exempt  has  not  been  paid  fur, 
and  sro  ao  mingled  with  those  that  hnve  been  as  to  put 
it  out  of  the  p<iwer  of  the  Ten  dors  to  distlnguliih  be- 
tween the  two.  the  onus  la  on  the  persou  olalnilug  the 
exemption  to  show  which  has  been  paid  for;  and  he 
failing  to  do  this,  they  will  all  be  treated  as  not  having 
been  paid  tor,  aa  far  as  the  homestead  dt-ed  Is  coii- 
□erned,  and  therefore  not  exempt  under  the  law.  Rose 
r.  Sharplau.    Opinion  lij  Anderson,  J. 

MOHTaAQE  —  TROBT  TIEEI 


— B. ,  as  maker 
and  R.  and  C,  as  indorsers,  made  two  notes  which  were 
discounted  at  thaF..  &  A.  bank,  and  the  proceeds  went 
tu  the  credit  of  B.  The  notes  were  dieoonuted  much 
on  the  faith  of  a  deed  of  trust  by  which  ('.  and  wife 
conveyed  to  A.  a  tract  of  laud  in  trust  to  secure  the 
notes,  with  thin  covenant:  "that  upon  the  default  ol 
payment  of  eilber  o(  said  notes  or  any  part  thereof, 
the  said  A.  flhall  npou  the  request  ot  the  president  or 
other  authorized  officer  of  the  said  E.  Jc  A.  bauk,  after 
giving  thirty  days'  notice,  etc.,  proceed  to  sell  at  pub- 
lic auction  the  properly  hereby  conveyed  for  cash,  etc., 
and  pay  otf  and  discharge  any  part  of  the  Bum  of  C2,U00 
hereby  secured  to  be  paid  then  remniulog  unpaid,'*  etc. 
Tho  notes  were  not  paid  at  maturity;  and  were  not 
protested,  nor  was  there  any  notice  to  the  indorsers. 
Held,  that  the  deed  of  trust  with  the  covenant  therein 
bound  C.  to  the  extent  of  the  trust  subject,  though 
there  was  no  protest  or  notice  to  the  Indorsers ;  that 
the  bank  was  not  bound  to  give  notice  to  R.,  so  as  to 
bold  hlra  liable,  in  order  to  hold  C.  liable.  Mory  v. 
King,  T  Eng.  C.  I..  GT:  Hilton  v.  Catherwood,  10  Ohio 
St.  109 ;  Mitchell  v.  Hodgson,  3S  Vt.  101.  In  this  case 
C.  repeatedly  applied  to  otBcers  and  directors  ot  the 
bank  tor  a  postponement  of  the  sale  of  tho  land  under 
the  deed  ot  trust,  promising  to  pay  the  debt,  and  never 
objected  that  the  note  had  not  been  protested  or  that 
notice  had  not  bceu  given  him.  Held,  a  sufflaient 
proof  of  an  agreement  to  waive  demand  aod  notice. 
2  Dan.  Krg.  Iiiat..  i§  lllT-llS!;  Walker  v.  lAverty,  G 
Manuf.  187;  Pate  v.  McCluer,  4  Baud.  161.  CardiMlt 
V.  AUtn.    Opinion  by  Staples,  J. 


IM  oiry.  —  Whilst  the  mere  presence  ot  a  person  at 
the  commission  of  a  trespass  will  not  make  him  liable 
for  Its  oonsequenoeB.  yet  every  one  present  encourag- 
ing or  Inciting  a  trespass  by  woids.  gestures,  looks  or 
•  To  appear  In  88  Grattan's  Baporls. 


signs,  or  who  iu  aii^  w*7  or  by  any  means,  ooaute- 
uanoes  or  approves  the  same,  ia  tn  law  assumed  to  be 
an  aider  and  abettor,  and  Is  liable  as  a  priiiolp«l  to  the 
extent  ot  the  Injury  done.  But  the  burden  la  on  tba 
plaintiff  to  show  that  tho  party  charged  waa  present, 
aiding,  encouraging  or  inciting  the  trespass.  Jutdkn 
V.  Wyatt,  4  Oratt.  IJI;  Fanons  v.  Harper,  10  id.M; 
IHaleP.  C.  43g;  3  Qreenl.  Ev.,  I  40;  43  Mo.  206.  Hero 
T.  was  (ho  keeper  of  a  restaunnt  In  Alexandria  city. 
which  baa  nil  ordinance  prohibiting  the  diacbarging  uf 
Qrearmn  i:wts  streets.  Be  had  shut  his  front  d nor  for 
the  uigbL  but  his  light  was  burning,  when  D.,  H.  and 
B,  came  there  and  demojidn]  admittance  about  mid- 
night. B.  went  around  at  a  side  dour,  went  In  ud 
told  T.  that  n.  wanted  to  come  In.  D.  and  H.  warn 
at  the  frc.nt  door.  D.  said  to  H.  "  Are  a  salute,"  or 
something  ot  the  sort.  H.  fired,  and  the  ball  went 
through  thodo<ir  Into  the  leg  at  T.,  wounding  him. 
Held,  in  au  action  by  T.  against  D.  sud  H.  tor  tbe  In- 
jury that  D.  wsa  liable.  Insisting  on  being  admitted 
into  the  house  ot  another  ata  latehnur  ot  the  night, 
after  it  is  closed  and  after  being  refused  by  the  owner, 
is  a  trespass.  The  willful  Qring  of  a  pistol  In  thestreets 
ot  B,  city,  whether  done  maliciously  or  not.  Is  of  itself 
an  unlawful  act,  and  the  consequences  must  be  visited 
on  thuae  who  commit  it  or  instigate  it.  Dalnffrr/IM  T. 
Thompion.    Opinion  by  Christian,  J. 


AtTORSBT — LtEK  OF,  U 

uey  has  a  lien  on  the  judgment  or  decree  obtained  by 
him  tor  his  client  tor  services  and  disbursements  la 
the  case  whether  the  amount  ol  bis  compensation  ll 
agreed  upon  or  depends  upon  a  quantum  meruit.  This 
lien  includes  not  only  the  amount  neoesaatr  to  pay  for 
his  services  and  dlBbursements  lu  the  case  in  which  the 
judgment  or  decree  Is  rendered,  but  also  the  amoutit 
necessary  fur  such  person  In  kuy  other  ease  m>  oon- 
nected  with  it  as  to  form  the  basis  on  whioh  anoh 
Judgment  or  decree  is  rendered  or  which  U  MBODtiBl  to 
the  realizing  it.  This  lien  Is  subject  toall  the  equitabto 
liens  of  the  defendant  In  the  judgment  axlstlng  at  tba 
time  ot  its  rendition.  Notice  to  the  defendant,  «a- 
press  or  Implied,  ot  the  claim  of  the  plkiutiS's  attor- 
ney to  such  lien,  before'  the  defendant  pays  snoh 
judgment  tu  plaintiff.  Is  essential  to  the  mainte- 
nance ot  BDCh  lien,  but  notice  ot  the  exlstenoe  ot  snob 
lien  to  the  assignee  ot  such  Judgment  Is  not  esaentlaL 
Suoh  lien  may  be  waived  by  any  arrangement  or  traut- 
aotlon  mode  by  orwith  the  attorney  which  satlsfaoto- 
rily  shows  an  intentiuu  to  waive  such  lien  and  ittj 
exoluaiveiy  on  some  other  security  or  mode  of  pv~ 
ment,  but  such  lien  will  continue  to  exist  nnleai  aa 
intention,  and  a  manifest  Intention,  that  It  shall  not 
continue  to  exist  appears.  Here  P.,  an  attorney,  r»- 
covered  a  judgment  for  R.  against  J^,  and  after  ti. 
becomes  totally  Insolvent,  R.  assigned  this  Jadgmaot 
for  a  valuable  consideration  to  D.,  who  had  no  notioa 
ot  the  attorney's  lien ;  P.,  the  attorney,  then  takes  ths 
bond  of  TL.  tor  bis  tees  lu  the  case,  and  at  the  nma 
lime  R.  confesses  a  judgmeut  to  P-  for  the  amount, 
and  slmultaneonaly  he  assigns  his  judgment  against  !•. 
to  P.,  to  satisfy  his  tees.  Held,  that  these  transao- 
tlons  were  not  a  waiver  by  the  attorney  ot  his  lien,  and 
that  he  was  entitled  to  priority  over  D.  In  the  dUtiiba- 
llon  by  the  court  of  the  amoant  ot  the  Judgmeat. 
CeiiEroIi^fMtCo.  qT  IfesfrirpfnlaT.  CatfMMm.  Uptn- 
lon  by  Green,  P.  3. 

ConffriTUTiOKAi,  law— KHUnnrT  'OOXAJtl^AUtMMii- 
TIOH  OT  SHADX  Or  SmXTt  TO  imjuht  o 
—It  a  manlolp^  oolpolMion,  ] 
■To  appear  In  U  Wert  VbiiBla  Bapoiti. 
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grade  by  raising  or  depressing  its  streets,  perma- 
nentljr  damage  private  property  without  acquiring 
the  right  to  do  so,  and  if  demanded,  by  paying  just 
compensation  therefor,  it  violates  the  constitutional 
provision,  which  declares  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just 
compensation.  When  the  Constitution  forbids  a  dam- 
age to  private  property,  and  points  out  no  remedy,  and 
no  statute  gives  a  remedy  for  tho  invasion  of  the  right 
of  property  thus  secured,  the  common  law,  which  gives 
m  remedy  for  every  wrong,  will  furnish  the  appropriate 
action  for  the  redress  of  such  grievance.  Johnson  v. 
City  of  Parkeraburg,    Opinion  by  Johnson,  J. 

CoSTWiPT— ADVIcicOF  COUNSEli  HOW  PAR  AN  EX- 
CUBB —  PROCK8S  MUST  BB  LAWFUIi  TO  AUTHORIZE.  PUN- 
ISHXnVT  — PMOCSaSIMPROYTDENTLT  ISSUED  LAWFUL. 

~-The  advice  of  counsel  may,  under  some  ciroum- 
sttDoes,  t>e  a  palliation  of  the  offense  of  a  client  in  dis- 
obeying the  lawful  process  of  the  court,  but  the  extent 
of  iQch  palliation  must  depend  upon  tho  character  of 
luch  advice  and  the  circumstances  under  which  it  has 
been  given.    The  offense  will  bo  palliated  by  such  ad- 
Tice  to  the  extent  only  of  making  it  a  reckless  dis- 
obedience of  the  process  instead  of  a  willful  contempt 
ot  Uie  oourt  when  the  advice  is  hasty  and  inconsiderate, 
orwlien  the  party  thnmgh  carelessness  has  failed  to 
give  the  counsel  correct  information  as  to  tho  facts  of 
the  case.    In  order  to  justify  any  punishment  in  such 
Acue,  the  process  of  the  court  dinobeyed  must  have 
twen  its  lawful  process.    By  its  lawful  prr)cess  is  meant 
>Qch  process  as  the  court  has  jurisdiction  to  issue.    If 
neh  jurisdiction  exists,  its  process  is  lawful  though  it 
^  improvidently  awardcnl,  or  though  on  tho  merits  of 
^oue  it  ought  not  to  have  t>een  awarded.    If  a  su- 
P^twdeas,  which  this  oourt  has  power  to  issue,  be  im- 
Pt^i^vidently  awarded,  the  defendant  should  move  to 
h>Te  it  quashed,  and  he  cannot,  while  it  is  in  force, 
^w»bey  it  with  impunity.    StaU  of  Weal  Virginia  ex 
^^  Maton  V.  Hcurper's  Ferry  Bridge  Co,    Opinion  by 
Q«en,  P.  J. 

RUL  KTATK  — CONYBRSION    TO     PERSONALTY    BY 

■^naAHCE. — To  convert  an  article  which  is  part  of 
^freehold  Into  a  chattel  state  by  severing  it  fn)m  the 
^^h  the  act  of  severance  must  be  done  by  one  hav- 
^Uw authority  or  right  to  do  so,  and  it  must  be  sev- 
^'Bd  with  the  intention  of  converting  it  into  a  chattel 
**^  Lewi»  V.  Rosier.    Opinion  by  Moore,  J. 


RECENT  ENGLISH  DECISIONS, 

AnosBmr— LIEN  AS  to  alimony  pendente  lite 
^AiDvoHiM. —  A  solicitor's  lieu  does  not  extend  to 
■limoQj  pendente  Ule  paid  over  to  him  as  such,  i,  e.,  for 
^Pwpose  of  tho  wife's  maintenance,  unless  he  holds 
■*^h«ot  written  authority  to  him  to  receive  it  as  her 
^tooder  rule  M  (D.  R.).  Bromner  v.  Bremner  and 
fi^L.  R.,  1  P.  &  D.  :257,  distinguished;  Leete  v. 
^•^  48  L.  J.  ei.  Mat.,  followed;  Prob.  Div.  and 
^'y  Div.,  Nov.  16. 1880.  Cross  v.  Cross,  Opinion 
*^lUiilsty,  J..  43  L.  T.  Rep.  (N.  8.)  688. 

^^njiENT — liability  of  warehouseman  as  to 

DUlTtBYOF  GOODS  CONSIGNED  TO  ANOTHER  — TRIP- 

^^*itnajUB  OF  LADING.— The  consignees  and  owners 
®|[**>)p)  to  arrive  in  London  indorsed  and  delivered 
'a«fliit of  three  bills  of  lading  to  the  plaintiffs  as  a 
Si**  leoority  for  money  advanced.  These  bills  of 
^■Qff  had  been  signed  by  tho  master  of  the  ship  in  the 
"^•et,  marked  reapecilvely  "First,"  ** Second," 
™^Third,"  and  they  represented  the  goods  as  deliv- 
™^  to  the  Mid  consignees  or  their  assigns,  that 
^'^TOwas  mada  payable  in  London^  and  that  the 
"Jf^had  sfflrmed  to  three  bUls  of  lading,  *'  the  one 
rj^  UUs  being  aooomplished,  the  rest  to  stand 
^'^'*  When  Ibe  ■blpaniTted  the  consignees  made 


entry  of  this  cargo,  and  it  was  placed  in  defendants* 
warehouses.  The  master  on  tho  same  day  lodged  with 
tho  defendants  a  copy  of  the  manifest  of  the  cargo, 
with  an  authority  to  defendants  to  deliver  tho  goods 
to  the  holders  of  the  bill  of  lading;  and  on  the  follow- 
ing day,  notice  to  detain  tho  cargo  until  the  freight 
should  be  paid.  Upon  receipt  from  the  consignees  of 
the  second  of  the  bills  of  lading,  the  defendants  en- 
tered the  consignees  in  their  books  as  cnterera,  im- 
porters, and  proprietors  of  the  goods,  and  after  removal 
of  the  stop  for  freight,  delivered  tlio  goods  to  persons 
other  than  the  plaintiffs,  on  delivery  orders  signed  by 
the  consignees,  the  plaintiffs  having  no  knowledge  of 
any  dealings  with  the  cargo.  Held,  by  Bramwell  and 
Baggallay,  L.  JJ.  (Brett,  L.  J.,  dissenting),  that  the  de- 
fendants were  not  liable  to  tho  plaintiffs  in  an  action 
to  recover  the  value  of  the  goods.  Judgment  of  Field, 
.T.,  reversed.  Cases  referred  to:  The  Tigress,  82  L.  J. 
97;  Fearou  v.  Bowers,  1 II.  BL  864;  Meyerstein  v.  Bar- 
ber, L.  R.,  2  C.  P.  38  and  661,  an<i  4  H.  of  L.  817;  Hoi- 
lins  V.  Fowler,  L.  R.,  7  Q.  B.  616,  and  7  H.  of  L.  757; 
0)urt  of  App.,  Nov.  19,  1880.  Olyn  MiUs,  CurHe  A 
Co.  V.  East  and  West  hidia  Dock  Co.,  48  L.  T.  Rep. 
(N.  S.)584. 

False  imprisonment  —  defendant  not  actively 
INSTRUMENTAL  IN  PROSECUTION. —  Tho  defendant  hav- 
ing missed  two  pairs  of  horse  clippers  from  his  stable, 
sent  for  a  police  constable  and  said,  **  I  have  had  two 
pairs  of  clip]>ers  stolen  from  me,  and  they  were  last 
seen  in  the  possession  of  Danby."  Thereupon  the  con- 
stable, having  made  inquiry,  and  without  communi- 
cating with  the  defendant,  arrested  the  plaintiff,  who 
was  taken  before  the  magistrate  and  committed  for 
trial.  Held^  that  there  was  no  evidence  that  the  de- 
fendant was  actively  instrumental  in  putting  the 
criminal  law  in  force,  and  therefore  he  was  not  the 
prosecutor  and  not  liable  in  an  action  for  false  impris- 
onment and  malicious  prosecution.  C,  P.  Div.,  Not. 
25, 1880.  Danby  v.  Deardsley.  Opinions  by  Lopes  and 
Lindley,  J  J.,  43  L.  T.  Rep.  (N.  8.)  103. 

Suretyship— WHEN  death  of  surety  does  not 

DETERMINE  CONTRACT  —  CORPORATION  SUCCEEDING 
PRIVATE   ASSOCIATION  —  TRUSTEE. — (1)   A,    desiring   tO 

become  an  underwriting  member  of  Lloyd's,  B  gave  m 
guarantee  to  the  committee  of  that  body  on  behalf  of 
A,  in  which  he  held  himself  responsible  '*  for  all  his 
engagements  in  that  capacity."  Held  (affirming  the 
decision  of  Fry,  J.),  that  tho  guarantee  was  not  deter- 
mined by  tho  death  of  tho  guarantor  or  by  notice  of 
his  death.  Calvert  v.  Gordon,  8  M.  &  R.  124,  followed. 
Held^  also,  that  tho  guarantee  extended  to  all  engage- 
ments entered  into  by  A,  as  an  underwriter,  both  with 
the  members  of  Lloyd's  and  other  persons.  (2)  When 
the  guarantee  was  given,  Lloyd's  was  a  voluntary  asso- 
ciation, managed  by  a  committee,  to  whom  the  guar- 
antee was  given.  A  few  years  after  the  members  of 
this  association  were  incorporated  by  a  special  act  of 
Parliament  under  the  name  of  Lloyd's,  and  the  rights 
of  the  committee  were  vested  in  the  corporation.  Ileld^ 
that  the  committee,  and  the  corporation  as  their  suc- 
cessors, were  in  the  position  of  trustees  for  all  persons 
with  whom  A  had  entered  into  engagements  as  an 
underwriter,  and  were  therefore  entitled  to  maintain 
this  action.  Cases  referred  to,  Calvert  v.  Gordon,  2 
Sim.  253;  Coulthart  v.  Clemenson,  41  L.  T.  Rep.  (S, 
S.)  798.  Court  of  Appeal,  Nov.  15,  1880.  Lloyd's  v. 
Harper,  Opinions  by  James,  Cotton  and  Lush,  L.  JJ., 
48  L.  T.  Rep.  (N.  8.)  481. 

Will  —  gift  to  illegitimate  child  ^  subse- 
quent GIFT  TO  '*  CHILDREN."  —  A  will  Contained  the 
following  provisions :  ''  1  bequeath  unto  my  grandson 
James  (the  son  of  my  daughter  Alice  Jane,  and  who  is 
now  residing  with  me)  the  legacy  or  sum  of  600(»  to  be 
paid  to  him  if  and  when  he  sliaU  attain  the  age  of 
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twenty-ono  yeaPB.  •  •  •  *  But  iti  case  my  said 
ICraiidBoii  JanieB  bIipJI  die  under  the  age  o(  tweiitj-one 
^QiLrs,  •  »  •  ♦  tho  mid  mint  *  •  »  •  gball  bo 
in  augiDeutiitloii  of  tha  logBcy  iif  2,S0(H  horoinnfter  be- 
que&tlied  upon  trusts  In  favor  ot  theohlldreuaad  ia*ue 
ot  my  Baid  daughter  Aliac  Jano."  And  aubsequeiitly 
the  will  Doiitaiucd  a  legacy  ot  Z,0OlH  to  truateee,  tbe  in- 
come of  which  wna  lo  be  nooumulated  (or  twenty-one 
7ear8  or  the  death  of  Alice  Jane,  nben  the  fund  aud 
Ita  Bcouniulatlotis  wore  to  be  dicidcd  amongst  all  the 
childraa  or  Alioe  J  luie.  Tbe  grandsoQ  Jamea  waa  ille- 
gitimate. He  survived  his  mother.  Held,  by  Jeuel, 
M.  R.  and  tbe  Court  of  Appeo],  that  the  groiidioo 
James  was  not  piitltled  to  any  share  of  Iho  2,00W  or 
the  acoumnlatiuUH  na  oneof  the  ohildrenof  Alice  Jane. 
HlllT.  Crook,  L.  K.,  (1  E.  &  J.  App.  2«B,  distiugulahed. 
See  Bagley  v.  MoUard,  1  fi,.  &  U.  BSl.  Cl.  Appeal.  July 
1, 1880.  He  HlnilU  IMegaon  v.  Htndle.  Opinions  by 
James  Cotton  and  Thesiger.  L.JJ.,  13  [i.  T.  Rep.  (S. 
B.)6B1. 

NEW  BOOKS  AND  NEW  EDITIONS. 

Lkwis"  Law  ov  tbb  Stock  Exchange. 

Liow  Ritalina  to  SttKkt.  Bondi  atvi  other  Seairillai  ia  tJtc 
Vniled  Slatts.  By  Pranols  A.  Lewis,  Jr..  of  the  Phila- 
delphia Bar.  Philadelphia:  Bees,  Welsh  H  Co.,  1881. 
Pp.  iiilT,  m 

rIS  monogrnph  ia  divided  as  roUowe:  the  Stook 
Exchange;  effect  of  exobanso  nsagcs  on  atoek 
oontraeta:  method  of  trannfer;  negotiability  of  stook 
oertiflcatea;  atatute  of  Frauda;  wagering  contraots; 
pledges;  aub-pledgoa;  Bale  of  plodgea;  Bpeciflo  per- 
formance; mensiiro  of  damages.  This  la  an  important 
and  rather  new  subject.  It  is  treated  In  an  Indopend' 
ent  and  iittelligent  manner,  and  is  really  a  triiatifie  and 
not  a  mere  digest.  It  la  ot  general  appllaabilitj.  The 
moat  recent  oases  am  included.  There  Is  a  table  of 
OMes  and  au  index.  We  have  seldom  seen  so  thorongh 
a  piece  of  work  as  this  little  easay. 


Stewart  a 


J  O  A  REV'S  Husband  a 


-A  Digoi  of  Ihf.  Lata  <•!  Bxubimd  aoA  Wife  cw  tttabll^eil  t'n 
Manrfuml.    Bj  David  Stewart  and  Pnmcls  K.  Ciiroy,  of 
the  Baltimore  Bar.    Balllmoro;   John  Murphy  &  Co., 
isa.    Pp.  iTl,  IW. 
This  little  book  Is  divided  Into  articles  and  proposi- 
tions, with  illustrations  and  reterenoes.    The  principles 
are  neatly  and  oonolaely  stated.    The  work  is  founded 
on  the  Beviaed  Code  of  Maryland,  and  of  course  is  of 
principal  Importance  in  that  State.    This  Code  has 
made  radical  changes  in  the  law,  and  the  authors  state 
that  "some  of  the  statutee  have  been  framed  in  tbe 
most  bungling  manner."    Tbe  introduction,  by  Rich- 
ard M.  Venablo,  is  Intereatlng.  and  the  same  may  be 
said  of  the  Appendix  o(  Notes. 


SEW-  YORK  COURT  OF  APPEALS  DECISIONS. 

TtfK  tollowlnf;  dooislons  were  handed  down,  Friday, 
February  11,  1881 : 
Judgment  affirmed  with  Costa  — The  JloosraeW  Soa- 
pitnl  V.  The  Mayor,  etc.,  of  New  York;  Z>ou'«  v.  Vedder; 
TiK-iaav.  Borrons,"  Farlali  v.  Smith;  Long  y.  The  VU- 
laoe  tif  roTiiHrumln.  — Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event  — Foffc'aiid  v,  S(. 
NiBhola»  NiitUmal  Bank  of  NeiB  York.- — -Order  af- 
firmed  with  coata  — PMpps  T.  Cunnau. Order  of 

Special  and  General  Terms  reversrd.  and  case  re- 
manded to  Special  Term  to  exercise  Its  power  and  dia- 
poaB  of  the  motion  on  Ita  merlta,  without  costs  to 
either  party  i[j  thla  court  — IMrfci  Unilr.d  Statea  CalAe 

Companij  v.  Dominion  Tdegraph  Company  nnd  ore. 

JniisJoeat  modlBed  by  stilkkig  out  Chat  portion  which 


provides  "  that  in  case  said  aociety  shall  be  not  sup- 
porting or  un  will  log  to  maintain  Qordon,  eto,,  at  any 
time  daring  his  life,  the  executors  shall  pay  the  balaiice 
ot  the  fund  to  the  residuary  legatee,"  and  otbt-Twise 
Judgment  affirmed,  without  costs  to  either  party  as 
against  the  other  on  this  appeal — WiUiamS.  Livlim- 
sUm,  Jr.,  aiiti  oiio.,  exfoutora,  v.  St.  Joseph's  Home  for 
Cte  Agnl  and  ano.,  etc. 
Adjourned  to  Mondfty,  February  29. 

CORRESPONDENCE. 


Dbsiokatiun  o 


JtTDQBS. 


EdUoT  of  the  Alhany  Lav  Journal: 

The  proposed  amendment  to  the  Constitntion  of  the 
State  ot  New  York,  which  was  submitted  to  the  elect- 
ors at  the  last  November  election,  having  been  de- 
clared carried,  tbe  Legislature  has  before  It  a  bill  for 
the  designation  ot  one  ot  the  Judges  of  the  city  court 
ot  Brooklyn  to  act  in  the  county  ot  Kings,  at  Clmulta 
and  Special  Terms  of  the  Supreme  Court. 

Under  thla  amendment,  can  a  Judge  ot  the  city  court 
of  Brooklyn,  who  was  elected  before  this  amendment 
became  a  port  ot  the  Constitution  of  the  State,  be 
designated  to  act  at  the  Circuits  and  Special  Terms  ot 
the  Supreme  Court? 

It  U  dear  that  against  his  will  he  cannot  be  com' 
pelled  to  do  so.  He  and  the  jieople  have  entered  Int^j 
a  contract,  and  under  the  Coustitutioa  of  tbe  Ualted 
States  he  cannot  be  compelled  to  perform  other  and 
different  duties  than  required  by  the  contract.  This 
agreement  Is  not  affect«d  by  the  fact  that  the  Juris- 
diction oF  hia  own  oourt  maybe  increased  or  dimin- 
ished during  bla  term.  IT  he  cannot  be  compelled  to 
act  as  a  Justice  ot  the  8upremo  Court,  will  his  consent 
to  so  not  alter  the  otKumant? 

Suppose  that  the  Coustitutioa  had  been  so  amended 
that  instead  ot  designating  a  Judge  ot  the  city  court 
of  Brooklyn,  It  had  required  a  Jnstioe  of  the  peace  of 
Brooklyn,  or,  tor  that,  a  ward  constable  to  act,  the 
amendment  would  have  been  equally  valid. 

If  a  judge  elected  by  the  electors  of  the  olt;  ot 
Brooklyn  can  act  in  the  Supremo  Court  for  the  whal« 
county  ot  Kings,  why  cannot  his  Jurisdiction  ba  ex- 
tended to  the  whole  diatrlotT  If  bo.  general  eleotlona 
for  Justioea  of  the  Supreme  Court  ooold  be  done  away 
with,  and  a  particular  locality  oould  make  all  the  nom- 
inations and  do  all  the  voting.  lam  not.  however, 
qucatlonlng  this  power,  but  only  tbe  making  suotl 
power,  by  implioation.  extend  to  persons  elected  to  R 
different  office,  befnrethepowerexisted.  Thesmend- 
ment  does  not  apply  lu  express  words,  or  by  lmplic»> 
tion.  to  judges  elected  previous  to  Its  passage.  It  ij 
not  In  accord  with  the  other  }udlci^  sections  of  the 
Constitution. 

Acting  legally  as  Justice  ot  tbe  Supreme  Court,  tIt- 
tnally  for  the  time  being,  makes  the  person  a  Justice 
ot  said  oourt.  If,  then,  any  present  Judge  ot  the  city 
court  of  Brooklyn  should  be  deslguated  to  aot  oader 
thlB  amendment,  and  should  act,  would  he  be  ■  Jndge 
or  justice  de /aelo  and  d«  Jure,  or  either  ?  Would  he 
not  be  simply  atreapiuwer! 

Reepecttully,  A,  P.  Batib. 

BBOOKl,rN,  N.  T.,  Feb.  7. 1881. 

NOTES. 

'PHB  paper  read  by  Mr.  Wlltiam  L.  Orofs,  before  tlw 
1  IlllnolB  State  Bar  Association,  on  the  History  at 
Municipal  Law  In  lUlnola.  is  iasued  In  a  pamphlet  ottf 
pages.    W«  judge  it  to  be  ot  considerable  local  Intet* 

eat. The  KaittuJcy   Lom  BtvorUr   bas  a  leadli4 

article  on  Prasumptioa  of  noeth. 
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CURRENT  TOPICS. 

THERE  is  a  too  gcaerul  belief  among  clei^men 
tiiat  lawyers  aro  lieatiien,  nail  among  lawyers 
that  clergymen  are  fanatic  and  credulous.  Occa- 
(iouiilly  a  member  of  each  jirufcsaion  does  a  particu- 
larly Billy  act  wiiicli  strengthens  tlio  belief  of  the 
gentlemen  of  the  otliir  profession.  Thus,  Judge 
Porbes,  deceased.  Into  of  the  Massachusetts  Supreme 
Court,  gives  Northampton  1200.000,  by  will,  for  the 
establish ment  of  a  public  library,  provided  that  no 
minbtcr  of  religion  shall  have  any  thing  to  do  with 
the  management  of  the  institution.  In  case  of  non- 
acceptance  of  tiio  condition,  the  money  goes  to 
'  Harvard  College,  which  the  testator  aeouis  to  con- 
aider  the  next  most  irreligious  institution,  lie  does 
Bot  seem  to  have  gone  quite  so  far  as  Girard,  who, 
if  we  remember  right,  would  not  even  let  a  minister 
Into  the  grounds.  Judge  Forbes  has  thus  writttn 
himself  down  a  particularly  bigoted  and  short- 
idglited  person.  If  lie  wanted  an  uusectarian 
library,  it  was  easy  to  effect  it,  without  such  a  rigid 
and  illiberal  ciclusion.  A  public  library  ought  to 
CODtoin  all  sorts  of  books,  not  absolutely  indecent, 
and  a  board  of  library  management  ought  to  con- 
tain representatives  of  the  four  learned  professions 
—  the  editorial  is  the  fourth,  of  course  —  besides 
■cientific  and  busiuess  men  and  teachers.  For  some 
Tery  sensible  views  of  a  court  on  the  subject  of  the 
ftxclusion  of  atheistic  or  materialistic  bi>oks  from  a 
public  Ubrary,  see  31  Alb.  L.  J.  243,  the  case  of 
Jfiumcr'*  Appeal. 

The  cletgy  certainly  cannot  complain  of  any  theo- 
logical  unsoundness  of   Judge  Comegys,  of  Dela- 
ware, who  recently  charged  a  jury  to  pimish  what 
be  calls  "blasphemy,"  that  is  to  say,  such  doctrines 
as  CoL  Bob  IngersoU  utters.     We  do  not  ourselves 
at  all  approve  of  the  Colonel's  opinions,  but  we 
tbinlc  it  would  be  a  very  foolish  and  wicked  tiling 
to  indict  him  for  blasphemy.     There  is  a  difference 
between  malicionsly  reviling  God  and  religion,  and 
denying  the  existence  of  Qod  and   tho  credibility 
and  reasonablenesa  of  the  christian   religion.     Wo 
even  think  that  the  conviction  of  Chandler,  in  Dela- 
^rare,  for  blasphemy  in  calling  tho  Virgin  Mary  a 
■bore  and  Jesus  Christ  a  bosliird  (3  How.  55'i),  wiis 
st  very  doubtful  policy,  however  disgvisting  and 
tbomiaable  that  utterance  seems  to  most  people, 
Cbriitianity  is  not  now  believed  to  bo  a  part  of  tho 
MmiDon  law,  as  was  formerly  IjcUevod.     But  aside 
tnm  this,  there  can  bo  no  doubt  that  words  used  in 
tile  conne  of  a  serious  discussion,  and  with  intent 
loiDike  known  or  recouunend  opinions  entertained 
^  Uw  iccoaed,  aro  not  blasphemy.     This  is  the  rc- 
••■iction  made  by  tho  old  cases.     The  New  York 
Code  conuniauonera  said  that  tho  favor  which  the 
[•WihowB  to  liber^  of  speech  and  free  d' 
Vol.  23.— No.  9. 


of  religious  ojjiuinns  forbids  that  the  sincere  ex- 
pression of  belief,  however  erroneous,  should  be 
embarrassed  by  tho  penalty  of  blasphemy.  Opinion 
changes.  There  are  good  Calvinistic  ministers  now' 
a'daya  who  give  such  a  definition  of  the  trinity  as 
would  have  solijccted  them  to  l>eing  burned  a  few 
centuries  ago.  It  may  well  be  said  that  Judge 
Comeg)-a  himself  is  unsound  on  this  point.  He 
should  recall  tho  best  definition  of  "orthodoxy" 
and  "heterodoxy  "  ever  given;  " 'orthodoxy' is  my 
doxy;  'heterodoxy'  is  every  other  kind  of  doxy." 
As  for  Col,  Ingcrsoll  wo  expect  to  see  him  a  good 
Calviniat  before  we  dio.  lie  must  even  now  occa- 
sionally find  his  own  disbelief  in  hell  extremely  iu' 
convenient.  His  reply  to  Judge  Comegys  leads  us 
to  suspect  that  for  him  he  would  "consent  to  a 
mild  form  of  diunnutton,"  as  Horace  Greeley  used 
to  concede  for  the  slaveholders. 

Our  correspondent,  Mr.  Dawaon,  has  already  got 
us  into  trouble  by  Ids  now  science  of  "  Psycometry." 
The  Ohio  L-iie  Jouriini  says:  "Wo  find  in  that 
highly  infiuential  periodical,  the  Alsant  Law 
JointNAL,  an  earnest  demand  for  judicial  recogai' 
tion  of  P*yr9metry  as  a  science  and  its  consequent 
use  OS  a  means  of  determining  tho  guilt  or  innocence 
of  persons  charged  with  forgery."  "If  the  Al- 
RANY  Law  JociutAL  is  realty  the  champion  of  this 
new  science,  wo  sincerely  hope  it  will  give  us  some- 
thing definite  concerning  it,  and  sign  the  thesis 
'Irving  Browne.'"  Now  if  our  contemporary  had 
read  our  "current  topics"  that  week  as  attentively 
as  he  read  our  corresjmndent's  article,  he  would 
have  seen  that  we  did  not  adopt  our  correspondent's 
views.  The  Ohio  Law  Journal  very  jwrtinently 
asks,  why  confine  the  application  of  tho  new  science 
to  forgery  ?  "The  article  states  that  'Psycometry 
is  a  science  from  which  no  mortal  man  con  conceal 
his  real  thoughts,  if  ho  will  dare  to  writo  what  he 
pretends  aro  his  real  convictions  upon  paper.'  Now 
that  would  indicate  a  general  power  which  ought 
to  scorn  confinement  to  forgery  alone.  Possibly 
the  thing  is  patented  and  the  claim  does  not  cover 
other  crimes."  We  do  not  at  present  see  what  an- 
swer can  be  made  to  this. 


A  writer  in  The  Naiion  thinks  ho  has  discovered 
the  cause  of  the  decline  of  greatuess,  including  elo- 
quence, wo  suppose,  among  our  public  men.  He 
does  not  adopt  the  levelling  theory  that  fewer  men 
aro  great  by  comparison  because  all  men  itre  greater 
than  formerly,  but  he  believes  that  it  is  because  our 
common-school  system  dwiu-fs  rising  greatness,  cuts 
it  to  a  set  pattern,  and  fits  it  to  a  Procrustean  bed, 
and  thus  affords  no  acopo  for  the  development  of 
peculiar  genius.  He  says:  "The  school  itself  is  a 
well-kept  hedge-row.  Every  tree  in  that  human 
hedgo  is  trimmed  down  to  the  regulation  standard; 
and  while  there  may  bo  many  stunted,  dwarfed 
shrubs  which  will  never  attain  to  that  standard, 
the  strong,  robust  plant  which  would  overtop  its 
fellows  and  look  up  to  tbc  sun  must  have  its  branches 
mercilessly  lopped  off,  its  growth  chectci,  oa&.  \\a 
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life  distorted."  But  this  reasoning  does  not  satisfy 
us  that  education,  culture,  and  the  accumulated  ex- 
perience of  the  country  have  not  raised  all  so  that 
none  tower  above  the  rest  so  noticeably  as  formerly, 
rather  than  that  their  effect  has  been  to  depress  a 
few. 


Mr.  George  P.  Lathrop,  in  an  illustrated  article 
in  Ilarper^s  Magazine  for  March,  on  the  city  of  Wash- 
ington, entitled  **  A  Nation  in  a  Nutshell,"  ventures 
the  suggestion  that  the  traditional  glories  of  the 
senatorial  eloquence  of  the  olden  time  were  consid- 
erably enhanced  by  the  small  size  of  the  old  Senate 
chamber,  which  brought  the  audience  within  the 
reach  of  the  speaker's  magnetism.  Doubtless  there 
is  some  force  in  this  suggestion.  It  must  be  re- 
membered, too,  that  from  the  same  cause  the  audi- 
ence was  small  and  select,  and  naturally,  highly 
cultivated.  The  article  has  also  some  interesting 
description  of  the  Supreme  Court,  with  a  cut  of 
the  court  in  session  in  the  old  Senate  chamber. 


Three  recent  cases  are  of  peculiar  interest.  In 
Francois  v.  State,  Judge  "Wood,  in  the  Federal  Cir- 
cuit Court  for  Texas,  has  held  that  the  provision  of 
the  Texas  statutes  making  it  criminal  for  a  white 
person  to  marry  a  black  is  unconstitutional  under 
the  14th  amendment  of  the  Federal  Constitution. 
This  is  opposed  to  Franker  v.  State,  3  Tex.  Ct.  App. 
276;  S.  C,  30  Am.  Rep.  131;  Green  v.  State,  58 
Ala.  190;  8.  C,  29  Am.  Rep.  739;  Kinney's  case,  30 
Gratt.  858;  8,  C,  32  Am.  Rep.  690;  St^te  v.  Bell, 
7  Baxt.  12;  S.  C,  30  Am.  Rep.  549;  State  v.  Gib- 
son, 36  Ind.  389;  8.  C,  10  Am.  Rep.  42;  but  in  har- 
mony with  Medway  v.  Needham,  16  Mass.  157.  We 
hope  this  question  will   be  settled   by  the  ultimate 

court  before  long. A  rival  of  the  queue  case  has 

arisen  in  Vermont.  We  learn  the  details  from  the 
Burlington  Fre^  Press.  One  Cox  was  sentenced  to 
pay  a  fine  in  twenty-four  hours,  or  be  committed  to 
the  House  of  Correction,  and  was  placed  in  the  cus- 
tody of  the  sheriff  for  safe-keeping  during  the 
twenty-four  hours.  The  sheriff  took  him  to  the 
House  of  Correction  and  left  him.  The  superintend- 
ent, Eayres,  explained  to  him  that  by  waiving  the 
twenty-four-hour  privilege  and  being  committed  at 
once  he  would  save  costs.  Cox  agreed  to  be  com- 
mitted at  once.  Under  the  rules  of  the  institution, 
his  beard  was  removed,  in  spite  of  his  protest.  A 
sore  throat  resulted,  which  endangered  his  life.  He 
sued  the  superintendent  for  damages.  At  the  trial 
the  jury  were  instructed  that  Cox  had  a  right  to 
waive  the  twenty-four-hour  privilege,  and  the  jury 
found  for  the  defendant.  The  Supreme  Court  has 
reversed  this  decision,  Judge  Pierpont  holding  that 
the  law  committed  the  prisoner  from  a  certain  time 
to  a  certain  time,  and  that  neither  he  nor  any  other 
power  could  commit  him  before,  and  that  any  one 
shaving  him  without  his  consent  before  that  time 
was  liable,  as  for  an  assault. In  Attorney- Gen- 
eral V.  Edison  Telephone  Company,  43  L.  T.  (N.  S.) 
697,  it  has  been  held  that  a  telephone  is  a  *'tele- 
firravh,^*  and  a  telephonic  conyersation  is  a  **  tele- 


gram, "  under  a  statute  defining  a  ^ '  telegram "  as 
**any  message  or  communication  transmitted  by 
telegraph,"  and  a  "telegraph  "as  **  a  wire  or  wires 
\i8ed  for  the  purpose  of  telegraphic  communication, 
with  any  casing,  coating,  tube,  or  pipe,  inclosing 
the  same,  and  any  apparatus  connected  therewith 
for  the  purpose  of  telegraphic  communication." 
This  will  cause  Mr.  Edison  to  say,  **  hallo  I  " 


Assemblyman  Brooks  proposes  that  persons  under 
sentence  of  death  shall  be  imprisoned  in  the  State 
prison  nearest  the  place  of  conviction,  and  there 
hanged.  He  provides  that  the  warrant  shall  Issue 
to  the  warden;  that  the  sheriff  of  the  county  of 
the  conviction  shall  be  present,  and  he  authorizes 
the  admission  of  the  district  attorney  and  clerk  of 
that  county,  a  surgeon,  and  six  others,  besides  the 
relatives  of  the  convict,  his  counsel,  and  a  priest  or 
clergyman  selected  by  the  convict.  The  cost  to  be 
borne  by  the  State.  This  seems  to  us  in  every  way 
a  discreet  measure.  We  should  be  glad  to  see  news- 
paper accounts  of  executions  suppressed. Mr. 

Alvord  proposes  that  superintendents  and  overseers 
of  the  poor  may  administer  oaths  and  take  affidavits 

in  matters  pertaining  to  their  office. Mr.  Niles 

proposes  a  concurrent  resolution  requesting  Con- 
gress to  ask  the  President  to  make  friendly  inter- 
cession with  Great  Britain  concerning  the  Boers. 
(We  would  like  to  edit  a  political  journal  for  just 
one  day  to  free  our  mind  against  Great  Britain  on 

this  suljject.) Mr.  Patterson  proposes  that  the 

assignee  for  value  of  a  recorded  real  mortgage, 
without  notice  of  a  prior  unrecorded  mortgage  on 
the  same  premises,  shall  be  protected  against  the 
latter,  although  the  mortgagee  in  the  recorded 
mortgage  may  have  known  of  the  unrecorded  mort- 
gage.    Mr.    Patterson  is  right  again. Senator 

Williams  proposes  a  municipal  court  for  Buffalo. 


NOTES  OF  CASES, 


IN  Gerdes  v.  Weiser,  Iowa  Supreme  Court,  October 
20,  1880,  11  Rep.  159,  an  action  for  board,  it 
was  held  that  where  a  step-father  receives  a  step- 
son into  his  family,  he  is  entitled,  while  standing  in 
loco  parentis,  to  the  rights  and  is  subject  to  the  lia- 
bilities of  an  actual  parent.     The  court  said:    **It 
is  said,  however,  that  the  defendant  was  under  no 
obligation   to  maintain  the  child  of  his  wife  by  a 
former  marriage.     We   have   no  occasion  to  deter- 
mine  the   question  whether  the  defendant   could 
have  been  compelled  to  take  his  wife's  child  into 
his  family  and  maintain  it  as  his  own.     But  we  be- 
lieve it  is  well  settled  that  he  is  liable  when  he  takes 
such  children  into  his  family  and  keeps  them  as  part 
thereof.     When  this  relation  exists  between  the  par- 
ties, the  child  cannot  recover  for  services  rendered, 
and  the  step-father  cannot  ordinarily  recover  for  the 
support  and   maintenance  of  the  child.     When  a 
man  stands  in  loeo  parentis,  he  is  entitled  to  the 
rights  and  subject  to  the  liabilities  of  an  actual  pa^ 
rent,  although  he  may  not  have  been  legally  com' 
pelled  to  assume  that  situaMon.     WUHamM  y.  HuMh^ 
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ituofiy  3  N.  Y.  812;  Stone  v.  Carr,  8  Esp.  1;  Cooper 
V.  Martin^  4  East,  76 ;  and  see  Bradford  v.  Bodfish, 
39  Iowa,  681.  It  appeur.s  from  the  report  made  by 
the  defendant  in  this  case,  that  when  the  plaintiff 
was  three  months  old  he  took  him  into  his  family 
and  boarded  him,  furnishing  him  with  his  clothing 
and  other  necessaries,  as  one  of  his  own  children. 
Under  these  circumstances  the  relation  between  the 
parties  was  that  of  parent  and  child,  with  like  obli- 
gations. Bradford  v.  Bodjish,  supra.'''*  In  the  latter 
case,  it  was  held  that  the  step-father,  assuming  the 
place  of  the  parent,  was  responsible  for  education 
and  maintenance.  And  in  Williams  v.  JIuiMnsofi, 
9upra,  it  was  held  that  the  step-child,  under  such 
circumstances,  could  not  maintain  an  action  for 
services  to  the  step-father,  although  their  value  ex- 
ceeded the  expense  of  his  education  and  support. 
The  court  said:  **The  policy  of  the  law  seems  to 
be  to  encourage  and  protect  that  relation  —  to  en- 
courage an  extension  of  the  circle  and  influence  of 
the  domestic  fireside.  And  unless  compelled  by 
some  rigid  law,  we  should  not  by  our  decision 
establish  a  rule  calculated  to  deter  the  husband 
from  adopting  his  wife's  children,  by  a  former  mar- 
riage, into  his  family.  The  marriage  with  the 
mother,  it  has  been  held,  severs  the  relation  which 
would  otherwise  exist  between  her  and  her  children, 
as  guardian  of  their  persons.  If  therefore  the  hus- 
band voluntarily  adopts  them  into  his  family,  edu- 
cates and  supports  them,  and  discharges  his  whole 
duty  toward  them  as  a  parent  and  a  good  citizen, 
the  law  should  be  liberally  construed  in  his  favor." 
The  court  also  observed:  **  So  he  is  liable  for  neces- 
saries furnished  to  a  child  standing  in  that  relation, 
to  the  same  exlent  that  he  is  liable  for  necessaries 
furnished  to  his  own."  In  Smith  v.  Rogers^  to  ap- 
pear in  24  Kansas,  it  is  said:  ^^It  is  well  settled, 
that  in  the  absence  of  statutes,  a  person  is  not  enti- 
tled to  the  custody  and  earnings  of  step-children, 
nor  bound  by  law  to  maintain  them.  Yet  if  a  step- 
father voluntarily  assumes  the  care  and  support  of  a 
step-child,  he  stands  in  loco  j^arentis;  and  the  pre- 
sumption is,  that  they  deal  with  eacli  other  as  pa- 
rent and  child,  and  not  as  master  and  servant ;  in 
which  case  the  ordinary  rule  of  parent  and  child 
will  be  held  to  apply,  and  neither  compensation  for 
board  is  presumed  on  the  one  hand,  nor  for  services 
on  the  other." 


In  Dcy;  v.  Updike^  Iowa  Supreme  Court,  January 
12,  1881,  N.  W.  Rep.  857,  it  was  held  that  a  stipu- 
lation in  a  promissory  note  to  pay  a  reasonble  attor- 
ney's fee  for  instituting  a  suit  on  the  note,  in  addi- 
tion to  legal  interest,  is  illegal  and  void.     But  this 
^M  put  on  statutory  ground.    The  court  said :    *  *  In 
the  year  1873  *An  act  to  provide  for  the  allowance 
*nd recovery  of  attorney's  fees  in  certain  actions,' 
▼as  passed  by  the  Legislature.     Tliis  act  provided 
'that  in  all  actions  brought  for  the  foreclosure  of  a 
mortgage,  or  upon  a  written  instrument,  for  the 
payment  of  money  only,  there  shall  be  allowed  by 
[to]  the  plaintiff,  upon  a  recovery  of  judgment  by 
him,  a  sum,  to  be  fixed  by  the  court,  in  addition  to 


the  judgment,  not  exceeding  ten  per  cent  of  the  re- 
covery, as  an  attorney's  fee,  in  all  cases  wherein  the 
mortgage,  or  other  written  instrument  upon  which 
the  action  is  brought,  shall,  in  express  terms,  pro- 
vide for  the  allowance  of  an  attorney's  fee.'  This 
act  was  repealed  in  1879,  the  law  taking  effect  Jime 
1st  of  that  year."  "In  this  State,  attorney's  fees 
were  not  allowed  prior  to  the  passage  of  the  act  of 
1873;  and  the  Legislature,  by  repealing  that  act, 
evidently  intended  to  withdraw  from  the  plaintiff 
the  right  to  recover  the  same."  In  Miner  v.  Parii 
Exchange  Bank,  Texas  Supreme  Court,  September, 
1880,  it  was  held  that  if  a  contract  is  lawful  in 
other  respects  a  conditional  stipulation  to  pay  the 
Ufual  attorney's  fees,  in  the  event  suit  has  to  be  in- 
stituted to  enforce  it,  would  be  legal  and  founded 
upon  a  valuable  consideration.  Such  fees,  though 
not  an  element  of  damages  in  an  ordinary  suit  for 
the  collection  of  money,  can  be  made  such  by  ex- 
press contract.  The  authorities,  pro  and  am,  on 
this  vexed  question  can  be  found  in  a  note,  29  Am. 
Rep.  406.  Bullock  v.  Taylor,  39  Mich,  137;  S.  C, 
83  Am.  Rep.  356,  is  against  the  above  Texas  doc- 
trine, but  Bajik  of  British  America  v.  MliSj  U.  S.  0. 
Ct.,  Or,,  June  26,  1880;  21  Alb.  L.  J.  238,  is  in  har- 
mony with  it. 

In  Einstein  v.  Jamison,  Pennsylvania  Supreme 
Court,  Nov.  8,  1880,  it  was  held  that  a  mechanics' 
lien  will  attach  to  the  separate  property  of  a  mar- 
ried woman,  without  express  promise  to  pay,  if  the 
materials  were  furnished  and  used  in  the  improve- 
ment of  her  property  by  her  direction,  or  with  her 
knowledge  and  assent,  and  were  reasonably  neces- 
sary, and  there  was  no  agreement  that  her  property 
should  not  be  liable  therefor.  The  testimony  showed 
that  the  woman  superintended  and  ordered  changes, 
and  ordered  some  materials  and  afterward  promised 
to  pay  for  those.  The  judge  charged  that  **  she 
must  not  only  have  ordered  them,  but  promised  to 
pay  for  them,  and  they  must  have  been  necessary." 
The  court  on  review  observed:  "In  saying  she 
must  have  *  promised  to  pay  for  them '  we  think  the 
learned  judge  erred.  The  other  necessary  ingredi- 
ents being  proved,  the  law  will  imply  a  promise  to 
pay.  While  courts  could  carefully  protect  married 
women  in  the  enjoyment  of  their  separate  property, 
and  not  permit  it  to  be  unjustly  charged  with  an 
incumbrance,  yet  they  should  not  be  permitted  to 
enhance  the  value  of  their  property  at  the  expense 
of  an  innocent  and  confiding  creditor.  If  the  ma- 
terials were  furnished  and  used  in  the  improvement 
of  her  property  by  her  direction,  or  with  her  knowl- 
edge and  assent,  and  were  reasonably  necessary,  and 
there  was  no  agreement  that  her  property  should 
not  be  liable  therefor,  the  law  will  give  a  lien 
thereon  for  the  value  of  the  materials."  In  ffusted 
V.  Mathir,  77  N.  Y.  388,  the  wife  knew  and  did  not 
object,  and  this  alone,  without  express  consent,  was 
held  sufficient  to  maintain  the  lien.  The  court  said: 
**Itis,  however,  contended  by  the  learned  counsel 
for  the  appellant  that,  inasmuch  as  the  owner  of  the 
land  in  this  case  w^as  a  married  woman,  it  cannot  be 
bound,  inasmuch  as  she  has  ikfi\OcLQ.T  ^qi^s^tlXj^^  \&. 
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writing  to  charge  her  separate  estate  nor  made  any 
contract  for  its  benefit.  But  the  statute  prescribes 
the  conditions  on  which  the  lien  is  to  attach  and 
they  are  found  in  this  case.  It  was  not  necessary 
that  the  owner  should  have  contracted  for  the  ma- 
terials and,  however  manifested,  the  'consent  of 
the  owner  *  to  the  erection  of  the  house  is  sufficient. 
The  case  is  not  one  of  contract.  The  woman  cre- 
ates no  debts ;  but  consenting  to  the  improvement 
of  her  land,  it  is  by  statute  subjected  to  a  lien.  As 
to  that  land  slie  is  to  be  regarded  as  though  unmar- 
ried, and  her  consent  may  be  implied  from  her 
knowledge;  in  the  absence  of  any  objection  her 
silence  may,  as  in  other  cases,  be  deemed  sufficient 
evidence  of  assent.  Anderson  v.  Mather^  44  N.  Y. 
262."  But  where  the  contract  was  with  the  hus- 
band, not  as  the  wife's  agent,  her  land  will  not  be 
bound,  although  she  sees  the  improvement  going 
on.  JormY,  Walker,  63  N.  Y.  612;  22  Alb.  L.  J. 
463.  

Two  recent  unreported  cases,  concerning  obstruc- 
tion of  sidewalks,  deserve  notice.  In  State  v.  Bur- 
delta,  Indiana  Supreme  Court,  the  State  asked  the 
court  to  charge  that  if  the  defendant  permanently 
maintained  a  fruit-stand  on  the  sidewalk  of  a  street, 
the  jury  should  find  him  guilty,  such  an  obstruc- 
tion being  a  nuisance  within  itself.  The  court  mod- 
ified the  instruction  as  follows:  **  And  that  the  ob- 
struction essentially  interfered  with  the  comfortable 
enjoyment  of  said  sidewalk."  Held,  that  the  in- 
struction asked  should  have  been  given.  Tlie  com- 
mon-law doctrine  was,  that  a  public  highway  was  a 
way  common  and  free  to  all  the  king's  subjects  to 
pass  and  repass  at  liberty,  and  that  an  unauthorized 
obstruction  was  indictable  and  punishable  as  a  nui- 
sance. Nor  was  it  necessary  to  show  any  thing 
more  than  that  there  was  a  permanent  obstruction 
of  the  public  way.  People  v.  Vanderhilt,  28  N.  Y. 
396.  While  we  have  no  common-law  offenses,  it 
h&s  been  held  that  there  is  such  an  offense  as  a 
public  nuisance.  Burk  v.  State,  27  Ind.  430.  Fol- 
lowed to  its  logical  consequences,  that  case  would 
require  us  to  hold  that  what  was  at  common  law  a 
public  nuisance  is  such  under  our  statute,  and  that 
permanently  obstructing  a  highway  is,  per  se,  a  pub- 
lic nuisance,  because  it  was  always  such  at  common 
law.  We  are  inclined  to  hold  this  to  be  the  correct 
ruling.  The  question  is  not  whether  travel  was  in- 
terfered with,  but  whether  there  was  an  unlawful 
incroftchment  upon  a  public  street  by  the  erection 
of  a  permanent  obstruction.  Angell  on  Highways, 
§  226.  There  is  a  distinction  between  the  tempo- 
rary occupancy  of  public  streets  for  commercial  or 
building  purposes,  and  their  permanent  obstruction. 
Wood  v.  Meant,  12  Ind.  515.  But  even  such  tempo- 
rary use  may  go  to  the  extent  of  becoming  a  public 
nuisance."  The  other  case  is  Hawhins  v.  Sanders, 
Michigan  Supreme  Court,  Jan.  28,  1881.  The  court 
said:  ** Hawkins,  who  owns  a  hotel  building  in 
Ypsilanti  filed  his  bill  to  restrain  defendant,  who 
owns  a  neighboring  store  building,  from  maintain- 
ing  a  wooden  awning  in  front  of  his  premises.  The 
complainaDt's  theory  aeema  to  be  that  this  is  a  pub- 


lic nuisance,  which  injuriously  affects  him  specially. 
The  awning  is  so  far  as  we  can  see  no  more  of  a 
nuisance  than  it  would  have  been  if  made  of  any 
other  material,  and  it  was  not  as  shown  from  the 
evidence  such  a  structure  as  any  court  would  regard 
as  a  public  injury  or  grievance.  It  was  such  as  was 
used  habitually  in  other  parts  of  Ypsilanti  as  well 
as  elsewhere,  and  was  recognized  by  the  city  ordi- 
nances as  not  objectionable.  It  was  therefore  no 
more  than  a  lawful  use  of  defendant's  own  prop- 
erty. The  special  grievance  complained  of  is  sim- 
ply that  it  obstructs  the  view  of  the  sidewalk  and  a 
portion  of  the  street.  The  testimony  does  not  indi- 
cate that  there  was  any  very  well-founded  objection 
in  fact  to  the  awning,  and  there  is  no  legal  objec- 
tion to  it."     See,  in  this  connection,  20  Alb.  L.  J. 

188;  22  id.  2;   Gushing  v.  Boston,  128  Mass.  830. 

♦ 

OI^E  HUNDRED  AND  TWENTY-EIGHTH 
MASSACHUSETTS  REPORTS.  . 


THIS  volume  contains  a  great  number  of  cases, 
decided  between  November,  1879,  and  June, 
1880.     We  note  the  following: 

CommontceaUh  v.  AUen,  p.  46. — On  the  question 
of  the  genuineness  of  a  writing  alleged  to  be  in 
the  defendant's  hand,  the  court  may  exclude  an- 
other writing  made  by  him  during  the  trial,  and 
offered  by  him  for  the  purpose  of  comparison. 

Commonwealth  v.  Wardell,  p.  52. —  The  indecent 
exposure  of  his  person  by  a  man  in  a  house  to  a  girl 
eleven  years  old  is  **  open  and  gross  lewdness  and 
lascivious  behavior." 

New  Haven  cfc  Northampton  Co.  v.  CampbeU,  p. 
104. —  A  common  carrier,  who  has  delivered  part  of 
goods  carried  without  collecting  his  freight,  does 
not  thereby,  as  matter  of  law,  lose  his  lien  for  that 
freight  as  against  the  part  undelivered. 

Small  V.  Howard,  p.  181. —  A  country  surgeon  is 
not  bound  to  the  exercise  of  that  high  degree  of 
art  and  skill  possessed  by  eminent  surgeons  living 
in  large  cities  and  making  a  specialty  of  the  prac- 
tice of  surgery,  but  only  to  that  reasonable  degree 
of  learning,  art,  and  skill,  ordinarily  possessed  by 
others  of  his  profession,  having  regard  to  the  ad- 
vanced state  of  the  science. 

Oerrish  v.  New  Bedford  Institution  for  Samngt^  p. 
159. —  D.  deposited  in  a  savings  bank  in  his  own 
name  all  he  was  permitted  under  the  rules,  and  then 
made  three  other  deposits  as  trustee,  one  for  his  only 
son,  the  others  for  his  grandchildren,  taking  sepa- 
rate bank  books,  which  he  never  delivered,  but 
which  were  found  among  his  effects  on  his  death. 
He  received  the  dividends  during  his  life.  The 
rules  provided  that  he  must  produce  the  books  to 
receive  dividends,  in  order  that  they  might  be  en- 
tered, and  that  any  depositor  might  desiguiate  the 
person  for  whose  benefit  he  made  deposit,  which 
should  bind  his  legal  representatives.  The  sou  and 
grandchildren  offered  to  prove  that  he  had  told  each 
of  them  that  he  had  made  and  intended  the  deposits 
for  them  after  his  death,  but  he  wanted  to  draw  the 
interest  during  his  life.  Hdd,  competent^  and  to 
justify  a  finding  of  a  complete  and  effectual  tnut 
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Qreen  v.  Boston  dh  Lowell  Railroad  Company^  p. 
221. —  A  family  portrait  is  not  an  article  of  ** great 
and  intrinsic  value,"  when  coupled  in  an  exemption 
clause  in  a  carrier's  receipt,  with  **  specie,  drafts, 
and  bank  bills ; "  but  the  measure  of  damages  for 
its  loss  is  the  value  to  the  owner  and  not  the  mar- 
ket value,  and  so  evidence  that  it  was  the  only  one 
extant  would  be  competent. 

Fay  Y.  Harlan^  p.  244. —  In  an  action  of  assault 
and  battery,  the  attending  physician  of  the  plaintiff 
may  testify  as  to  the  plaintiffs  complaints  and  state- 
ment of  symptoms  made  to  him  for  the  purpose  of 
medical  treatment  and  advice,  and  also  as  to  his  own 
observation  of  his  indications  of  suffering. 

McNeil  V.  Kendall,  p.  245. —  Where  a  lessee  leases 
a  part  of  the  premises  to  another,  for  the  remainder 
of  his  term,  with  easements  in  the  other  part,  this 
is  an  under-lease,  and  not  an  assignment. 

George  v.  Oobey,  p.  289.  —  A  master  is  civilly  re- 
sponsible for  an  illegal  sale  of  intoxicating  liquor 
made  by  his  servant,  without  his  knowledge  or  con- 
sent, and  against  his  instruction. 

DoUiter  v.  St,  Joseph  F.  and  M,  Ins,  Co.,  p.  315. 
—  A  fire  policy  was  conditioned  to  be  void  upon  a 
decree  of  foreclosure,  or  in  case  the  interest  of  the 
insured  was  not  truly  stated,  or  was  any  other  than 
the  entire,  unconditional  and  sole  ownership  of  the 
property.  The  property  was  subject  to  an  existing 
and  undisclosed  mortgage  and  a  lease  for  years. 
Hdd,  no  breach. 

BoardmanY.  Cutter,  p.  388. —  A  contract  for  the 
Mile  of  shares  of  corporate  stock  is  for  the  sale  of 
"goodb,  wares,  and  merchandise."  within  the  stat- 
ute of  frauds. 

Murphy  V.  Lowell,  p.  396 .  —  A  city,  authorized  to 
build  sewers  in  its  streets,  is  not  liable  for  damage 
done  by  necessary  blasting  of  rocks  in  the  work, 
unless  negligently  done  by  its  agents. 

Commonwealth  v.  Hall,  p.  410. —  The  statute  pun- 
ishing any  one  who  in  Massachusetts  takes  or  kills 
woodcock,  etc.,  between  specified  days,  or  buys, 
sells,  offers  for  sale,  or  has  them  in  possession 
within  the  same  time,  does  not  apply  to  such  birds 
lawfully  taken  or  killed  in  another  State. 

CommanweaUh  v.  Hartwell,  p.  415. —  On  an  indict- 
ment against  a  railway  conductor  for  manslaughter, 
caused  by  his  criminal  negligence  in  misplacing  a 
switch  and  omitting  to  notif;|^  it  to  an  approaching 
train,  and  alleging  that  he  knew  the  approach  of 
the  other  train,  the  fact  of  his  knowledge  must  be 
proved  as  laid. 

CofmeU  v.  Reed,  p.  477.  —  If  there  is  any  right  of 
trade-mark  in  the  words  ^*  East  Indian  "  in  connec- 
tion with  "remedy,"  on  bottles  of  medicine,  the 
false  adoption  of  those  words  to  indicate  that  the 
medicine  is  used  in  the  East  Indies  will  defeat  an 
action  for  infringement. 

KMif  v.  Johnson,  p.  580.  —  Where  a  servant  en- 
gaged in  a  temporary  work  for  another,  on  the  false 
representation  that  his  master  had  directed  it,  he 
does  not  become  the  servant  of  that  other,  so  as  to 
be  remediless  for  an  injury  by  the  negligence  of  the 
latter^  Mtraiifc. 

JUwote  T.  AflMlif,  p.  Ml. — A  town  is  not  liable 


to  a  person  who  is  injured  by  falling  into  a  trench 
near  a  town  building,  but  outside  the  highway,  on 
the  occasion  of  attending  an  entertainment  given  in 
the  building  by  a  society,  which  has  received  the 
use  of  the  building  for  such  entertainment  free. 

Clarh  V.  Waliham,  p,  567,  —  A  town  is  not  liable 
for  an  injury  received  by  a  traveller  by  reason  of  a 
defect  in  a  public  common,  although  the  town  has 
constructed  public  footpaths  across  it,  the  place 
where  the  injury  occurred  not  being  connected  with 
any  building  for  the  use  of  which  the  town  received 
any  pecuniary  benefit. 

Steele  v.  Boston,  p.  583.  —  A  city  is  not  liable  for 
an  injury  caused  to  a  person  on  a  public  common  by 
collision  witii  a  coasting  sled,  on  a  path  therein,  al- 
though the  city  has  not  only  permitted  the  coasting, 
but  specially  fitted  ttie  path  for  the  purpose,  by 
bridging  and  freezing  it. 

Davis  V.  Somerville,  p.  594. —  One  who  is  injured 
by  a  defect  in  a  highway,  on  his  return  from  a 
funeral,  on  Sunday,  having  diverged  from  his  ordi- 
nary route  to  make  a  social  call,  is  remediless. 

White  V.  Lang,  p.  598. — One  whose  property  is 
injured  by  the  assault  of  a  dog  is  not  defeated  in 
his  action  of  damages  against  the  owner  by  the  fact 
that  he  was  unlawfully  travelling  on  Sunday  at  the 
time. 

The  opinions  are  nearly  all  very  short,  and  only 
one  or  two  dissents  are  noted. 


CAPACITY  OF  LEGITIMATED  DASTARD  TO 

TAKE  REAL  ESTATE  IN  ANOTHER 

STATE  BY  COMITY, 

DOES  legitimation  by  suhsequent  marriage  under  the 
law  of  a  foreign  or  a  sister  State  create  an  heir  who 
can  inherit  real  estate  under  the  laws  of  intestate  sue- 
cession  of  the  State  of  New  York^  where  illegitimate 
persons  cannot  inherit  and  where  a  bastard  cannot  be 
legitimated  by  subsequent  marriage  ? 

Throughout  Christendom  the  status  of  legitimacy 
arises  from  marriage  which  has  its  foundation  in  na- 
ture, and  is  guarded  by  the  moral  sanction  of  society 
and  the  legal  sanction  of  positive  law. 

It  is  therefore  upon  the  family  created  by  lawful 
marriage  and  the  bond  of  consanguinity  that  Christen- 
dom bases  the  legitimacy  of  heirs  and  the  laws  which 
regulate  intestate  succession.  This  principle,  like 
ninny  others  of  modern  jurisprudence,  has  been 
adopted  from  the  Ruman  and  Canon  laws,  and  a 
glance  at  its  historic  features  may  be  important  in 
this  connection. 

In  Roman  as  in  modem  jurisprudence  the  family 
was  the  basis  of  the  law  of  legitimacy  and  of  intestate 
succession.  The  Roman  family,  however,  bad  no 
foundation  in  nature,  but  was  an  artificial  creation  of 
the  civil  law  known  as  the  aggregation  of  the  agnates; 
and  while  lawful  marriage  was  essential  to  its  forma- 
tion, its  purely  artificial  character  in  respect  to  intes- 
tate succession  did  not  depend  on  marriage  and  was 
not  an  attribute  of  oonsanguiuity. 

A  near  relative  or  a  child  even  was  not  a  lawful  heir 
unless  united  to  the  family  of  the  intestate  by  the 
bond  of  the  Paternal  Power;  whoever  was  released 
from  that  bond  by  emancipation,  and  retained  only 
the  natural  relationship,  forfeited  the  rights  of  succes- 
sion, and  whoever  was  placed  under  that  bond  by 
adoption,  although  having  no  oonsangoloooua  t^Vw> 
tionship  to  the  IntestAto^  iraa  Qii4oit«AL'«V^>Xkft''^*k:^DXA 
of  suooesslon. 
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The  Paternal  Power,  however,  did  not  spring;  from 
uatural  filiation,  but  was  a  prerogativo  grantc^d  by  the 
primitive  Roman  law  to  him  who  had  become  a  father 
in  consequence  of  lawful  marriage, ^u/ttas  nuptiaa^  and 
whose  children  were  legitimate  because  they  were  be- 
gotten in  lawful  wedlock,  and  because  between  the  man 
and  woman,  their  parents,  there  had  existed  the  Con- 
ntibiutn  at  the  time  of  marriage.  Gaius,  1,  55;  Inst. 
Just.  I,  9;  Code  Just.  VIII,  31,  47;  liaw  27,  Digest  ad 
mancip.  and  Law  12,  §  1,  Digest  ad  leg.  Jul.  de  adult, 
Gaius,  I,  87. 

By  the  side  of  the  civil  marriage  there  arose,  how- 
ever, a  natural  union  called  the  concubinate,  which 
before  the  time  of  Augustus  is  believed  to  have  been 
confounded  with  illicit  and  unacknowledged  inter- 
course. Under  that  prince,  however,  it  became  an 
agreement  legally  recognized  by  the  natural  law. 
Paul.  Law,  144,  Digest  verborum  sign  if.  Troplong,  the 
illustrious  French  jurisconsult,  attributes  the  exist- 
ence of  the  concubinate  to  a  cohapromise  between  the 
license  of  morals  at  the  end  of  the  republic  and  the 
laws  of  Augustus  against  adultery  and  concubinage, 
and  between  the  aversion  of  the  Roman  of  that  period 
for  marriage  and  the  laws  Julia  et  Papia-Popfxea  to 
render  marriages  more  frequent.  Inst.  Just.  IV,  18; 
Digest,  XLVIII,  pr.  and  1 ;  Troplong,  De  Vinjlumce  dn 
Christianisme  ttur  le  droit  civil  des  Romairia,  chap.  VIII. 

The  obvious  intention  of  Augustus  was  to  increase 
the  population  of  the  empire,  which  had  become  greatly 
depopulated  by  civil  war,  and  to  harmonize  certain 
weaknesses  with  the  necessity  of  endowing  the  repub- 
lic with  citizens  who  would  not  have  occasion  to  blush 
at  their  birth.  Accordingly,  that  prince  authorized 
with  women  a  certain  lawful  commerce,  which,  al- 
though it  was  not  lawful  marriage,  was  still  an  imita- 
tion of  that  institution.  Digest  law,  3,  §  1,  de  concub. 
Heinuec,  lib.  II,  ch.  IV,  n.  1,  2,  3. 

The  having  of  sevenil  concubines  was  prohibited 
(Novel  XVIII,  ch.  5),  and  he  who  had  a  wife  by  lawful 
marriage  and  took  a  concubine,  w^as  guilty  both  of 
adultery  and  of  bigamy.  Law  1,  Code  Just.,  de  concu- 
binis. 

The  children  of  the  concubinate  were  not  bastards, 
and  being  begotten  out  of  lawful  wedlock  were  not 
legitimate;  in  other  words,  they  were  not  members  of 
their  father's  family,  could  not  succeed  to  his  estate 
nor  bear  his  name,  nor  claim  any  of  the  privileges 
given  to  children  of  the  family  by  the  civil  law ;  they 
were  regarded  simply  as  the  offspring  of  a  natural 
union,  and  were  therefore  called  natuital  children. 
With  regard  to  their  mother,  however,  they  were  le- 
gitimate, and  all  their  rights  were  as  perfect  as  were 
those  of  children  begotten  and  bom  in  lawful  wedlock. 

The  concubinate  was  therefore  a  natural  imitation  of 
the  lawful  marriage  of  the  primitive  Roman  law,  and 
was  regulated  by  the  principles  of  the  natural  law. 

When  Constantino  became  emperor,  the  concubinate 
was  repulsive  to  his  Christian  ideas  of  marriage,  and 
he  endeavored  to  convert  it  into  lawful  marriage  by  a 
promise  of  legitimacy  to  all  children  already  born 
whose  parents  would  renounce  it  for  lawful  marriage. 
He  also  ordained  that  at  the  moment  of  conception 
the  parents  must  have  been  capable  of  lawful  marriage 
and  that  the  children  should  ratify  the  legitimation ; 
for  no  one  was  to  be  made  unwillingly  legitimate. 
Law  5,  Code  Just.,  de  natural,  lib. 

Legitimation  by  subsequent  marriage  is  therefore  a 
principle  introduced  into  the  later  Roman  law  through 
the  influence  of  Christianity ;  it  was,  however,  strictly 
confined  by  Constantlne  to  children  of  the  concubinate, 
and  did  not  apply  to  children  illegitimated  by  the  prin- 
ciples of  the  primitive  Roman  law,  under  which  those 
illegitimately  begotten  took  their  status  from  the 
moment  of  their  birth,  while  those  legitimately  con- 
ceived took  their  status  from  the  time  of  conception. 
OaloB,  I,  80,    CoBBianliae  also  instituted  severe  meas- 


ures against  natural  children  and  forbade  their  fathers 
to  confer  any  thing  on  such  children  by  donation  and 
testament.    Law  1,  Code  Theod.  do  natur.  filiis. 

The  difficulty  experienced  in  securing  the  acceptance 
of  these  reforms  by  the  polytheistic  nations  of  the 
empire,  led  Valentinian  I,  Emperor  of  the  West,  to  pub- 
lish in  371  a  constitution  whereby  natural  children  and 
their  mothers  were  given  greater  capacities  for  inher- 
iting by  testament  from  the  father.  Valens,  who  was 
then  Emperor  of  the  West,  was  at  first  unwilling  to 
ratify  the  constitution  of  Valentinian  I,  his  colleague, 
but  finally  did  so  at  the  earnest  entreaty  of  Libaniun, 
the  sophist,  a  pagan  who  desired  to  make  a  will  in  fa- 
vor of  a  son  whom  he  had  had  by  a  concubine  after  his 
divorce  from  his  wife.  Godefroy  on.  Law,  1,  Code 
Theod.  de  natur.  filiis. 

Valentinian  III,  Emi)eror  of  the  West  under  the  tute- 
lage of  Placidia,  attempted  to  repeal  the  law  of  Valen- 
tinian I  and  to  restore  that  of  Constautine,  but  failed 
because  Theodosius  tho  Younger  was  unwilling  to  de- 
prive natural  children  and  their  mothers  of  the  conces- 
sions granted  them  by  Valentinian  I. 

The  result  of  these  conflicts  between  the  old  and  new 
civilizations  was  that  the  children  and  mothers  of  the 
concubinate  could  not  be  completely  deprived  of  the 
legacies  and  gifts  left  them  by  the  father,  and  legiti- 
mation by  subsequent  marriage,  which  Constantino 
had  authorized  only  as  a  transient  remedy  for  natural 
children  already  born,  was  adopted  by  Justinian  and 
converted  by  him  into  a  permanent  measure  applicable 
to  all  future  concubinages.  Law  7,  Code  Just,  de 
natur.  liber;  Hunter's  Roman  Law,  p.  622. 

Justinian  says,  A.  D.  529-30:  Per  sequeiui  tntUHmo- 
nium  jUli  nati  ex  concuhiua  legitimatury  etiamsi  ex  eo 
matrimonio  nuUia  poxtea  noHcetur;  vel  natus  vivens  non 
reperiatur  temporis  mortis  frntris.  Code  Just.  V,  26,  10, 
de  legit  per  sub.  matrimonio,  and  V,  27,  & 

The  principles  of  this  constitution  of  Justinian  and 
of  that  of  Constantino  became  a  part  of  the  Corptts 
Juris  Canonici  by  a  constitution  published  by  Pope 
Alexander  III,  A.  D.  1160,  which  reads  as  follows: 
Tanta  est  vis  matrimonium  ut  qui  antea  sunt  geniti  post 
contractum  matrimoniuin  legitimi  habeafUur.  Si  auUni 
vir  vivente  uxore  sua  aliam  cognoverit  et  ex  ea  jyroletn 
susceperitf  licet  postmortem  uxoris eandemduxerU  nihil-' 
otn  inus  spurius  exit  filius ,'  et  ab  liCEreditate  repellandus 
prcesentim  si  in  mortem  uxoris  prioris  aleruntur  eorum 
aliquid  fuerit  machinatus,  Deoret.  Greg.  Lib.  IV,  tit. 
XVII,  chap.  VI. 

The  leading  principles  of  this  constitution  of  the 
Canon  Law  have  passed  into  tho  jurisprudence  of  most 
if  not  all  the  States  and  nations  of  Continental  Europe ; 
they  have  also  been  adopted  by  some  of  the  States  of 
this  republic  and  may  be  regarded  as  the  common  law 
of  Christendom.  An  attempt  made  during  the  reign 
of  Heniy  III  to  introduce  them  into  the  law  of  Eng- 
land was  met  by  the  famous  statute  of  Morton,  20 
Henry  III,  in  which  the  English  barons  declared  that 
nolunt  leges  Anglioe.  mutart  quce  hao  usque  usitate  autU 
et  approbat<B,  Accordingly,  legitimation  by  subsequent 
marriage  has  never  been  recognized  by  the  laws  of  Eng- 
land, at  least  not  since  the  time  of  Henry  III,  and 
the  State  of  New  Tork  has  uniformly  adhered  to  the 
English  law  which  considers  a  child  legitimate  which 
is  bom  in  the  family,  or  which  in  other  words  is  bom 
of  parents  married  before  the  time  of  its  birth,  although 
they  were  not  married  when  tho  child  was  begotten. 
Stephen's  Com.,  Vol.  II,  p.  289. 

The  principle  on  which  legitimation  by  subsequent 
marriage  rests  is  that  of  tho  creation  of  the  natural 
family  by  lawful  marriage  and  the  bond  of  consan- 
guinity, thereby  perfecting  all  the  essentials  of  legiti- 
macy and  Intestate  succession. 

Whatever  promotes  the  creation  of  the  natuiml 
family  on  the  basis  of  a  lawful  marriage  oontraot 
should  be  enoooraged  as  a  matter  of  public  polioj,  aod 
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when  that  contract  and  tho  bond  of  consanguinity 
have  <}uce  created  a  family,  the  comnion  law  of  Christ- 
endom demands  that  all  the  rights  conferred  by  the 
marriage  relation  shall  attach  irrevocably  and  imme- 
diately to  the  bastard  children  of  the  parties  to  the 
contract,  provided  that  those  cliildren  were  not  born 
of  adulterous  or  incestuous  commerce.  The  leading 
principles  on  this  important  subject,  as  expressed  in 
the  Canon  Law,  already  cited,  have  been  clearly  em- 
bodied in  tho  law  of  France,  in  the  following  terms : 
Lea  eiifans  n68  fiora  mortage  antres  que  ceux  nCa  d'%in 
commerce  incegtueiix  otiadulterinponrroiitCtre  Icoitimes 
par  le  mariage  aubseqitent  de  lenra  pcres  et  mdres^  loraque 
ceuX'Ci  lea  auronl  I6galement  recowiais  avant  leur  mar- 
iage ou  q^ils  lea  recofinaitront  dans  acte  m^rtie  d^  c^Ji- 
braiion .  La  UgitimcUion  pent  avoir  lieu  mtme  en  faveur 
dea  enfana  deoedis  qui  oni  laiaai  dea  deacendcmt ;  et  daiia 
C€  caa  elle  proJUe  a  ces  deacendena.  Len  ejifana  l^itimea 
par  le  mariage  auhaequent  auroiit  lea  memca  droita  que 
aHla  itaUnt  nia  de  ce  mariage.    Code  CitHl,  331,  332, 333. 

The  priuciplo  of  legitimation  by  subsequent  mar- 
riage ia  recognized  by  the  laws  of  Wurtemburg  and 
Pennsylvania,  where  we  will  suppose  a  family  to 
have  been  thus  created  by  a  lawful  marriage,  and 
where  the  rights  of  legitimacy  and  of  intestate  suc- 
cession were  thereby  conferred  upon  a  child  born 
before  such  marriage.  The  status  of  legitimacy  having 
been  thus  repeatedly  established  under  the  lex  loci 
eoiUractua,  is  still  culled  in  question  here,  because  no 
illegitimate  person  can  inherit  under  tho  laws  of  in- 
testate succession  of  this  State,  where  the  principle  of 
legitimation  by  subsequent  marriage  is  not  recognized 
by  law,  and  where  the  property  in  question  is  situated. 

Kow  the  marriage  contract  is  not  ot\\y  juris  naturalia 
but  Juria poaUivi,  and  the  status  of  lep;itinniey  must  be 
determined  by  the  lex  Zocj,  under  the  principle  that  the 
law  of  the  place  governs  tho  form,  obligation,  inter- 
pretation and  effect  of  a  contract,  in  so  far  as  such 
law  does  not  prejudice  the  rights,  interests  and  author- 
ity of  other  States  and  the  citizens  thereof.  Wbeatou's 
Int.  K,9  91;  Huberus' Coufl.  of  L.,  torn.  11,  Lib.  I. 
tit.  3,  9S  2  and  3. 

The  question  then  arises,  in  what  respect,  if  in  any, 
does  the  law  of  the  place,  when  applied  to  the  marriage 
oontract,  which  was  entered  into  by  the  parents  in  the 
foreign  and  sister  State,  prejudice  the  rights  and  au- 
thority of  this  State  and  the  citizens  thereof,  if  under 
such  law  the  child  be  adjudged  a  legitimate  heir  under 
the  laws  of  intestate  Huccessiou  of  this  State? 

The  child  comes  into  this  State  and  country  as  a 
member  of  a  family  legally  constituted  under  the  com- 
mon law  of  Christendom,  and  the  important  question 
arises,  whether  the  courts  of  this  State  will  establish 
the  principle  that  an  innocent  child  legitimated  under 
the  solemnities  of  a  lawful  marriage  in  one  country  or 
State,  can  t>e  subsequently  illegitimated  in  another, 
where  the  marriage  oontract  is  adjudged  valid  and 
binding?  The  comity  of  nations  demands  that  a  mar- 
riage contract,  legal  under  the  common  law  of  Christ- 
endom, shall  be  given  full  effect  wherever  the  parties 
to  the  marriage  may  reside,  and  that  children  of  such 
a  marriage  shall  not  be  legitimate  in  one  C(»untry  and 
illegitimate  in  another. 

English  precedent  has  no  force  In  this  case  in 
establishing  the  right  of  the  appellant  to  inherit,  for  it 
is  not  only  illogical  in  principle  but  prejudicial  to  the 
best  interests  of  society  and  contrary  to  public  policy. 
Hach  stress  has  been  laid  on  Doe  v.  Vardelly  5  Barn.  & 
Cres.  208,  but  the  principles  established  by  that  case 
have  no  force  here  save  in  establishing  the  appellant's 
legitimacy.  The  law  of  that  case  is  that  the  status  of 
legitima^  is  established  by  subsequent  lawful  mar- 
riage In  a  foreign  State,  and  that  such  marriage  does 
enate  a  family  under  the  common  law  of  Christendom, 
but  that  under  the  artificial,  agnatic,  political  laws  of 
fntmfgf-fl   muoMJiinn   which  England  maintains  for 


aristocratic  purposes,  bastards  legitimated  bj  subse- 
quent marriage  cannot  be  legal  heirs  to  real  estate  in 
that  country.  In  other  words,  while  admitting  that 
the  status  of  legitimacy  is  created  by  subsequent  law- 
ful marriage  under  the  law  of  a  foreign  State  and  the 
common  law  of  Christendom,  the  English  courts  still 
maintain  that  to  allow  children  legitimated  by  a  sub- 
sequent lawful  foreign  marriage  to  inherit  lands  in 
England  would  be  prejudicial  not  only  to  the  rights 
and  authority  of  that  country,  but  to  the  interests  of 
her  people,  and  therefore  would  iiot  be  required  under 
the  comity  of  nations. 

It  will  be  seen  therefore  that  under  the  English  law 
and  under  that  of  this  State  also,  if  we  follow  English 
precedent,  the  term  **  legitimacy  "  has  two  meanings ; 
for  we  have  the  law  that  whoever  is  legitimate  in 
England  and  New  York  can  inherit;  tho  child,  ac- 
cording to  Doe  v.  V^ardi'll^  is  legitimate  but  carinot 
inherit;  a  conclusion  which  if  true  in  any  sense  can 
only  bo  so  under  an  ambiguous  use  of  the  term  **  legiti- 
mate." In  other  words,  it  is  one  thing  to  be  legitimate 
under  the  common  law  of  Christendom,  and  another 
under  the  law  of  England,  so  far  as  intestate  succes- 
sion is  concerned.  It  ia  evident,  therefore,  that  to  be 
just  and  logical  in  this  case  we  must  depart  from  Eng- 
lish precedent. 

The  term  ''legitimac3''*  can  havo  but  one  meaning 
under  the  laws  of  New  York,  which  long  ago  became 
a  republic  and  abrogated  the  English  laws  of  Intestate 
succession,  as  well  as  the  aristocratic  system  which 
those  laws  are  designed  to  maintain.  In  place  of  the 
English  law  she  has  adopted  laws  of  intestate  succes- 
sion fou!ided  on  Novels  CXVIII  and  CXXVII.  of  Jus- 
tinian, and  bus  thereby  harmonized  her  jurisprudence 
with  tho  principles  of  Christian- civilization.  Now 
York  cannot  therefore  claim  any  exemption  from  the 
binding  force  of  the  comity  of  nations  under  Doe  v. 
Vardell,  and  it  would  be  a  violation  of  the  comity  of 
nations  for  her  to  adhere  to  English  precedent  in  this 
case,  for  by  so  doing  she  would  prejudice  tho  rights 
and  authority  of  herself  and  of  her  citizens. 

New  York,  however,  is  also  bound  by  the  limitations 
of  the  Constitution  of  the  United  States  to  a  recogni- 
tion and  enforcement  of  tho  rights  conferred  by  the 
marriage  contract  which  legitimated  the  appellant  in 
Pennsylvania,  even  if  the  comity  of  nations  and  the  • 
marriage  in  Wurtemburg  bo  entirely  disregarded. 

**The  citizens  in  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  of  the  several 
States."  U.  S.  C'Onst.,  art.  IV.  The  meaning  of  this 
article  may,  we  think,  be  best  derived  from  its  inci- 
dental interpretation  by  the  b^upreme  Court  of  the 
United  States.  There  is  no  express  prohibition  of 
State  legislation  in  regard  to  naturalization,  in  the 
Constitution.  If,  however,  each  State  retained  the 
right  of  naturalization,  while  the  citizens  of  each  State 
were  entitled  to  all  the  privileges  and  Immunities  of 
citizens  of  the  several  States,  any  one  State  might  im- 
pose ou  all  the  others  such  persons  as  citizens  as  it 
might  think  proper  to  admit;  hence,  in  cases  depend- 
ent on  this  point,  the  Supreme  Court  has  declared  that 
the  power  of  naturalization  is  vested  exclusively  in  the 
United  States,  on  the  ground  of  a  direct  repugnancy  in 
the  exercise  of  a  similar  power  by  the  States.  2  Dall. 
870;  6  Wheat.  49. 

Now,  under  the  Constitution  of  the  United  States,  a 
contract  is  every  executed  agreement  by  which  a  right 
ia  veated,  as  well  aa  eveiy  executory  agreement  by 
which  a  right  of  action  ia  conferred  or  an  obligation 
created  which  may  be  enforced  in  a  court  of  juatioe. 
By  the  obligation  of  contracta,  under  the  Conatitution, 
ia  meant  both  the  moral  and  the  legal  obligation  which 
ariae  not  from  the  law  of  civilized  nations  but  from 
the  law  of  the  State  where  the  contract  is  made.  12 
Wheat.  218. 

Accordingly,  as  theii^  \a  ho  QOTkl^^?Q^^niUliX  \^tcs^s£w^sQ^ 
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empowering  Congress  to  fix  the  status  of  legitimacy 
for  citizens  of  the  United  States,  and  as  the  citizens  of 
each  State  are  entitled,  under  the  Constitution,  to  all 
the  privileges  and  immunities  of  citizens  of  the  several 
States,  a  citizen  who  bj  a  lawful  marriage  contract  is 
made  legitimate  and  capable  of  inheriting  real  estate 
under  the  laws  of  Pennsylvania,  must  be  legitimate 
and  capable  of  inheriting  real  estate  under  the  laws  of 
New  York.  New  York  has  the  right  to  determine  who 
shall  be  lawful  heirs  under  her  laws  of  succession,  and 
in  what  manner  the  estates  of  any  of  her  deceased  in- 
testate citizens  shall  descend  and  ascend,  but  she  has 
no  right,  as  a  member  of  the  Union,  to  judicially  re- 
open a  question  of  legitimacy  onco  settled  by  the  laws 
of  a  sister  State,  for  the  question  is  res  adjudicata 
under  the  Constitution  of  the  United  States,  which  is 
the  supreme  law  of  the  land,  any  thing  in  the  laws  or 
Constitutions  of  the  States  to  the  contrary  notwith- 
standing. 

We  deem  it  conclusive,  therefore,  that  New  York 
must  recognize  and  enforce  the  rights  of  inheritance 
granted  the  appellant  by  the  status  of  legitimacy  es- 
tablished by  the  laws  of  the  sister  State,  under  the 
marriage  contract  of  his  parents  in  that  State. 

The  child  is  legitimate  in  the  sister  State,  and  enti- 
tled under  the  Constitution  to  all  the  immunities  of 
that  status  in  New  York,  he  is  therefore  legitimate  in 
New  York,  and  therefore  a  lawful  heir  to  real  estate 
under  the  laws  of  intestate  succession. 

The  dangers  apprehended  hero  and  elsewhere  from 
the  recognition  of  the  status  of  legitimacy,  conferred 
by  a  sister  State  under  the  Constitution,  or  by  a  for- 
eign State  under  the  common  law  of  Christendom  and 
the  comity  of  nations,  based  on  a  lawful  marriage  con- 
tract, as  recognized  by  Christian  civilization,  are  rather 
imaginary  than  real,  aud  the  principles  adduced  by  Mr. 
Justice  Blackstone  in  support  of  the  vain  and  aristo- 
cratic pretensions  of  the  English  law  on  this  subject, 
are  far  more  theoretical  than  i)ractical ;  for  where  ille- 
gitimate children  are  begotten,  the  question  of  legiti- 
mating them  by  a  subsequent  marriage  is  not  consid- 
ered, and  probably  not  in  one  instance  out  of  a  million 
do  the  parties  have  any  knowledge  of  their  right  to 
legitimate  their  bastard  offspring  by  a  subsequent 
marriage,  where  such  right  exists  by  law. 

It  is  also  the  declared  policy  of  this  State  to  encour- 
age the  marriage  of  persons  who  have  begotten  ille- 
gitimately; for  such  a  marriage  settles  a  case  of 
bastardy  under  our  statutes,  and  legitimates  the  off- 
spring if  it  be  still  unborn. 

It  cannot  be  doubted,  we  think,  that  if  a  mother 
and  father  should  move  from  this  State  to  the  sister 
State,  and  become  citizens  of  that  State,  and  enter 
into  a  lawful  marriage  contract  there  for  the  express 
purpose  of  legitimating  a  child  already  born,  the 
status  of  legitimacy  conferred  by  the  laws  of  that  State 
would  render  the  child  not  only  legitimate  in  this 
State,  but  in  every  State  of  the  Union,  under  the  pro- 
visions of  the  Constitution.  On  the  other  hand,  also, 
if  they  had  entered  into  a  lawful  marriage  in  this 
State  and  subsequently  moved  to  the  sister  State,  such 
marriage  would  not  legitimate  their  child,  under  the 
laws  of  that  State  and  the  provisions  of  the  Constitu- 
tion, for  the  lex  loci  of  New  York  would  govern  the 
status  of  legitimacy  and  a  remarriage  in  the  sister 
State  would  bo  necessaxy  to  legitimate  the  child. 

The  recognition  of  the  status  of  legitimacy  conferred 
on  the  appellant  under  the  laws  of  the  sister  State 
would  not  militate  against  the  soundest  principles  of 
public  policy,  which  demand  that  whatever  will  cor- 
rect the  wrong  done  innocent  children  and  society, 
and  whatever  leads  to  the  creation  of  the  familv  re- 
cognized by  the  common  law  of  Christendom,  ana  the 
principles  of  Christian  civilization,  should  be  not  only 
countenanced  bat  encouraged  by  the  law  of  the  land. 

ZxBA  FTazabd  Potteb. 
Itbaoa,  N*  Y. 
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Wilson,  Plaintiff  in  Error,  v  Mf  Names  et  al. 

The  provision  of  the  pilot  laws  of  the  State  of  New  York 
entitling  a  pilot  to  compensation  upon  tendering  his 
services  to  a  vessel  from  a  foreign  port  bound  to  the 
port  of  New  York  without  a  pilot,  is  not  in  violation  of 
the  Federal  Constitution,  and  a  tender  made  at  sea  fifty 
miles  from  shore  cannot  be  objected  to  on  the  ground 
that  it  is  outside  of  the  jurisdiction  of  the  State  named. 

N  error  to  the  Court  of  Appeals  of  the  State  of  New 
York .    The  opinion  states  the  case. 

SwAYNE,  J.  The  defendant  in  error  tendered  his 
services  as  a  licensed  Sandy  Hook  pilot  to  conduct  the 
schooner  E.  £.  Racket  by  way  of  Sandy  Hook  to  the 
port  of  New  York.  The  tender  was  made  at  sea  about 
fifty  miles  from  that  port.  The  vessel  was  from  a  for- 
eign port,  sailing  under  register,  and  drew  nine  feet  of 
water.  The  master  refused  to  accept  the  services  of 
the  pilot,  and  came  into  port  without  one.  The  pilot 
demanded  the  compensation  allowed  by  the  local  State 
law  upon  the  tender  being  made.  Payment  was  re- 
fused and  this  suit  was  thereupon  instituted  by  the 
defendant  in  error  in  the  District  Court  of  the  city  of 
New  York  for  the  First  Judicial  Circuit.  That  court 
gave  judgment  in  his  favor.  The  case  was  thereupon 
removed  by  appeal  to  the  proper  Court  of  Common 
Pleas,  and  subsequently  to  the  Court  of  Appeals  of  the 
State.  Those  courts  successively  affirmcid  the  judg- 
ment. 

The  plaintiff  in  error  thereupon  brought  the  case 
before  us  by  this  writ  of  error  for  review. 

The  only  point  argued  here  was  the  validity  of  the 
pilot  law  of  New  York  with  reference  to  the  Constitu- 
tion of  the  United  States. 

•  At  the  close  of  the  opening  argument  of  the  learned 
counsel  for  the  plaintiff  in  error,  we  announced  that 
the  affirmative  of  the  question  thus  presented  was  so 
well  settled  by  the  repeated  adjudications  of  this  court, 
that  we  had  no  desire  to  hear  the  counsel  for  the  de- 
fendant in  error  upon  the  subject. 

Thereafter,  the  counsel  who  had  been  heard  submit- 
ted a  memorandum,  in  which  he  called  our  attention 
particularly  *'to  the  tenth  point  of  the  brief  of  the 
plaintiff  in  error,  namely*,  that  the  tender  took  place 
outside  of  the  jurisdiction  of  the  State  of  New  York." 
He  added :  **  This  question  has  never  yet  been  passed 
upon  by  this  court  in  either  of  the  other  pilot  oases. '* 

Our  opinion  will  be  confined  to  that  subject. 

There  are  several  answers  to  the  suggestion. 

1.  The  objection  does  not  appear  to  have  been  taken 
in  the  Circuit  Court,  and  cannot,  therefore,  be  consid- 
ered here.    Everett  v.  EUioU,  21  Wall.  637. 

2.  A  vessel  at  sea  is  considered  as  a  part  of  the  terri- 
tory to  which  it  belongs  when  at  home.  It  carries 
with  it  the  local  legal  rights  and  legal  jurisdiction  of 
such  locality.  All  on  board  are  endowed  and  subject 
accordingly.  The  pilot,  upon  his  boat,  had  the  same 
authority  from  the  laws  of  New  York  to  tender  and 
demand  employment,  and  the  same  legal  conseqnenoes 
under  the  circumstances,  followed  the  refusal  of  the 
master  as  if  both  vessels  had  then  been  ii^fra  faueeg 
temZj  where  the  municipal  jurisdiction  of  the  State 
was  complete  and  exclusive.  The  jurisdiction  of  the 
local  sovereign  over  a  vessel  and  over  those  belonging 
to  her,  in  the  home  port  and  abroad  on  the  sea,  is  ac- 
cording to  the  law  of  nations  the  same.  Dana*s  Wheat., 
p.  1G9,  8 106;  1  Kent's  Com.  27;  Yattel,  Book  1,  ch.  19, 
8  216;  2  Rutherford's  Inst.,  B.  2,  ch.  9,  88  8  and  19. 

The  principle  here  recognised  is,  of  course,  subject 
to  the  paramount  authority  of  the  Coustitation  and 
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laws  of  the  United  States  over  the  foreigu  and  inter- 
state commeroe  of  the  couutr>%  and  the  commeroial 
marine  of  the  country  engaged  in  such  oommeroe,  and 
sabject  also  to  the  like -power  of  Congress  **  to  define 
and  punish  piracies  and  felonies  committed  on  the 
high  seas  and  offenses  against  the  law  of  nations." 
See  Ex  imrte  McNeil,  13  Wall.  240. 

Speaking  of  the  uniyersal  law  of  reason,  justice  and 
conscience,  of  which  the  law  of  nations  is  necessarily 
a  part,  Cicero  said :  **Nor  is  it  one  thing  at  Rome  and 
another  at  Athens,  one  now  and  another  in  future,  but 
among  all  nations  it  is,  and  in  all  time  will  be,  eternally 
and  immutably  the  same."  Lactantius  Inst.  Div., 
Book  7,  ch.  8. 

3.  Conceding  that  the  pilot  laws  of  the  several  States 
are  regulations  of  commerce,  Mr.  Justice  Story  said : 
'*  They  have  been  adopted  by  Congress,  and  without 
question  are  controllable  by  it.*'  2  Story  on  Const., 
11,071. 

Chief  Justice  Marshall,  in  Oibboits  v.  Ogden^  said : 
**When  the  government  of  the  Union  was  brought 
into  existence,  it  found  a  system  for  the  regulation  of 
pilots  in  force  in  every  State.  The  act  which  has  been 
mentioned  adopts  this  system,  and  gives  it  the  same 
validity  as  if  its  provisions  had  been  specially  made  by 
Congress.*'  9  Wheat.  207.  The  long-continued  silence 
of  Congress,  with  its  plenary  power,  in  the  presence  of 
such  legislation  by  the  States  concerned,  is  in  itself  an 
implied  ratification  and  adoption,  and  is  equivalent  in 
its  consequences  to  an  express  declaration  t«  that  ef- 
fect.   Atkins  V.  Disintegrating  Co,,  18  Wall.  306. 

The  several  acts  of  Congress  bearing  on  the  subject 
are  fully  referred  to  in  Ex  parte  McNeil,  supra.  In 
that  case,  and  in  the  earlier  and  more  elaborate  case  of 
Co€}Uy  V.  Wardetis  of  PJiiladelphia,  12  How.  209,  this 
subject,  in  all  its  aspects,  was  so  fully  considered  that 
further  remarks  on  the  present  occasion  are  deemed 
unnecessary. 

The  judgment  of  the  Court  of  Appeals  of  the  State 
of  New  York  is  affirmed. 


EXCLUSION    OF    COMPETING     PASSENGER 

CARRIER  FROM  USE  OF  STREET 

RAILWAY. 

NEW  JEBSEY  COURT  OF  ERR0B8  AND  APPEALS,  NO- 
VEMBER, 1880. 

CrrizEKB  Coach  Co.,  Appellant,  v.  Camden  House 

Railroad  Co. 

A  street  railroad  company,  authorized  by  the  Legislature  to 
maintain  its  track  upon  a  public  highway  and  to  run 
cars  thereon,  charging  fare,  Is  entitled  to  exclude  from 
the  habitual  and  continuous  use  of  such  track,  any  one 
engaged  In  carrying  passengers  for  hire  In  competition 
with  It. 

APPEAL  from  the  decree  of  the  ctiancellor,  reported 
in  Camden  Horse  Railroad  Co.  v.  Citizens  Coach 
Co,,  4  Stew.  £q.  525.    The  opinion  states  the  facts. 

A,  C.  Scovel,  for  appellant. 

D.  J.  Panooaat  and  P.  L.  Voorhees,  for  respondent. 

Maoik,  J.  An  act  of  the  Legislature,  approved 
March  2S,  1866  (P.  L.  of  1866,  p.  6i0),  created  the  Cam- 
den Horse  Bailroad  Company,  with  a  capital  stock  of 
$60,000,  and  the  privilege  of  increasing  the  same  to 
f  100,000.  The  company  was,  by  that  act,  empowered 
to  eonstmot,  use  and  maintain  a  railroad  over  certain 
•treeta  in  Camden,  the  tracks  to  be  of  the  width  of  the 
wagon  track  then  established  by  law,  and  to  be  laid 
lerel  with  the  sorfaoe  of  the  streets  and  in  conformity 
witli  tba  grades  then  or  thereafter  established.  Upon 
tfao  vavilviiiMiit  of  the  oitj  oonnoil  of  Camden,  the 


company  were  to  pay  a  tax  to  the  city,  not  exceeding 
an  amount  specified  in  the  act.  The  company  was  also 
empowered  to  construct  or  purchase  suitable  vehicles 
for  the  transportation  of  passengers  and  property  over 
the  railroad,  and  was  authorized  to  demand  and  re- 
ceive fur  such  transportation  such  sums  as  it  should 
think  reasonable  and  proper,  not  exceeding,  however, 
a  certain  sum  fixed  by  the  act  for  each  trip  of  a  passen- 
ger. The  act  also  gavo  the  company  an  action  against 
any  person  who  should  **  willfully  or  maliciously  im- 
pair, injure,  destroy  or  obstruct  the  use  of  said  rail- 
road," and  permitted  the  recovery  of  three  times  the 
damage  sustained  by  the  company.  The  company  was 
also  empowered  to  borrow  the  money  necessary  to 
build  or  equip  said  road,  and  to  secure  the  payment 
thereof  by  a  mortgage  on  the  **  road,  lands,  privileges, 
franchises  and  appurtenances  of  or  belonging  to  said 
corporation.*' 

The  company  thus  incorporated  shortly  afterward 
built  a  railroad  through  some  of  the  streets  of  Camden, 
in  substantial  accordance  with  the  requirements  of  the 
net  abovo  referred  to.  It  has  since  built  other  roads  or 
branches  through  other  streets  in  Camden,  under  the 
powers  given  by  the  above-mentioned  act  or  supple- 
ments thereto.  It  has  continued  to  operate  the  rail- 
roads so  built  ever  since. 

In  October,  1876,  the  Camden  Ilorse  Railroad  Com- 
pany filed  a  bill  in  the  Court  of  Chancery  against  the 
Citizens  Coach  Company,  setting  out  the  facts  of  the 
incorporation  and  organization  of  the  horse  railroad 
company  above  stated,  and  the  construction  of  its 
railroads.  The  bill  charged  that  the  defendant  therein 
had  been  incorporated  on  July  29, 1870,  under  the  gene- 
ral law  of  this  State,  entitled  **An  act  concerning  cor- 
porations,'* approved  April  7, 1875,  for  the  purpose  of 
carrying  passengers  and  property  in  and  about  Cam- 
den, for  compensation,  and  that  It  had  continually, 
since  its  organization,  made  use  of  the  railniads  of  the 
complainant,  in  the  pursuit  of  its  business,  by  driving 
its  coaches  upon  and  along  the  railroad  track,  to  the 
obstruction  and  hindrance  of  the  use  of  the  railroad 
by  its  owner,  the  complainant.  The  bill  also  distinctly 
alleged  that  the  complainant  was  entitled  to  the  exclu- 
sive uso  and  enjoyment  of  said  railroad,  as  against  the 
said  coach  company  or  any  other  person  seeking  to  use 
the  same  in  the  business  of  transporting  persons  or 
property.  The  prayer  of  the  bill  was  that  the  coach 
company  should  be  enjoined  from  using  with  its 
coaches,  in  the  pursuit  of  its  business  of  carrying  pas- 
sengers in  and  about  the  city  of  Camden,  the  railroad 
of  the  complainant. 

The  Citizens  Coach  Company,  the  defendant,  filed  its 
answer  to  this  bill,  denying  that  it  had  made  such  con- 
tinuous or  obstructive  use  of  the  complainant's  rail- 
road as  was  charged,  and  further  denying  the  right  of 
complainant  to  the  exclusive  use  and  enjoyment  of  the 
railroad  in  the  transportation  of  passengers. 

Upon  the  issue  thus  formed  proofs  were  taken,  and 
upon  the  pleadings  and  proofs  the  chancellor  concluded 
that  the  complainant  was  entitled  to  relief,  and  an  In- 
junction was  decreed,  restraining  the  defendant  from 
using  with  its  coaches,  in  the  pursuit  of  its  business  of 
carrying  passengers  in  and  about  the  city  of  Camden, 
the  railroad  of  the  complainant,  in  competition  with 
the  complainant  in  its  business  of  carrying  passengers 
and  property  thereon,  and  from  obstructing  or  hinder- 
ing complainant  in  the  use  of  its  railroad  tracks.  The 
decree  further  provided,  however,  that  it  was  not  to  be 
construed  as  restraining  defendant  from  *'  using  the 
tracks  incidentally  to  the  use  of  the  street." 

From  that  decree  the  Citizens  Coach  Company  has 
appealed  to  this  court,  and  now  contends  not  only  that 
the  evidence  in  the  cause  did  not  Justify  the  conrt 
below  in  holding  that  it  was  using  the  railroad  tracks 
obstructively,  but  that  no  rl^lit  «x\b^a  Vcl  >^'^  tvSscmA^ 
company  to  exolude  Ui  ooacitiQa  txota  ^^  '^oaa^^Oba 
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railroad  track,  although  engaged  in  oarrjiug  passengers 
for  hire  in  competition  with  the  railroad  company. 

The  first  contention  it  is  unnecessary  to  stop  to  con- 
sider. The  evidence  seems  to  be  ample  of  such  a  con- 
tinuous and  obstructive  use  of  the  railroad  track  by 
the  coaches  of  the  coach  company  as  greatly  to  inter- 
fere with  and  impede  the  horse  railroad  company  in 
its  use  of  its  track.  Whether  this  alone  would  justify 
an  injunction  before  action  at  law  might  be  question- 
able. 

But  the  main  question  in  this  case  Is  presented  by 
the  other  contention  of  the  appellant.  It  is  a  question 
of  very  great  importance,  not  only  to  the  parties  to 
this  cause  and  those  interested  in  them  as  stockholders 
or  otherwise,  but  also  to  the  stock  and  bondholders  of 
the  numerous  horse  railroad  companies  organized  and 
operated  in  this  State  under  grants  substantially  simi- 
lar to  that  in  question  in  this  case.  It  requires  the 
consideration  and  determination  of  the  nature  and 
extent  of  the  rights  acquired  by  a  horse  railroad  com- 
pany under  such  legislation  as  appears  in  this  case,  with 
respect  to  the  public  highways  on  which  the  rails  of  its 
track  are  laid. 

The  question  of  the  rights  of  such  a  company  with 
respect  to  the  owners  of  the  land  under  the  highway 
on  which  the  track  is  laid  has  been  the  subject  of  much 
judicial  consideration.  The  question  has  arisen  upon 
the  demand  of  the  land-owner  to  be  awarded  compen- 
satioQ  for  the  occupation  of  his  land  by  the  railroad. 
He  has  contended  that  such  an  occupation  of  the  pub- 
lic highway  imposed  upon  his  land  a  burden  greater 
than  that  which  it  sustained  before,  and  which 
amounted  to  a  taking  of  his  land  or  some  interest 
therein  for  which  he  was  entitled  to  compensation. 
On  the  other  hand,  the  railroad  companies  hare  con- 
tended that  the  occupation  of  the  highway  by  the 
track  and  its  use  by  the  cars  was  no  other  or  differ- 
ent use  than  that  public  use  to  which  the  highway  was 
originally  devoted. 

A  similar  question  had  arisen  in  the  earlier  periods 
of  the  history  of  railroads  designed  to  be  operated  by 
steam  power.  With  a  limited  and  imperfect  knowl- 
edge of  the  extent  of  development  to  which  such  roads 
were  destined  to  attain,  or  with  an  exaggerated  or  dis- 
torted view  of  their  character  as  public  highways,  it 
was  long  contended  that  such  railroads  might  occupy 
the  soil  of  ordinary  public  highways  without  making 
compensation  to  the  land-owner.  Much  difference  of 
judicial  opinion  and  decision  may  be  found  on  this 
subject.  In  this  State,  in  the  case  of  Morris  &  Essex 
R.  Co.  V.  Newark,  2  Stockt.  352,  Chancellor  WiUiamson 
expressed  the  opinion  that  the  Legislature  might  au- 
thorize a  railroad  operated  by  steam  to  be  laid  on  the 
public  highway,  and  that  if  the  occupation  did  not  en- 
tirely destroy  the  use  of  the  highway  in  the  ordinary 
mode,  it  was  not  such  a  taking  of  private  property  as 
required  compensation  to  be  mada  On  the  other  hand 
the  Supreme  Court,  about  the  same  time,  in  the  case 
of  Starr  v.  Camden  A  Atlantic  R.  Co.^i  Zab.  592,  held 
that  the  owner  of  land  under  a  public  highway  taken 
by  a  railroad  operated  by  steam  was  entitled  to  com- 
pensation. The  cases  of  Heijield  v.  Central  R.  R,  Co.^  5 
Dutch.  571,  and  Morris  Sc  Essex  R.  Co.  v.  Prudden^  4 
C.  E.  Gr.  386;  S.  C,  5  id.  530,  indicate  that  the  view 
taken  by  the  Supreme  Court  is  correct.  And  the  rea- 
son is  pointed  out  by  Chancellor  Green  in  the  case  of 
Hinchman  v.  Paterson  H,  R,  Co,,  2  0.  E.  Gr.  75,  with 
his  usual  perspicuity  and  breadth  of  view.  And  con- 
sidering the  developments  of  the  railroads  of  the 
country,  it  is  now  perfectly  obvious  that  the  use  of  a 
public  highway  longitudinally  by  a  railroad  operated 
by  steam  is  a  use  entirely  inconsistent  with  and  de- 
stractive  of  the  public  use  to  which  the  highway  was 
originally  devoted.  The  rate  of  speed  at  which  such 
roads  are  operated  is  dangeroos  to  the  public  who 
would  otherwise  use  the  highway.    It  makes  use  of 


rails  not  adapted  to,  but  destructive  of,  the  ordinary 
public  use  of  the  highway  by  the  usual  vehicles  of 
travel  thereon.  The  noise,  the  danger,  the  obstruc- 
tion of  its  road-bed,  all  combine  to  make  the  use  of 
the  highway  by  such  a  railroad  incompatible  with  its 
general  use  as  a  public  highway.  In  such  a  case,  then, 
the  railroad  becomes  a  manifest  burden  on  the  soil 
additional  to  that  originally  imposed  by  the  public 
highway,  which  is  a  taking  of  property  for  which  com- 
pensation must  be  made.  The  question  may  be  con- 
sidered as  set  at  rest  now,  in  favor  of  the  above  views, 
by  a  decided  weight  of  authorities  to  be  found  col- 
lected in  1  Bedf.  on  Railw.  (5th  ed.),  314  etseq.j  and 
notes. 

It  is  obvious,  however,  that  an  ordinary  horse  rail- 
road in  occupying  a  highway  with  its  track  and  making 
use  of  it  with  its  cars  produces  a  different  result  from 
that  produced  by  such  an  occupation  and  use  by  a  rail- 
road operated  by  steam.  By  legislative  direction,  the 
track  of  the  horse  railroad  is  required  to  be  (as  in  this 
case)  so  constructed  not  only  as  not  to  interfere  with 
or  prevent  the  passage  of  other  vehicles,  but  to  be 
adapted  to  such  passage  both  across  and  along  the 
rails.  The  cars  are  drawn  by  animals  such  as  usually 
draw  the  vehicles  used  on  public  highways.  They 
carry  along  the  highway  such  passengers  as  otherwise 
would  be  obliged  to  pass  over  it  on  foot  or  in  other 
vehicles,  and  do  so  with  no  more  injury  in  the  way  of 
noise,  jar  or  disturbance  than  would  be  occasioned  by 
the  passage  of  other  vehicles.  The  use,  if  it  be  novel 
and  peculiar  in  its  form,  is  but  a  modification  of 
the  original  use  to  which  the  highway  was  devoted 
when  it  became  a  highway.  The  burden  imposed 
thereby  upon  the  land-owner,  so  far  as  the  use  of  his 
property  is  concerned,  is  identical  in  kind  and  no 
greater  in  degree  than  was  originally  imposed  on  the 
land  when  the  highway  was  opened.  Such  was  the 
view  taken  by  Chancellor  Green  in  the  case  of  Hbich- 
nuxn  V.  Paterson  H.  R,  Co.,  above  cited,  and  he  conse- 
quently held  that  the  occupation  of  a  street  by  a  horse 
railroad  was  not  such  a  taking  of  property  as  would 
entitle  the  owner  to  compensation.  This  view  was 
mentioned  with  approval  by  Chief  Justice  Beasley  in 
State  V.  Laveraxik,  5  Vr.  201,  and  by  Chancellor  Zabris- 
kie  in  Jersey  City  &  Bergen  R,  Co.  v.  Jersey  City  A 
Hoboken  R,  Co.,5C.  EL  Gr.  61, 66,  and  was  followed 
by  the  present  chancellor  in  Pai€rson  &  Passaic  H,  jR. 
Co.  V.  Paterson,  9  C.  E.  Gr.  158. 

I  do  not  hesitate  to  adopt  this  view,  sanctioned  by 
such  authorities  and  so  reasonable  in  itself,  and  to  con- 
clude, that  so  far  as  the  owner  of  land  under  a  highway 
is  concerned,  the  use  of  the  highway  by  legislativo 
sanction  by  a  horse  railroad  is  not  inconsistent  with 
the  public  use  to  which  the  highway  was  originally  de- 
voted, and  is  not  an  additional  burden  imposed  on  the 
land,  but  only  a  variation  or  modification  of  the  pub- 
lic right  and  easement  originally  acquired.  Conse- 
quently such  owner  has  no  right  to  claim  compensation 
for  such  occupation  of  the  highway. 

While  this  view  has  been  adopted  by  many  courts,  it 
has  also  been  controverted  by  judges  of  repute,  and 
the  decisions  are  consequently  very  conflicting.  No 
good  purpose  will  be  served  by  a  critical  examination 
of  the  cases  in  this  opinion.  It  is  sufficient  to  say  that 
when  analyzed,  the  difference  between  the  cases  seems 
to  arise  from  the  different  views  entertained  by  the 
judges  in  respect  to  the  practical  question  as  to  how 
far  the  use  of  the  highway  by  the  railroad  is  incompat- 
ible with  the  use  to  which  the  highway  was  originally 
devoted.  And  it  may  bo  remarked  that  when  a  con- 
clusion different  from  that  to  which  I  have  arrived  has 
been  reached,  dissenting  opinions  have  been  expressed 
by  judges  whose  opinions  are  entitled  to  respect.  See 
39  N.  T.  404.  The  cases  mej  be  found  coUectevl  in  1 
Bedf.  on  Railw.  (5th  ed.)  317,  and  notes.  In  the  late 
oate  of  AWy-Gen,  v.  MetropoliUm  R.  Co.^  126  Mass.  615^ 
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fhe  Supreme  Court  of  Massachusetts  reach  a  oonclu- 
sion  iu  accord  with  that  to  which  we  have  arrived. 

The  discussion  so  far  maj  seem,  perhaps,  to  be  some- 
what beside  the  real  question  iu  this  case.  But  its 
appUcabilitj'  will  be  recognized  when  it  is  understood 
that  it  is  insisted  that  the  conclusion  to  which  we  have 
arrived  compels  us  to  adopt  a  view  of  the  case  adverse 
to  the  claim  of  the  appellee.  It  is  insisted  that  if  the 
property  owner  be  not  entitled  to  compensation  on 
the  ground  that  the  burden  on  his  land  is  not  increased 
by  the  use  of  the  highway  by  a  horse  railroad,  but  that 
sooh  use  is  a  mere  modification  of  the  public  easement 
before  taken,  then  it  follows  that  the  public  right  must 
ooutinue  and  remain,  as  before,  open  to  every  person. 
It  is  claimed  that  a  use  of  the  highway  which  would 
exclude  in  whole  or  in  part  a  portion  of  the  public  is 
incompatible  with  such  use  as  the  highway  was  origi- 
nally devoted  to,  and  therefore  that  it  cannot  be  con- 
sistently held  that  any  exclusive  rights  are  vested  in 
horse  railroad  oofaipanies. 

I  am  unable  to  see  any  force  in  this  objection.  When 
a  highway  has  been  once  talcen  for  public  use,  the 
owner  of  the  land  retains  his  title  to  the  same,  subject 
to  the  public  easement.    That  public  easement  vests 
In  the  public.    How  far  it  extends  it  is  not  necessary 
now  to  inquire.    Whether  it  gives  power  for  the  laying 
of  underground  or  the  building  of  elevated  railroads, 
need  not  be  considered.    It  is  sufficient  to  consider 
tbe  easement  as  one  of  a  right  of  passage  over  the  same 
l^  the  public.    This  right,  however,  the  Legislature 
may,  It  is  well  settled,  oontroL    It  may  control  the  road 
for  the  public  use;   it  may  regulate  the  public  use. 
Thus,  it  will  be  conceded,  changes  of  the  grade  of 
highways  may  be  made  by  the  public  authorities,  and 
the  laud- owner  is  entitled  to  no  compensation  or  re- 
dress, however  injurious  or  destructive  such  changes 
may  be,  unless  under  the  provisions  of  such  a  statute 
aa  exiats  in  this  State.    Rev.  1009.    The  public  may, 
without  further  compensation,  lay  sewers  in  the  high- 
way.   Stoudinoery,  Newark^  1  Stew.  £q.  446.    Water- 
I^pes,  It  seems,  may  be  laid  within  the  highway  as 
part  of  the  original  burden,  at  the  legislative  will. 
Jeney  CUy  v.  Hudson^  2  Beas.  420.    And  in  the  well- 
oonsidered  case  of  Wright  v.  Carter^  8  Dutch.  76,  the 
Soprenie  Court,  Chief  Justice  Green  delivering  their 
opinion,  held  that  the  Legislature  might  authorize  a 
turnpike  company  to  take  a  public  highway  and  con- 
struct Its  turnpike  thereon,  without  making  compen- 
sation   to  the  land-owner   whose  lands   were   thus 
appropriated.    The  act,  which  was  the  subject  of  con- 
sideration in  that  case,  provided  for  the  vacation  of 
tlie  public  highway  by  surveyors  of  the  highways,  and 
it  appeared  in  the  case  that  it  was  so  vacated  for  the 
purposes  of  the  turnpike.    It  also  appeared  that  the 
turnpike  company  were  authorized  to  charge  tolls  for 
aU  persons  travelling  thereon.     But  the  court  held 
that  the  public  easement  originally  acquired  over  the 
liod  was  not  thereby  discharged,  and  although  trans- 
ferred to  a  private  corporation  authorized  to  exact 
toUifrom  travellers  and  empowered  to  exclude  all  who 
^  not  pay  toll  to  them,  remained  yet  the  same  public 
cuement,  and  was  not  an  additional  burden  on  the 
lud  for  which  compensation  could  be  required.    This 
Allien  it  is  unnecessary  to  vindicate  or  support  in 
^  court,  l)eoause,  although  the  case  of  Wright  v.  Car- 
^wis  afterward  reversed  (no  opinion  appearing  in 
^  t«ports),  it  Is  understood  that  the  reversal  was  upon 
other  grounds,  and  that  the  opinion  of  the  court  below 
<*n  the  point  in  question  was  approved.    3  Dutch.  685, 
^>ote;  SUUe  v.  Loveracfc,  6  Yr.  207 ;  Freeholders  v.  Red 
fianfc  Twmpike  Co,,  8  C.  K  Or.  03.    But  I  think  the 
<^iiion  may  well  be  vindicated  upon  plainest  priu- 
t\^^  The  pablic  easement  requires  for  its  beneficial 
ue  the  iw^irini^  and  maintenance  of  a  roadway.    The 
I^Klalatare,  Tcpresonting  the  public,  may  well  deter- 
■lAe  whether  tills  sluUl  be  dona  t^  the  public  and  at 


its  expense,  or  by  a  private  corporation.  In  the  latter 
case  it  may  give  to  such  corporation  a  right  to  exact 
reasonable  tolls,  to  remunerate  it  for  its  outlay  and 
labor.  The  object  is  not  the  benefit  of  the  private  cor- 
poration. That  is  merely  incidental.  The  real  design 
is  the  public  good  in  the  use  of  the  public  highway.  If 
that  can  be  best  served,  in  the  judgment  of  those  rep- 
resenting the  public,  by  making  a  turnpike  thereon, 
it  may  properly  be  done.  Manifestly,  then,  no  addi- 
tional burden  is  thereby  imposed  on  the  land-owner. 
See,  also,  Benedict  v.  Ooitt  3  Barb.  459. 

I  do  not  perceive,  therefore,  that  the  use  of  the  high- 
way by  a  horse  railroad  company,  if  held  to  be  exclusive 
of  its  use  to  some  extent  by  others,  is  thereby  an  addi- 
tional burden  on  the  land.  Nor  can  I  see  any  incon- 
sistency in  holding  that  the  laud-owner  is  not  entitled 
to  compensation,  although  the  use  is  more  or  less  ex- 
clusive. Such  use  is  in  fact  but  a  modification  of  the 
original  public  use,  established  by  tbo  representatives 
of  the  public,  to  serve  the  public  purposes  in  the  trans- 
portation of  passengers  upon  the  highway.  It  is  for 
the  Legislature  to  decide  if  this  is  a  judicious  and 
proper  mode  of  use  for  the  public  good.  If  it  is  so 
considered,  then  the  Legislature  may  authorize  it,  and 
may  limit  and  control  other  public  uses  of  the  high- 
way for  that  purpose.  So  long  as  tlio  use  made  is  of 
the  same  kind  as  that  to  which  the  land  was  originally 
devoted,  tho  owner  cannot  complain  of  any  modifica- 
tions or  limitations  of  it. 

Lot  us  next  inquire  what  rights  a  horse  railroad  com- 
pany acquires  by  the  legislation  with  respect  to  other 
persons  making  use  of  the  highway  in  passing  and  re- 
passing thereon.  Are  its  rights  merely  thode  of  passage 
back  and  forth  upon  tbe  rails  which  it  has  been  per- 
mitted to  lay  upon  the  public  highway  7  Or  has  it  the 
power  of  excluding  others  from  the  use  of  its  rails, 
and  if  so,  how  far  does  that  power  extend  7 

The  grant  in  this  case  must  be  conceded  to  be  of  a 
franchise.  It  includes  the  right  to  lay  down  tracks,  to 
run  carriages  thereon,  to  carry  passengers,  and  to  ex- 
act tolls.  Such  a  grant  must  be  construed  as  giving  all 
tho  powers  reasonably  necessary  to  accomplish  the 
manifest  object.  Morris  &  Essex  R,  Co,  v.  tS^issex  R. 
Co,n  5  C.  E.  Gr.  542.  That  it  contains  no  word  of  ex- 
clusion is  not  of  consequence,  for  the  grant  of  a  fran- 
chise, by  its  intrinsic  force,  is  exclusive  against  all 
persons  but  tho  State.  Raritan  &  D.  Day  R,  Co,  v. 
Delaioare  &  R.  Can.  Co,y  3  C.  E.  Gr.  546,  572.  As  was 
well  said  by  Chief  Justice  Shaw  in  ComnwnweaWi  v. 
Temple,  14  Gray,  76,  '*Tho  accommodation  of  travel- 
lers, of  all  who  have  occasion  to  use  them,  at  certain 
rates  of  fare,  is  the  leading  object  and  public  benefit 
for  which  these  special  modes  of  using  the  highway  are 
granted,  and  not  the  profit  of  the  proprietors."  **The 
profit  to  the  proprietors  is  a  mere  mode  of  compensat- 
ing them  for  their  outlay  of  capital  in  providing  and 
keeping  up  this  public  easement.**  **  Every  such  grant 
must,  therefore,  be  held  to  carry  with  it  all  incidental 
rights  which  are  necessary  to  its  full  use  and  lieneficial 
enjoyment.  When  the  grant  has  for  its  object  the  pro- 
curement of  an  easement  for  the  public,  the  incidental 
powers  must  be  so  construed  as  most  effectually  to 
secure  to  the  public  the  full  enjoyment  of  such  ease- 
ment.** 

Upon  such  grounds  horse  railroad  companies  have 
been  held  to  have  certain  exclusive  rights,  because  the 
exercise  of  such  rights  is  plainly  necessary  to  the  ex- 
istence and  beneficial  use  of  the  railroad.  Thus  a 
horse  car  is  held  to  be  entitled  to  the  exclusive  use  of 
its  track,  so  that  another  vehicle  in  meeting  it.  Is,  con- 
trary to  the  usual  rule  of  the  road,  required  to  give 
way  and  entirely  remove  from  its  track.  A  similar 
rule  is  adopted  when  the  horse  car  overtakes  a  vehicle 
proceeding  in  the  same  direction,  or  encounters  a  vehi- 
cle lawfully  stopping  iu  the  street  to  d«A\N«e  %,«m^v 
etc.    CommMiViiniJiS^y.'Lva^j^ 
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81  Iowa,  627;  Hegany.  Eighth  Ave,  R,  Co.,  16  N.  Y. 
380,  and  other  cases  cited  iu  the  chancellor's  opinion. 

It  has  also  been  held  that  a  horse  railroad  company 
maj  exclude  from  its  tracks  the  oars  of  another  horse 
railroad  company,  though  given  authority  to  use  such 
tracks  by  the  Legislature,  unless  compensation  is  re- 
quired to  be  made.  Jersey  City  Ss  Bergen  R,  Co,  v. 
Jersey  City  &  Hoh.  R,  Co,,  6  C.  E.  Gr.  66;  8.  C,  6  id. 
650;  Brooklyn  Cent.  R.  Co,  v.  Brooklyn  City  R.  Co,, 
32  Barb.  368;  Metrop,  R,  Co.  v.  Quincy  R.  Co,,  12 
Allen,  262.  Now  the  use  of  one  railroad  by  the  oars 
of  another  company  may  be  objectionable,  because  it 
is  probable,  and  almost  certain,  that  such  use  would 
be  incompatible  with  its  full  use  and  enjoyment  by  the 
company  that  laid  it.  But  it  is  not  difficult  to  con- 
ceive of  cases  where  it  would  be  quite  possible  to  run 
oars  on  other  railroads,  at  least  for  short  distances, 
without  interfering  with  the-  regular  use  of  the  road 
by  the  owners.  And  so  in  the  oases  last  cited,  the 
ground  of  the  decision  has  been,  not  that  there  was  an 
interference  with  the  full  use  of  the  railroad,  but  that 
there  was  such  an  occupation  of  the  property  and 
franchise  of  the  railroad  company  as  was  manifestly  a 
taking  or  appropriation  of  property  for  which  com- 
pensation might  be  required,  and  must  be  provided. 
Such  was  the  view  taken  by  Chancellor  Zabriskie  in 
the  case  in  6  C.  E.  Gr.  66,  above  cited.  The  iron  rails 
of  the  railroad  laid  in  the  street  he  held  to  be  the 
property  of  the  railroad  company,  not  abandoned  to 
the  public  or  to  every  use  by  those  passing  over  the 
street.  Such  use  as  was  incidental  and  occasional  was 
held  to  be  justified  by  an  implied  permission  arising 
from  the  mode  in  which  the  track  was  required  to  be 
laid.  But  such  use  was  held  not  to  include  the  use  of 
the  track  for  a  competing  traffic  by  the  regular  run- 
ning over  the  rails  of  cars  or  carriages  adapted  to  the 
track  and  operated  by  a  rival  company.  When  that 
oase  came  into  this  court  by  appeal,  no  dissent  was  ex- 
pressed from  the  views  of  the  chancellor.  The  decision 
hero  virtually  conceded  their  correctness,  so  far  as  the 
right  of  compensation  was  dependent  on  a  franchise 
and  property  in  the  railroad .  But  this  court  held  that 
compensation  for  the  appropriation  of  the  property 
had  been  substantially  provided  for  in  the  legislative 
scheme.    See  6  G.  E.  Gr.  567. 

Now  if  a  railroad  company  have  a  property  in  their 
track  laid  in  the  highway,  and  in  their  franchise  of 
operating  it  for  tolls,  which  entitles  them  to  compen- 
sation for  the  use  of  it  by  a  rival  oar  company,  on  what 
substantial  ground  can  it  be  denied  the  same  right 
when  a  like  use  is  made  of  its  track  by  coaches  or 
omnibuses  of  competing  companies?  It  is  true  that 
there  may  be  a  vast  difference  in  the  degree  to  which 
a  railroad  company  would  be  interfered  with,  whether 
the  interference  proceeds  from  use  by  oars  or  by 
ooaohes  capable  of  being  turned  off  the  track ;  but  so 
far  as  the  property  and  franchise  are  concerned,  the 
interference  is  identical  in  kind.  The  use  in  each  oase 
is  equally  an  appropriation  of  property,  which  its 
owner  may  resist  unless  compensation  be  provided  for 
him. 

It  is  urged,  with  great  force,  that  there  is  an  implied 
permission  to  use  the  rails  thus  laid  on  a  public  high- 
way, to  every  one  lawfully  passing  over  the  public  road 
in  the  prosecution  of  a  lawful  business,  and  who  do 
not  directly  interfere  with  the  passage  of  the  oars.  It 
may  be  conceded  that  by  the  legislative  requirement 
that  the  rails  should  be  laid  and  maintained  on  the 
level  of  the  road  and  of  the  width  of  the  ordinary 
wagon  track,  and  by  the  oompany^s  acceptance  of  suoh 
terms  in  the  grant,  some  permission  to  use  the  rails  is 
implied.  It  is  a  permission  not  emanating  from  the 
company,  nor  is  it  revocable  by  it.  It  arises  from  the 
nature  of  the  grant,  and  the  conditions  under  which 
the  track  is  allowed  to  be  laid.  So  far  as  its  use  by 
pmwotu  driving  torp^mmaa^  on  Journeys  or  in  ordi- 


nary traffic,  is  concerned,  suoh  an  implication  may  well 
arise.  Suoh  use  is  in  no  way  inconsistent  with  the 
grant  to  the  company,  and  is  not  destructive  to  its 
business.  It  does  not  affect  the  company's  rights  or 
franchise.  It  may  wear  its  rails,  but  that  is  part  of  the 
compensation  the  company  gives  the  public  for  its 
rights.  But  the  implied  permission  now  discussed 
must  not  be  extended  further  than  is  consistent  with 
the  purpose  and  design  of  the  grant  to  the  company. 
That  purpose  was  to  serve  the  public  by  a  use  of  the 
public  highway  for  public  travel,  whereby  a  cheap, 
convenient  and  regularly-recurring  mode  of  carriage 
should  be  provided  for  all  passengers.  For  that  pur* 
pose  all  the  powers  of  the  company  were  given.  Un- 
doubtedly a  correlative  duty  devolved  on  the  company 
to  lay  its  track  and  to  run  its  cars  for  the  benefit  of 
the  public.  Under  such  circumstances,  the  laying 
of  the  rails  must  ^e  considered  a  permission  to  use 
them  only  so  far  as  such  use  is  coiisistent  with  the 
grant  and  its  purpose.  Clearly  the  railroad  has  not 
become  part  of  the  street.  The  sills,  ties  and  rails  are 
laid  on  the  street,  but  they  are  not  part  of  it.  They 
constitute  a  part  of  the  machinery  for  the  transporta- 
tion of  passengers,  and  although  placed  on  the  street, 
no  more  become  part  of  it  than  the  cars  or  carriages 
placed  on  the  rails.  Brooklyn  Ceyit,  R,  Co.  v.  Brooklyn 
City  R,  Co.,  ubi  sup.  Retaining  thus  its  property,  no 
permission  to  use  it  will  be  implied,  if  the  use  is  in- 
consistent with  the  grant  and  its  purpose.  And  there 
can  be  no  question  but  that  its  use  for  a  business  com- 
petitive with  that  for  which  the  company  was  created 
is  inconsistent  with  the  grant,  and  tends  to  thwart  its 
purpose  and  to  destroy  the  usefulness  of  the  company 
to  the  public.  Permission  for  a  use  inconsistent  with 
the  grant  will  not  be  implied.  On  the  contrary,  the 
implication  is  of  an  exclusion  of  such  use. 

The  conclusion  then  is  that  the  horse  railroad  com- 
pany, the  complainant  below,  acquired,  by  the  grant 
contained  in  the  charter,  a  franchise  and  property  in 
its  tracks  when  laid,  which  is  exclusive  of  the  use 
thereof  by  other  persons  or  companies,  in  competition 
with  it  in  the  business  of  carrying  passengers  for  hire. 

The  cases  cited  iu  the  opinion  of  the  chancellor  indi- 
cate an  almost  universal  acquiescence  in  this  conclu- 
sion, wherever  this  question  has  been  raised.  In 
addition  to  those  cases,  there  may  be  cited  the  case  of 
Buffalo  R.  Co,  V.  Leighton,  in  which,  upon  a  state  of 
facts  indentical  with  this  case,  Chief  Justice  Sheldon, 
of  the  Superior  Court  of  Buffl&lo,  at  June  term,  1880, 
restrained  the  defendant  from  using  the  tracks  of  the 
plaintiff's  railroad  In  the  business  of  carrying  passen- 
gers in  vehicles  of  any  description .  The  whole  subject 
is  admirably  summed  up  in  a  report  to  the  Legislature 
of  Massachusets,  made  in  1865,  and  to  be  found  iu  1 
Redf.  on  Railw.  828. 

Upon  such  a  conclusion  being  arrived  at,  it  is  quite 
manifest  that  the  decree  below  must  be  sustained. 
Suoh  an  inference  with  a  franchise  granted  by  the 
State,  and  exclusive  In  its  character,  as  is  proved  to 
have  occurred  in  this  case,  may  be  restrained  by  in- 
junction. Raritan  A  D.  B,  R,  Co.  v.  DeZaioofie  it  A. 
Can.  Co,,  8  C.  E.  Gr.  546. 

It  may  be  further  remarked  that  any  possible  right 
which  the  coach  company  may  have  to  the  incidental 
use  of  the  rails  in  the  use  of  the  street,  has  beeu  pre- 
served by  the  decree  and  injunction.  No  appeal  was 
taken  on  the  part  of  the  complainant  below,  and  I  have 
thought  it  unnecessary  to  consider  the  question  pre- 
sented by  this  limitation. 

Beasleit,  C.  J.  The  object  of  the  bill  exhibited  In 
this  oase  is  to  prevent  the  use  and  obstruction  of  the 
complainant's  horse  railroad,  in  the  olty  of  Camden, 
by  the  Citizens  Coach  Company,  the  appellant  iu  this 
ooiirt. 

I  have  had  no  diffloultj  in  settUng  Id  myowa 
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what  the  rights,  under  ordinary  oircumstanoes,  of  the 
horse  railroad  company  are.  The  company  was  duly 
chartered  by  the  Legislature  to  build  their  road,  and 
to  run  cars  and  other  yehicles  upon  it,  and  to  charge 
for  the  trausitortation  of  persons  and  property  thereon* 
provided  that  such  charge  should  not  exceed  a  certain 
maximum  sum.  I  regard  this  grant  of  power  as  giv- 
ing to  the  corporation  on  which  it  was  conferred  the 
exclusive  right  to  the  use  of  this  road  as  a  railroad. 
No  one,  without  its  consent,  can  put  cars  or  other 
vehicles  upon  such  track,  for  the  purpose  of  using  it  as 
arailroad.  And  further,  as  a  necessary  incident,  this 
company  acquired  the  right  of  way  when  overtaking 
or  ^leetlng  ordinary  vehicles. 

On  the  other  hand,  I  have  no  idea  that  by  thus  hav- 
ing laid  this  track,  such  company  acquired  the  exclu- 
sive right  to  use  the  space  so  occupied,  or  any  part  of 
such  space.  That  space  still  remained  part  of  the  pub- 
lic street,  open  in  its  entire  area,  to  the  use,  in  the 
ordinary  way,  of  every  citizen.  Such  citizens,  under 
such  conditions,  could  use,  as  a  part  of  the  street, 
either  transversely  or  longitudinally,  the  rails  so  laid. 
I  would  refer  only  so  far  to  the  authorities  as  to  say, 
that  with  almost  entire  unanamity  they  maintain  this 
right  in  the  public  against  such  a  chartered  right  as 
the  one  now  in  question.  And  it  is  also  obvious  that 
it  is  upon  this  foundation  alone  that  the  legislative 
oUdm,  which  has  been  several  times  sanctioned  by  the 
courts  of  this  State,  to  appropriate  the  public  streets 
to  the  use  of  these  railroads,  without  making  compen- 
satiou  to  the  land  owners  whose  title  extends  over  the 
property  so  applied,  can  be  justified.  Nor  does  it 
seem  to  me  that  any  class  of  persons  is  excluded  from 
the  enjoyment  of  this  public  right.  A  company  or  a 
corporation  engaged  in  a  business  competilion  with 
that  of  this  railroad  company  neither  loses  nor  gains 
any  thing  by  such  a  relation.  The  entire  street  can  be 
used  in  such  a  competition  to  the  same  extent,  and  in 
the  same  manner  as  it  is  lawful  to  use  it  in  the  pursuit 
of  any  other  business. 

Such  being  the  relative  rights  of  the  public  and  of 
the  railroad  company,  the  question  arises  in  this  case 
whether,  in  the  matters  here  complained  of,  the  rights 
of  the  latter  have  been  infringed  by  the  appellant. 
The  respondent  complains  that  the  appellant  has  been 
using  its  railroad  in  the  transportation  of  passengers. 
The  latter  avers  that  it  has  only  been  using  the  railroad 
in  such  business  as  a  part  of  the  public  highway,  as  it 
had  a  right  to  do.  It  seems  to  me  that  the  question  is 
solved  as  soon  as  it  is  determined  what  is  a  use  of  the 
railroad  and  what  a  use  of  the  highway.  The  pecu- 
liarity of  the  use  of  the  railroad  consists  in  its  con- 
tiunitj;  the  vehicles  remain  upon  the  rails  from  one 
terminuB  to  the  other,  thereby  gaining  the  advantage 
of  avoiding  the  impediment  incident  to  the  uneven 
surface  of  ordinary  road-beds.  But  when  the  railroad 
is  used  as  a  part  of  the  highway,  there  is  no  such  con- 
tinuity of  use.  It  is  true  that  on  such  occasions  ordi- 
nary yehicles  will  be  run,  for  various  distances,  upon 
the  rails ;  but  such  use  of  them  is  accidental  and  inter- 
mittent. I  think  it  results  from  these  definitions  that 
when,  in  the  pursuit  of  any  business,  the  wagons  con- 
nected with  it  are  run,  by  way  of  preference  and  to  the 
largest  extent  practicable,  on  one  of  these  railroads, 
sooh  practice  is  a  use  of  the  railroad.  Such  use  differs 
very  slightly  from  that  which  the  company  makes  of 
its  own  road.  It  is  true  that  in  a  wide  sense  such  use 
Is  a  Qse  of  the  public  street;  but  in  the  same  sense  so 
b  that  of  the  railroad  company  with  Its  cars.  There- 
fore it  seems  to  me  that  where  It  Is  a  part  of  the  scheme 
of  a  business  to  use  in  its  prosecution  the  railroad 
tiBek  In  preference  to  the  other  parts  of  the  highway, 
the  carrying  oat  of  such  plan  is  a  use  of  the  railroad, 
aad  Is  a  Tlolatlon  of  the  exoiusiye  franchise  which  I 
have  Mid  la,  In  thst  refpeofe^  yested  in  the  railroad 


And  this,  I  think,  is  what  has  been  done  In  the  pres- 
ent case.  The  evidence  has  satisfied  me  that  the  use 
that  has  been  made  of  the  road  of  this  respondent  by 
the  vehicles  of  the  appellant  has  been  the  result,  not 
of  accident,  but  of  design.  It  has  been  quite  clearly 
proved  that  there  has  been  an  understanding,  either 
express  or  tacit,  between  the  managers  of  this  coach 
company  and  their  employees,  that  the  road  of  the  re- 
spondent was  to  be  converted  into  one  of  the  efficient 
instruments  of  its  business;  and  as  was  to  be  expected, 
such  understanding  has  been  put  into  efiect,  utterly 
regardless  of  the  embarrassments  which,  by  such 
action,  were  thrown  upon  the  respondent.  The  road 
of  the  respondent  has  not  only  been  used  by  this  rival 
company  to  the  greatest  extent  practicable,  but  has 
been  used  In  such  a  manner  as  seriously  to  obstruct 
the  convenient  employment  of  it  by  its  owner.  Against 
the  continuance  of  such  conduct  the  respondent  had  a 
right  to  appeal  to  the  law  for  protection. 

And  it  is  on  this  same  gn^und  that  it  appears  to  me 
that  the  relief  by  injunction  was  admissible.  These 
interferences  with  the  rights  of  the  respondent,  being 
the  outcome  of  an  organized  plan,  could  not  be  suffi- 
ciently remedied  except  by  the  preventive  power  of  a 
court  of  equity.  Occasional  interruptions  and  inva- 
sions of  this  franchise,  not  being  parts  of  a  general 
scheme,  would  not  have  justified  such  interposition, 
as  such  wrongs,  being  both  public  and  private  nui- 
sances, could  have  been  suflloiently  repressed  by  actions 
at  law  or  by  indictments.  Under  such  conditions, 
these  latter  methods  of  redress  would  have  been  the 
appropriate  and  sole  remedies.  But  such  repressions 
would  not  be  adequate  where  the  wrong-doing  pro- 
ceeds from  a  concerted  plan  of  operations,  because,  as 
the  remedy  would  be  aimed  at  the  efi'ects,  and  not  at 
the  cause,  the  result  would  be  the  inefficiency,  with 
respect  to  results,  that  In  general  attends  a  great  mul- 
tiplicity of  suits. 

I  have  regarded  these  questions  as  of  considerable 
Importance,  and  have,  on  that  account,  preferred  to 
express  my  own  views  on  the  subject;  and  it  is  In  con- 
sequence of  such  views  that  I  shall  vote  to  affirm  the 
decree  rendered  In  the  court  below.  . 

Decree  unanimosly  affirmed. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Criminal  law— cruelty  to  children  —  Laws 
1876,  CHAP.  122—  oppiCER  IN  charge  op  children  in 

CUSTODY  OP  CORPORATION  LIABLE  TO  INDICTMENT  FOR 
CRUELTY  — INSUFFICIENT  FOOD  AND  MEDICINE  CRU- 
ELTY —  EVIDENCE  —  HYPOTHETICAL  QUESTIONS— PHO- 
TOGRAPHS OF  PERSONS  — VARIANCE  — ACT  CHARGED 
ON  SPECIFIC  DAY,  PROOF  OF  ACT  CONTINUED  THROUGH 
NUMEROUS  DAYS  —  VOLUNTEER  TAKING   CHILD  BOUND 

TO  CARE  FOR  IT.  —  (1)  Chapter  }22y  L&wb  1876,  enacts 
that  **  whoever  having  the  care  or  custody  of  any  child 
shall  willfully  cause  or  permit  the  life  of  it  to  be  en- 
dangered or  the  health  of  It  to  be  Injured,  or  It  to  be 
placed  in  such  a  situation  that  its  life  may  be  endan- 
gered, or  its  health  be  likely  to  be  Injured,  shall  be 
guilty  of  a  misdemeanor."  S  4.  Plaintiff  in  error  was 
Indicted  under  this  provision,  it  being  charged  that  he 
willfully  neglected  to  provide  a  child  named,  with,  and 
to  give  to  him  proper,  wholesome  and  sufficient  food, 
clothing,  and  means  of  cleanliness,  causing  thereby 
his  health  to  be  injured,  and  also  that  he  willfully  neg- 
lected to  provide  the  child  with  proper  and  sufficient 
medicine  and  medical  attendance,  thereby  causing  his 
health  to  be  Injured.  The  plain tlif  In  error  was  secre- 
tary of  a  benevolent  institution,  duly  Incorporated, 
having  a  board  of  trustees  and  subject  to  the  visitation 
of  the  Supreme  Court  and  the  State  board  of  charities. 
He  was,  however,  in  actual  charge  of  the  house  and 
the  household  in  which  the  child  \\\  <3^<»XX»\sl  ^^^\.> 
and  where  the  acta  wMo\iii«c«  XiYie  «aX»\«fiX»  ^1  NxkdX^V 
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meat  were  done.  He  was  the  head  of  the  household, 
the  authoritative  director  of  all  its  internal  affairs. 
That  the  acts  were  done  Was  in  conformitj  with  his 
rules,  and  if  he  had  directed  otherwise  they  would  not 
have  been  done.  The  custody  of  the  inmates  of  the 
house  centered  in  him.  Held^that  he  could  not  set 
up  as  a  defense  that  the  acts  were  not  done  by  him  but 
by  the  corporation.  While  penal  statutes  must  be  con- 
strued strictly,  and  the  letter  of  the  act  may  not  be 
extended  by  implication  or  equitable  construction,  the 
intention  of  the  Legislature  is  the  best  method  to  con- 
strue, though  that  is  to  be  deduced  from  the  words  it 
uses.  Hay  don  *8  case,  3  Co.  18, 19,  n.  b.  The  Legis- 
lature, by  **  whoever,'*  having  the  care  or  custody  of 
any  child,  meant  a  sentient  being  who  could  will  and 
do.  While  the  legal  control  of  the  child  was  in  the 
corporate  body,  which  could  supersede  the  plaintiff  in 
error  in  the  actual  control,  plaintiff  had  the  actual 
physical,  immediate  care  and  custody  of  the  child.  It 
has  been  held  that  an  officer  of  a  corporation  may  be 
indicted  for  the  neglect  of  a  duty  resting  upon  it. 
Kane  v.  People,  3  Wend.  363.  (2)  Hypothetical  ques- 
tions put  to  an  expert  need  not  state  the  facts  as  they 
exist.  Each  side,  in  an  issue  of  fact,  has  its  theory  of 
what  is  the  true  state  of  facts  and  assumes  that  it  can 
prove  it  to  be  so,  and  assuming,  shapes  hypothetical 
questions  to  experts  accordingly.  It  is  not  error  to 
take  such  questions.  Erickson  v.  Smith,  2  Abb.  App. 
Dec.  M;  People  v.  Lake,  12  N.  Y.  358;  Seymour  v.  Fel- 
lows, 77  id.  178;  Guiterman  v.  Liverpool,  etc.,  S.  Co., 
23  Alb.  L.  J.  114.  (3)  The  indictment  charged  the 
offense  to  have  been  on  a  specific  day.  The  proof  vrixa 
of  a  continuous  course  of  conduct  consisting  in  giving 
the  child  food  insufficient  in  quantity,  and  like  con- 
tinuous acts  and  omissions.  There  was  not  one  act 
specifically  shown  to  have  been  done  upon  any  specific 
day.  Heldy  sufficient  to  warrant  a  conviction.  See 
People  v.  Van  Santvoord,  9  Cow.  655;  Jacobs  v.  Com- 
monwealth, 5  S.  &  R.  316;  2  Hawk.  P.  C,  §  79;  Starkie's 
C.  P.  60;  1  Chit,  on  Cr.  L.  218,  180;  People  v.  Adams, 
17  Wend.  475;  Rex  v.  Dixon,  10  Mod.  335;  United 
States  V.  La  Coste,  2  Mason,  129 ;  1  Bish.  on  Cr.  L.,  § 
248.  (4)  One  who  with  no  natural  or  legal  duty  volun- 
tarily takes  the  care  and  custody  of  a  child  must 
either  do  his  duty  in  giving  it  food  or  must  yield  it  to 
others,  and  he  cannot  set  up,  in  answer  to  an  indict- 
ment under  the  statute  mentioned,  that  he  had  no 
means  to  do  his  dqty.  This  is  not  in  conflict  with  Re- 
gina  v.  Chandler,  Dearsl.  Cr.  Cas.  453.  See,  upon  the 
general  subject,  Hogan's  case,  2  Dev.  Cr.  Cas.  277; 
Regina  v.  Downes,  L.  R.,  1 Q.  B.  D.  25;  Regina  v.  Mab- 
bett,  5  Cox's  Cr.  Cas.  399.  (5)  At  the  trial  the  people 
offered  in  evidence  photographs  of  the  child.  One  was 
proved  to  be  a  correct  picture  of  him  before  he  came 
into  the  care  of  plaintiff  in  error.  The  other  was  tes- 
tified to  be  a  correct  likeness  of  him  taken  at  the  hos- 
pital, where  the  child  was  about  two  weeks,  after  he 
was  removed  from  plaintiffs  care,  and  it  was  shown 
that  his  physical  appearance  was  at  that  time  better 
than  when  he  was  first  so  removed.  Held^  that  the 
photographs  were  adifiissible  as  evidence.  Photo- 
graphic pictures,  when  shown  by  other  testimony  to  be 
correct  resemblances  of  a  person,  may  be  shown  to  the 
jury,  not  as  conclusive  evidence,  but  as  aids  in  deter- 
mining t&e  matter  in  issue,  still  being  open  like  other 
proofs  of  identity,  or  similar  matter,  to  rebuttal  or 
doubt.  The  cases  are  not  adverse  to  that  view.  See 
Cozzens  v.  Higgins,  1  Abb.  App.  Dec.  453;  Udderzook's 
case,  76  Penn.  St.  340;  Ruloff  v.  People,  45  N.  Y.  213; 
Macy  v.  Barnes,  16  Gray,  162;  Uynes  v.  McDermott, 
22  Alb.  L.  J.  368.  Judgment  affirmed.  Cowley,  plaint- 
iff in  error^  v.  People  of  New  York,  Opinion  by  Fol- 
ger,  C.  J. 
[Decided  Jan.  18, 1881.] 

TAJUSE     PRETEN8KS  — PUTTINa    FALSE    ACCOUNT 

AOAINBT  CITY  IH  THE  WAY  OV  PAYMENT  A  ITAlfiE  PBE- 


TENSE  TO  PAYINO  OFFICER,  THOUGH  IT  GOES  THROUGH 
OTHER  HANDS    FOR  AUDIT —  CHARACTER  OF  PRETENSE 

—  PLEADING  — FACT  WITHOUT  DETAILS  SUFFICIENT  — 
EVIDENCE —  OFFICIAL  ROUTINE  AS  REASON  FOR  STATE- 
MENT THAT  ACT  WAS  DONE  — RIGHT  TO  PUT  LEAD- 
ING QUESTIONS  ON  CROSS-EXAMINATION— NATURE 
OF  OFFENSE — ACT  INFLUENCED  BY  FALSE  PAPER 
NOT    READ    MINGLED  WITH     OTHER   TRUE     ELEMENTS 

—  JUROR  —  COMPETENCY    NOT    AFFECTED    BY    OPINION 

FROM  READING  NEWSPAPERS. —(1)  A  witness  tes- 
tified that  at  the  dictation  of  6.,  accused  of  procuring 
a  warrant  for  money  by  false  pretenses,  he  wrote  this 
as  a  bill  due  him  from  the  city  of  New  York :  *'  1871; 
January,  February,  March,  April,  May,  June:  To  iron 
work,  window  frames,  iron,  timbers,  etc.,  on  contmct 
as  per  agreement  with  commissioners.  $4,710."  This 
bill  had  reference  to  a  public  building  in  New  York 
city  that  commissioners  were  authorized  to  erect. 
There  had  been  no  agreement  or  contract  for  such  iron 
work,  etc.  It  was  in  evidence  that  Q.  took  this  bill 
to  the  commissioners,  procured  their  certificate  of  its 
correctness,  obtained  the  written  approval  of  the  con- 
tractor for  the  building,  delivei*ed  the  bill  to  the  secre- 
tary of  the  commissioners,  and  directed  that  it  be  sent 
to  the  city  comptroller  for  audit ;  that  he  requested  the 
auditor  to  certify  to  its  correctness,  the  comptroller  to 
draw  a  warrant  upon  the  city  treasury  for  its  amount, 
and  the  mayor  to  countersign  that  warrant,  which 
these  officers  did,  relying  upon  the  correctness  of  the 
bill.  Another  paper,  to  be  used  as  a  voucher,  sub- 
stantially a  copy,  was  made  by  the  secretary  of  the 
commissioners,  which  referred  to  the  bill  prepared  by 
D.  as  the  annexed  bill.  Held^  that  an  indictment  for 
false  pretenses  against  G.,  which  stated  that  defendant 
pretended  and  represented  to  the  mayor  that  the  city 
was  justly  indebted  to  D.  in  the  sum  mentioned  for 
materials  furnished  for  the  building  in  question  by  said 
D.,  and  that  D.  had  supplied  the  materials,  etc.,  and 
that  the  representations  were  false,  and  that  thereby 
the  mayor  was  induced  to  sign  and  deliver  to  G.  the 
warrant,  etc.,  was  sufficiently  explicit.  In  Thomas  v. 
People,  34  N.  Y.  352,  it  is  said  it  is  enough  to  state  and 
negative  one  false  pretense  in  an  indictment,  and  if  the 
pretense  is  "capable  of  defrauding"  that  is  sufficient. 
The  allegations  that  the  accused  pretended  and  repre- 
sented to  the  mayor  is  sufficient  without  averring  the 
channels  through  which  the  pretense  reached  him. 
Skiff  V.  People,  2  Park.  Cr.  139.  (2)  While  a  mere  pri- 
vate cheat  is  not  within  the  statute,  if  the  pretense  Is 
capable  of  defrauding,  that  is  sufficient.  People  y. 
Williams,  4  Hill,  9;  Regina  v.  Wooley,  4  Cox*b  C.  C. 
193.  It  cannot  be  set  up  that  the  pretense  is  a  debt  due 
from  the  one  it  is  made  to,  who  must  be  presumed  to 
know  whether  such  is  the  fact,  the  debtor  being  a  mu- 
nicipal corporation,  which  must  act  through  officers 
who  do  not  necessarily  know  in  every  instance  whether 
•a  debt  exists.  (3)  A  statement  by  the  mayor  that  he 
signed  the  warrant,  etc.,  founded  not  on  recollection 
but  upon  the  routine  of  an  office,  the  witness  having 
no  precise  recollection  of  what  took  place  when  he 
signed  the  paper,  and  knew  that  he  signed  it  only  be- 
cause his  name  was  affixed  to  it,  lield  sufficient,  and 
that  evidence  of  such  routine  was  competent.  People 
V.  Gates,  13  Wend.  311.  (4)  The  mayor  did  not  read  the 
bill  which  as  a  voucher  accompanied  the  warrant. 
What  moved  him  to  sign  the  warrant,  it  was  said,  was 
solely  the  signatures  of  the  auditor  and  comptroller. 
He  testified  that  he  never  signed  warrants  on  such 
cases  unaccompanied  by  1»he  bills  or  vouchers.  He\d^ 
that  if  the  presence  of  the  bill  had  any  effect  iu  induc- 
ing t<he  mayor  to  sign,  although  intermingled  with 
other  truthful  elements,  it  was  sufficient  to  establish 
the  false  pretense.  That  it  went  through  other  hands, 
and  that  the  Intermediate  agencies  were  iudependenfe 
officers  who  could  have  stopped  its  progress,  makes  no 
difference.    People  v.  Adams,  8  Den.  190;  S.  C,  1  N. 
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T.  178;  Commonwealth  v.  O'Doiinell,  7  Meto.  402; 
Commonwealth  v.  Call,  21  Piok.  523;  Rex  v.  Brisac,  4 
East,  164.  The  bare  presence  of  the  bill,  unread 
by  the  mayor,  deoeiving  him,  was  enough.  Rex  v. 
Barnard,  7  C.  &  P.  784.  G.  knew  the  consequence 
of  his  act  when  he  sent  the  bill  on  its  way  to  the 
mayor,  and  is  responsible  therefor.  (5^  Where  a  juror 
testified  that  he  had  formed  an  opinion  as  to  tho  cai«e 
by  reading  the  newspapers;  that  such  opinion  wus  de- 
pendent upon  the  truth  of  what  he  had  read  and  he  had 
assumed  it  to  be  true;  that  he  would  not  be  influenced 
upon  the  trial  by  his  opinion,  and  if  put  on  tho  jury 
would  discard  it  and  decide  upon  the  testimony ;  that 
it  would  not  in  that  case  require  evidence  to  overcome 
his  opinion,  and  that  ho  would  try  the  ciu«e  without 
being  influenced  by  it,  held^  that  under  the  acts  of  1872 
and  1873  he  would  not  be  incompetent.  Thomas  y. 
People,  67  N.  Y.  218;  Cox  v.  People,  21  Alb.  L.  J.  314; 
Case  of  Greenfield,  74  N.  Y.  277,  distinguished.  (6)  The 
right  to  put  leading  questions  while  seeking  to  elicit 
new  matter  on  cross-examination  dues  not  exist. 
Hanson  v.  Bowen,  3  Wash.  C.  C.  580;  EUmaker  v. 
Buckley,  16  S.  &  R.  77;  Philada.,  etc.,  R.  Co.  v.  Stamp- 
son.  14  Pet.  488;  Castro  v.  Brovington,  2  W.  &  S.  605; 
Floyd  V.  Berard,  6  id.  75;  Jackson  v.  Thomas,  2  Ciii. 
178;  People  V.  Moore,  15  Wend.  419.  As  to  tho  new 
matter  the  party  makes  the  witness  his  own.  As  a 
general  rule  the  usage  and  extent  of  a  cross-examina- 
tion 10  within  the  discretion  of  the  trial  judge,  subject, 
however,  to  the  limitation  that  it  must  relate  to  tho 
matters  pertinent  to  the  issue  or  to  specific  facts  which 
tend  to  discredit  tho  witness  or  to  impeach  his  moral 
character.  People  v.  Brown,  72  N.  Y.  571;  People  v. 
Crape,  76  id.  200;  Ryan  v.  People,  79  id.  594.  If  this 
limitation  is  not  disregarded  this  court  can  interpose 
only  when  there  has  been  an  abuse  of  discretion. 
Great  West.  Turnpike  Co.  v.  Loomia,  32  N.  Y.  127; 
LaBeaa  v.  People,  34  id.  230;  People  v.  Casey,  72  id.  393. 
Judgment  affirmed.  PtofiU  of  New  York  ex  rel.  Phelps 
V.  Court  of  Oyer  afid  Terminer  of  the  county  of  New 
York,  Opinion  by  Finch,  J. 
[Decided  Jau .  18, 1881 .  ] 

Insurance — mfb  poijcy  —  conditions  as  to  por- 
rutube  —  travei4linq  on  seas  —  endowment  pol- 
icy—  forfeitube  of  rights  and  premiums  on 
sitrrrnder  of  policy  —  notice,   when   not   rb- 
guirkd  — stipulations  in  receipt  continuing  pol- 
icy—  bptipulations  on  back  of  policy  part  op  it  — 
i>bomi8b  to  give  consent  on  reasonable  terms  — 
equity  will  not  generally  relieve  from  for- 
VBTTUBES.  —  (1)  A  life  policy  issued  October  1,  18G8, 
Upon  tbe  life  of  Wm.  M.  Tweed,  set  forth  that  in  con- 
sideration of  $1,180.90  paid,  and  a  like  sum  annually 
daring  tbe  ooutinuauce  of  the  policy,  it  would  pay  for 
the  benefit  of   plaintiffs  $10,000   upon  the   death  of 
"Tweed.    If  he  should  be  alive  April  1, 1878,  and  the 
policy  iu  force,  it  would  pay  the  sum  to  Tweed.    The 
polley  oontaiued  among  other  conditions  this,  that  it 
shoold  be  **  void  and  of  no  eflfeot "  if  the  party  whose 
life  la  insured  should  **  without  the  written  consent  of 
this  company,  previously  obtained,  travel  upon  the 
waa."    Upon  the  policy  was  this  stipulation  by  the 
company:   *'It  being  understood  and  agreed  that  if 
after  the  receipt  by  this  company  of  not  less  than  three 
or  more  annual  premiums  this  policy  should  cease  in 
consequence  of  the  non-payment  of  premiums,  then 
upon  the  surrender  of  the  same  the  company  will  issue 
a  new  policy  for  the  full  value  acquired  under  the  old 
one,  that  is  to  say  if  payments  for  three  years  have 
been  made,  it  will  issue  a  policy  for  three-tenths  of  the 
flam  originally  insured;  if  for  four  years,  for  four- 
(enthflf  and  in  the  same  proportion  for  any  number  of 
paymentfl,"  etc.    The  premiums  were  paid  down  to 
and  including  that  dae  on  October  1,  1875,  but  not 
tlwnafter.    On  the  ith  of  S^tember,  1875,  Tweed  es- 


caped from  the  custody  of  the  sheriff  of  Now  York, 
who  held  him  under  civil  process,  and  was  recaptured 
at  Vigo,  Spain,  in  September,  1876,  and  was  brought 
to  this  country  by  sea.  He  had  never  obtained  the 
consent  of  the  insurance  company  to  travel  upon  the 
seas.  Plaintiffs  did  not  offer  to  surrender  the  policy 
until  August,  1877,  when  they  did  so,  and  demanded 
from  tbe  company  a  paid-up  policy  for  eight-tenths  of 
the  amount  insured.  Hdd^  that  the  travel  upon  the 
seas  by  Tweed  forfeited  tho  policy  and  plaintiffs*  rights 
thereunder  and  the  premiums  paid  thereupon,  and 
that  there  was  no  equitable  ground  for  releasing  from 
tho  forfeiture.  Heldy  also,  that  it  was  not  necessary 
that  the  company  should  give  any  notice  to  enable  it 
to  enforce  the  forfeiture.  (2)  At  the  time  the  payment 
was  made  in  October,  1875,  tbe  company  gave  a  receipt 
which  set  forth  that  tho  policy  **  is  hereby  continued 
in  force  for  twelve  months  from  this  date,  to  wit,  until 
the  Ist  day  of  October,  1876,"  subject  to  a  condition 
that  if  any  note  was  given  in  payment,  if  it  was  not 
paid  when  due  the  policy  should  become  vuid,"  etc. 
All  of  the  receipt  after  **  1876  '*  was  in  print.  The  pre- 
mium was  paid  in  cash.  Held,  that  the  only  force  of 
the  receipt  was  to  keep  the  policy  in  force  so  far  as  it 
depended  upon  tbe  payment  of  tho  premium.  It  did 
not  modify  or  amend  it  as  to  the  conditions.  (8)  On 
the  back  of  the  policy  was  printed  a  statement  that 
permits  will  be  granted  by  the  company  to  tho  insured 
to  travel  in  foreign  countries  on  *' reasonable  terms." 
lieldy  that  it  could  not  be  claimed  that  tho  company 
was  bound  to  grant  the  permit  upon  payment  of  a  rea- 
sonable charge,  which  the  court  could  fix  and  allow  in 
this  action  to  the  company  as  a  deduction.  Tho  com- 
pany could  impose  otlier  terms  than  a  reasonable 
charge.  The  court  could  not  act  when  tho  permit  was 
not  even  asked  for.  And  tho  court  cannot  relieve 
from  the  forfeiture,  even  though  the  insured  returned 
in  safety  to  this  country.  Ilathaway  v.  Insurance  ("o., 
11  Cush.  448;  Nightengale  v.  Insurance  Co.,  5  K.  I.  38; 
Raynsford  v.  Insurance  Co.,  33  N.Y.  Sup.  454;  alDrmed, 
52  N.  Y.  626;  Evans  v.  Insurance  Co.,  64  id.  804.  (4) 
The  body  of  tho  policy  stated  that  tho  conditions  on 
the  back  were  a  part  thereof.  Heldj  thoj;  the  provision 
for  a  paid-up  policy  on  the  back  was  not  a  separate  in- 
dependent agreement  to  which  tho  conditions  of  the 
policy  could  not  bo  applied.  All  that  is  written  on  the 
face  of  tho  policy  and  on  tho  back  of  it  are  parts  of 
the  policy  and  constitute  the  contract.  Jennings  v. 
Insurance  Co.,  2  Den.  75;  Palch  v.  Insurance  Co.,  44 
Vt.  481.  (5)  It  is  a  mistake  to  suppose  that  courts  of 
equity  will  generally  release  against  forfeitures.  They 
will  sometimes  do  so.  Their  jurisdiction  to  do  so  has 
been  regarded  as  a  dangerous  one  not  to  be  extended, 
and  wise  jurists  have  said  it  should  be  sparingly  exer- 
cised. Story's  Eq.  Jur.,  §  1301.  Judgment  affirmed. 
Douglass  et  oZ.,  appellants^  v.  Knickerbocker  Life  Insur- 
ance Co.  Opinion  by  Eiarl,  J. 
[Decided  Jan.  18, 1881.] 

MUNICIPAIi  CORPORATION  — CLAIM  AGAINST  CITY  OF 
Troy  — VARIANCE— NEGLIGENCE  — RDUS  AS  TO  CON- 
TRIBUTORY NEGUGENCE. — (1)  By  the  charter  of  the 
city  of  Troy,  in  order  to  sustain  an  action  against  the 
city,  it  is  necessary  to  show  *'  that  the  claim  for  which 
tho  action  was  brought  was  presented  to  the  comp- 
troller, with  an  abstract  of  tho  facts"  out  of  which  it 
arose,  and  that  he  did  not,  within  sixty  days  there- 
after, audit  tho  same.  Plaintiff,  who  was  injured  by  a 
defect  iu  the  streets  of  the  city,  in  an  action  therefor, 
put  in  evidence  a  petition  addressed  by  her  to  the 
mayor  and  commonalty  of  Troy  and  to  the  comptroller, 
stating  the  facts  of  her  case  as  they  were  set  out  in  the 
complaint,  and  her  claim  *'for  damages  and  injuries*' 
arising  therefrom  at  the  sum  of  $1,000.  It  was  not 
audited.  In  her  complaint  she  demanded  judgment 
for  $5,000.    Held^  that  th«  v^^^Vou  <i\  NXsa  ^^tsAaeXMiiL  ^^ik 
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omplled  with  and  thero  was  no  voriiiiiPe  between  llie 
pucltiuii  and  the  cniuplaiiit.  See  Fluid  v.  Fiuld,  77  N. 
V.  291.  (2j  Tbc  Injurr  woa  oansod  b?  a  Itule  lu  a  clt7 
street  Into  whloh  plalutiff  drove.  The  oourt,  at  trial, 
obarged  that  l(  plaiutiiTs  tiegUgeiice  ouutributed  to 
tbo  injury  sbe  could  not  recover,  aud  deteudant's 
couiiBul  aaked  a  charge  that  "  It  the  jurj  sball  find  that 
tbe  bole  did  exist,  etc.,  still  Ir  luch  bole  was  one  wbich 
mIgbC  have  been  seun  by  plaiiitilT  aud  readily  avoided 
by  tbe  ordiuary  exerolso  ot  her  eyes,  tbo  failure  lu 
avoid  It  cuiiatltuted  iieglliceuoa  ou  the  part  of  plaintiff. 
detcatiiit;  recovery."  Tbe  court  replied:  "That  il 
Bubstautially  accurate.  There  Is  a  slugla  eipreasion 
there,  though,  which  needs  to  be  modified,  that  ia, 'It 
this  might  have  been  seen.'  Tbat  la  the  only  part  la 
tbe  request  to  obarge  whiob  is  uusouud.  I  charge  you 
that  it  in  tbo  use  or  ordinary  oare  aud  ordinary  pru- 
donoB  such  OB  the  ordiniu'Lly  prudent  person  would 
have  uBod  under  the  same  clraumatnnoeti,  it  ought  to 
have  beau  discovered,  then  the  plaintiff  caunut  re- 
cover." Held,  tbat  the  cbarge  was  not  erroneous. 
Judgmeut  alBrmed.  Mfuick  v.  Cily  of  Troy,  appcU 
lant.  Opinion  by  Dantorth.  J. 
[Deoided  Jan.  18. 18SI.1 


SUPHEUE  CODBT  OF  POWBB  TO  ENKI) 

A.,  B  oltizeu  at  Paunaylvanla.  comiueuoed  an  notion  Inn 
Virginia  Circuit  Court  against  B.,  a  citizen  of  Vlrniulo. 
to  recover  a  debt  due  in  IStil.  Tbo  deleudaut  set  up  a 
inw  of  tbe  Ooutederate  States  and  proceedings  there- 
under as  B  discbarge  of  tbe  debt.  The  Circuit  Court 
held  tbe  defense  valid.  Plaiiitiff.  under  tbe  practice 
in  Virgiiiiu.  applied  to  tbe  Supreme  Court  ot  Appeals 
of  that  State  tar  A  writ  of  aupcrntiUag  to  revluw  this 
judgment.  Tblfl  court  dauisd  said  writ  on  tbe  ground 
that  tba  decision  of  tbe  court  below  was  "plainly 
right."  By  the  law  of  that  State,  when  application  is 
made  to  the  Supreme  Court  of  Appeals  for  a  writ  ot 
aiipermdean,  the  court  loolca  into  the  record  ot  the  case, 
and  only  allows  the  writ  when  of  opinion  Ihnt  the  de- 
olaloo  Domplnined  ot  ought  to  ba  reviewed.  Its  action 
upon  the  record  is  in  effect  a  determination  whether 
or  nut  it  presents  a  sufflcieut  question  for  tba  consid- 
eration of  the  court.  If  It  deam  tbe  Judgment  of  the 
court  below  "plainly  right."  and  reject  tbe  application 
ou  that  ground,  and  its  order  of  rejection  so  state,  no 
further  a|>pl1aatioQ  tor  tbe  writ  can  be  presented  ;  tbe 
judgment  ot  the  court  below  la  thenoetorth  Irrevers- 
ible. F<oln  effect  Itsrefusal  of  the  writ  on  that  ground 
Is  Dquivaient  to  an  oiflrmBnce  ot  the  judgment,  tor  the 
reason  that  tbe  record  dlsolosea  no  error.  A  writ  ot 
error  was  taken  from  that  court  to  this  court,  which 
held  that  the  judguianta  of  the  Virginia  courts  were 
erronnous,  that  the  judgment  denying  a  writ  of  t\tper- 
aedeai  should  be  reversed  and  tbe  cause  remanded  to 
the  Supreme  Court  ot  Appeals  for  further  prooaedlugs. 
In  accordance  with  tbo  optulou  ot  this  court.  By  tbe 
Code  ot  Virginia  it  is  provided  that  no  process  shall 
issue  upon  nn  appeal,  writ  ot  siiperirilfaa,  etc..  from  a 
judgment  or  decree  If  more  than  two  years  have 
elapsed  since  the  decree  or  judgment  was  rendered, 
but  the  appeal  or  writ  shall  be  dismissed.  Where,  then, 
two  years  had  elapsed  between  the  time  of  tbe  entry  of 
the  juilgmuiit  ot  the  Circuit  Court  and  tbe  reversal  by 
this  court  of  tbedeaUlon  ot  the  Supreme  Court  ot  Ap- 
peals, and  the  Supreme  Court  ot  Appeals  declined  to 
execute  tbe  mandate  ot  this  court  ou  that  ground 
among  others.  heUl,  Lbnt  the  judgment  denying  tbo 
^nfiertedeaii  Is  a  Qnat  determiualioa  of  tbe  obaraoteF  ot 


tbe  judgment  ot  the  inferior  court.  Altbough  in  tbo 
form  of  doiiying  the  suptrgaiean,  it  la  not  uaaentially 
different  iu  its  ohametor  nnd  effect  from  a.  judgment 
dlamisslng  such  writ  after  It  hod  been  ones  grants 
ajid  tba  merits  ot  the  case  heard.  So  long  as  it  remains 
unreversed.  It  will  be  authority  to  all  the  Inferior 
courts  ot  Virginia  that  tbe  oonfisoatlou  of  debts  due  to 
loyal  oitlzens,  under  an  act  of  the  CoDtedeiatn  govoni- 
ment,  eutoreed  as  a  law  of  the  Stale,  was  a  valid  pn>- 
oeeding.  It  Is  therefore  the  subject  of  review  in  thU 
court.  Richmond,  etc..  Railroad  (.'o.  v.  Louisa  Roil' 
road  Co.,  13  How.  60.  It  is  enough  for  tbe  jurlsdlotioa 
ot  this  court  over  tbe  case  tbat  there  was  a  final  judg- 
ment ot  the  Court  ot  Appeals,  nnd  such  juriadlotiou 
caauot  be  now  ousted  after  this  court  hoa  acted  upca 
the  onse  and  passed  upon  Its  merits,  by  any  auggestlou 
that  that  court  had  at  the  time  uo  jurisdictloa  to  look 
Into  the  record  of  the  Inferior  court  aud  determine  the 
character  of  Ita  judgment;  nor  can  this  court  listen  to 
any  such  suggestion.  Wbenever  the  bighaat  court  of 
a  State  by  any  form  ot  a  decialnu  oSrms  or  denitM  tbe 
validity  ot  a  judgment  of  an  luterior  court,  over  which 
it  by  law  can  exercise  appellate  authority,  the  Juriadio- 
tion  of  tbis  court  to  review  auoh  declBlou,  If  it  Icvolva 
a  Federal  question,  will  upon  a  proper  proceeding  at- 
tach. It  cannot  make  auy  difference  whether,  after 
an  esamluatlon  of  the  record  of  the  court  below,  such 
denlalon  be  eipreased  by  refusing  a  writ  of  error  or 
Mipentjltiui,  or  by  dismissing  a  writ  previously  al- 
lowed. And  when  thisoourt  bos  once  acquired  jurisdic- 
tion, it  may  SHiid  its  process.  In  the  enforcement  of  ita 
Judgment,  to  the  appellate  court  ot  tba  State,  or  to  tha 
luterior  court  whose  judgment  is  reversed.  Had  tha 
Court  of  Appeala,  after  aasuming  jurisdiction  so  far  aa 
to  eiamlnu  the  record  ot  tbe  Intarlor  court  aud  pass 
upon  its  vididity.  granted  thesTipcrsedciuinnd  rendered 
in  tha  case  the  judgment,  wbiob.  In  tbe  opinion  of  ibis 
court,  should  have  been  rendered,  the  Judgment  of  the 
inferior  court  would  have  beflU  re  veraed,  and  judgment 
have  iieen  ordered  in  favor  of  tha  plalnllQ's  iu  error. 
Having  jurisdiction  of  the  case,  thia  court  can  now 
direct  that  suDh  reversal  be  mode  and  auch  judgment 
t>eentQred.  Mandate  to  Supreme  Court  ot  Appeals  ot 
VIrgiula  recalled,  and  judgment  directed  reversing  tha 
Judgment  ot  tbe  Circuit  Court  and  awarding  Judgment 
to  plaintiff^.  WilliamB  et  al,  plaiuliffg  in  error,  v. 
Brvjfy.  Opinion  by  Field,  J. 
[Oeclded  December,  ISSO,] 
Practice  —  kffect  of  AUBtrDiiBNT  OF  plbadiho^ 

sent  of  parties  a  juiy  trial  was  waived  and  tha  ease 
was  tried  by  the  court.  At  the  cloae  of  the  avid enoe 
plalutiff  asked,  and  ognluat  tbe  objection  of  the  delend- 
nnt  obtained,  leave  to  amend  his  declamtlou  so  as  to 
avoid  a  variance  between  the  plead  lugs  and  tba  proof. 
The  defendant  then  put  In  a  general  denial  to  tb« 
amended  declaration  and  demanded  a  jury  trial.  Tbli 
the  court  refused,  but  gave  the  defendant  leave  to  In- 
troduce additional  avIdenceJt  ha  desired.  By  sectiou 
064,  U.  S.  B.  S..  the  trial  court  may  at  anytime  permit 
either  ottbc  parties  toameiid  any  detect  in  the  proeeat 
or  pleadings  upon  such  conditions  as  It  shall  lu  Its  dl*- 
oretlonor  by  its  rules  prescribe.  Jletd.  that  tbis  clearly 
nutborizes  the  allowance  ot  amendment*  duriug  Iha 
progress  ot  atrial  lu  furlhorance  of  Justice.  When 
such  an  amendment  is  permitted  the  court  must  iu  it« 
discretion  determiua  whether  any  submiaaiou  which 
bos  been  made  ought  to  be  vacated.  Here  tha  court 
decided  that  it  ought  not,  and  in  this  there  was  noth- 
ing wrong.  Neither  tbe  nature  of  tbe  case  nor  ih« 
real  Issue  between  the  parties,  as  It  bid  been  tried,  wu 
Changed  by  the  amendment.  All  that  bad  been  don« 
WHS  to  preseot  by  the  pleadlbgs,  fairly  and  on  Its  mer- 
its, the  ooutroveny  as  it  bad  actually  been  tried. 
Judgment  ot  D.  S.  Ciro.  Ct.,  Connecticut,  sffimMd. 
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Bamberger,  plaintiff  in  error,  v.  Terry.    Opiuiou  by 

Waite,  C.  J. 

[Decided  Jau.  10, 1881.] 

Statutory  construction  —  effbct  of  change 
IN  umttation  upon  kxistinq  rights  —  bankrupt 
LAW.  — Oq  the  15th  of  November,  1873,  M.  made  a 
transfer  of  securities  to  A.  to  secure  an  existing  debt, 
A.  having  reason  to  believe  that  M.  was  insolvent. 
This  was  a  preference  under  the  bankrupt  law,  if  a 
petition  in  involuntary  bankruptcy  should  be  filed 
within  four  months.  Such  a  petition  was  filed  against 
H.,  February  4,  1874,  within  the  four  months*  limita- 
tion. June  22, 1874,  Congress  amended  the  bankrupt 
law,  changing  the  limitation  to  two  months.  The 
assignee  in  bankruptcy  of  M.  commenced  an  action 
against  A.  to  recover  the  securities  as  transferred  in 
violation  of  the  bankrupt  law.  May  11,  1875.  Held^ 
that  the  limitation  of  two  months  could  not  be  set  up 
as  a  defense.  The  rights  of  the  parties  were  fixed  be- 
fore the  new  law  was  passed.  The  assignee  had  a  vested 
right  to  the  securities  or  to  their  value.  The  defend- 
ant was  under  legal  obligation  to  return  these  secu- 
rities or  to  pay  their  value  to  the  assignee.  To  hold 
that  Congress  intended  by  this  amendatory  statute  to 
take  away  that  right  of  action  is  to  hold  that  it  in- 
tended by  a  retrospective  statute  to  destroy  a  vested 
right  of  property  or  an  existing  right  of  action.  If  it 
be  conceded  that  Congress  could  do  this,  the  principle 
is  well  established  that  no  law  will  be  construed  to  act 
retrospectively  unless  its  language  imperatively  re- 
quires such  a  construction.  Decree  of  U.  S.  Circ.  Ct., 
S.  D.  New  York,  affirmed.  Auffm'ordt  et  al.,  appeU 
laaits,  V.  Rosin.  Opinion  by  Miller,  J. 
[Decided  Jan.  24, 1881.] 


i 


MAINE  SUPREME  JUDICIAL  COURT  AB- 
STRACT. 

MARCH,  1880.* 

AOKNT  —  TO  SELL  AND  BUY  GOODS  HAS  NO  AUTHOR- 
ITT  TO  GIVE  NOTES  FOR  LOANS  —  PRINCIPAL  RETAIN- 
ING   FRUITS    OF    UNAUTHORIZED  ACTS,    LIABLE. —An 

agent  appointed  by  a  company  to  have  charge  of  a 
%tore,  sell  the  goods,  and  from  time  to  time  make  such 
parchases  of  goods  as  might  be  necessary  in  his  judg- 
tneut,  subject  to  the  general  oversight  of  the  directors, 
bas  no  authority  to  give  notes  of  the  company  in  order 
to  procure  loans  of  money;   and  when  notes  in  suit 
'Were  thus  given  the  plaintiff  cannot  recover.    When 
an  agent,  without  the  authority  or  knowledge  of  his 
XHrincipal,  borrows  money  and  applies  it  to  the  pay- 
tnent  and  discharge  of  the  legal  liabilities  of  his  princi- 
pal, and  the  principal  knowingly  retains  the  benefit  of 
aaoh  payment,  the  lender  may  recover  therefor  in  an 
action  against  the  principal  for  money  had  and  re- 
fseived.    A  principal  cannot  knowingly  retain  the  bene- 
fit of  money  hired  by  his  agent  in  the  name  of  the 
principal,  and  at  the  same  time  legally  refuse  to  repay 
the  loan  upon  the  ground  that  the  agent  had  no  au- 
thority to  borrow  money.    Merchants'  Bank  v.  State 
Bank,  10  Wall.  604;  Mayor  of  Nashville  v.  Ray,  19  id. 
484 ;  BiBsell  v.  Jefferson ville,  24  How.  300 ;  Sedgwick  on 
Stat.  6i  Const.  Law,  90 ;  Tracy  v.  Talmage,  14  N.  Y.  1G2 ; 
Curtis  V.  Leavitt,  15  id.  9;  Oneida  Bunk  v.  Ontario 
Bank,  21  id.  490;  Green's  Brice*s  Ultra  Vires,  G18 ;  Chi- 
cago Build.  Soc.  v.  Crowell,  65  111.  459;   DeGroff  v. 
American  Lin.  Th.  Co.,  21  N.  Y.  124;  Bissell  v.  Mich- 
igan Sooth.,  etc.,  R.  Co.,  22  id.  258>;  Bradley  v.  Ballard, 
66  111.417;  Steam  Navigation  Co.  v.  Weed,  17  Barb. 
878;  State  Board  of  Agriculture  v.  Citizens'  R.  Co.,  47 
lud.  41)7;  17  Am.  Rep.  702;  DiU  v.  Wareham,  7  Mete. 
488;  White  t.  Franklin  Bank,  22  Pick.  181 ;  Atlas  Bank 

*  To  appear  In  71  Maine  Beports. 


V.  Nahant  Bank,  3  Mete.  581 ;  Railway  Co.  v.  McCarthy, 
6  Otto,  267;  Franklin  Co.  v.  Lewiston  Sav.  Bank,  68 
Me.  49;  compare,  also.  Concord  v.  Delaney,  56  id.  201; 
58  id.  309;  Parish  v.  Wheeler,  22  N.  Y.  503.  Perkins 
V.  Boothby.    Opinion  by  Symonds,  J. 

Eminent  domain  —  corporation  entitled  to  ex- 
ercise, NOT  LIABLE  FOR  CONSEQUENTIAL  DAMAGES.  — 

When  the  Legislature,  in  the  legitimate  exercise  of  the 
right  of  eminent  domain,  has  cliartered  a  corporation 
with  certain  powers  and  privileges,  the  corporation  in 
the  exercise  of  its  corporate  rights  is  not  liable  for  con- 
sequential damages  arising  from  such  exercise,  without 
fault  or  negligence  on  its  part.  Boothby  v.  Andros- 
coggin, etc.,  R.  Co.,  51  Me.  318;  Burroughs  v.  Housa- 
tonic  R.  Co.,  15  Conn.  124;  Lawler  v.  Baring  Boom 
Co.,  56  Me.  443;  Hatch  v.  Vermont,  etc.,  R.  Co.,25  Vt. 
49;  Cleveland*  Pittsb.  R.  Co.  v.  Speer,  56  Penn.  St. 
325.  Stunner  V.  Richardson  Lake  Dam  Co.  Opinion 
by  Apple  ton,  C.  J. 

Real  estate— water  wheel  in  mill,  a  fixture- 
mill  BUILT    BY   ONE    IN   POSSESSION    UNDER  VERBAL 

CONTRACT  OF  SALE,  REALTY. — The  Water  whccl  and 
gearing  put  into  a  mill  to  be  used  permanently  for  op- 
erating said  mill,  become  fixtures  and  pass  with  the 
mill.  Farrar  v.  Stackpole,  6  Me.  164;  Pope  v.  Jack- 
son, 65  id.  165;  Blethen  v.  Towle,  40  id.  310.  A  mill 
built  upon  land  in  possession  of  the  builder  under  a 
verbal  contract  for  its  purchase  becomes  a  part  of  the 
realty,  and  the  same  result  follows  though  built  for  a 
third  person  with  an  understanding  that  such  third 
person  will  take  the  premises  upon  certain  conditions. 
Though  a  person  in  possession  under  a  verbal  contract 
of  purchase  is  a  tenant  at  will,  he  is  not  liable  for  rent 
so  long  as  he  performs  the  terms  of  his  contract,  or 
they  are  waived  by  the  vendor.  And  all  improvements 
made  while  such  contract  is  in  force  are  made  under 
the  agreement  of  purchase  and  not  as  tenant.  In  such 
case  the  principles  of  law  applicable  to  landlord  and 
tenant  in  relation  to  improvements  made  do  not  ap- 
ply ;  but  in  the  absence  of  any  other  agreement,  they 
become  a  part  of  the  freehold,  as  in  the  case  of  mort- 
gagor and  mortgagee.  1  Cruise,  46;  Fuller  v.  Tabor, 
39  Me.  521;  Pullen  v.  Bell,  40  id.  314;  Russell  v.  Rich- 
ards, 1  Fairf.  429;  Dingley  v.  Buflfum,57  Me.  381;  Pat- 
terson V.  Stoddard,  47  id.  355;  Gould  v.  Thompson,  4 
Met.  224.    Lapham  v.  Norton.   Opinion  by  Danforth,  J. 
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Accessory — one  aiding  to  commit   one  grime 

NOT  accessory  TO  ANOTHER  COMMITTED  BY  HIS  AC- 
COMPLICES WITHOUT  HIS  KNOWLEDGE.  —  Where  de- 
fendant rowed  a  boat  containing  others  to  a  place  to 
enable  the  others  to  rob  a  safe,  and  waited  for  them 
while  they  were  absent  for  that  purpose,  held,  that  he 
would  not  be  guilty  of  the  robbery  of  a  person  whom 
his  associates  met,  he  having  no  knowledge  of  an  in- 
tent to  commit  a  robbery  of  such  person.  It  is  true 
the  accessory  is  liable  for  all  that  ensues  upon  the  exe- 
cution of  the  unlawful  act  contemplated;  as,  if  A 
commanded  B  to  beat  C,  and  he  beats  him  so  that  be 
dies,  A  is  accessory  to  the  murder.  So,  if  A  command 
B  to  burn  the  house  of  C,  and  in  doing  so  the  house  of 
D  is  also  burned,  A  is  accessory  to  the  burning  of  D*s 
house.  So,  in  this  case,  if  defendant  had  knowledge 
of  the  intention  to  rob  the  safe,  and  aided  and  abetted 
his  associates  in  the  commission  of  that  offense,  and 
if,  in  furthering  that  purpose,  a  fatal  assault  had  been 
made  upon  any  one,  the  defendant  would  have  been 
accessory  to  the  murder.  But  if  the  accessory  order 
or  advise  one  crime,  and  the  principal  intentionally 
commit  another,  for  instance,  to  bora  a  houae^  «k.vA 
I  instead  of  that  he  oomm\t  «k  \as^»ii':f  ^c]it  \a  Q^\fi.\s\\»^ 
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crime  against  A,  aud  instead  of  so  doing  he  intention- 
ally oommit  the  same  crime  against  B,  the  accessory 
will  not  be  answerable.  1  Whart.  on  Crim.  L.,  §  134. 
Iowa  Sup.  Ct.,  Deo.  16, 1880.  State  of  Iowa  v.  Lucas, 
Opinion  by  Day,  J. 

Information  —  kxistence  of   one  not  bar  to 

ANOTHER  for  SAME  OFFENSE  —  CONSTITUTIONAL  liAW 

—  State  law  authorizino  prosectttion  by  in- 
formation, VALID.— (1)  The  existence  of  one  informa- 
tion is  not  a  bar  to  another  one  for  the  same  offense. 
Ex  parte  Cahill,  52  Cal.  403;  Ex  paHe  Walsh,  39  id.  705. 
In  Dutton  v.  State,  5  Ind.  534,  it  was  held  that  '*  an- 
other indictment  pending  for  the  same  offense  consti- 
tutes no  ground  for  abatement.  This  in  criminal 
prosecutions  seems  to  be  the  settled  rule."  1  Chitty*8 
Crim.  L.  447,  and  in  Commonwealth  v.  Murphy,  11 
Cush.  472,  it  is  said  that  "the  pendency  of  one  indict- 
ment is  no  ground  for  plea  in  abatement  to  another 
indictment  in  the  same  court  for  the  same  cause."  In 
Mizza  V.  State,  36  Miss.  616,  it  was  decided  that  *'the 
motion  in  arrest  of  judgment,  on  the  ground  that 
other  indictments  of  similar  import  were  then  pending 
in  the  same  court  against  the  same  defendant,  was 
properly  overruled."  In  United  States  v.  Herbert,  6 
Cranoh's  C.  C.  87,  it  is  said  that  "the  pendency  of 
another  indictment  against  the  defendant,  for  the 
same  offense,  is  no  ground  for  arresting  the  judgment." 
See,  also.  Whart.  Cr.  PI.  &  Pr.,  §  452.  (2)  A  State  law 
authorizing  a  prosecution  by  information  is  not  in 
violation  of  the  provision  of  the  Federal  Constitution 
forbidding  a  State  to  "deprive  any  person  of  life,  lib- 
erty or  property  without  due  process  of  law."  The 
meaning  of  due  process  of  law  is,  that  every  citizen 
shall  hold  his  life,  liberty,  property  aud  immunities 
under  the  protection  of  the  general  rules  which  govern 
society.  Dartmouth  College  v.  Woodward,  4  Wheat. 
519.  See,  also,  James  v.  Reynolds,  2  Tex.  251;  Den  v. 
Murray,  18  How.  272;  Heuber  v.  Reily,  63  Penn.  St. 
117.  In  People  v.  Supervisors,  etc.,  70  N.  Y.  234,  it 
was  held  that  "  the  Legislature  has  the  right  to  take 
away  a  particular  form  of  remedy  and  give  a  new  one." 
When  life  and  liberty  are  in  question,  there  must,  in 
every  instance,  be  judicial  proceedings;  and  that  re- 
quirement implies  an  accusation,  a  hearing  before  an 
impartial  tribunal  with  proper  jurisdiction,  aud  a  con- 
viction and  judgment  before  the  punishment  can  be 
inflicted.  But  the  States  will  prescribe  their  own 
modes  of  proceeding  and  trial.  Tlie  accusation  may 
he  by  grand  jury  or  without  one,  the  trial  by  jury  or  by 
court ;  and  whatever  is  established  will  be  "  due  pro- 
cess of  law,"  so  that  it  be  general  and  impartial  in 
operation,  aud  disregard  no  provision  of  Federal  or 
State  Constitution.  In  general,  however,  an  accused 
person  will  be  entitled  to  the  judgment  of  his  peers, 
unless  that  mode  of  trial  is  expressly  dispensed  with 
by  law.  (3)  Nor  is  it  in  violation  of  the  fourteenth 
amendment.  Rowan  v.  State,  30  Wis.  129;  Walker  v. 
Sauvinet,  92  U.  S.  90;  United  States  v.  Cruiksbank, 
92  id.  554;  Bank  of  Columbia  v.  Oakley,  4  Wheat.  244. 
California  Sup.  Ct.,  Nov.  4, 1880.  Kalloch  v.  Superior 
Court  of  San  Francisco  et  ai.  Opinion  by  Morrison, 
C.  J. 

'Robbery  —force  necessary  to  constitute.— To 
constitute  robbery,  as  distinguished  from  larceny  from 
the  person,  there  must  be  force  or  intimidation  in  the 
act;  therefore,  where  a  thief  slipped  his  hand  into  the 
pocket  of  a  lady  and  got  his  finger  caught  therein,  and 
she  felt  the  hand,  and  turning  saw  him  looking  uncon- 
cernedly at  the  houses,  and  caught  him  by  the  coat, 
which  was  left  with  her  in  making  his  escape,  Held, 
that  the  crime  is  larceny  from  the  person  and  not  rob- 
bery, though  the  lady's  hand  was  torn  in  extracting 
his  hand.  (Georgia  Sup.  Ct..  Dec.  28,  1880.  Fanning 
V.  State  o/  OeoTffia, 
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Minutes  of  the  Executive  Committee. 


THE  following  resolutions,  having   been  duly  sub- 
mitted to  the  Executive  Committee,  have  been 
adopted,  by  correspondence : 

I.  Resolved^  That  a  Committee  of  Arrangements, 
consisting  of  five  members  of  the  New  York  State  Bar 
Association,  be  appointed  by  the  Chairman  of  the  Ex- 
ecutive Committee;  that  such  Committee  of  Arrange- 
ments have  power  to  add  to  their  number  one  from 
each  Judicial  District,  and  to  fill  vacancies  in  the 
Committee;  that  they  be  charged  with  the  duty  of 
making  arrangements  for  the  next  Annual  Meeting  of 
the  Association  by  inviting  the  reading  of  papers  and 
the  delivery  of  addresses ;  by  securing,  through  corre- 
spondence or  otherwise,  the  active  co-operation  of  the 
Standing  Committees  in  bringing  before  such  Annual 
Meeting,  matters  of  general  interest  to  the  Association, 
within  their  several  Departments,  and  by  preparing  a 
plan  for  the  order  of  exercises;  and  that  they  be  re- 
quested to  report  progress  to  this  Committee,  or  the 
Secretary  thereof,  with  such  suggestions  as  they  think 
proper,  on  or  before  the  Ist  day  of  September,  1881. 

II.  Resolved^  That  the  next  Annual  Meeting  shall  be 
held  on  Tuesday,  the  20th  day  of  September,  1881,  at 
10  o'clock  a.  m.,  at  the  city  of  Albany,  when  the  busi- 
ness of  the  Association  shall  be  first  in  order,  and  dur- 
ing the  session  for  the  transaction  of  business  no 
persons  shall  be  invited  to  be  present  who  are  not 
members  of  the  Association,  or  reporters  of  the  pro- 
ceedings. 

III.  Resolved,  That  after  the  business  of  the  Associa- 
tion shall  have  been  transacted,  the  other  exercises 
shall  be  taken  up  and  continued  as  may  be  arranged  by 
the  Committee  of  Arrangements,  subject  to  the  direc- 
tion of  the  Executive  Committee. 

IV.  Resolved,  That  the  Committee  on  Law  Reform 
be  requested  to  take  into  consideration  the  subject  of 
the  Codification  of  the  Common  Law,  as  already  re- 
ported to  the  Legislature,  and  to  report  its  views  and 
opinions  thereon  in  writing  at  the  next  Annual  Meet- 
ing of  the  New  York  State  Bar  Association. 

V.  Resolved^  That  the  members  of  each  of  the  *'  Dis- 
trict Committees  on  Admissions  "  bo  individually  re- 
quested to  take  immediate  steps  toward  perfecting  the 
organization  of  such  Committees  under  the  provisions 
of  By-law  VI,  and  of  Art.  VII  of  the  Constitution,  and 
when  so  organized  to  use  their  best  exertions  in  pro- 
curing written  proposals  for  membership  of  the  Asso- 
ciation (under  the  provisions  of  such  By-law),  to  be 
made  to  such  several  **  District  Committees  on  Admis- 
sions," of  members  of  the  profession  (eligible  under 
Art.  Ill  of  the  Constitution)  who  are  interested  in  the 
objects  of  the  Association  (as  declared  in  Art.  II  of  its 
Constitution),  to  the  end  that  the  names  of  such  per- 
sons may  be  reported  to  the  "  General  Committee  on 
Admissions"  under  said  By-law,  and  submitted  to  the 
"  General  Executive  Committee  "  for  election,  under 
said  Article  III  of  the  Constitution. 

VI.  Resolved,  That  the  members  of  each  of  the  **  Dis- 
trict Executive  Committees  "  be  individually  requested 
to  take  immediate  steps  toward  perfecting  the  organ- 
ization of  such  Committees  under  the  provisions  of 
By-law  V  and  Article  VI  of  the  Constitution;  and 
that,  when  so  organized,  the  Chairman  of  each  '*  Dis- 
trict Executive  Committee "  report  the  same  to  the 
Secretary  of  the  '*  General  Executive  Committee,"  to 
the  end  that  he  may  be  enabled  to  comply  with  the 
Rules  and  Regulations  of  the  *' General  Executive 
Committee,"  as  printed  (at  page  5  of  Vol.  Ill,  and  at 
page  27  of  Vol.  IV)  in  the  Reports  of  the  Assooiation. 

VII.  Resolved^  That  the  Committee  on  Prises  be 
requested  to  make  general  "rales  for  the  oontestfor 
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snch  prizes  as  maj  be  instituted  by  or  under  the  sanc- 
tion of  the  Association  *'  (in  conformity  with  Art.  X 
of  the  Constitution),  and  to  report  the  same  as  soon  as 
practicable  to  the  Executive  Committee  of  the  Asso- 
ciation. 

VIII.  Hf solved,  That  any  City  or  County,  or  other 
local  Bar  Association  in  this  State,  may  appoint  dele- 
gates, not  exoeedin}<  three  in  number,  to  the  next 
Annual  Meeting  of  the  Association,  to  be  held  in  the 
city  of  Albany,  on  the  20th  day  of  September,  1881, 
that  such  delegates  shall  be  entitled  to  participate  in 
the  proceedings  at  and  during  such  meeting;  and  that 
the  Corresponding  Secretary  of  this  Association  give 
notice  of  this  resolution  to  each  of  such  Associations. 

Dated  Albany,  Feb.  23,  1881. 

S.   W.   ROSENDALB, 

Secretary  Executive  Committee. 


NEW  1300KS  AND  NEW  EDITIONS. 

May's  Criminal  Law. 

The  Law  of  Crimea.    By  John  Wilder  May.    Boston  :  Little, 
Brown  &  Co.    Pp.  xxii,  230. 

THIS  is  an  addition  to  the  excellent  **  Students* 
Series."  Mr.  May  is  a  competent  writer  on  crim- 
inal law,  and  he  has  given  in  ttiis  small  compass  a  good 
summary  of  its  essential  principles  and  definitions  of 
the  principal  crimes.  For  its  particular  purpose  the 
work  is  admirably  fitted. 

V  Jacob's  Fisher's  Digest. 

We  have  several  times  expressed  our  favorable  opin- 
ion of  this  important  republication.  The  present  vol- 
ume contains  the  titles  Impeachment  —  Land,  and 
columns  6401-8114.  Published  by  Geo.  S.  Diossy,  New 
York. 

Bhetorig  as  an  Art  of  Persuasion. 

Hhetoric  as  an  Art  of  Persuasion.  From  the  standpoint  of  a 
lawyer.  By  an  old  lawyer.  Des  Moines,  Iowa  :  Mills  & 
Company,  1880. 

To  become  an  eloquent  advocate  is,  we  presume,  the 
Ambition  of  almost  every  one  who  enters  upon  the 
•tudy  of  the  law,  and  we  suppose  that  it  is  the  general 
belief  among  young  men  that  eloquence  may  be  taught 
%nd  learned  as  writing  and  arithmetic  are.    And  this 
belief  is  not  confined  to  young  men,  many  mature 
beads  being  jtossessed  of  it,  the  only  difference  being 
that  the  former  seek  to  obtain  by  study  a  desirable 
talent,  while  the  latter  set  themselves  up  as  teachers  of 
it.     Tears  and  experience,  however,  make  it  plain  to 
most  of  us  that  fluency  of  speech  is  only  one  among 
many  of  the  desirable  qualifications  of  a  lawyer  or  a 
scholar,  that  it  is  not  iAdispensable  to  success,  and  that 
It  cannot  be  taught  by  rule.    For  reasons  such  as  these 
oar  confidence  in  the  practical  value  of  any  work  on 
Khetoric  is  Very  limited,  at  least  so  far  as  a  means  of 
«dacation  in  public  speaking.    It  is  well  enough  fur  a 
speaker  to  be  familiar  with  the  rules  commonly  ac- 
cepted among  scholars  for  the  orderly  arrangement  of 
tonnal  addresses^  and  with  the  names  given  to  the  fig- 
ta&i  of  speech  abounding  in  human  language.    But 
this  knowledge  will  avail  nothing  to  furnish  him  with 
words  and  ideas,  which  are  what  he  most  needs  for  his 
purpose.    We  imagine,  therefore,  that  the  work  before 
us  will  somewhat  disapi)oint  those  for  whom  it  is  stated 
that  it  is  written,  namely,  **  students  of  law  and  younger 
members  of  the  legal  fraterpity,'*  and  *' other  young 
gentlemen  of  literary  tendencies  and  honorable  ambi- 
tioii,'*  If  they  seek  in  Its  pages  practical  instruction  in 
what  has  been  termed  the  art  of  oratory.    It  is  a  small 
octavo  Tctome  of  188  pages.    The  text,  which  treats  of 
tile  diTidons  of  a  tpeeoh  into  exordium,  statement  of 
fliMp  ngmnent  and  peroration,  and  of  figures  of  speech, 


occupies  about  sixty  pages,  the  remaining  space  being 
devoted  to  illustrations  taken  from  various  sources, 
ancient  and  modern.  These  selections  embrace  a 
wide  field,  the  Holy  Scriptures,  Demosthenes,  Cicero, 
Shakespeare,  Longfellow,  Webster,  the  gifted  Miss 
Sue  Clagett  of  Keokuk,  and  other  writings  and  writers 
of  eminence  contributing  to  them.  Why  is  the  *'  sweet 
singer  of  Michigan  *'  omitted  ?  The  press-work  upon 
the  volume  is  excellently  done. 

Amos^  Remedies  for  War. 

Political  and  Legal  Remedies  for  War.  By  Sheldon  Amos, 
M.  A.,  Barristt^r  at  Law,  late  Professor  of  Jurisprudence 
In  University  College,  London.  New  York:  Harper  & 
Brothers,  Franklin  Square,  1880.    Pp.  245. 

In  every  quarter  of  the  globe  in  the  year  1880  there 
was  war  or  war  was  imminent.  In  America,  Chili  and 
Peru  were  in  collision.  In  Asia,  England  was  defend- 
ing her  possessions  and  Russia  was  extending  hers. 
In  Africa,  England  again  was  in  a  conflict  of  defense 
or  aggrandizement.  In  Europe,  Greece  and  Turkey 
were  just  on  the  verge  of  falling  foul  of  each  other  in 
hostile  array.  And  the  great  nations  of  the  earth, 
with  the  exception  of  the  United  States,  were  keeping 
up  large  standing  armies  and  expensive  navies  to  the 
heavy  burden  of  their  people,  in  view  of  the  imnitnence 
of  an  appeal  to  force  by  some  one  or  more  of  the  family. 
In  the  midst  of  this,  an  essay  is  published,  of  a  philo- 
sophic student  who  was  remote  from  the  din  of  arms 
and  the  Qlash  of  preparation,  on  the  remedies  —  that  is 
the  preventatives  —  of  war.  With  what  seems  at  first 
a  blindness  to  the  nature  of  war,  that  it  is  the  ener- 
getic exercise  of  immense  material  and  physical  force 
to  effect  the  egotistic  will  of  the  sovereigns  who  wage 
it,  he  classes  the  remedies  for  it  as  political  and  legal, 
and  hopefully  looks  forward  to  '*  the  possibility  of  a 
permanent  peace."  But  there  are  "Laws  of  War," 
though  war  itself,  in  its  horrible  rush,  tramples  on 
every  natural  right,  ruthlessly  sacrificing  property, 
liberty  and  life,  and  that  permanent  peace  is  possible 
is  not  the  vagary  of  n  dreamer,  but  a  thing  in  the  fore- 
cast of  the  philosopher  reasoning  from  experience  and 
his  observation  of  the  progress  of  the  human  race.  He 
perceives  that  war,  however  violent  and  irregular  as  a 
means,  is  ofttimes  waged  for  the  support  of  legal 
rights;  and  that  civilization  has  introduced  restric- 
tions upon  the  exercise  of  what  have  been  called  the 
extreme  rights  of  war.  He  perceives  that  the  condi- 
tion of  prisoners  of  war  has  been  much  ameliorated, 
both  in  the  treatment  of  tliem  from  the  moment  of 
capture  to  that  of  discharge,  and  in  the  greater  ease  of 
parol  and  exchange;  that  truces  and  armistices  are 
treated  as  binding  engagements;  while  the  rights  of 
neutrals  have  come  to  be  more  regarded  and  defended. 
So  that  Professor  Amos  well  suggests  as  three  legiti- 
mate aims  of  laws  of  war,  to  mitigate  its  severity,  to 
reduce  its  frequency,  and  to  pave  the  way  for  its  abo- 
lition. He  points  out  that  its  abolition  is  not  impos- 
sible, inasmuch  as  mankind  in  its  progress  has  abol- 
ished the  private  wars  that  marked  the  middle 
period  of  the  feudal  system,  that  judicial  combats 
have  given  up  the  hold  they  once  had  on  the  legal 
and  political  mind,  and  that  duelling  has  so  decayed 
in  public  estimation  as  to  be  put  in  most  minds  and 
in  many  codes  on  a  par  with  crime.  These  three 
instances  wore,  but  war  in  miniature ;  for  they  were 
the  seeking  of  self-interest  by  force.  He  remarks  that 
the  character  of  public  and  national  war  has  changed ; 
that  it  is  theoretically  held  as  a  disastrous  means  to  an 
indispensable  end;  that  no  more  injury  is  to  be  dealt 
upon  the  enemy  than  is  needed  to  attain  that  end :  and 
that  it  is  the  duty  of  the  statesman  to  use  all  peaceful 
means  before  plunging  his  country  into  war;  that  the 
progress  of  civilization  is  against  it;  the  advance  of 
economic  science  is  opposed  to  Vt^  va  \sy  >iXift  v^'^^^'^^^ 
of  that  BcVenoe  the  pnbWo  l^ioxx^^  %xkdL  l<8^i\»%  ^a» 
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taught  to  look  upon  other  natious  as  of  more  advant- 
age in  peaceful  dealings  than  in  ruinous  and  destruct- 
ive conflicts;  that  public  sentimont  condemns  it, 
influenced  b^  the  diffusion  of  education,  taught 
through  the  press  by  its  correspondents  in  the  field, 
what  war  really  is ;  the  growth  of  liberal  principles, 
the  theories  of  philosophers,  the  principles  of  religion, 
the  habits  of  international  co-operation  and  associa- 
tion, are  all  antagonistic  to  it. 

After  setting  forth  the  causes  of  modem  European 
wars,  the  author  treats  of  some  political  remedies  for 
war;  and  discussing  first  the  nature  and  possibility  of 
such  and  other  remedies,  he.  names  intervention  of 
States;  mediation  and  arbitration;  treaties,  and  es- 
pecially treaties  of  peace,  as  having  considerable  iuflu- 
ence  in  determining  not  only  the  legal  but  the  moral 
relations  of  States  to  each  other ;  the  preservation  of 
a  balance  of  power,  by  keeping  in  existence  smaller 
States ;  the  neutralization  of  States,  seas,  canals  and 
railways ;  the  keeping  on  foot  of  large  standing  armies, 
and  the  accumulation  of  munitions  of  war,  in  the 
effect  produced  on  the  public  mind  by  the  enormous 
burden  imposed  upon  the  community ;  and  lastly  by 
international  conferences  and  congreisses.  Of  the 
legal  remedies  for  war,  the  author  names  the  legal 
operation  of  war  on  trade,  especially  in  the  proposed 
exemption  of  private  persons  and  property  from  mari- 
time capture ;  und  the  laws  of  war  as  bearing  on  peace. 
Of  these  laws,  are  the  consideration  shown  to  non- 
combatants,  to  prisoners  of  war,  and  to  private  com- 
merce, the  principles  of  which  have  been  embodied 
in  treaties,  and  instructions  to  armies  in  the  field,  and 
in  conventions  between  States. 

We  are  able  to  give  but  a  skeleton  of  the  work.  The 
filling  up  as  found  in  the  volume  is  interesting  and  in- 
structive. The  book  is  written  in  excellent  style  and 
method,  from  full  thought  find  information  upon  the 
subject. 

It  may  not  seem  at  first  to  have  aught  to  do  with 
law.  But  the  remedies  for  war  are  closely  connected 
with  international  law,  and  must  some  of  them  be 
worked  out  to  full  effect  by  the  establishment  of  rules 
by  the  concurring  consent  of  States.  Such  roles  are 
law. 


Welus  on  JUBISDICnON. 

A  TreaUm  on  the  JuriBdiction  of  CourU.  In  two  volumes, 
each  volume  complete  in  itself.  By  J.  C.  Wells,  author 
of  **  Res  Adjudicata  and  Stare  Decisis,"  **  Separate  Prop- 
erty of  Married  Women,*'  '*  Questions  of  Law  and  Fact, 
Instructions  to  Juries  and  Bills  of  Exception,"  *'  Magna 
Charta,"  etc.  Volume  I  containing  part  I,  elementary 
principles.  Part  II.  specific  original  Jurisdiction.  St. 
Paul  West  Publishing  Company.    1880. 

It  is  a  diffieult  task  for  any  one  to  attempt  to  satisfy 
himself  regarding  the  value  of  a  work  that  is  confess- 
edly unfinished,  notwithstanding  the  author  may  as- 
sure his  readers,  as  Mr.  Wells  has  done  in  his  first  vol- 
ume on  the  jurisdiction  of  the  courts,  that  each  volume 
is  complete  in  itself.  A  cursory  examination,  however, 
has  given  us  an  unfavorable  impression  of  the  author^s 
research,  of  his  philosophical  comprehension  of  the 
branch  of  the  law  upon  which  he  treats,  and  of  his  ap- 
preciation of  the  relative  value  of  the  material  he  has 
Gathered. 

The  superficial  character  of  the  work  is  apparent  in 
the  first  chapter  entitled  **  jurisdiction  defined,** 
wherein  the  etymology  of  the  word  is  disposed  of  in 
seven  lines;  its  limits  and  definition,  in  a  page.  In 
this  no  reference  is  made  to  the  relation  of  jurisdiction 
to  due  process  of  law,  to  the  argument  of  Mr.  Webster 
in  the  DartmotUh  College  case,  or  of  counsel  in  the 
more  recent  case  of  Lange  v.  Benedict.  On  the  other 
hand  an  entife  chapter  is  devoted  to  the  illegal  courts 
of  the  Southern  States  during  the  rebellion,  a  subject 
now,  we  tnieb,  ever  to  be  obsolete.    A  chapter  of  only 


four  pages  is  devote  to  the  distinction  between  courts 
of  inferior  and  superior  jurisdiction.  The  principal 
part  of  the  volume  is  filled  with  the  jurisdiction  of  the 
courts  over  special  subjects,  such  as  Admiralty,  At- 
tachments, Bankruptcy,  Claims  against  the  General 
Government,  Crimes,  Commissioners  of  Highways, 
Equity,  Garnishment,  Habeas  Corpus^  Mandamus, 
Naturalization,  Quo  WarrafUo,  Taxation.  These  top- 
ics are  treated  without  any  orderly  arrangement  of 
subject,  even  an  alphat»etical  one.  The  book  does  not 
contain  any  attempt  at  historical  research.  There  is 
no  account  of  the  rise  of  the  courts  in  England  or 
America,  the  growth  of  jurisdiction,  or  the  origin  of 
the  distinction  between  courts  of  general  and  special 
jurisdiction.  Had  this  been  given,  the  author  would 
probably  have  been  prevented  from  stating  that "  where 
the  want  of  jurisdiction  relates  to  the  subject-matter, 
a  court  cannot  render  a  legal  judgment  in  it  even  for 
the  defendant  to  recover  costs,  unless  this  be  expressly 
authorized  by  statute 'Wpage  11).  In  the  olden  time 
the  plaintiff  filed  his  petition,  praying  that  a  writ  might 
issue,  and  thereby  in  every  case  he  invested  the  court 
with  jurisdiction  over  him  personally,  and  conse- 
quently the  court  could  always  award  costs  against 
him,  however  powerless  it  might  be  for  want  of  juris- 
diction to  make  such  an  order  against  the  defendant. 
Now  although  the  petition  is  abolished,  the  effect  re- 
mains. The  Court  of  Appeals  of  New  York,  in  Dud' 
ley  V.  Mayhew,  3  N.  Y.,  recognized  their  power  to 
award  costs  against  plaintiff  where  they  had  no  juris- 
diction of  the  subject-matter,  although  they  did  not 
exercise  it  In  this  case.  In  conclusion  it  appears  that 
our  author  is  ignorant  of  DuPonceau's  valuable  work 
on  Jurisdiction,  and  that  he  did  not  consult  in  the 
preparation  of  this  volume  such  works  as  Austin  on 
Jurisprudence,  Sprague's  New  Science  of  Law ;  Reeves* 
History  of  English  Law,  or  Wheaton,  or  any  of  the 
great  continental  authors.  And  in  these  days  of  end- 
less book-making  a  law  writer  to  secure  for  himself  an 
abiding  place  must  be  exhaustive,  thorough,  philosophi- 
cal, profound. 

CORRESPONDENCE. 

Fraud. 

Editor  of  (he  Albany  Law  Joumcd: 

Permit  me  to  offer  a  definition  of  fraud,  to  which 
I  invite  your  readers  to  suggest  improvements : 

Fraud  is  that  mental  peculiarity  which  must  exist 
in  a  person  when  he  intentionally  so  conducts  himself 
as  to  mislead  and  thus  injure  another,  who  stands  in  a 
relation  of  confidence  to  him,  and  on  account  of  this 
relation^as  a  right  to  rely  upon  such  conduct. 

MSMNON. 

♦ 
NOTES. ' 

WE  have  received  a  pamphlet,  consisting  in  an  ad- 
dress read  by  Douglas  Campbell  before  the  New 
York  Municipal  Society,  on  **  Tenure  of  oflSce  under 
the  New  York  charter — Civil  Service  Reform  in  Prac- 
tice.** Mr.  Campbell,  who  is  an  ardent  disciple  of  the 
**  Reform,**  should  send  a  copy  of  this  interesting 
paper  to  the  President,  and  ask  him  why  he  proposes 

to  turn  out  District  Attorney  Woodford. There  is 

a  great  variety  of  interesting  matter  in   the  Proceed- 
ings of  the  Illinois  State  Bar  Association,  at  its  fourth 

annual  meeting,  a  copy  of  which  we  have  received. 

The  SouUiem  Law  Review,  for  February— March,  con- 
tains the  following  leading  articles:  Notice  to  Corpo- 
rations, by  Edwin  G.  Merriam;  Demand  and  Refusal 
in  Trover,  by  Orlando  F.  Bump;  Power  of  Usage  and 
Custom  to  Control  and  Alter  Rules  of  Law,  by  John 
D.Lawson;  Judge  Isaac  Blackford,  by  D.  S.  Alex- 
ander. 
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CURRENT  TOPICS. 


WE  have  received  several  letters  asking  our  opin- 
ion whether  a  justice  of  the  peace  can  hold 
his  office  after  he  becomes  seventy  years  of  age. 
The  only  restriction,  if  there  is  any,  is  in  article  6, 
section  13  of  the  Constitution,  wliich  provides  that 
"  no  person  shall  hold  the  office  of  justice  or  judge 
of  cmy  court  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be  seventy 
years  of  age."  Judging  this  language  by  the  maxim 
*^nosciiur  a  sociis,^^  it  applies  only  to  judges  of  the 
Court  of  Appeals,  of  the  Superior  Court  and  Com- 
mon Pleas  of  the  city  of  New  York,  the  Superior 
Court  of  Buffalo,  and  the  City  Court  of  Brooklyn, 
for  these  are  the  only  judges  and  justices  of  courts 
mentioned  in  the  preceding  sections  11  and  12.     It 
is  true  that  the  Court  of  Appeals,  or  rather  four 
judges  of  it,  did,   in  People  v.   Oardner,  45  N.  Y. 
812,  say  that  county  judges  are  within  the  restric- 
tion, but  the  saying  seems  unnecessary  to  the  de- 
cision and  obiter.      The  language  is  indeed  broad 
enough  to  include  county  judges,  if  not  restricted  to 
'the  immediate  context.  But  even  if  county  judges  are 
Included  it  does  not  follow  that  justices  of  the  peace 
«re,  for  county  judges  are  clearly  judges  of  a  court, 
and  it  is  not  so  clear  that  justices  of  the  peace  are 
justices  of  a  court,  at  least  within  the  contemplation 
of  the  Constitution.     The  only  distinct  reference  to 
justices  of  the  peace  in  these  three  sections  is  in 
section  11,  where  it  is  provided  that  **all  judicial 
officers,  except  those  mentioned  in  this  section,  and 
except  Justices  of  the  Peace^  and  Judges  and  Justices 
Gf  inferior  courts  not  ofrecord^^^  may  be  removed  in  a 
certain  way.   This  would  argue  that  the  Constitution 
does  not  regard  justices  of  the  peace  as  **  justices 
of  any  court,"  for  otherwise  they  would  manifestly 
"be  included  in  the  expression  "justices  of  inferior 
courts  not  of  record,"   and  the  former  language, 
•'justices  of  the  peace,"  would  be  tautological.     It 
^ould  seem  from  this  that  the  justice  of  the  peace 
is  regarded  as  a  "  judicial  officer  "  rather  than  as  a 
•'justice  of  any  court,"  and  that  if  it  had  been  in- 
tended to  include  him  in  the  restriction  of  section 
13,  the  language  would  have  been,   ''no  judicial 
officer  shall  hold,"  etc.      On  the  other  hand,    the 
new  Code,  §  8,  provides  that  ' '  courts  of  justices  of 
the  peace  in  each  town"  are  "courts  of  the  State 
not  of  record."  This  looks  the  other  way.    It  seems 
therefore  a  rather  nice  question,  but  we  are  inclined 
to  belieye  that  it  was  not  designed  to  include  jus- 
tices of  the  peace,  who  are  officers  holding  for  a 
short  term,  but  to  apply  only  to  those  judges  and 
justices  holding  by^  long  and  largely  increased 
teniL    As  Folger,  J.,  says  in  People  v.  Gardner^  45 
K.  T.  890:  "It  is  palpable  that  the  intention  of  the 
convention  was  to  place  this  limit  of  age  upon  the 
oonpaniAiTely   extended    term   which    they   had 
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adopted,  and  to  guard  against  the  possible  evil 
which  the  lengthened  term  had  alone  suggested  as 
possible.  The  sliort  term  of  the  old  judiciary  arti- 
cle raised  no  such  apprehension,  and  presented  no 
reason  for  the  application  of  such  a  limit."  We 
decline  to  entertain  any  more  decided  opinion  unless 
we  are  retained  and  paid  to  do  so  I 


It  seems  now  to  be  determined  that  out  State  is 
not  to  lose  the  judicial  service  of  its  present  chief 
judge  by  removal  to  Washington  and  to  a  position 
in  the  cabinet.  We  see  no  reason  to  doubt  the 
general  rumor  that  he  has  been  offered  his  choice  be- 
tween the  Attorney-Generalship  and  the  Secretary- 
ship of  the  Treasury.  Chief  Judge  Folger  has  the 
instincts,  the  comprehension,  the  judgment,  and 
much  of  the  experience  and  training  of  the  states- 
man, and  would  unquestionably  have  justified  his 
assignment  to  cither  of  these  places.  It  was  proba- 
bly generally  believed  that  the  former  would  not 
tempt  him,  but  that  the  latter  might.  The  Secre- 
taryship of  the  Treasury  is  a  commanding  post,  and 
gives  its  occupant  a  national  reputation,  but  it  is 
surrounded  by  enormous  responsibilities  and  harass- 
ing anxieties.  It  must  be  very  gratifying  to  the 
Chief  Judge  to  sec  with  what  hearty  approval  his 
supposed  nomination  to  it  has  been  received  among  all 
parties.  We  believe  he  would  not  have  disappointed 
the  public  expectation.  But  in  his  unselfish  adhe- 
rence to  the  comparatively  noiseless  but  very  hon- 
orable position  of  chief  judge  of  this  great  Com- 
monwealth, he  has  entrenched  himself  still  more 
firmly  in  the  confidence  and  esteem  of  his  fellow- 
citizens,  and  earned  a  positive  tribute  of  gratitude. 
Probably  he  has  judged  wisely  for  himself.  His 
determination  the  other  w^ay  would  have  been  un- 
complainingly acquiesced  in,  but  his  determination 
this  way  cannot  be  a  mistake  either  for  the  public 
or  himself. 

In  the  death  of  Senator  Carpenter  the  country  has 
lost  one  of  its  ablest  and  most  brilliant  men.  He 
was  one  of  those  somewhat  rare  men  who  seem  to 
possess  at  once  the  elements  of  the  lawyer,  the 
logician,  the  advocate,  the  forensic  orator,  the  poli- 
tician and  the  statesman.  He  reminds  us  more  of 
Rufus  Choate  than  of  any  other  of  our  public  men. 
Not  that  we  should  place  him  quite  on  the  plane  of 
that  great  man  in  any  respect,  but  there  is  a  strong 
resemblance,  with  this  difference,  that  Choate  ex- 
celled in  literary  attainments  and  was  little  of  the 
politician,  while  Carpenter,  we  take  it,  was  com- 
paratively little  of  the  scholar,  and  was  a  born 
manager  of  men  and  affairs.  Senator  Carpenter 
was  a  self-made  man,  while  Choate  was  of  liberal 
education.  But  in  the  other  particulars  above  men- 
tioned they  resembled  one  another.  Senator  Car- 
penter had  large  and  solid  legal  attainments,  and 
distinguished  himself  in  some  of  the  most  import- 
ant causes  of  pure  law  that  have  lately  arisen  in 
this  country.  His  practice  in  the  Federal  Supremo 
Court  was  very  large,  we  believe  une<\uaU<id,  Ha 
was  a  sinewy  aud  xob\ia\.  T^a"aoxi^t.  'H^  ^^^^a  ^».  <5H«t- 


THE  ALBANY  LAW  JOUKNAL. 


wbelmiag  advocate.  He  was  a  master  of  senatorial 
oriitorj.  Ho  was  one  ot  the  most  popular  of  men 
and  fascmatiog  of  companions.  Ho  had  the  broad, 
tinselfish  and  patriotic  vicwa  of  a  true  statesman. 
Like  Choate,  he  iraii  the  most  beloved  of  mcu.  His 
person  was  noticeably  fine  imd  manlj'.  So  fiir  aa  wo 
know,  ilia  life  was  strihingly  free  from  public  or 
)irivate  acnndals.  Certainly  ho  liad  a  warm  and 
generous  heart,  and  a  ready  and  willing  hand.  Hia 
death  at  an  untimely  ago  has  caused  a  sincere  pub- 
lic sorrow,  and  it  seems  that  to  speak  nothing  but 
good  of  the  dead  is  in  this  instance  no  empty  com- 
pliment, for  the  voice  of  praise  is  heartfelt  and 
unanimotis. 

Col.  Ingeraoll  has  advanced  a  very  potent  argu- 
ment against  the  whipping  of  wife-beaters,  which 
had  not  occurred  to  ua.  After  dweliiug  upon  the 
manifest  fact  tiiot  the  office  of  public  wliipper  in- 
volves the  degradation  of  the  man  who  exercisea  it 
as  well  as  of  the  man  on  whom  it  is  exerciaed,  and 
Upon  the  idea  that  the  punishment  is  of  that  re- 
vengeful sort  wliich  degrades  the  government  that 
inflicts  it,  as  it  would  to  execute  the  old  law  of  an 
eye  for  an  eye  and  a  tnotli  for  a  tooth,  be  says  that 
the  excess  of  the  law  wouhl  defeat  its  object,  for 
very  few  wives  would  complain  of  their  husbands 
if  the  husbands  were  to  be  beaten.  The  result 
would  be  that  which  always  attaches  to  excessive 
punishments  —  the  law  would  defeat  itself.  But  we 
insist  that  the  law  is  clearly  unconstitutional  —  it  is 
a  "cruel  and  unusual  punisliuient,"  within  the  the- 
ory and  practice  of  our  jurisprudence. 

The  State  Reporter  and  the  Supreme  Court  Re- 
porter, having  been  required  by  the  Legislature  to 
report  to  it  the  contracts,  Ihc  amount  of  feca  re- 
ceived tor  copies  of  opinions,  etc.,  have  reported. 
It  appears  from  the  report  of  the  State  Reporter  that 
his  net  receipts  from  this  source  have  been  as  fol- 
lows: In  1873,  $333.58;  1873,  ♦908.49;  1874, 
fl,2M.55;  1875,  $850.23;  1878,  $677.45;  1877, 
$770.63;  1878,  $747.  ft8 ;  187B,  $708.45;  1880,1687.45. 
The  Supreme  Court  Reporter  receives  per  volume, 
$3,G00;  and  pays;  For  opinions,  express  charges, 
etc.,  say,  $000 ;  for  salary  of  clerk  devoted  entirely 
to  this  work,  per  volume,  $350;  for  assistance  in  the 
work  of  reporting,  per  volume,  $875;  leaving  profit 
on  volume,  $875.  Ho  charges  for  copies  of  opin- 
ions only  the  cost  of  copying.  This  (toes  not  took 
as  if  these  gentlemen  were  "  bloated  office-holders." 

The  world  moves.  A  murderer  by  the  duel  has 
been  indicted  and  tried  in  8outb  Carolina,  and  was 
not  acquitted.  In  the  case  of  Col.  Cash,  who 
dragooned  a  judge  into  aduel  and  so  murdered  him, 
the  jury  disagreed,  four,  it  is  understood,  standing 
for  conviction.  The  presiding  judge  actually 
charged  that  the  duel  is  a  relic  of  barbarism.  This 
is  the  doctrine  of  the  law,  of  Christianity,  and  of 
civilization.  Another  Southern  judge.  Judge  Bald- 
win, in  MoaiUy  v.  Mom,  0  Graft,  530,  said:  "  Du- 
oiliag  received  ao  iodul^cnce  whatever  from  the 


\  which  treated  its  conventionalities 
and  its  chivalries  as  solemn  mockeries,  and  its  vio- 
lence and  bloodshed  as  the  result  of  deliberate 
malice.  But  these  denunciations  were  resisted  by 
long-cherished  prejudices  of  society,  which  appealed 
with  dreadful  success  to  some  of  the  strongest  prin- 
ciples of  human  conduct — the  pride  of  character, 
the  fear  of  humiliation,  and  the  love  of  distinction." 
The  preamble  of  the  Virginia  anti-duelling  act  de- 
nounces duelling  as  "a  barbarous  eostom,"  "a 
vice,  the  result  of  ignorance  and  barbarism,  justi- 
fied ncitherby  the  precepts  of  morality  norby  the  dic- 
tates of  reasou,"  and  in  Virginia  one  who  has  fought 
or  shall  fight  a  duel  is  disqualifled  from  holding 
office,  and  may  be  removed  by  juowamin/o  without 
])reviou9  conviction.  Soyalt  v.  TTiomaa,  88  Gratt. 
130;  S,  C,  26  Am,  Rep.  635.  This  is  a  very  wise 
provision,  and  much  more  likely  to  be  enforced  and 
to  suppress  the  shocking  practice  of  duelling  than 
the  mere  penalty  of  imprisonment  or  hanging. 


Assemblyman  Bhanlcy  proposes  to  provide  for  the 
prepiu^tion  and  publication  of  a  subject-index 
catalogue  of  the  law  department  of  the  State  Li- 
brary, This  catalogue  is  greatly  needed.  We 
understand  from  the  librarian,  Mr.  Griswold,  that 
14,000  volumes  are  not  catalogued  at  all.  With 
the  present  appliances,  the  librarian's  Iteod  is  the 
only  index,  and  if  he  should  happen  to  die  or  lose 

his  mind,  it  would  be  extremely  embarrassing,  

Hr.  Shanley  also  proposes  to  exempt  from  trial  jury 
duty  all  licensed  ]ihannaceutists  and  pliannacists 
engaged  in  those  professions  as  a  means  of  liveli- 
hood. This  strongly  reminds  us  of  the  chemist 
summoned  on  the  jury  in  Barddl  v.  Pickwici,  who 
wished  it  understood  that  he  wus  not  to  be  responsi- 
ble for  the  possible  mistakes  of  his  shop-boy,  who 
thought  epsom  salts  meant  oxalic  acid;  and  syrup 
of  senna,  laudanum. Mr.  Gale  proposes  to  au- 
thorize notaries  public  to  exorcise  their  functions 
in  counties  adjoining  those  of  their  residence. 


NOTES  OF  CASES. 

THE  most  interesting  point  decided  in  the  case  of 
the  gentle  Shepherd  Cowley  (Coirlfy  v,  PeojiU, 
ante,  173J,  was  the  ndmiasibiiity  of  the  pbotogrophs. 
The  court  said:  "The  People  offered  in  evidence 
pictures  taken  by  the  photographic  process.  One 
picture  was  claimed  to  be  that  of  the  boy  Louis,  be- 
fore he  went  into  the  care  of  the  plaintiff  in  error. 
Others  were  of  him  about  two  weeks  after  be  had 
been  taken  from  the  custody  of  the  plaintiff  in 
error  and  to  St.  Luke's  Hospital,  They  were  offered 
to  show  the  bodily  appearanco  of  the  child,  at  the 
several  times  of  taking  the  pictures.  The  first  one 
was  proven  to  be  a  correct  likeness  of  him  —  a  per* 
feet  picture  of  him  when  he  came  to  this  country. 
The  photographic  operator,#'ho  took  the  others, 
testified  that  he  was  a  photographer,  doing  that 
business  In  New  York  city ;  that  ho  took  them  about 
the  sixth  of  January,  which  was  about  two  weeks 
after  Louis  was  token  to  the  hosf  ital ;  that  thej 
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were  exactly  correct  likenesses  of  Louis,  as  he  ap- 
peared at  the  time  of  taking  them.  The  house- 
physician  at  the  hospital  testified  that  the  last-taken 
picture  represented  the  child  as  he  appeared  at  the 
hospital,  only,  that  from  the  position  in  which  the 
pictures  were  taken,  they  did  not  show  the  emacia- 
tion so  great  as  it  really  existed.  Another  medical 
witness,  who  saw  and  examined  the  child  a  while 
after  the  last  pictures  were  taken,  testified  that  they 
were  about  correct.  Another  such  witness  testified 
that  they  were  correct.  It  was  also  in  evidence  that 
the  boy  improved  in  condition  after  he  was  taken 
into  the  hospital ;  so  that  the  fair  inference  is,  that 
if  the  pictures  were  a  correct  likeness  of  him  when 
taken,  they  did  not  show  a  worse  appearance  of  him 
than  it  was  when  he  left  the  house  of  the  plaintiff 
in  error.  The  plaintiff  in  error  objected  to  the  re- 
ception of  these  pictures  in  evidence.  The  objec- 
tion made  was  general,  and  did  not  state  the 
grounds  upon  which  it  rested.  We  must  assume 
that  the  ground  was  cither  general,  that  photo- 
graphic pictures  may  never  be  properly  received  in 
evidence,  or  special,  that  these  pictures  were  not, 
for  some  reason  peculiar  to  them,  competent  evi- 
dence. As  to  the  latter,  as  we  have  seen,  there  was 
evidence  that  they  brought  into  court  a  faithful 
likeness  of  the  boy  as  he  appeared  when  they  were 
taken ;  and  that  though  they  were  taken  at  a  lapse 
of  days  after  he  left  the  custody  of  the  plaintiff  in 
error,  he  had  in  that  lapse  bettered  in  physical  con- 
dition, so  that  his  appearance  then  was  more  favora- 
l)le  to  the  plaintiff  in  error  than  it  was  on  the  day 
on  which  he  was  taken  to  the  hospital.  Nor  were 
they  offered  for  other  purpose  than  to  show  the 
appearance  of  the  subject  as  it  was  presented  to  one 
looking  upon  him  —  in  other  phrase,  to  show  a 
physical  fact,  that  the  eye  of  any  human  being  look- 
ing upon  the  boy  could  have  taken  in.  So  far  as 
the  circumstances  of  the  taking  of  these  pictures, 
and  the  purpose  of  them  in  evidence  were  con- 
cerned, in  our  judgment  they  were  properly  re- 
ceived, if  copies  of  objects  taken  by  that  process 
are  ever  competent  in  evidence.  And  we  are  now 
to  consider  whether  they  are,  under  a  proper  state 
of  facts,  and  for  a  proper  purpose,  competent  evi- 
dence. We  know  not  of  a  rule,  applicable  to  all 
cases,  ever  having  been  declared  that  they  are  not 
competent.  Nor  do  we  see,  in  the  nature  of  things, 
a  reason  for  a  rule  that  they  are  never  competent. 
We  do  not  fail  to  notice,  and  we  may  notice  judi- 
cially, that  all  civilized  communities  rely  upon  pho- 
tographic pictures  for  taking  and  presenting  re- 
semblances of  persons  and  animals,  of  scenery  and 
all  natural  objects,  of  buildings  and  other  artificial 
objects.  It  is  of  frequent  occurrence  that  fugitives 
frcHn  justice  are  arrested  on  the  identification  given 
by  them.  *  The  Rogues*  Gallery  '  is  the  practical 
judgment  of  the  executive  officers  of  the  law  on 
their  efficiency  and  accuracy.  They  are  signs  of  the 
things  taken.  A  portrait  or  a  minature  taken  by  a 
dolled  artist  and  proren  to  be  an  accurate  likeness 
would  be  leceiTed  on  a  question  of  the  identity  or 
the  m|ypeamice  of  a  person  not  producible  in  court. 
Pluotognpliic  pictores  do  not  differ  in  kind  of  proof 


from  the  pictures  of  a  painter.  They  are  the  pro- 
duct of  natural  laws  aud  a  scientific  process.  It  Ui 
true  that  in  the  hands  of  a  bungler,  who  is  not 
apt  in  the  use  of  the  process,  the  result  may  not  be 
satisfactory.  Somewhat  depends  for  exact  likeness 
upon  the  nice  adjustment  of  machinery,  upon  at- 
mospheric conditions,  upon  the  position  of  the  sub- 
ject, the  intensity  of  the  light,  the  length  of  the 
sitting.  It  is  the  skill  of  the  operator  that  takes 
care  of  these,  as  it  is  the  skill  of  the  artist  that 
makes  correct  drawing  of  features  and  nice  min- 
gling of  tints  for  the  portrait.  Most  of  evidence 
is  but  the  signs  of  things.  Spoken  words  and  writ- 
ten words  are  symbols.  Once  a  deaf  mute,  born  so, 
was  presumed  in  law  an  idiot  (1  Hale,  34),  but  later 
days  look  upon  him  as  not  incompetent  to  be  a  wit- 
ness, if  he  in  fact  have  understanding  and  knows 
the  nature  of  an  oath  {Rustors*  case,  1  Leach  Cr. 
Cas.  455).  He  is  now  taught  to  give  ideas  to  his 
fellow-men  by  signs,  and  his  deprivation  of  some  of 
the  common  faculties  of  humanity  does  not  exclude 
him  from  the  witness-box.  The  signs  he  makes 
must  be  translated  by  an  interpreter  skilled  and 
sworn.  So  the  signs  of  the  portrait  and  the  photo- 
graph, if  authenticated  by  other  testimony,  may 
give  truthful  representations.  When  shown  by  such 
testimony  to  be  correct  resemblances  of  a  person  we 
see  not  why  they  may  not  be  shown  to  the  triers  of 
the  facts,  not  as  conclusive,  but  as  aids  in  determin- 
ing the  matter  in  issue,  still  being  open,  like  other 
proofs  of  identity  or  similar  matter,  to  rebuttal  or 
doubt.  A  witness  who  speaks  to  personal  appear- 
ance or  identity  tells  in  more  or  less  detail  the  mi- 
nutiae thereof  as  taken  in  by  his  eye.  What  he  says 
is  a  description  thereof,  by  one  mode  of  signs,  by 
words  orally  uttered.  If  his  testimony  be  written, 
instead  of  spoken,  and  is  offered  as  a  deposition,  it 
is  a  description  in  another  mode  of  signs  by  words 
written,  and  the  value  of  that  mode,  the  deposition, 
depends  upon  the  accuracy  with  which  his  words 
uttered  are  put  into  words  written.  Now  if  he  has 
before  him  a  portrait  or  a  photograph  of  that  person, 
and  it  shows  to  him  a  correct  copy  of  that  person,  if 
it  produces  to  his  view  a  correct  description  which 
he  testifies  is  a  likeness,  why  may  not  that  be  given 
to  the  jury  as  a  description  of  the  person  by  the 
witness  in  another  mode  of  signs?  The  portrait 
and  the  photograph  may  err,  and  so  may  the  wit- 
ness. That  is  an  infirmity  to  which  all  human  test!  • 
mony  is  lamentably  liable.  But  when  care  is  taken 
to  verify  first  that  the  process  by  which  the  photo- 
graph was  taken  was  conducted  with  skill  and  un- 
der favorable  circumstances,  and  that  the  result  has 
been  a  fair  resemblance  of  the  object,  the  picture 
produced  may,  in  many  of  the  issues  for  a  jury,  be 
an  aid  to  determination.  Nor  are  the  cases  adverse 
to  these  views.  In  Cozzens  v.  Biggins,  1  Abb.  Ct. 
App.  Dec.  453;  S.  C,  3  Keyes,  206,  this  court  held 
a  photograph  competent  to  show  the  condition  of  a 
cellar  floor,  caused  by  the  acts  of  one  digging  down 
on  premises  adjoining.  In  Udderzook^s  case,  76  Penn. 
St.  840,  one  was  held  competent  to  show  the  ap- 
pearance of  a  man  on  &  qu^^Woii  ol  \^«tiJ6X'^^«si^  ^Xk 
*  the  f urtbei  queeidoii  ol  tYv^  Y^snXhfc^  cA  ^  iBasa^^^ 
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deid  }xAt  us  thjrt  of  the  in&n.  In  UnJi/^f  v.  Pwflf, 
45  -*,  y.  213,  t big  kill 4  of  picmre  wm  beld  compe- 
t/mt  on  the  'iuestion  of  id^ntitj  of  persozis.  In 
Marry  r,  liarrvu.  10  Oraj,  1^2,  pbotognphic  copies, 
on  nn  enlnrged  ticale,  of  irritings  conceded  to  be 
genuine,  aiud  of  writlogt  dhpated,  were  held  com- 
petent for  subimBifion  to  the  jarr  irith  the  writings 
tbem»elve8,  on  a  quec^ion  of  genuineness  of  hand- 
writing. In  Uyri/»  r,  MKDemtoU,  22  Alb.  L  J.  3<57, 
tbi«  court,  in  a  quegti^/n  of  expert  evidence  bj  com- 
parison of  handwritings,  held  it  incompetent  to 
compare  a  photographic  copy  of  a  writing  not  pro- 
duced in  court,  with  a  genuine  writing  before  the 
cr>urt,  the  more  bo  as  the  accurate  resemblance  of 
the  ph'/tographic  copy  wa«  not  well  enough  shown. 
In  our  judgment,  the  learned  recorder  did  not  err 
in  taking  tlie  photographs  into  the  evidence.^  For 
a  t^ilerably  complete  collection  of  the  authorities  on 
photographs  as  evidence,  see  note,  26  Am.  Bep.  319. 


1 


An  excellent  illustration  of  the  doctrine  of  the 
master's  liability  for  the  wrongful  act  of  his  servant 
toward  thin]  [>f.'rsonB,  in  the  course  of  his  employ- 
ment, ij»  KvanM  v.  Davids<m,  52  Md.  24i5.  While  the 
defendants  servant,  employe^l  for  a  certain  period 
to  do  general  farm  work  on  defendant's  farm,  was 
at  work  witli  other  servants  in  a  com-fiehl  cultivat- 
ing the  com,  the  plaintiiTs  cow  with  other  cattle 
broke  into  the  corn-field  from  an  a^ljoining  farm. 
In  driving  out  the  cattle  the  defendant's  servant 
negligently  struck  the  cow  with  a  stone  and  killed 
her  before  she  had  left  the  field.  At  the  time  the 
defendant  was  away  from  home.  Ileldj  that  de- 
fendant was  liable.  The  court  said:  ** If  that  act 
was,  either  expressly  or  by  fair  implication,  em- 
braced within  the  employment  to  do  general  farm 
work  on  the  defendant's  farm,  then,  it  is  clear,  the 
latter  in  liable  for  any  wrong  or  negligence  com- 
mitted by  the  servant  in  doing  the  act  authorized 
to  l>c  done.  In  one  sense,  where  there  is  no  express 
command  by  the  master,  all  wrongful  acts  done  by 
the  servant  may  be  said  to  be  beyond  the  scope  of 
the  authority  given;  but  the  liability  of  the  master 
is  not  determined  upon  any  such  restricted  interpre- 
tation of  the  authority  and  duty  of  the  servant.  If 
the  servant  bo  acting  at  the  time  in  the  course  of  his 
master's  service  and  for  his  master's  benefit,  within 
the  scope  of  his  employment,  then  his  act,  though 
wrongful  or  negligent,  is  to  be  treated  as  that  of  the 
master,  although  no  express  command  or  privity  of 
the  master  bo  showji.  Tliis  general  principle  is 
sanctioned  by  all  the  authorities.  Baltimore  d  Ohio 
R.  Co.  V.  niocher,  27  Md.  277;  B,  (fe  Y,  Turnpike 
Co.  V.  Boone^  45  id.  844;  TurherviUe  y.  Stamper  1 
Ld.  Uaym.  205;  Iluzzey  v.  FiM^  2  C.  M.  &  R.  489; 
Heymour  v.  Qreenwood,  7  H.  &  N.  854 ;  Limpun  v. 
London  Oen.  Omnibus  Co.^  1  11.  &  Colt.  526;  Bar- 
wiek  v.  English  Joint-Stock  Bank^  L.  R.,  2  Ex.  262; 
Wood's  Law  of  M.  &  Scrv.,  §  807,  and  tho  authori- 
ties thoro  collected.  Therefore  the  fact  that  the 
master  gave  no  express  direction  in  regard  to  driv- 
ing tho  cattle  out  of  tho  corn-field  and  did  not  know 
of  their  being  in  it  until  after  tho  dobg  tho  injury 
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complained  of.  will  not  vndl  lo  e 
ter.  if  the  serrant  was  acting  in  tike 
employment.     Was.  thezu  the  serraiiK 
coarse  of  his  emplojment  t    What  is 
ooaunonlj  understood,  in  goiail  farm  musk  I    la 
the  Terr  nature  of  the  cmpterniest  there  nnrt  be 
some  implied  aotboritr  and  dmies  bekn^^ag  to  it: 
and  this  as  well  for  the  pffOMdian  of  the  mwmrv  m' 
third  parties.     If.  for  instance,  a  bcttibx  thns  cm- 
ployed  should  see  a  gate  open  or  a  paad  oi  fence 
down,  through  which  a  herd  of  cattle  m^it  or 
would  likely  enter  and  destroy  his  master* s  gtaii, 
we  suppose  all  would  say  that  it  would  be  the  posi- 
tive duty  of  the  servant  to  dose  the  gate  or  pot  19 
the  fence,  to  prevent  the  destnictian  of  the  grain; 
and  if  he  should  3>as5  by  and  wiUfullT  nciglect  oA 
duty,  it  would  constitute  cause  and  a  snffideBt  jn- 
tification  for  the  discbarge  of  the  serraiit.    If  that 
be  BO,  how  much  more  imperative  the  dntr,  where, 
as  in  this  case,  in  the  absence  of  the  master,  the 
servant  being  in  the  field  at  work,  and  aedng  a  herd 
of  cattle  break  into  the  field,  and  in  the- act  of  de- 
stroying the  com,  to  drive  out  the  cattle  and  thns 
to  save  the  com  from  destruction  f    To  do  snch  act^ 
for  the  preservation  of  the  growing  crop,  must  be 
regarded  as  ordinary  farm  work,  and  such  as  every 
farmer,  employing  a  servant  to  do  general  farm 
work,  would  reasonably  contemplate  and  have  a 
right  to  expect  as  matter  of  duty  from  the  servant 
The  servant,  therefore,  was  acting  in  the  course  of 
his  employment  in  driving  out  the  cattle,  and  if  he 
did,  while  driving  them  out,  coumiit  the  wrong 
complained  of,  the  master  is  liable  therefor." 


LEGAL  DEFINITIONS  OF  COJOiOX  WORDS. 

VIII. 


A  LAYMAN  would  suppose  that  there  is  no  am- 
biguity about  "  creek,"  when  used  to  describe 
a  body  of  water.  But  the  derivation  would  indi- 
cate that  it  means  crack,  or  narrow  indentation. 
Webster  gives  as  its  primary  meaning,  a  small  bay, 
inlet,  or  cove.  This  was  recognized  in  French  v. 
Carhartf  1 N.  Y.  107;  and  in  Scfiermerhom  v.  Hudson 
River  Railroad  Co,,  88  id.  104,  it  is  said  that  the 
term  **  properly  imports  a  recess,  cove,  bay,  or  inlet 
in  the  shore  of  a  river,  and  not  a  separate  or  inde- 
pendent stream,  though  sometimes  used  in  the  lat- 
ter meaning." 

A  step-son  is  not  a  member  of  the  step-father's 
**  family,"  within  the  meaning  of  a  devise  by  the 
step-father  to  his  **  family,"  where  the  latter  leaves 
a  widow  and  his  own  child,  although  the  step-son 
had  lived  with  and  been  supported  by  the  step- 
father.    Bates  V.  Dewson,  128  Mass.  334. 

The  indecent  exposure  by  a  man  of  his  person  in 
a  house  to  a  young  girl,  is  '*  open  and  gross  lewd- 
ness and  lascivious  behavior."  Comm(mwsalth  t. 
Warden,  128  Mass.  52. 

A  family  portrait  is  not  an  ^'article  of  great  in- 
trinsic or  representative  value,"  within  the  exemp- 
tion clause  of  a  carrier^s  receipt,  when  coupled  with 
'^specie,  drafts,  and  bank  bills,"  although  it  "rep- 
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resents'*  the  owner's  deceased  father,  and  is  the 
only  one  extant.  Green  y.  Boston  <k  LoweU  Bailroad 
Co,y  128  Mass.  221. 

In  BmUh  v.  Chase^  71  Me.  164,  it  was  held  that  a 
peddler's  wagon  designed  to  be  used  in  trade  from 
place  to  place,  with  the  body  hung  upon  three  ellip- 
tic steel  springs,  with  drawer  behind  and  doors  at 
the  sides,  and  a  railing  around  the  top,  and  dasher 
in  front,  is  not  exempt  as  a  **cart  or  truck-wagon." 
The  language  of  the  statute  is,  **one  plow,  one 
cart  or  truck-wagon,  one  harrow,  one  yoke  with 
bows,  ring  and  staples,  two  chains,  one  ox-sled,  and 
one  mowing-machine."  The  court  said:  "The 
plaintiff  claims  that  it  comes  directly  within  the 
definition  of  a  truck-wagon,  which  he  says  is  a 
wagon  used  for  the  transportation  and  exchange  or 
barter  of  commodities,  deriving  truck  from  the 
French  verb  troquer,  *to  exchange,  to  barter,  to 
truck.'  Defendant  derives  it  from  the  Greek  * 
♦  *  *a  wheel,'  from  which  come  the  English 
truck  and  trucks,  signifying  *a  low  carriage  for 
carrying  goods,  stone,'  etc.  Both  fortify  their  po- 
sitions by  Webster's  dictionary,  an  acknowledged 
authority;  but  this  does  not  bring  us  perceptibly 
nearer  a  solution  of  the  question.  What  did  the 
Legislature  intend  to  exempt  as  'a  cart  or  truck- 
wagon  ? '"  *  *  We  do  not  believe  that  the  Legislature 
intended  to  exempt,  under  the  term  truck-wagon, 
one  of  those  movable  stores  that  traverse  the  State 
on  wheels  or  runners,  covered,  it  may  be,  with  the 
meretricious  adornments  of  carving  and  gilding,  as 
well  as  paint  and  varnish,  but  rather  one  of  those 
Tehicles  used  most  commonly  for  farm  work  or 
heavy  hauling,  with  horses  or  mules,  as  a  '  cart '  is 
with  oxen." 

"Wagon"  ordinarily  includes  a  buggy;  but  not 
an  insurance  agent's  buggy,  under  a  statute  of  ex- 
emption, when  connected  with  "  cart  or  dray,  plows, 
drags,  or  other  farming  utensils."  Gordon  v.  Shields^ 
7  Eans.  825.  The  court  said:  ^'This  clause  w^as 
evidently  designed  for  the  protection  of  the /arm^.'' 
^'The  articles  should  be  adapted  to  the  purposes  of 
husbandry."  One  judge,  however,  dissented,  hold- 
ing that  a  lawyer's  or  a  hardware  merchant's  buggy 
would  be  exempt. 

A  man  is  not  a  woman's  husband  until  he  is  mar- 
ried to  her.  Beed  v.  Reed^  70  Me.  156,  holding  that 
where  a  married  woman,  prior  to  her  marriage,  liad 
received  a  deed  of  real  estate  from  one  who  subse- 
quently became  her  husband,  such  a  deed  was  in  no 
sense  a  conveyance  to  her  from  her  husband. 

Although,  as  we  have  seen,  the  power  to  "regu- 
late "  includes  the  power  to  prohibit  a  slaughter- 
house in  a  city,  yet  a  power  to  *'  regulate  and  license  " 
a  business  or  trade  confers  no  power  to  tax  it  The 
rales  and  regulations  which  a  corporation  may  make 
in  respect  to  business  or  trade,  under  its  police 
power,  are  such  only  as  have  relation  to  the  public 
health,  morals,  and  order  of  the  community. 
MuMbrinek  v.  Long  Branch  Qomers,  New  Jersey 
Bapreme  Ck>iirt|  June,  1880. 

'^Information  "  is  defined  in  United  States  v.  Whit- 
Uttf  5  DHL  85.    Under  the  act  of  Congress  prohib- 


iting the  mailing  of  obscene  matter,  the  defendant 
was  indicted  for  depositing  in  the  post-office  a  let- 
ter giving  **  information  "  where,  how,  and  of  whom 
to  procure  an  article  to  prevent  conception.  The 
letter  was  in  answer  to  a  decoy  letter  of  a  detective, 
written  in  an  assumed  and  fictitious  name.  The  let- 
ter was  held  not  within  the  statute.  The  court,  by 
'  Dillon,  J.,  said :  ''On  its  face  it  did  not  show  that 
it  was  within  the  prohibited  statute.  If  it  had  been 
suffered  to  go  through  the  mail  to  the  place  to  which 
if  was  addressed,  it  would  not  have  been  called  for, 
but  would  have  been  sent  to  the  dead-letter  office, 
and  could  not  have  given  to  any  person  the  desired 
information.  The  defendant  doubtless  intended  to 
give  the  inhibited  information,  but  the  statute  does 
not  apply  to  a  letter  merely  intended  by  the  writer 
to  give  such  information,  but  to  a  letter  actually 
giving  the  information.  If  a  letter  of  inquiry  seek- 
ing the  prohibited  information  had  been  written  by 
an  actual  person,  although  under  a  feigned  name, 
an  answer  in  reply,  giving  such  information,  would 
present  a  case  distinguishable,  it  would  seem,  from 
the  one  under  consideration.  I  place  my  judgment 
in  tills  case  on  the  single  ground  that  the  sealed 
letter,  written  by  the  defendant,  addressed  to  a  per- 
son who  had  no  existence,  and  which  on  its  face 

# 

gave  no  information  of  the  prohibited  character, 
and  which  is  brouglit  within  the  statute  only  by  the 
fictitious  letter  of  inquiry  written  by  the  detective, 
is  not  the  *  giving  of  information '  within  the  mean- 
ing of  the  statute." 

A  colt  or  a  heifer  may  be  exempt  as  a  "  horse  "  or 
"cow"  respectively,  or  as  a  **work  beast,"  if  the 
debtor  has  nothing  more  nearly  answering  the  de- 
scription. Kennedy  v.  Bradbury,  55  Me.  557 ;  John- 
son V.  Bahcocky  8  Allen,  583 ;  Freeman  v.  Carpenter, 
10  Vt.  433;  Winfrey  Y,  Zimmerman,  8  Bush,  588. 
This  is  on  the  ground  that  the  animal  may  grow  to 
fill  the  description. 

''Tradesman,"  in  the  Bankrupt  Act,  means  a 
small  merchant  or  storekeeper,  and  does  not  include 
a  large  stockholder  and  main  office  of  a  manufac- 
turing corporation.  Re  Stichney,  5  Dill.  91.  The 
court,  Dillon,  J.,  said :  ' '  The  English  authorities 
hold  that  one  who  owned  land,  or  a  man  who  rented 
land  and  has  held  it  for  a  term  of  years,  and  carried 
on  the  business  of  brick-making  as  a  means  of  real- 
izing the  profits  to  be  derived  from  his  land,  is  not 
a  'tradesman,'  and  they  have  said  that  the  word 
'  tradesman,'  as  used  in  the  Bankrupt  Act,  refers  to 
smaller  merchants  or  shopkeepers." 

In  Pennsylvania  Bailroad  Co,  v.  Price,  23  Alb.  L. 
J.  69,  it  is  held  that  a  government  mail  agent  is  not 
a  "passenger,"  within  the  ordinary  meaning  of  the 
term.  Tlie  court  said:  "The  company  have  no 
control  of  him  as  they  have  over  passengers,  for 
whose  safety  they  are  responsible.  He  is  not  bound 
to  observe  any  of  the  rules  prescribed  for  the  pro- 
tection of  passengers.  He  may  expose  his  life  in 
the  most  reckless  manner.  The  midl  car,  like  the 
baggage  car,  is  a  known  place  of  danger.  From  its 
position  it  is  exposed  to  destruction  in  cases  of  caV- 
lision.    The  effect  ol  t\x^  «jc\.  ol  ^T^gc«w^^&  \ft  \s>i$^ba 
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his  position  in  the  car  a  lawful  one.  Being  lawfully 
upon  the  train,  a  recovery  might  possibly  have  been 
had  for  his  death  upon  the  duty  to  carry  safely." 
**The  learned  judge  of  the  court  below  places  con- 
siderable stress  upon  Webster's  definition  of  the 
word  *  passenger  '  as  *  one  who  travels  in  some  con- 
veyance, as  a  stage-coach  or  steamboat.  *  The  cita- 
tion from  Webster  is  not  strictly  accurate.  His  defi- 
nition is  *  a  i)asscr  or  passer-by  —  one  who  is  making 
a  passage  —  a  traveller  especially  by  some  established 
conveyance  —  a  i)erson  conveyed  on  a  journey.' 
Worcester  defines  the  same  word  as  follows:  *One 
who  passes  or  is  on  his  way  —  a  traveller  —  a  way- 
farer.* It  will  be  seen  that  the  leading  idea  of 
these  definitions  is  that  a  passenger  is  one  who 
travels  from  place  to  place.  Mere  locomotion  is  not 
travel,  in  the  popular  use  of  the  term.  There  are 
conductors  on  short  lines  of  railroad  in  this  State 
who  have  passed  over  more  miles  in  the  course  of 
their  employment  than  any  traveller  of  ancient  or 
modem  times.  Yet  we  would  hardly  call  them 
travelled  men.  The  same  sense  given  to  particular 
words  by  our  great  lexicographers  is  always  entitled 
to  weight,  yet  where  a  word  is  used  in  an  act  of 
Assembly,  regard  must  be  had  to  the  circumstances 
surrounding  its  use.  A  more  correct  definition  of 
the  word  in  its  legal  sense  would  be,  one  who 
travels  in  some  public  conveyance  by  virtue  of  a 
contract,  express  or  implied,  with  the  carrier,  as 
the  payment  of  fare  or  that  which  is  accepted  as  an 
equivalent  therefor.  A  mere  trespasser,  a  person  who 
steals  a  ride  upon  a  train,  or  one  who  is  employed 
thereon,  is  not  a  passenger,  within  the  meaning  of 
the  act  of  1868,  nor  entitled  to  protection  as  such." 

A  windmill  used  for  forcing  water,  is  a  **  process 
for  forcing  water,"  within  the  meaning  of  a  reserva- 
tion in  a  deed,  reserving  a  right  to  **a  supply  of 
spring  water  by  means  of  a  hydraulic  ram,  wheel, 
or  other  process  for  forcing  water."  Richardson 
V.  ClemenU,  89  Penn.  St.  503;  S.  C,  33  Am.  Rep.  ^ 
784.  The  court  said:  "A  perpetual  supply  of 
water  was  to  be  reserved.  The  language  used  in- 
dicates no  intention  to  deny  the  use  of  such  im- 
proved process  as  science  may  discover  or  mechani- 
cal ingenuity  invent  for  forcing  water.  It  may  not 
be  an  injurious  or  offensive  process  not  contem- 
plated in  the  reservation.  The  windmill  is  not 
averred  to  be  either  the  one  or  the  other ;  nor  that 
it  works  any  substantial  injury  to  the  plaintiff, 
either  by  occupying  a  larger  quantity  of  land,  or  by 
taking  an  increased  volume  of  water.  The  ques- 
tion is  simply  whether  a  windmill  is  itself  outside 
of  the  *  other  process*  reserved?  We  think  it  is 
not.'*    One  judge  dissented. 

In  Ehret  v.  Pierce^  U.  S.  Circuit  Court,  Eastern 
District  of  New  York,  July  28,  1880,  it  was  held 
that  an  advertising  card  containing  bits  of  paper  of 
various  colors  as  specimens  of  paints  for  sale  is  not 
a  chart,  and  not  the  subject  of  copyright.  The 
court  observed :  **  The  act  is  confined  by  its  terms 
to  the  following  matters:  a  book,  map,  chart,  mu- 
sical composition,  print,  cut,  or  engraving.  The 
plaintiff  designates  the  matter  in  question  as  an  en- 


graving or  chart.  Morris,  who  took  out  the  copy- 
right, calls  it  a  chart.  It  is  not  possible  to  hold 
such  an  article  to  be  a  chart  within  the  meaning  of 
the  act  of  1831.  The  word  '  chart '  as  used  in  that 
act  refers  to  a  form  of  map.  Neither  is  it  a  print, 
cut,  engraving,  or  book,  within  the  meaning  of 
that  statute.  It  is  an  advertisement  and  nothing 
more ;  aside  from  its  function  as  an  advertisement 
of  the  Morris  paints  it  has  no  value.  In  my  opinion 
it  is  neither  chart,  engraving,  or  book,  and  could 
not  be  the  subject  of  a  copyright  under  the  provis- 
ions of  the  act  of  1831.  The  case  of  Grace  t.  i^te- 
9/ia;i,  L.  R.,  19  Eq.  C23,  has  been  cited  as  authority 
in  support  of  the  proposition,  that  such  a  card  can 
be  copyrighted.  In  that  case  the  matter  was  a  book 
containing  sketches  of  monumental  designs,  which 
was  held  by  the  court  to  have  a  value  as  a  book  of 
reference.  Upon  this  ground  it  was  distinguished 
from  the  matter  involved  in  CdbheU  v.  Woodward^ 
L.  B.,  14  Eq.  407,  where  a  mere  catalogue  of  arti- 
cles offered  for  sale  was  under  consideration." 

A  " store-room"  is  not  a  "store-house,"  within 
the  statute  of  burglary.  Haga/r  v.  State,  85  Ohio 
St.  268. 

A  railroad  is  not  a  "structure,"  within  a  mechan- 
ics' lien  law  giving  a  lien  on  "any  house,  mill,  man- 
ufactory, or  other  building,  appurtenance,  fixture, 
bridge,  or  other  structure."  Rutherford y.  RaQroad 
Co,,  35  Ohio  St.  559. 

The  salary  of  a  public  oflScer  is  not  "wages," 
within  the  exemption  clause  of  a  statute  of  garnish- 
ment. McLellan  v.  Youn^j  54  Ga.  899;  8.  C,  21 
Am.  Rep.  277. 

The  word  "fight"  does  not  necessarily  imply 
that  both  parties  should  give  and  take  blows ;  it  is 
sufficient  that  both  parties  should  voluntarily  put 
their  bodies  in  a  position  to  give  and  take  blows, 
and  with  that  intent.  So,  where  two  men  go  out  to 
fight,  and  one  is  knocked  down  in  the  "first  pass,'' 
and  that  is  the  end  of  it,  both  are  guilty  of  an  affray ; 
that  IS  of  a  fight  by  mutual  consent.  State  t.  Glad- 
den, 73  N.  C.  150. 

The  word  ^  ^  tight, "  used  in  a  claim  for  a  patent 
to  qualify  a  wooden  vessel  for  sweating  tobacco, 
means  sufficiently  tight  to  subserve  the  purpose  of 
the  invention ;  and  an  imitation  less  tight  than  the 
original  is  not  thereby  saved  from  the  charge  of  in- 
fringement. Robinson  v.  Sutter ,  U.  S.  Circ.  Court, 
N.  Dist.  Illinois,  1881.  The  court  said :  "  If  it  was 
the  intention  of  complainant,  and  a  necessary  part 
of  his  device,  that  the  tobacco  holder  should  be 
open  or  porous  enough  to  admit  moisture,  I  do  not 
think  defendant  can  be  allowed  to  infringe  by  using 
a  tobacco  holder  a  little  more  porous  or  open.  The 
essential  feature  of  complainant's  invention  consists 
in  subjecting  the  mass  of  leaf  tobacco  to  moisture 
and  heat  in  a  comparatively  close  wooden  box  for  a 
sufficient  time  to  have  it  undergo  the  process  of  re- 
sweating;  and  it  is  no  answer  to  complainant's 
charge  of  infringement  of  his  patent,  to  say  that 
defendant's  box  is  not  quite  so  tight  as  that  com- 
plainant deems  desirable  or  necessary  for  the  most 
satisfactoiy  operation  of  his  device." 
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LORD  CAMPBELL   AND   THE    QUARTERLY 

REVIEW. 

THAT  the  London  Quarterly  Review  should  uow  be 
pablished  ia  the  United  States,  under  the  auspices 
of  the  Riverside  Press,  in  the  same  type  and  bulk  as  it 
is  iu  England,  will  be  a  matter  of  satisfaction  to  those 
who  recall  the  fact  that  in  that  journal  some  of  the 
ablest  law-writers  are  employed.  The  review  of  Lord 
Campbell's  life,  published  in  the  January  number,  is 
an  illustration  of  the  interest  which  attends  this 
branch  of  literature.  Lord  Campbell  had  in  him  not 
a  particle  of  romance,  and  not  even  a  particle  of  eccen- 
tricity. He  was  eminently  fitted  for  any  practical 
duty  he  undertook  to  perform ;  and  though  the  per- 
formance was  never  brilliant,  it  was  always  useful  and 
to  the  purpose.  "If  he  had  undertaken  to  dance," 
said  his  father-in-law.  Lord  Abinger,  "  I  do  not  say  he 
would  have  danced  better  than  Vestris,  but  he  would 
have  made  more  money."  He  undertook  the  profes- 
sion of  a  barrister;  and  though  he  did  not  speak  as 
well  as  Brougham — although  he  was  always  at  the  bar 
**plaiu  Jack  Campbell,"  who  bore  about  the  same  re- 
lations to  his  brilliant  fellow-countryman  and  rivsil  as 
a  sober,  average-gaited  roadster  to  a  high-mettled 
race-horse — yet  he  not  only  made  more  money  at  his 
profession,  but  became  the  indispensable  legal  adviser 
of  the  Whig  party,  succeeding  modestly  to  a  post 
Brougham  had  sought  in  vain  to  recover,  and  dying  as 
liord  Chancellor,  having  filled  that  office  and  that  of 
Chief  Justice  to  the  entire  satisfaction  of  the  English 
bar.  And  now,  on  the  publicatiou  by  his  daughter  of 
a  biography  made  up  in  a  large  measure  of  his  diary, 
it  is  no  small  tribute  to  his  worth  that  the  leading  arti- 
cle in  the  leading  conservative  review  closes  with  say- 
ing '*  Campbell  has  enabled,  nay  invited,  the  whole 
world  to  look  into  the  little  corners  of  his  (life) ;  and 
the  severest  moralist,  making  a  fair  allowance  for 
human  frailty,  will  not  hesitate  to  declare  that  his 
career  was  eminently  useful  and  honorable,  and  his 
character,  in  whatever  light  we  place  it,  above  re- 
proach." And  in  view  of  the  fact  that  few  English 
judges  have  left  so  distinct  an  impress  on  our  com- 
mon jurisprudence,  his  history  is  well  worthy  of  study. 

Campbell's  birth  and  training  were  in  Scotland.  He 
was  the  son  of  a  respectable  Scotch  clergyman,  but  his 
father's  respectability  alone  did  not  give  him  the 
means  of  support  when  he  took  up  his  residence  iu 
London  for  the  purpose  of  studying  law.  His  resource 
was  reporting.    Of  this  the  reviewer  says : 

"His  general  engagement  with  the  Morning  CJironide 
was  continued,  and  besides  law-reporting  in  the  King's 
Bench,  which  occupied  most  of  his  mornings,  he  be- 
came regular  dramatic  critic  for  the  paper,  and  at- 
tended the  theaters  every  night.  The  drama  was  then 
pre-eminently  in  vogue,  even  more  so  than  it  has 
recently  become .  The  hour  of  dinner  was  reconcilable 
with  an  attendance  at  the  theater,  and  night  after 
night,  *  fashionable  ladies  (to  quote  from  the  diary) 
and  distinguished  senators '  were  to  be  seen  iu  the  side 


*  Dramatic  criticism  was  accordingly  very  much  at- 
tended to,  and  this  was  a  very  important  department 
of  a  newspaper.  I  took  great  pains  with  my  articles 
on  plays  and  players.  I  not  only  read  carefully  all 
the  pieces  usually  acted,  but  I  made  myself  master 
of  the  history  of  our  stage  from  Shakespeare  down- 
ward«  and  became  fairly  acquainted  with  French, 
Qerman  and  Italian  dramatic  literature.  I  never 
acknowledged  myself  as  a  critic,  but  it  was  pretty  well 
known  from  whom  the  dramatic  articles  came,  and  I 
■ooMtimes  found  myself  treated  with  most  unaccount- 
abla  deferanoe  by  llrst-rate  performers  and  popular 
dnuDfttiftaL  The  plaudits  or  hisses  of  the  audience. 
Mid  Ofirflowfflg  hontes  or  empty  benches,  certainly 


depended  a  good  deal  on  the  award  of  the  anonymous 
critic  of  the  Morning  Chronicle,*  " 

His  future  is  thus  playfully  foreshadowed  in  a  let- 
ter to  his  brother  of  this  date : 

"  I  am  not  sure  that  it  ought  to  be  assumed  that  I 
shall  be  without  friends  six  years  hence.  During  that 
long  period  surely  some  opportunity  will  occur  of 
forming  desirable  connections,  and  every  opportunity 
I  shall  sedulously  improve.  I  shall  not  have  been  long 
in  the  House  of  Commons  before  I  interest  the  minis- 
ter in  my  favor,  and  am  made  Solicitor-Qeneral.  The 
steps  there,  though  high,  are  easy,  and  after  being  a 
short  time  Attorney- General  and  Master  of  the  Bolls, 
I  shall  get  the  seals." 

How  many  thousands  have  had  similar  aspirations; 
in  how  few  cases  have  those  aspirations  been  fulfilled! 
His  beginning  at  the  bar  was  not  hopeful.  In  fact  few 
young  men  have  entered  the  bar  with  less  patronage. 

During  his  first  term,  says  the  reviewer,  he  did  not 
receive  even  a  half  guinea  fee.  **  *To  be  sure,*  he  says, 
*  there  were  about  thirty  men  called,  and  of  these  only 
one  had  any  thing  to  do.'  He  joins  the  Home  Circuit 
as  the  most  economical,  and  on  June  SO,  1807,  an- 
nounces the  exact  amount  of  his  earnings  since  his 
call  to  have  been  forty-one  guineas  and  a  half;  more, 
he  adds,  than  any  compeers  of  the  same  standing  have 
made,  except  one.  Toward  the  expiration  of  the  first 
year  from  his  call,  he  hit  upon  an  expedient  for  gain- 
ing money  and  reputation,  which  had  also  the  inci- 
dental effect  of  opening  a  connection  with  the  attor- 
neys and  attracting  briefs.  In  November,  1807,  he 
entered  iuto  an  agreement  for  the  publication  of  his 
'Reports  for  Nisi  Prius  Cases,*  the  first  number  of 
which  appeared  on  the  Uth  of  the  February  following. 
These  Reports  were  almost  exclusively  taken  up  with 
the  decisions  of  Lord  Ellenborough,  who,  with  a  judi- 
cial mind  of  no  common  order,  combined  an  over- 
eagerness  for  the  dispatch  of  business  which  led  to 
occasional  mistakes.  Talfourd  describes  him  as  going 
through  the  calendars  like  a  rhinoceros  through  a  sugar 
plantation.  Referring  to  the  surprise  expressed  by  a 
brother  chief,  Sir  James  Mansfield,  at  finding  how  uni- 
versally right  were  Lord  EUenborough's  decisions, 
Campbell  remarks  that  the  wonder  may  a  little  abate 
when  the  'garbling  process*  to  which  he  subjected 
them  is  made  known ;  the  fact  being  that  he  rejected 
all  that  struck  him  as  unsound." 

This  was  in  1806.  His  progress,  when  we  take  into 
account  the  isolation  of  his  position,  and  the  prejudice 
against  him  as  one  who  had  made  his  way  along  by  aid 
of  reporting,  was  extraordinary.  In  1810  he  joined 
the  Oxford  Circuit  **  where  an  opening  had  just  been 
made  by  the  secession  of  three  or  four  men  in  good 
practice,  and  the  competition  promised  to  be  less 
formidable.  His  town  practice  increases  surely  if 
slowly,  and  in  February,  1812,  he  writes  that  he  is 
making  more  than  a  thousand  a  year."  He  at  this 
time  had  in  his  mind  the  importance  of  social  position. 
He  was  thirty-three  years  of  age.  He  was  one  of  the 
most  industrious  men  of  his  time.  He  was  an  omnivo- 
rous reader.  His  practice  was  considerable.  It  is 
curious  to  observe  that  at  this  age,  and  when  thus 
oppressed  with  work,  and  with  his  sober  Scotch  tem- 
perament certainly  not  made  more  playful  by  time,  he 
should  have  undertaken  to  learn  dancing.  He  thus 
writes  in  his  journal:  **I  was  at  last  driven  to  the 
resolution  of  applying  to  one  of  the  dancing  masters 
who  teach  grown  gentlemen.  Accordingly  on  my  re- 
turn from  the  circuit  I  waited  upon  a  celebrated  artist 
from  the  Opera  House.  ChassSI  Coup^I  Bris6!  One! 
Two!  Three!  I  may  say  I  devoted  the  long  vaca- 
tion to  this  pursuit.  I  did  not  engage  in  special  plead- 
ing with  more  eagerness.  I  went  to  my  instructor 
regularly  every  morning  at  ten,  and  two  or  three  times 
a  week .  I  returned  in  the  eveulu^,  T<a>3LTsvfC5 >»  ««t^ 
I  was  frtghtoued  out  ol  xa^  ^VX*  \wfc\  %\io>3X^  \ii^%««a 
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A  Utth  mufl'-i  tin  iL-=l7nmer;t  for  the  benefit  of  their  credit- 
or-. aft<:r  wLli.h  each  partner  made  an  SKigDmentfor 
th'j  bf.'rjf-flt  of  hi.<i  creditors.  The  firm  e«tate  was  rafll- 
f'jfTfit  to  |iiiy  only  eleven  per  cent  of  the  firm  indebted- 
ijfryji.  //Wi/,  that  the  creditors  of  the  firm  could  not 
ri*Hf;rt  fur  the  deficiency  to  the  lodlridual  estate  of 
flthrsr  partner  until  the  lndi\idual  creditors  of  such 
purtncr  were  Hatlsfled. 

1)1  Ml  for  relief.    On  fiual  heariuK  ou  bill  Bud  au- 
^    Hw«r. 

./.  /'*.  /Mm mi/,  for  complainant. 

(/.  M.  Shipman  and  J.  O,  Shipman^  for  Buswerini; 
(loroiuliintri. 

UiTNYON,  ChancuUor.  John  C.  Bennett  and  Jamea 
M.  Andrt^wH  woro,  ou  or  about  the  10th  of  February, 
ISTII,  part  nortt  In  business  in  PhillipsburK.  Ou  that  day 
I  hoy  nuido  an  asHl^umont  under  the  asslsnment  act, 
fur  tho  oi|ual  bonodt  of  their  oreditors,  to  the  com- 
pliiliiant .  W  llUam  M.  Davis.  Fire  days  after  the  niak* 
Ihk  t«f  that  aMiKumcut  Andrews  made  au  aulfcnment 
untlor  tho  act  for  tho  <Hiual  benefit  of  hit  oiedltora  to 
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the  oomplaiiiaut  and  Joseph  Howell,  and  about  the 
same  time  Bennett  made  a  like  assij^nment  to  Sylves- 
ter A.  Comstock  and  Charles  F.  Fitoh.  The  partner- 
ship estate  will  pay  a  dividend  of  only  abont  eleven  per 
cent  of  the  partnership  debts.  Most  of  the  partnership 
creditors  have  put  in  their  olaims  under  the  assign- 
ment of  Andrews,  and  claim  and  insist  upon  a  propor- 
tionate participation  with  his  individual  creditors 
therein  as  to  so  much  of  their  claims  as  may  not  be 
paid  out  of  the  partnership  estate,  and  they  threaten 
the  complainant  and  his  co-assignee  of  Andrews'  es- 
tate with  legal  proceedings  if  their  demand  be  not 
complied  with.  The  complainant  therefore  comes  into 
this  court  for  protection  and  instructions  as  to  his 
duty  in  the  premises.  His  co-assignee,  Howell,  is  a 
creditor  of  Andrews*  estate,  and  he  is  made  a  de- 
fendant. 

The  question  presented  has  been  often  discussed,  and 
though  there  exists  some  contrariety  of  judicial  deter- 
mination upon  it,  must  be  considered  as  settled  by  the 
great  weight  of  authority.  The  rule  is  laid  down  in 
the  text-books  that  joint  debts  are  entitled  to  priority 
of  payment  out  of  the  joint  estate,  and  separate  debts 
oat  of  the  separate  estate.  Story's  £q.  Jur.,  §675; 
SueU'8  Prin.  of  Eq.  419;  Story  on  Part.,  §376;  Kent's 
Com.  64,  65;  Pars,  on  Part.  480.  And  though  the 
propriety  of  the  rule  has  been  often  and  persistently 
questioned  on  the  ground  that  it  is  a  violation  of  prin- 
ciple, and  devoid  of  equity,  and  was  originally  adopted 
from  considerations  of  convenience  only,  and  in  bank- 
mptcy  oases,  and  not  on  principles  of  general  equity, 
yet  it  is  so  firmly  established  that  it  must  be  regarded 
as  a  fixed  rule  of  equity.  Its  history  is  so  well  known, 
and  has  been  so  often  stated,  that  it  is  profitless  to 
repeat  it.  It  was  declared  in  1715,  in  Ex  parte  Crowder^ 
ZVem.  706;  it  was  aflirmed  by  Lord  Hardwicke,  and 
though  Lord  Thurlow  refused  to  follow  it,  it  was  re- 
stored by  Lord  Loughborough  and  followed  by  Lord 
Eldon,  and  it  has  existed  ever  since  in  the  English 
chancery.  It  has  an  exception  where  there  is  no  joint 
estate  and  no  solvent  partner.  But  where  there  is  any 
joint  estate  the  rule  is  to  be  applied .  That  part  of  the 
rule  which  gives  the  joint  creditors  a  preference  upon 
(he  Joint  estate  has  been  repeatedly  recognized  in  this 
State.  CammaeJc  v.  Johnson,  1  Gr.  Ch.  163;  Matlock  v. 
James,  2  Beas.  136;  Mittnight  v.  Smith,  2  C.  E.  Gr.  259; 
8cuU  V.  AUer,  1  Harr.  147;  CurtU  v.  Ilollingshead,  2 
Or.  402;  Broten  v.  Bissett,  1  Zabr.  46;  Liu  ford  v.  Lin- 
ford^  4  Dutch.  113.  In  Scull  v.  Alter  the  Supreme 
Court  recognized  the  rule  in  all  its  parts.  Chief  Justice 
Homblower,  by  whom  the  opinion  of  the  court  was 
deliTered  (the  question  arose  under  an  assignment 
nnder  the  Assignment  Act,  and  was  the  same  as  is  pre- 
sented in  this  case),  said :  '*But  if  it  is  an  assignment 
uot  only  of  the  partnership  effocts  and  property  of  the 
flrm  of  Carhart  &  Britton,  b*it  also  an  individual  and 
several  assignment  by  them  of  their  respective  and 
several  estates,  then  it  must  be  treated  as  such.  The 
estates  and  debts  must  be  marshalled ;  tho  partnership 
effects  applied  in  the  first  instance  to  the  partnership 
debts;  the  effects  of  Carhart  applied  in  the  first  in- 
stance to  the  payment  of  his  separate  debts,  and  in 
like  manner  the  effects  of  Britton  to  the  payment  of 
debts  due  from  him  individually.*' 

In  Connecticut  the  rule  is  not  followed,  and  that 
part  of  it  which  gives  the  separate  creditors  a  prefer- 
ence upon  the  separate  estate  has  been  repudiated. 
Camp  ▼.  Qrardy  21  Conn.  41.  It  has  been  repudiated 
also  in  certain  other  States.  Bardtcell  v.  Perry,  19  Yt. 
282;  Emanuel  v.  Bird,  19  Ala.  596.  But  the  doctrine  is 
recognized  elsewhere,  and  has  been  established  after 
thorough  discussion  and  careful  consideration.  In 
fTilder  ▼.  Keeier,  8  Paige,  167.  Chancellor  Walworth, 
after  a  foil  discussion  of  the  subject,  gives  the  sanction 
of  his  weighty  opinion  to  the  rule  as  a  doctrine  of 
equity.    He  says:  **Inthe  case  now  under  considera- 


tion there  was  at  the  death  of  G.  F.  Lush  a  large  jofnt 
fund  belonging  to  the  partnership,  out  of  which  the 
joint  creditors  were  entitled  to  a  priority  of  payment, 
and  out  of  which  several  of  the  joint  creditors  who 
have  come  in  under  this  decree  have  actually  secured 
a  portion  of  their  debts.  Nothing  but  an  unbending 
rule  of  law  should,  under  such  circumstances,  induce 
the  court  to  permit  them  to  come  in  for  the  residue  of 
their  debts,  ratably,  with  the  separate  creditors.  The 
amount  of  the  fund  which  will  remain  after  paying  the 
separate  creditors,  being  a  fund  which  could  not  be 
reached  at  law  by  the  joint  creditors  whose  remedy 
survived  against  the  surviving  partner  alone,  must  be 
considered  in  the  nature  of  equitable  assets,  and  must 
be  distributed  among  the  joint  creditors,  upon  the 
principle  of  this  court  that  equality  is  equity."  The 
doctrine  was  recognized  in  Morgan  v.  Skidmore,  55 
Barb.  263.  In  Pennsylvania  in  Bell  v.  Nevnnan,  5  S.  & 
R.  78,  91,  92,  Gibson  (afterward  chief  justice),  in  a 
dissenting  opinion,  strongly  supports  the  rule  as  one 
founded  on  the  most  substantial  justice.  In  Black^s 
^p;>eaZ,  44  Penn.  St.  503,  and  again  in  McCormack*8 
Appeal,  55  id.  252,  the  doctrine  is  completely  recog- 
nized and  affirmed.  In  South  Carolina,  in  Woddrop  v. 
Price,  3  Desauss..203;  Tunno  v.  Trezevant,  2  id.  264, 
and  Hall  v.  Hall,  2  McCord's  Ch.  269,  the  doctrine  was 
held  to  be  a  doctrine  of  equity.  In  Massachusetts  it  is 
establl  ihed  by  statute.  In  Murrill  v.  Neill,  8  How.  414, 
it  is  recognized  by  the  Supreme  Court  of  the  United 
States. 

The  objection  that  is  always  pressed  as  the  conclusive 
argument  against  it  is  that  partnership  debts  are  several 
as  well  as  joint,  and  it  is  urged  that  therefore  the  part- 
nership creditor  has  an  equal  claim  upon  the  individ- 
ual estate  with  the  separate  creditor.  But  it  is  beyond 
dispute  that  in  equity  the  former  has  a  preferred  claim 
upon  the  partnership  estate.  To  accord  to  him  an 
equal  claim  as  to  the  balance  of  his  debt  which  the 
partnership  assets  may  not  be  sufficient  to  satisfy  with 
the  individual  creditor,  would  be  to  give  him  an  ad- 
vantage to  which  he  is  not  equitably  entitled.  If  he 
obtains  a  legal  lien  on  the  separate  estate  he  will  not 
be  deprived  of  it.  Wisham  v.  Lippincott;  1  Stockt.  353; 
Randolph  V,  Daly,  1  C.  E.  Gr.  313;  National  Bank  v. 
Spragne,  5  id.  13;  Howell  v.  Teel,  2  Stew.  Eq.  490.  But 
if  he  has  no  such  lien  and  the  assets  are  to  be  marshalled 
in  equity,  that  same  equitable  doctrine  by  which  the 
partnership  assets  are  devoted  in  the  first  place  to  the 
payment  of  his  debt  to  the  exclusion  of  the  separate 
creditor,  and  to  which  he  is  indebted  for  the  prefer- 
ence, will,  in  like  manner  and  for  like  reason,  give  the 
latter  preference  upon  the  separate  property.  Such 
was  the  view  of  Chancellor  Kent.  He  says :  *'  So  far  as 
the  partnership  property  has  been  acquired  by  means  of 
partnership  debts,  those  debts  have  in  equity  a  priority 
of  claim  to  be  discharged,  and  the  separate  creditors  are 
only  entitled  in  equity  to  such  payment  from  the  sur- 
plus of  the  joint  fund  after  satisfaction  of  the  joint 
debts.  The  equity  of  the  rule,  on  the  other  hand, 
equally  requires  that  the  joint  creditors  should  only 
look  to  the  surplus  of  the  separate  estates  of  the  part- 
ners after  payment  of  the  separate  debts.  It  was  a 
principle  of  the  Roman  law,  and  it  has  been  acknowl- 
edged in  the  equity  jurisprudence  of  Spain,  England 
and  the  United  States,  that  partnership  debts  must  be 
paid  out  of  the  partnership  estate,  and  private  and 
separate  debts  out  of  the  private  and  separate  estate  of 
the  individual  partner."  3  Kent's  Com.  64,65.  The 
obvious  infirmity  of  the  objection  to  the  rule  Is  that  it 
leaves  out  of  consideration  the  fact  that  it  is  to  equity 
that  the  joint  creditor  is  indebted  for  his  preference. 
It  is  also  urged  that  instead  of  the  rule,  it  would  be 
more  equitable  to  require  the  joint  creditor  to  have 
recourse  to  the  partnership  property  before  allowing 
him  to  participate  in  the  separate  estate,  on  the  eqoit- 
able  ground  that  he  has  two  funds  for  the  payment  of 
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his  debt  while  the  separate  creditor  has  but  one;  but 
the  rule  as  established  is  a  rule  of  justice  mid  equity. 
It  has  for  its  basis  the  presumption  tliat  joint  debts 
have  been  contraoted  on  the  credit  of  the  joint  estate, 
and  separate  debts  on  that  of  the  separate  estate.  It 
has  the  weight  of  great  authority  and  long  establish- 
ment, notwithstanding  persistent  objection  and  some 
fluctuation,  and  it  is  based  on  equitable  principles. 
Hound  policy  is  in  its  favor.  Though  there  may  be, 
as  there  are  in  the  case  of  all  such  rules,  instances  in 
which  it  works  unsatisfactorily,  yet  that  on  the  whole 
and  aa  a  rule  it  has  not  operated  unjustly  is  evidenced 
by  the  fact  that  it  has  existed  so  long  (Ex  paHe.  Crow- 
derwas  decided  in  1715),  notwithstanding  opposition, 
and  that  in  Massachusetts  at  least  it  has,  in  the  face  of 
the  opposition  referred  to,  been  established  by  legisla- 
tive authority,  and  that  too  as  lately  as  1838.  In  this 
State  it  has,  as  has  been  shown,  the  sanction  of  our 
Judicial  tribunals,  and  it  is  too  firmly  established  to  be 
distorbed.  It  is  true  that  in  WUham  v.  Lijipincott^  1 
Stockt.  853,  356,  the  chancellor  expressed  strong  doubt 
of  its  correctness  as  a  general  rule;  but  in  the  other 
oases  before  cited,  both  previous  and  subsequent,  the 
rule  has  been  recognized  without  any  expression  of 
disapprobation  or  dissatisfaction. 

There  will  be  a  decree  that  the  joint  assets  be  first 
applied  to  the  payment  of  the  joint  debts,  and  the  sep- 
arate assets  to  the  separate  debts,  and  that  the  joint 
creditors  may  participate  in  any  surplus  of  the  separate 
assets  which  may  remain  after  payment  of  the  separate 
debts.  The  costs  of  the  parties  will  be  paid  out  of  the 
funds  represented  by  the  complainant  —  the  partner- 
ship estate  —  and  Andrews*  estate  in  equal  shares. 
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SUPREME  COURT  OF  THE  UNITED  STATES,  JAN.  24, 1881. 

Spbingeb,  Plaintiff  in  Error,  v.  United  States. 

Ad  income  tax  Is  not  a  direct  tax  within  the  meaning  of  the 
Federal  Constitution,  and  noed  not  be  apportioned 
among  the  several  States  according  to  their  respective 
numbers  In  order  to  render  it  constitutional. 

Plrect  taxes,  within  the  meaning  of  the  Federal  Constitu- 
tion, are  only  capitation  taxes  as  expressed  In  that  In- 
strument, and  taxes  on  real  estate. 

N  error  to  the  Cironit  Court  of  the  United  States  for 
the  Southern  District  of   Illinois.     The  opinion 
states  the  ease. 

BwAYMS,  J.  This  is  an  action  of  ejectment  brought 
by  the  defendant  in  error.  The  title  relied  upon  was 
derived  from  a  sale  to  satisfy  the  income  tax  assessed 
against  the  plaintiff  in  error,  which  he  had  failed  to 
pay. 

In  June,  1866,  the  proper  officer  delivered  to  him  a 
notice  in  due  form  requiring  him  to  make  out  a  list  of 
his  income,  gains  and  profits  during  the  year  1865.  He 
thereupon  made  such  statement,  dated  June  21, 1806, 
and  delivered  it  to  the  officer,  with  a  protest  against 
the  right  of  the  officer  to  make  the  demand.  The 
statement  was  handed  over  to  the  collector  of  the  dis- 
trict. The  plaintiff  in  error  refused  payment.  On  the 
19th  of  November,  1866,  the  collector  served  a  notice 
upon  him,  that  unless  he  paid  the  tax  within  ten  days 
It  would  be  collected,  with  a  penalty  of  ten  per  cent, 
by  the  distraint  and  sale  of  his  property.  The  plaintiff 
in  error  still  refusing  to  pay,  the  collector  caused  a  war- 
rant to  be  issued  and  levied  upon  the  premisf^s  in 
question  and  the  property  was  thereafter  advertised, 
exposed  to  sale  and  bid  in  by  the  United  States.  A 
deed  was  made  to  the  purchaser  and  duly  reconlod. 
Owing  to  a  defect  touching  that  instrument  a  subse- 
quent deed  was  executed  to  the  same  grantee.  The 
latter  bears  date  April  17, 1874,  and  is  the  one  hero  in 
qaestion. 


This  action  was  instituted  by  the  United  States  ib 
recover  possession  of  the  premises.  Upon  the  trial  it 
was  agreed  by  the  parties,  that  at  the  time  the  prem- 
ises in  question  were  seized  and  distrained,  the  plaintiff 
in  error  had  no  goods  or  chattels  known  to  the  col- 
lector or  his  deputy  out  of  which  the  tax  and  penalty 
could  have  been  made.  The  introduction  of  the  deed 
in  evidence  was  objected  to  upon  several  gronnds. 
The  objections  were  overruled  and  exoeptions  wen 
taken.  As  all  the  objections  appear  in  the  aaalgnmenti 
of  error,  it  is  deemed  uimeoessary  here  to  reproduce 
them.  It  was  also  proved  that  the  premiaee  sued  for 
consisted  of  two  lots  or  tracts  of  land  in  the  town  of 
Springfield,  Illinois.  There  was  a  house  apon  one  of 
the  tracts  and  a  barn  on  the  other.  They  were  in- 
closed together  and  the  house  and  both  tracts  were 
occupied  by  the  plaintiff  in  error  and  his  family  as  a 
homestead.  They  were  assessed  separately  for  State 
taxation. 

The  evidence  being  closed,  the  court  instmoted  the 
jury — **That  the  deed  in  question  is  a  valid  Instra- 
ment  and  transferred  the  title  of  the  defendant  in  the 
premises  to  the  United  States,**  and  *'  that  the  laws  or 
acts  of  Congress  mentioned  in  said  deed  were  valid  en- 
actments at  the  time  and  authorized  the  proceedings 
taken  in  the  premises." 

The  plaintiff  in  error  excepted  to  each  of  theee  in- 
structions. He  also  submitted  a  series  of  instruotions 
on  his  part,  all  of  which  were  refused,  and  he  ezoepted 
as  to  each  one.  They  also  appear  in  his  assignments 
of  error  and  will  bo  considered  in  that  oooneotion. 
The  jury  found  a  verdict  in  favor  of  the  United  States 
and  judgment  was  entered  accordingly.  This  writ  of 
error  was  thereupon  sued  out,  and  the  plaintiff  in 
error,  who  was  the  defendant  below,  has  thus  brought 
the  case  into  this  court  for  review. 

There  are  ten  assignments  of  error.  The  first  one  is 
thus  expressed:  '*The  tax  which  was  levied  ou  the 
plaiutifi^s  income,  gains  and  profits,  as  set  forth  in  the 
record,  and  by  pretended  virtue  of  the  acts  of  Con- 
gress and  parts  of  acts  therein  mentioned,  is  a  direot 
tax.'' 

This  presents  the  central  and  controlling  question  in 
the  record.  It  is  fundamental  with  respect  to  the  riii^ts 
of  [the  parties  and  the  result  of  the  case.  This  point 
will  be  last  considered.  Many  of  the  other  assigti- 
ments  are  reproductions  of  the  same  things  In  difllBi«nt 
forms  of  language.  They  will  all  be  responded  to 
without  formally  restating  any  of  them.  This  will  con- 
duce to  brevity  without  sacrificing  clearness,  and  will 
not  involve  the  necessary  omission  of  any  thing  proper 
to  be  said. 

The  plaintiff  in  error  advises  ns  by  his  elaborate 
brief  "  that  on  the  trial  of  the  cause  below  the  proceed- 
ings were  merely  formal,*'  and  that  **no  arguments  or 
briefs  were  submitted,  and  only  such  proceedings  were 
had  as  were  necessary  to  prepare  the  case  for  the  Su- 
preme Court." 

This  accounts  for  the  numerous  defects  in  the  record 
as  a  whole.  It  was  doubtless  intended  that  only  the 
question  presented  in  the  first  of  the  assignments  of 
error  should  be  considered  here.  In  that  respect  the 
record  is  full  and  sufficient.  Other  alleged  errors, 
however,  have  been  pressed  upon  our  attention  and 
wo  must  dispose  of  them.  There  is  clearly  a  misrecltal 
in  the  deed  of  one  of  the  acts  of  Congress  to  which  it 
refers.  By  the  act  of  the  dOlh  of  March,  1861,  was 
clearly  meant  the  act  of  Jwie  dOth,  in  the  same  year. 
There  is  no  act  relating  to  internal  revenae  of  the 
former  date.  But  the  plaintiff  in  error  cannot  avail 
himself  of  this  fact  for  several  reasons. 

The  point  was  not  brought  to  the  attention  of  the 
court  below  and  cannot  therefore  be  insisted  ni>on 
here.  It  comes  within  the  rule  faltta  demonglraUo  fwn 
tu)ceU  It  was  the  act  of  June  80, 1861,  as  amended  hj 
the  act  of  March  3, 1865,  that  was  in  force  when  tlM 
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t«x  waa  assesBed.  The  latter  act  took  effect  April  1, 
1j86&,  and  declared  that  **  the  duty  herein  provided  for 
•hail  be  assessed,  collected  aud  paid  upon  the  gains, 
profits  and  income  for  the  year  ending  the  Slst  day  of 
December  next  preceding  the  time  for  levying,  colleot- 
iog  and  paying  said  duty.** 

The  tax  was  assessed  for  the  year  1866  in  the  spring 
of  1806  under  the  act  of  1866,  according  to  the  require- 
ments of  that  act,  and  we  find  upon  examination  that 
tho  assessment  was  in  all  things  correct.  See  13  Stat., 
479.  The  criticism  of  the  plaintiff  in  error  in  this  re- 
gard is  therefore  without  foundation. 

The  proceedings  of  the  collector  were  not  in  conflict 
with  the  amendment  to  the  Constitution,  which  de- 
clares that  **  no  person  shall  be  deprived  of  life,  lib- 
orty  or  property  without  due  process  of  law.*'  The 
power  to  distrain  personal  property  for  the  payment 
of  taxes  is  almost  as  old  as  the  common  law.  Cooley 
on  Taxation,  303.  The  Constitution  gives  to  Congress 
the  power  *'to  lay  and  collect  taxes^  duties,  imposts 
and  excises."  Except  as  to  exports,  no  limit  to  the 
exercise  of  the  power  is  prescribed.  In  McCtUlochY. 
Maryland,  4  Wheat.  431,  Chief  Justice  Marshall  said: 
**the  power  to  tax  involves  the  power  to  destroy.*' 
Why  is  it  not  competent  for  Conipress  to  apply  to 
realty  as  well  as  personalty  the  power  to  distrain  and 
sell  when  necessary  to  enforce  the  payment  of  a  tax  ? 
It  is  only  the  further  legitimate  exercise  of  the  same 
power  for  the  same  purpose.  In  Murray's  Lessee  v. 
Soboken  Land  Co.,  18  How.  274,  this  court  held  that  an 
act  of  Congress  authorizing  a  warrant  to  issue,  without 
oath,  against  a  public  debtor,  fur  the  seizure  of  his 
property,  was  valid ;  that  the  warrant  was  conclusive 
evidence  of  the  facts  recited  in  it,  and  that  the  pro- 
eeediug  was  **  due  process  of  law  "  in  that  case.  See, 
also,  DeT^HvOU  v.  SmaUs,  98  U.  S.  617 ;  Sperry  v.  Mc- 
Kihley,  99  id.  496;  Miller  v.  The  U,  S.,  11  Wall.  268, 
aud  of  Tyler  v.  Defrees^  id.  831. 

The  prompt  payment  of  taxes  is  always  important  to 
the  public  welfare.  It  may  be  vital  to  the  existence  of 
a  government.  The  idea  that  every  tax-payer  is  enti- 
tled to  the  delays  of  litigation  is  unreason.  If  the 
laws  here  in  question  involved  any  wrong  or  unneoes- 
harshness,  it  was  for  Congress,  or  the  people  who 
congresses,  to  see  that  the  evil  was  corrected. 
The  remedy  does  not  lie  with  the  judicial  branch  of 
the  government. 

The  statute  of  Illinois  had  no  application  to  the  point 
whether  the  premises  should  be  sold  by  the  collector 
ea  maste  or  in  two  or  more  parcels.  The  fact  that  the 
iKKifle  was  on  one  lot  and  the  barn  on  the  other ;  that 
the  whole  was  surrounded  by  a  common  indosure  and 
that  the  entire  property  was  occupied  as  a  single  home- 
stead, rendered  it  not  improper  for  the  collector  to 
make  the  sale  as  it  was  made.  No  suspicion  of  bad 
faith  attaches  to  him.  He  was  clothed  with  a  discre- 
tion, and  It  is  to  be  presumed  that  he  exercised  it  both 
fairly  and  well.    OlooU  v.  Bynum,  17  Wall.  49. 

Crataiuly  the  contrary  does  not  appear.  If  the  tax 
was  not  a  direct  tax,  the  instructions  g^ven  by  the  court, 
brief  as  they  were,  covered  the  whole  case,  and  sub- 
mitted it  properly  to  the  Jury. 

The  plaintiff  in  error  was  entitled  to  nothing  more. 
The  fourth  instruction  which  he  asked  was  as  follows : 
**That  a  party  claiming  title  to  land  under  a  summary 
or  extraordinary  proceeding,  must  show  that  all  the 
tiidlspensable  preliminaries  to  a  valid  sale,  which  the 
law  and  the  Constitution  have  prescribed,  have  been 
compiled  with ;  and  if  they  believe  from  the  evidence 
that  the  plaintiff  has  failed  to  show  that  all  the  re- 
quirements of  the  law  have  been  complied  with  in  the 
asnmment  and  levy  of  said  tax,  the  service  of  said 
notice,  the  issnance  of  said  warrant  and  the  execution 
thereof,  iu  the  advertisement  and  sale  of  said  property. 
In  the  ii»*iriii{f  and  execution  of  said  deed,  and  iu  all 


the  other  requirements  of  the  law,  then  they  will  find 
for  the  defendant." 

This  instruction  was  liable  to  several  fatal  objec- 
tions. It  was  too  general  and  indefinite.  *  It  left  it  for 
the  jury  to  decide  what  were  the  '*  indispensable  pre- 
liminaries "  requir^  by  the  law  and  Constitution  in 
the  numerous  particulars  specified.  It  referred  to  mat- 
ters to  which  the  attention  of  the  court  below  does  not 
appear  to  have  been  called,  and  iu  regard  to  which,  if 
this  had  been  done,  tho  requisite  proof  would  doubt- 
less have  been  supplied.  It  falls  within  the  principle 
of  the  rule  so  often  applied  by  this  court,  that  where 
instructions  are  asked  in  a  mass,  if  one  of  them  be 
wrong  the  whole  may  be  rejected.  The  record  does 
not  purport  to  give  all  the  testimony,  and  its  defects 
are  doubtless  largely  due  to  the  mode  in  which  the  case 
was  tried,  and  the  single  object  already  stated  which 
the  parties  then  had  in  view.  The  instruction  was 
properly  refused. 

To  grant  or  refuse  a  new  trial  was  a  matter  within 
tho  discretion  of  the  court.  That  it  was  refused  can- 
not be  assigned  for  error  here.  Several  other  minor 
points  have  been  earnestly  argued  by  the  learned 
plaintiff  in  error,  but  as  they  are  all  within  the  cate- 
gory of  not  having  been  taken  in  the  court  below,  we 
need  not  more  particularly  advert  to  them. 

This  brings  us  to  the  examination  of  the  main  ques- 
tion in  the  case.  The  clauses  of  the  Constitution  bear- 
ing on  the  subject  are  as  follows:  ** Representatives 
and  direct  taxes  shall  bo  apportioned  among  the  sev- 
eral States  which  may  be  included  within  this  Union, 
according  to  their  respective  numbers,  which  shall  be 
determined  by  adding  to  the  whole  number  those 
bound  to  service  for  a  term  of  years,  and  excluding 
Indians  not  taxed,  three-fifths  of  all  other  persons.'* 
♦  ♦  ♦  *'No  capitation,  or  other  direct  tax  shall  be 
laid  unless  in  porportion  to  the  census  hereinbefore 
directed  to  be  taken." 

Was  the  tax  here  in  question  a  direct  tax?  If  it  was, 
not  having  been  laid  according  to  the  requirements  of 
the  Constitution,  it  must  be  admitted  that  the  laws 
imposing  it  and  the  proceedings  taken  under  them  by 
the  assessor  and  collector  for  its  imposition  and  col- 
lection were  all  void. 

Many  of  the  provisions  of  the  Articles  of  Confedera- 
tion of  1777  were  embodied  in  the  existing  organic  law. 
They  provided  for  a  common  treasury  and  the  mode 
of  supplying  it  with  funds.  The  latter  was  by  requisi- 
tions upon  the  several  States.  The  delays  and  diffi- 
culties in  procuring  the  compliance  of  tho  States,  it  is 
known,  was  one  of  the  causes  that  led  to  the  adoption 
of  the  present  Constitution.  This  clause  of  the  articles 
throws  no  light  on  the  question  we  are  called  upon  to 
consider.  Nor  does  the  journal  of  the  proceedings  of 
the  constitutional  convention  of  1787  contain  any  thing 
of  much  value  relating  to  the  subject. 

It  appears  that  on  the  11th  of  July,  in  that  year, 
there  was  a  debate  of  some  warmth  involving  the  topic 
of  slavery.  On  the  day  following,  Governor  Morris, 
of  New  York,  submitted  a  proposition  ''that  taxation 
shall  be  in  proportion  to  representation."  It  is  further 
recorded  in  this  day's  proceedings,  that  Mr.  Morris 
having  so  varied  his  motion  by  inserting  tho  word  direct, 
it  passed  uem.  con.,  as  follows :  *'  Provided  always  that 
direct  taxes  ought  to  be  proportioned  to  representa- 
tion."   2  Madison  Papers  by  Gilpin,  pp.  1079,  1080, 1081. 

On  the  24th  of  the  same  month,  Mr.  Morris  said  that 
**  he  hoped  the  committee  would  strike  out  the  whole 
clause.  *  *  *  He  had  only  meant  it  as  a  bridge  to 
assist  us  over  a  gulf ;  having  passed  the  gulf,  the  bridge 
may  be  removed.  He  thought  the  principle  laid  down 
with  so  much  strictness  liable  to  strong  objections." 
Idem.  1107.  The  gulf  was  the  share  of  representation 
claimed  by  the  Southern  States  on  account  of  their 
slave  population.     But  the   bridge  remained.     The 
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builder  could  uot  remove  it,  much  as  he  desired  to  do 
so.  All  parties  seem  thereafter  to  have  avoided  the 
subject.  With  one  or  two  immaterial  exceptious,  not 
necessary  to  be  noted,  it  does  not  appear  that  it  was 
again  adverted  to  in  any  way.  It  was  silently  incor- 
porated into  the  draft  of  the  Constitution  as  that  in- 
strument was  finally  adopted.  It  does  not  appear  that 
an  attempt  was  made  by  any  one  to  define  the  exact 
meaning  of  the  language  employed. 

In  the  2l8t  number  of  the  Federalist,  Alexander 
Hamilton,  speaking  of  taxes  generally,  said:  '* Those 
of  the  direct  kind,  which  principally  relate  to  land  and 
buildings,  may  admit  of  a  rule  of  apportionment. 
Eeither  the  value  of  the  land,  or  the  number  of  the 
the  people,  may  serve  as  a  standard.'*  The  thirty- 
sixth  number  of  that  work,  by  the  same  author,  is  de- 
voted to  the  subject  of  internal  taxes.  It  is  there 
said,  **  they  may  be  subdivided  into  those  of  the  direct 
and  those  of  the  indirect  kind."  In  this  connection 
land  taxes  and  poll  taxes  are  discussed .  The  former 
are  commended  and  the  latter  are  condemned.  Nothing 
is  said  of  any  other  direct  tax.  In  neither  case  is  there 
a  definition  given  or  attempted  of  the  phrase  ** direct 
tax.'' 

The  very  elaborate  researches  of  the  plaintiff  in 
error  have  furnished  us  with  nothing  from  the  debates 
of  the  State  Conventions,  by  whom  the  Constitution 
was  adopted,  which  gives  us  any  aid.  Hence  we  may 
safely  assume  that  no  such  material  exists  in  that 
direction,  though  it  is  known  that  Virginia  proposed 
to  Congress  an  amendment  relating  to  the  subject,  and 
that  Massachusetts,  South  Carolina,  New  Tork  and 
North  Carolina  expressed  strong  disapprobation  of  the 
power  given  to  impose  such  burdens.  1  Tucker^s  Bl., 
pt.  1,  App.  235. 

Perhaps  the  two  most  authoritative  persons  in  the 
convention  touching  the  Constitution  were  Hamilton 
and  Madison.  The  latter,  in  a  letter  of  May  11, 1794, 
speaking  of  the  tax  which  was  adjudicated  upon  in 
Hylton  v.The  United  States,  3  Dall.  171,  said:  "The 
tax  on  carriages  succeeded  in  spite  of  the  Constitution 
by  a  majority  of  twenty,  the  advocates  of  the  principle 
being  reinforced  by  the  adversaries  of  luxury.'*  2 
Mad.  Writings  (pub.  by  Congress.),  p.  14.  In  another 
letter  of  the  7th  of  February,  1796,  referring  to  the 
case  of  Hylton  v.  United  SUiteSj  then  pending,  he  re- 
marked: *' There  never  was  a  question  on  which  my 
mind  was  better  satisfied,  and  yet  I  have  very  little 
expectation  that  it  will  be  viewed  in  the  same  light  by 
the  court  that  it  is  by  me.*'  Id.  77.  Whence  the  de- 
spondency thus  expressed  is  unexplained. 

Hamilton  left  behind  him  a  series  of  legal  briefs, 
and  among  them  one  entitled  **  Carriage  tax."  See 
vol.  7,  p.  848  of  his  works.  This  paper  was  evidently 
prepared  with  a  view  to  the  Hylton  case,  in  which  he 
appeared  as  one  of  the  counsel  for  the  United  States. 
In  it  he  says :  **  What  is  the  distinction  between  direct 
and  indirect  taxes  ?  It  is  a  matter  of  regret  that  terms 
BO  uncertain  and  vague  in  so  important  a  point  are  to 
be  found  in  the  Constitution.  We  shall  seek  in  vain 
for  any  antecedent  settled  legal  meaning  to  the  re- 
spective terms.  There  is  none.  We  shall  be  as  much 
at  a  loss  to  find  any  disposition  of  either  which  can 
satisfactorily  determine  the  point.**  There  being  many 
carriages  in  some  of  the  States,  and  very  few  in  others, 
he  points  out  the  preposterous  consequences  if  such  a 
tax  be  laid  and  collected  on  the  principle  of  apportion- 
ment instead  of  the  rule  of  uniformity.  He  insists 
that  if  the  tax  there  in  question  was  a  direct  tax,  so 
would  be  a  tax  on  ships,  according  to  their  tonnage. 
He  suggests  that  the  boundary  line  between  direct  and 
indirect  taxes  be  settled  by  *'b  species  of  arbitration,*' 
and  that  direct  taxes  be  held  to  be  only  **  capitation  or 
poll  taxes,  and  taxes  on  lands  and  buildings,  and  gene- 
ral assessments,  whether  on  the  tohole  property  of  indi- 
viduals or  on  their  whole  real  or  personal  estate.    AU 


else   must,  of   necessity,  be   considered   as    indirect 
taxes.*' 

The  tax  here  in  question  ^alls  within  neither  of  these 
categories.  It  is  not  a  tax  on  the  **  whole  *  *  ♦ 
personal  estate  "  of  the  individual,  but  only  on  his 
income,  gains  and  profits  during  a  year,  which  may 
have  been  but  a  small  part  of  his  personal  estate,  and 
in  most  cases  would  have  been  so.  This  classification 
lends  no  support  to  the  argument  of  the  plaintiff  in 
error. 

The  Constitution  went  into  operation  on  the  4th  of 
March  1789.  It  is  important  to  look  into  the  legislation 
of  Congress  touching  the  subject  since  that  time.  The 
following  summary  will  suffice  for  our  purpose.  We 
shall  refer  to  the  several  acts  of  Congress,  to  be  exam- 
ined according  to  their  sequence  in  dates.  In  all  of 
them  the  aggregate  amount  required  to  be  collected 
was  apportioned  among  the  several  States. 

The  act  of  July  14, 1798,  ch.  75,  1  Stat.  63.  This  act 
imposed  a  tax  upon  'real  estate  and  a  capitation  tax 
upon  slaves. 

The  act  of  August  2, 1813,  ch.  37,  3  id'.  58.  By  this 
act  the  tax  was  imposed  upon  real  estate  and  slaves, 
according  to  their  respective  values  in  money. 

The  act  of  January  19,  1815,  ch.  21,  id.  164.  This  act 
imposed  the  tax  upon  the  same  descriptions  of  prop- 
erty, and  in  like  manner  as  the  preceding  act. 

The  act  of  February  27, 1815,  ch.  60,  id.  216,  applied 
to  the  District  of  Columbia  the  provisions  of  the  act 
of  January  19, 1815. 

The  act  of  March  5, 1816,  ch.  24,  id.  255,  repealed  the 
two  preceding  acts,  and  re-enacted  their  provisions  to 
enforce  the  collection  of  the  smaller  amount  of  tax 
thereby  prescribed . 

The  act  of  August  5,  1861,  oh.  45, 12  id.  294,  required 
the  tax  to  be  levied  wholly  on  real  estate. 

The  act  of  June  7, 1862,  ch.  98,  id.  422,  and  the  act  of 
February  6, 1863,  ch.  21,  id.  640,  both  relate  only  to  the 
collection,  in  insurrectionary  districts,  of  the  direct 
tax  imposed  by  the  act  of  August  5, 1861,  and  need  not 
therefore  be  more  particularly  noticed. 

It  will  thus  be  seen  that  whenever  the  government 
has  imposed  a  tax  which  it  recognized  as  a  direct  tax^ 
it  has  never  been  applied  to  any  objects  but  real  estate 
and  slaves.  The  latter  application  may  be  accounted 
for  upon  two  grounds :  (1)  In  some  of  the  States  slaves 
were  regarded  as  real  estate  (1  Hurd  on  Slavery,  239; 
Veasey  Bk.  v.  Fenno,  8  Wall  543) ;  and  (2)  such  an  ex- 
tension of  the  tax  lessened  the  burden  upon  the  real 
estate  where  slavery  existed,  while  the  result  to  the 
National  treasury  was  the  same,  whether  the  slaves 
were  omitted  or  included.  The  wishes  of  the  South 
were  therefore  allowed  to  prevail.  We  are  not  aware 
that  the  question  of  the  validity  of  such  a  tax  was 
ever  presented  for  adjudication.  Slavery  having 
passed  away,  it  cannot  hereafter  arise.  It  docs  uot 
appear  that  any  tax  like  the  one  here  in  question  was 
ever  regarded  or  treated  by  Congress  as  a  direct  tax. 
This  uniform  practical  construction  of  the  Constito- 
tion  touching  so  important  a  point,  through  so  long  a 
period,  by  the  legislative  and  executive  departments 
of  the  government,  though  not  conclusive,  is  a  consid- 
eration of  great  weight. 

There  are  four  adjudications  by  this  court  to  be  con- 
sidered. They  have  an  important  if  not  a  conclusive 
application  to  the  case  in  .hand.  In  HyUon  v.  United 
States^  siipro,  a  tax  had  been  laid  upon  pleasure  car- 
riages. The  plaintiff  in  error  insisted  that  the  tax  wa« 
void,  because  it  was  a  direct  tax  and  had  not  been  ap- 
portioned among  the  States  as  required  by  the  Con- 
stitution, where  such  (taxes  are  imposed.  The  case 
was  argued  on  both  sides  by  counsel  of  eminence  and 
ability.  It  was  heard  and  determined  by  four  judges 
—  Wilson,  Patterson,  Chase  and  Iredell.  The  three 
first  named  had  been  distinguished  members  of  the 
constitutional  convention.    Wilson  was  on  the  com* 
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mittee  that  reported  the  oompleted  draft  of  the  in- 
strnmeut,  and  warmly  advocated  its  adoption  in  the 
State  convention  of  Pennsylvania.  The  fourth  was  a 
member  of  the  convention  of  North  Carolina  that 
adopted  the  Constitution.  The  case  was  decided  in 
1796.  The  Judges  were  unanimous.  The  tax  was  held 
not  to  bead/rect  tax.  Each  judge  delivered  a  sepa- 
rate opinion.  Their  judgment  was  put  on  the  ground 
indicated  by  Justice  Chase,  in  the  following  extract 
from  his  opinion : 

'*  It  appears  to  me  that  a  tax  on  carriages  cannot  be 
laid  by  the  rule  of  appoHionmetit  without  very  great 
Inequality  and  injustice.  For  example,  suppose  two 
States  equal  in  census  to  pay  eighty  thousand  dollars 
each  by  a  tax  on  carriages  of  eight  dollars  on  every 
carriage ;  and  in  ono  State  there  are  ono  hundred  car- 
riages, and  in  the  other  one  thousand.  The  owners 
of  carriages  in  one  State  would  pay  ten  times  the  tax 
of  owners  in  the  other.  A,  in  one  State,  would 
pay  for  his  carriage  eight  dollars;  but  B,  in  the  other 
State,  would  pay  for  his  carriage  eighty  dollars.*' 

It  was  well  held  that  where  such  evils  would  attend 
the  apportionment  of  a  tax,  the  Constitution  could  not 
have  Intended  that  an  apportionment  should  be  made. 
This  view  applies  with  even  greater  force  to  the  tax  in 
qneetioQ  in  this  case.  Where  the  population  is  large 
and  the  incomes  few  and  small,  it  would  be  intolerably 
oppressive. 

The  difference  in  the  ability  of  communities,  with- 
oat  reference  to  numbers,  to  pay  any  tax  is  forcibly 
remarked  upon  by  McCuUoh  in  his  article  on  taxation 
in  tha  Encyclopedia  Brittanica,  vol.  21  (old  ed.),  p.  75. 
Joatioe  Chase  said  further,  **  that  he  would  give  no 
jodicial  opinion  upon  the  subject,  but  that  he  was  in- 
elined  to  think  that  the  direct  tcuces  contemplated  by 
file  Constitution  were  only  two  —  a  capitation  tax  and 
ataxonland." 

Iredell,  J.,  said :   **  Perhaps  a  direct  tax,  in  the  sense 
of  the  Constitution,  can  mean  nothing  but  a  tax  on 
nmething  inseparably  annexed  to  the  soil.     *    *    * 
A  land  or  poll  tax  may  be  considered  of  this  descrip- 
tion.   The  latter  is  to  be  considered,  particularly  under 
the  present  .Constitution,  on  account  of  the  slaves  in 
the  Southern  States,  who  give  a  ratio  in  the  representa- 
tion in  the  proportion  of  three  to  five." 
Psterson,  J.,  said:   He  never  entertained  a  doubt 
^ihat  the  principal,  he  would  not  say  the  mHy  objects 
Mntemplated  by  the  Constitution  as  falling  within  the 
ideof  apportionment,  were  a  capitation  tax  and  a  tax 
on  land."     From  these    views  the  other  judge  ex- 
PNsied  no  dissent.     ** Ellsworth,  the  chief    justice 
■vom  into  office  that  morning,  not  having  heard  the 
^le  argument,  declined  taking  part  in  the  decision." 
SWaU.  M5.    Cushing,  from  ill  health,  did  not  sit  in 
the  ease.    It  has  l>een  remarked  that  if  they  had  been 
tauifiied  with  the  result,  the  question  involved  be- 
bc  10  important,  doubtless  a  reargument  would  have 
been  bad. 

lo  Pac(/{c  JtMurance  Co.  v.  SoulCf  7  Wall.  433,  the 
bus  in  question  were  upon  the  receipts  of  such  com- 
Pttlee  from  premiums  and  assessments,  and  upon  all 
"n&i  made  or  added,  during  the  year,  to  their  surplus 
WooQtingent  funds.  This  court  held  unanimously  that 
theUzes  were  not  direct  taxes  and  that  they  were  valid. 
In  Veazte  Bank  y.  Fenno,  8  Wall.  633,  the  tax  which 
^VBo  under  consideration  was  one  of  ten  per  cent  upon 
the  notes  of  State  banks  paid  out  by  other  banks.  State 
<^KationaL  The  same  conclusions  were  reached  by 
l^eoort  as  in  the  case  of  Tlu  Pacific  Insurance  Co.  v. 
^■^  Chief  Justice  Chase  delivered  the  opinion  of 
^  oottrt.  In  the  course  of  his  elaborate  examination 
^the  subject  he  said:  "It  may  be  rightly  affirmed 
^  in  the  practical  construction  of  the  Constitution 
HTlCongresa.  direct  taxes  have  been  limited  to  taxes 
^  land  and  appurteiuuioes  and  taxes  on  polls,  or  capi- 
tttkm  taxM." 


In  Scholey  v.  Rew,  23  Wall.  831,  the  tax  involved  was 
a  succession  tax,  imposed  by  the  acts  of  Congress  of 
June  30,  1864,  and  July  13, 1866.  It  was  held  that  the 
tax  was  not  a  direct  tax,  and  that  it  was  constitutional 
and  valid.  In  delivering  the  opinion  of  the  court  Mr. 
Justice  Clifford,  after  remaking  that  the  tax  there  in 
question  was  not  a  direct  tax,  said :  "  Instead  of  that 
it  is  plainly  an  excise  tax  or  duty,  authorized  by  sec- 
tion 1,  article  8  of  the  Constitution,  which  vests  the 
power  in  Congress  to  lay  and  collect  taxes,  duties,  im- 
posts and  excises  to  pay  the  debts  and  provide  for  the 
common  defense  and  public  welfare."  He  said  further : 
**  Taxes  on  houses,  lands,  and  other  permanent  real 
estate  have  always  been  deemed  to  be  direct  taxes, 
and  capitation  taxes,  by  the  express  words  of  the  Con- 
stitution, are  within  tho  same  category;  but  it  has 
never  been  decided  that  any  other  legal  exactions  for 
the  support  of  tho  Federal  government  fall  within  the 
condition  that  unless  laid  in  proportion  to  numbers 
the  assessment  is  invalid."  All  these  cases  are  undis- 
tinguishable  in  principle  from  the  case  now  before  us, 
and  they  are  decisive  against  the  plaintiff  in  error. 
The  question,  what  is  a  direct  tax,  is  one  exclusively 
in  American  jurisprudence.  Tho  text-writers  of  the 
country  are  in  entire  accord  upon  the  subject. 

Judge  Story  says  all  taxes  are  usually  divided  into 
two  classes — those  which  are  direct  and  those  which 
are  indirect — and  that,  **  under  the  former  denomina- 
tion, are  included  taxes  on  land  or  real  property,  and 
under  the  latter  taxes  on  consumption."  1  Const., 
9  850. 

Chancellor  Kent,  speaking  of  the  case  of  Hylton  v. 
T7ie  United  States,  says:  *'Tho  bettor  opinion  seemed 
to  be  that  the  direct  taxes  contemplated  by  the  Con- 
stitution were  only  two,  viz.,  a  capitation  or  poll  tax 
and  a  tax  on  land."  1  Comm.  257.  See,  also,  Cooley 
on  Taxation,  p.  5,  note  2;  Pomeroy  on  Const.  Law, 
157;  Sharswood*s  Bl.  308,  note;  Rawle  on  the  Const. 
30,  and  Sargeant  on  the  Const.  305.  Wo  are  not  aware 
that  any  writer,  since  Hylton  v.  United  States  was  de- 
cided, has  expressed  a  view  of  the  subject  different 
from  that  of  these  authors. 

Our  conclusions  are,  that  direct  taxes,  within  the 
meaning  of  the  Constitution,  are  only  capitation  taxes, 
as  expressed  in  that  instrument,  and  taxes  on  real 
estate;  and  that  the  tax  of  which  tho  plaintiff  in  error 
complains  is  within  the  category  of  an  excise  or  duty. 
Pom.  Const.  Law,  177 ;  Pacific  Ins.  Co.  v.  Soule,  and 
Scholey  v.  Rew,  stipra. 

Against  the  considerations,  in  one  scale,  in  favor  of 
these  propositions,  what  has  been  placed  In  the  other, 
as  a  counterpoise?  Our  answer  is,  certainly  nothing 
of  such  weight,  in  our  judgment,  as  to  require  any 
special  reply.  The  numerous  citations  from  the  writ- 
ings of  foreign  political  economists,  made  by  the 
plaintiff  in  error,  are  sufficiently  answered  by  Hamil- 
ton in  his  brief,  before  referred  to. 

The  judgment  of  the  Circuit  Court  must  be  affirmed, 
and  it  is  so  ordered. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 
Action  — FOR  death  bt  nboligknce,  given  to 

ADHINI8TRAT0B  IN  ANOTHER  StATE  MAINTAINABIiK 
B7  ADMINISTRATOR  IN  THIS  STATE  —  CONSTRUCTION 
OF  FOREIGN  STATUTE  —  TRANSIT0R7  ACTIONS  — SUR- 
ROGATE'S UBTTSR8  CONCLUSIVE  AS  TO  RIGHT  TO  AP- 
POINT ADMINISTRATOR  —  PRACTICE  —  INSERTION  OF 
INTEREST  IN  JUDGMENT  AT  TAXATION  OF  COSTS  MUST 
BE  REVIEWED   ON   MOTION  TO   CORRECT. —(1)    By  the 

statutes  of  Connecticut  the  common-law  rule  as  to 
actions  for  injuries  to  the  person  is  changed  and  it  is 
provided  that  an  action  to  recover  damages  for  injury 
to  the  person,  etc.,  shall  not  abal^  \)»7  tqmou  q1  ^««x:^ 
and  that  the  exeoutot  ox  aiQaxAviXatnXAX  tivvj  vccmaksoXa 
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the  same,  and  that  all  actions  for  iujaries  to  the  per- 
son, whether  the  same  do  or  do  not  instantaneously 
or  otherwise  result  in  death,  shall  survive  to  his  exec- 
utor or  administrator,  etc.  It  is  held  in  that  State 
that  under  these  statutes  an  action  lies  to  recover 
damages  in. favor  of  the  personal  representatives  of  a 
deceased  party.  Murphy  v.  New  York  &  K.  H.  R. 
Co.,  30  Conn.  184;  Soule  v.  New  Yoric  &  N.  H.  R.  Co., 
2i  id.  275.  Held^  that  an  action  which  is  given  by  the 
statutes  of  Connecticut  will  lie  in  this  State  for  the 
death  of  a  person  through  the  negligence  of  defendant 
in  the  Stato  of  Connecticut,  and  that  such  action  can 
be  brought  by  an  administrator  appointed  by  the 
courts  of  New  York.  The  construction  given  a  stat- 
ute of  another  State  by  the  courts  of  that  State  is  con- 
trolling in  the  tribunals  of  this  State.  Jessup  v.  Car- 
negie, 80  N.  Y.  441;  Hunt  v.  Hunt,  Ti  id.  218.  At 
common  law,  i>ersonal  actions  whether  ex  contractu  or 
ex  delicto  are  transitory  (Bouv.  L.  Die.)  and  may  be 
brought  anywhere  and  are  governed  by  the  lexfoH. 
An  action  for  assault  committed  in  another  State  will 
lie  here.  Smith  v.  Bull,  17  Wend.  323.  But  the  stat- 
utes hero  giving  an  action  for  damages  resulting  from 
culpable  negligence  do  not  apply  where  the  injury  was 
committed  in  another  State  or  country  unless  the  laws 
of  such  State  are  proved  to  be  of  a  similar  character. 
Whitford  v.  Panama  R.  Co.,  23  N.  Y.  406;  Beach  v. 
Bay  State  Steamb.  Co.,  30  Barb.  433;  Crowley  v.  Pan- 
ama R.  Co.,  id.  99;  McDonald  v.  Mallory,  77  N.  Y.  M7. 
It  is  not  necessary  that  the  statute  should  be  precisely 
the  same  as  the  statute  of  this  State ;  that  it  is  similar 
is  enough.  The  statute  of  Connecticut  agrees  in  its 
main  features  with  that  of  New  York.  Too  doctrine 
that  an  action  will  lie  when  the  oommo.i  Ir.w  or  the 
statutes  of  different  States  or  countries  correspond  is 
sustained  by  numerous  authorities.  Mochazo  v.  Wil- 
les,  3B.  &  Ad.  353;  Melan  v.  Duke  de  Fitz  James,  1 
Bos.  &  P.  138 ;  Mostyn  v.  Fabrigas,  1  Cowp.  161 ;  Shipp 
V.  McCraw,  2  Murph.  (N.  C.)  463;  Wall  v.  Hoskins.  5 
Iredell's  Law  (N.  C.)  177;  Stout  v.  Wood,  18  Blackf .  71. 
Cases  cited  as  showing  that  an  administrator  appointed 
in  one  State  cannot  bring  actions  given  by  statute  of 
another  (Richardson  v.  N.  Y.  Cent.  R.  Co.,  98  Mass.  85; 
Woodard  v.  Mich.  So.  R.  Co.,  10  Ohio  St.  121;  Need- 
ham  V.  Grand  Tr.  R.  Co.,  38  Vt.  295;  Selma  R.  Co.  v. 
Lacey,  43  Ga.  461 ;  Marcy  v.  Marcy,  32  Conn.  308),  held, 
not  to  be  analogous.  (2)  The  letters  of  the  surrogate 
showing  on  their  face  that  intestate  left  assets  in  his 
county  are  conclusive  as  to  his  authority  to  issue 
them.  Roderigas  v.  East  Riv.  Sav.  Inst.,  63  N.  Y.  400; 
Richardson  v.  West,  80  id.  139.  (3)  When  interest  was 
not  added  to  the  verdict  upon  trial  but  was  added  in 
the  taxation  of  costs,  held,  that  the  question  of  the 
right  and  interest  could  only  be  raised  by  a  motion  to  re- 
tax  costs  at  the  Special  Term.  It  cannot  be  raised  on 
appeal.  Code  Civ.  Proc,  §§  1345, 1349.  Where  a  clause 
is  inserted  in  the  judgment  without  authority,  the 
proper  remedy  is  by  motion  to  correct  the  judgment 
and  not  by  appeal.  People  v.  Goff,  52  N.  Y.  434; 
Kraushaar  v.  Meyer,  72  id.  602 ;  DeLavallette  v.  Wendt, 
75  id.  582.  Judgment  affirmed.  Leonard  v.  Columbia 
Steam  Navigation  Co . ,  appellant  Opinion  by  Miller,  J. 
[Decided  Feb.  8, 1881.] 

Corporation— MEMBER  op  beneficiart  associa-- 

TION  BNTITIiED  TO  PROPERTY  RIGHTS  CANNOT   BE  KX- 
PKIiliED  WITHOUT  NOTICE  AND  HEARING  —  WHAT  DOES 

NOT  EXCUSE  NOTICE.  —It  is  Well  Settled  that  an  asso- 
ciation whose  members  become  entitled  to  privileges 
or  rights  of  property  therein  cannot  exercise  its  power 
of  expulsion  without  notice  to  the  party  charged  or 
without  giving  him  an  opportunity  to  be  heard.  Ang . 
&  A.  Corp.,  9  420;  Bartlett  v.  Medical  Society,  32  N.Y. 
187;  Commonwealth  v.  Pennsylvania  Ben.  Soc,  2 
Serg.  &  R.  141 ;  Innes  v.  Wylie,  1  C.  &  K.  257.  Accord- 
ing}y  where  the  charter  of  a  beneficiaiy  association 
provided  that  the  eeoretary  should  give  to  a  member 


who  is  six  months  in  arrears  a  written  notice  of  the 
fact,  and  that  **  he  shall  be  stricken  from  the  roll  if  he 
does  not  pay  his  dues  within  thirty  days,'*  Iheld,  that  a 
notice  was  essential  to  deprive  the  member  in  arrears 
or  his  representative  after  his  death  of  the  benefits  of 
membership  in  the  society,  and  that  the  fact  that  the 
member  had  changed  his  place  of  residence  without 
notifying  the  society  was  not  an  excuse  for  a  failure  to 
serve  a  notice  upon  him,  especially  when  there  was  a 
specific  penalty  imposed  by  the  society  by-laws  ui>on  a 
member  changing  his  residence  without  giving  notice. 
Judgment  affirmed.  WcLchtel  y.  Noah  Widows  and 
Orj)han8*  Benevoletit  Socleti't  ajtpellant.  Opinion  by 
Danforth,  J. 
[Decided  Feb.  1, 1880.] 

Criminaij  liAw— disorderdy  HOUSE— bawdt  or 

GAMBLING    HOUSE    NEED    NOT    BE    NOI8T    OR    OPEN  — 
WHAT    EVIDENCE- OP    BAWDY   HOUSE  —  EVIDENCE  OP 

GAMBLING.  — The  Indictment  charged  plaintiff  in  error 
with  keeping  a  disorderly  and  common  bawdy  and 
gambling  house,  concluding  od  commune  nocumentum. 
The  court  at  trial  charged  that  it  was  not  neoessaiy  to 
constitute  the  offense  of  keeping  a  disorderly  house 
that  the  public  should  be  disturbed  by  noise,  and  re- 
fused to  charge  that  in  order  to  convict  the  prisoner  of 
keeping  a  disorderly  house  the  jury  must  find  that  the 
house  was  so  kept  as  to  disturb,  annoy  and  disquiet 
the  neighbors  and  i>eoplo  passing.  Held,  no  error. 
Rex  V.  Dixon,  10  Mod.  306;  1  Hawk.  P.  C.  003.  The 
keeping  of  a  common  bawdy  or  gambling  house  consti- 
tutes the  house  a  disorderly  house  and  indictable  uai- 
sance  at  common  law.  It  is  not  an  essential  element 
that  it  should  be  so  kept  that  the  neighborhood  is  dis- 
turbed by  the  noise  or  that  the  immoral  practice  should 
be  open  to  public  observation.  The  court  further 
charged  that  if  prostitutes  came  to  prisoner*B  saloon 
fur  the  purpose  of  prostitution  and  there  consummated 
their  intent  to  the  knowledge  and  with  the  consent  of 
prisoner,  the  jury  should  find  him  guilty.  Held,  no 
error.  The  counsel  for  prisoner  requested  a  charge 
that  the  playing  of  cards  in  the  prisoner's  house  does 
not  of  itself  make  it  a  gambling  house.  The  court  an- 
swered "  except  that  it  is  the  gambling  for  money  that 
makes  it  a  disorderly  house.**  Held,  no  error.  Judg- 
ment affirmed.  King,  plaintiff  in  error,  v.  People  of 
New  York,  Opinion  by  Andrews,  J. 
[DecidedJan.  25, 1881.] 

Negligence— WHEN  question  op  pact  por  jubt.— 
In  an  action  against  a  railroad  company  for  injury  to 
a  horse  caused  by  the  foot  of  such  horse  being  caught 
between  the  rail  and  the  planking  at  a  street  crossing, 
the  evidence  was  confiicting.  It  was  proved  by  plaint- 
iff upon  the  trial  that  the  plnnk  was  so  placed  that 
there  was  a  space  of  a  little  more  than  three  and  one- 
quarter  inches  between  the  plank  and  the  rail,  whioh 
space  was  for  the  passage  of  the  flange  of  the  oar  wheels ; 
and  the  evidence  of  the  plaintiff  showed  that  two  and 
one-quarter  inches  was  all  which  was  required  for  that 
purpose,  and  hence  the  space  was  one  inch  wider  than 
it  should  have  been,  and  this  caused  the  horse's  hoof 
to  get  into  the  open  space  and  to  be  caught  by  the  toe- 
calk  under  the  rail.  It  also  appeared  from  plaintiff's 
evidence  that  the  plank  was  from  one-quarter  to  three- 
eighths  of  an  inch  higher  than  the  top  of  the  rail.  The 
court  at  trial  nonsuited  plaintiff  on  the  ground  that 
there  was  no  evidence  of  negligence  on  the  part  of  de- 
fendant in  constructing  the  crossing.  Held,  error. 
The  case  is  within  the  rule  that  it  is  a  matter  of  right 
in  the  plaintiff  to  have  the  issue  of  negligence  submit- 
ted to  the  jury  when  it  depends  upon  oonfliotlng  evi- 
dence or  on  inferences  to  be  drawn  from  ciroumstanoes 
in  regard  to  which  there  is  reason  for  a  dilforenoe  of 
opinion  among  intelligent  men.  Wolfkielv.  Sixth  Avou 
R.  Co.,  88  N.  T.  40;  Weber  v.  New  Yoric  Cent.,  etc., 
R.  Co.,  68  id.  451 ;  Hart  v.  Hndson  Blver  B.  Co.,  89  id. 
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623.  Judgment  revt-rsed  nndnctv  trini  granted.  Pni/iic, 
appeltant,  v.  Troy  <fc  lloston  liallroad  Co.  Opluiuu  by 
UiUer,  J.      Fulgor,  C.  J.,  Earl  and  Ra[>aUo,  JJ.,  dis- 

CDec'ided  Jan.  2S,  XSSI.] 

PB*CTICE— PBBrBBMD    CAB^    IN    COPRT    OI    Ap- 

t-BALs.  —  NotwithBtaudiiig  the  provisions  of  Bectioii 
791  ol  the  Code  ut  Civil  Procedure,  Kii'iiiB  cerlniii 
t)rGtereuce9  among  civil  cauaoB,  iu  the  trial  or  beariiiK 
tbereof.  it  is  allll  iiecesBttry  for  a  party  olaimiiiK  a  prof- 
ereuoe  in  this  oourt,  to  comply  ivith  tbe  directions  ut 
rnlsSO.  Be  must  tborofura  iu  liia  nuticoof  HrKuoieiit, 
Btste  such  claim  and  the  olber  facts  mentioned  in  tliat 
rule.  Motion  graiiMd.  Taylor,  apptlbmi,  v.  fFini/, 
Uplnlon  by  Dantortb,  J. 
[Decided  Jan.  25,  1861.] 

TITI.B— TO  CHATTEL — OKI 

action  of  replevin  for  a  horse,  plaintiff  ciaimiHi  title 
and  that  the  defendant  wrunjcfDlly  withheld  tbe  borae 
from  him.  The  defendant  answered  that  be  was  part 
owner  of  tbe  horse,  bavin);  acquired  hla  title  by  pur- 
chase  from  one  who  was  part  owner  with  plnlnliff. 
Etld,  tbat  the  answer  disolDBed  a  j;ood  defense,  it  true, 
tu  replevin  will  notlie  by  one  tenant  In  common  of  a 
cbattel,  against  another  tenant  in  common,  for  taking 
the  chattel,  and  if  mie  of  them  setia  bia  interest  to  a 
third  party  he  baa  a  right  to  deliver  the  chattel  to  the 
purchaser,  and  neither  he  nor  any  one  asalating  him  in 
doing  so  ia  liable  to  an  aotion.  (2)  The  plaintiff  did 
not,  nntil  tbe  summing  up  of  the  case,  claim  any  lien 
upon  the  horse,  but  claimed  to  be  the  sole  owner. 
Srld.  that  If  he  failed  to  establish  bia  claim  of  sole 
ownerablp,  he  conid  nob  recover  opau  n  claim  of  a  lieu 
for  tbe  care  and  keeping  of  the  horsu.  A  claim  of  owu- 
erahip  ia  Inconsistent  with  one  of  lien,  and  both  can- 
not be  asserted  at  the  same  time.  A  claim  of  uwner- 
•blp  WBivei  the  lien,  it  one  exists,  and  conacqnently 
one  who  makes  such  claim  as  against  the  true  owner 
cannot.  If  his  alleged  title  turns  out  to  be  unfonnded, 
tall  back  upon  Ills  lien.  Everett  v.  Saltua.  Ifi  Wend. 
474;  S.  C,  20id.  367;  Holbrook  v.  Wight,  34  id.  ICO. 
Tbe  mte  la  most  frequently  applied  where  a  defendant 
who  claims  to  retain  property  fails  to  aet  up  hla  lien  or 
makes  some  claim  or  dosa  some  act  inconsistent  there- 
with. But  it  is  eqnally  applicablu  to  n  pUintilT  who, 
oa  against  one  who  tumaout  to  have  a  better  title  than 
blmselt,  claims  as  owner  when  be  has  nothing  but  a 
lien.  Mexal  v.  Dearborn,  1:!  Gray,  330.  Judgment  re- 
versed and  new  trial  ordered.  ITiiftsoii  V.  Stcan  et  at., 
apprllanU.  Opinion  by  Rapallo,  J. 
tDeoidedJan.  25.  ISSI.] 


^IBPB  —  WHEHB  LEQAci  VESTS.  —  By  the  second 
oiauae  of  bis  will  teatntor  gave  to  bia  wife,  during  her 
lite,  109  acres  ot  land,  directing  "  that  at  the  death  o[ 
my  wife  said  land  be  sold  by  my  eitoutor  and  tbe  pro- 
ceeds  be  equally  divided  between  my  daughters,  8.,  H. 
■nd  J.,  and  the  children  and  heira  of  my  aonsB.  and 
v.,  and  of  my  daughter  C,  share  and  share  alike,  and 
U  either  of  the  heira  above  mentioned  and  intended 
■hall  die  after  the  date  of  this  will,  and  before  the  said 
sunn  are  paid,  then  the  aharoa  of  the  one  so  dying 
wlthoat  laauo  shall  be  equally  divided  among  the  other 
beirs  above  named."  By  the  fifteenth  clause  of  the 
wiil  be  thus  provided :  "  I  give,  etc.,  tbe  rest  and  reai- 
doeot  my  property,  real  and  personal,  to  my  wife,  my 
daugbtersS,,  H.  and  J.,  and  the  children  ot  my  sons  B. 
aud  U.,  to  be  equally  divided  among  them,  share  and 
«haro  alike,"  except  certain  specified  reij  property, 
oas-Uiird  ot  which  be  gave  to  his  wife,  and  directed  bis 
Bzeootorto  sell  snob  specllled  property  and  "dlvido 
tvo-Utird«of  Uieprooeeda  among  tJiebeira  last  mea- 


tioncd."  Testiil'jr  died  leaving  nil  six  ot  bia  obildren 
named  surviving,  and  soon  Ibereafter  his  exeoutor 
died.  Tbe  daughters  H.  and  ,T.  married  and  died  leav- 
ing husbands  but  no  Issue;  the  son  K  died  leaving  one 
child  and  a  grandchild  bis  heirs,  and  the  eon  U.  died 
leaving  seven  children.  Thereafter  the  wife  died,  and 
after  her  the  daughter  C.  without  issue.  In  nu  action 
brought  thereafter  to  determine  the  dlatrtbution,  etc., 
and  to  appoijit  a  trustee  to  carry  out  tbe  will.  IwJd,  that 
under  the  terma  <it  the  will  the  daughters  n.,  J.  andC, 
or  any  claimijig  under  them,  were  excluded,  and  the 
proceeds  of  the  109  acres  were  to  be  divided  between 
tbe  daughter  8.,  the  children  o!  the  son  U.  and  the 
child  and  graudchlld  of  the  son  B.,  jicr  sfJrpe,  and  not 
per  caiiita,  3,  taking  one  share,  the  children  ot  U.  one 
abare,  and  tbe  child,  etc,  ot  B.  one  share.  No  part 
of  the  remainder  provided  for  in  the  second  clause 
veated  at  the  death  of  the  testator.  Sea  Houghton  v. 
Wbitgravc.  IJao.  b  Walker's  Ch.  115;  Teed  v.  Uorton, 
no  N.  Y.  B03;  Moncreef  v.  Ross,  50  id.  Ml ;  Hatch  v. 
BoBsett,  53  id.  359.  The  rule  that  under  a  devise  or 
bequest  to  one  and  the  children  ot  snother,  j'Hina 
facie  the  persons  take  per  capita  and  not  jicr  itirpcs,  ll 
technical  aud  subject  to  many  exceptions,  and  courts 
readily  depart  from  it  when  n  different  intent  is  dis- 
coverable. Jarm.  oil  Wills,  107;  Baloom  v.  Hnynaa,  14 
Allen,  21M;  Lockbnrt  V.  Lockhnrt,  3  Jones' Eq.  (N.  C.J 
ai5;  Forber  v.  Shlilman'a  Rx'rs,  3  C.  E.  Green,  23D; 
Clark  V.  Lynch,  10  Barb.  81;  Hoppock  v.  Tucker,  59 
N.  T.  303;  Ferrar  v.  Pyno,  81  id.  09.  Judgment  modi- 
fled.  Vincent  et  al,  v.  Ncwhouee  et  al.,  appdlanta. 
Opinion  by  Dantorth.  J. 
[Decided  Jan.  18,  l»81.l 


Maritihe  law- 


Ekoush  and  American  rules  DirrEii.  —  A  petition 
under  the  511b  rule  iu  admiralty,  clniming  the  benefit 
of  a  ilmitotlou  ot  llaliillty  in  cose  of  collision,  to  the 
value  ot  the  owner's  interest  iu  the  vessel,  as  provided 
by  section  4283,  United  Stales  Revised  Statutes,  may 
be  filed  after  tbe  trial  of  the  cause.  It  is  nut  ueceaaary 
and  the  5Gth  rule  does  not  require  that  it  be  filed  bo- 
fore  the  trial,  although  a  second  trial  upon  the  merits 
may  not  be  bod  between  the  parties.  It  was  not  tho 
intention  o^tbe  admiralty  rules  to  preclude  aparty 
from  claiming  the  bone Qt  of  a  limited  liability  after  a 
trial  of  tbe  cauae  ot  collision.  The  6Gtb  rule  waa 
merely  Intended  to  relieve  ship-owners  from  tho  Eng- 
lish rule  at  practice,  which  requires  them,  when  they 
seek  the  tienellC  ot  the  law  ot  limited  liability,  to  con- 
fess  the  ship  to  bave  been  iu  fault,  in  the  collision.  This 
was  deemed  to  be  a  very  onerous  requirement;  foriii 
many,  it  not  in  moat  cases,  it  la  extremely  doubtful 
which  vessel,  If  cither,  was  in  fault;  and  to  require 
the  owners  of  either  to  confess  fault  beturo  allowiu|{ 
them  to  claim  the  beneQt  of  the  law,  would  go  far  to 
deprive  tbem  ot  its  bencBt  attogetber.  Hence  this 
court,  iu  preparing  tbe  rules  of  procedure  for  a  limita- 
tion ot  liability,  deemed  it  proper  to  allow  a  party 
seeking  such  llmitatiou  to  contest  any  liability  what- 
ever. But  this  rule  ot  procedure  was  not  Intended  to 
abrogate,  and  indeed  could  not  abrogate,  the  rule  of 
law,  that  Its  Judicata,  or  a  matter  once  regularly  de- 
cided between  parties  iu  a  oompeteut  tribunal,  oannut 
be  Bgalu  opeued  by  either  ot  tbem  except  in  an  appel* 
late  proceeding.  The  Institution  of  proceedings  lor  a 
limitation  ot  liability  must,  however,  be  aubject  to 
some  limitDtioDB  growing  out  of  the  nature  of  tbe  case. 
Tbey  must  be  regarded  aa  Ineffectual  as  to  any  specllla 
party  if  not  undertaken  until  after  aact^  \iax\i^  \inb  ti\k. 
talned  ratiftaottou  «l  Wa  Onuukiid.  "^mi  &iMiietxn.  tA 
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laches,  as  applied  in  admiralty  courts,  would  be  prop- 
erly applicable  to  such  a  case.  The  court  would  justly 
refuse  its  aid  in  compelling  a  return  of  money  received. 
But  the  omission  to  take  the  benefit  of  the  law  in 
reference  to  a  particular  party  ought  not  to  preclude 
the  owners  of  a  ship  from  claiming  its  benefit  as  against 
other  parties  suffering  loss  by  the  same  collision.  There 
may  be  many  persons  who  have  sustained  but  trifling 
losses,  which  the  owners  may  be  perfectly  willing  to 
pay ;  whilst,  at  the  same  time,  they  may  have  just 
ground  for  resisting  the  claims  of  others.  In  such 
cases,  a  concession  to  the  demands,  or  a  failure  to  re- 
sist the  claims  of  one  party  ought  not  to  conclude 
them  as  against  the  demands  of  other  parties.  In 
England,  the  value  of  the  vessel  immediately  before 
the  collision  was  regarded  as  the  true  criterion  of  lia- 
bility. But  the  English  law  is  different  from  ours.  It 
makes  the  owners  liable  to  the  extent  of  the  vaiue  of 
the  ship  at  the  time  of  the  injury,  even  though  the 
ship  itself  be  lost  or  destroyed  at  the  same  time; 
whereas  our  law,  following  the  admiralty  rule,  limits 
the  liability  to  the  value  of  the  ship  and  freight  after 
the  injury  has  occurred ;  so  that  if  the  ship  is  de- 
stroyed the  liability  is  gone ;  and  whether  damaged  or 
not  damaged,  the  owners  may  surrender  her  in  dis- 
charge of  their  liability.  Decree  of  United  States  Circ. 
Ct.,  E.  D.  New  York,  reversed.  Neto  York  A  Wil- 
mington Steamship  Co.^  appeUanU  v.  Mount  et  cU,  Opin- 
ion by  Bradley,  J. 
[Decided  Jan.  31,  1881.] 

Partnership— MiKiNo  firm  — saxe  op  interest 

BY  PARTNER   DOES   NOT  DISSOLVE  FIRM.  —A  Sale  by  a 

partner  in  a  mining  copartnership,  of  his  interest 
therein,  does  not  end  the  copartnership.  Mining  part- 
nerships as  distinct  associations,  jvith  different  rights 
and  liabilities  attaching  to  their  members  from  those 
attaching  to  members  of  ordinary  trading  partner- 
ships, exist  in  all  mining  communities.  In  Skillman 
V.  Lockman  the  question  of  the  relation  existing  be- 
tween parties  owning  several  interests  in  a  mine  came 
before  the  Supreme  Court  of  California,  and  that  court 
said  that,  **  whatever  may  be  the  rights  and  liabilities 
of  tenants-in-commou  of  a  mine  not  being  worked,  it 
is  clear  that  where  the  several  owners  unite  and  co- 
operate in  working  the  mine,  then  a  new  relation  exists 
between  them ;  and  to  a  certain  extent  they  are  gov- 
erned by  the  rules  relating  to  partnerships.  They 
form  what  is  termed  a  mining  partnership,  which  is 
governed  by  many  of  the  rules  relating,  to  ordinary 
partnerships,  but  also  by  some  rules  peculiar  to  itself, 
one  of  which  is  that  one  person  may  convey  his  inter- 
est in  the  mine  and  business  without  dissolving  the 
partnership.*'  23  CaL  203.  The  same  doctrine  is  as- 
serted in  numerous  other  cases,  not  only  in  that  court 
but  in  the  courts  of  England.  Associations  for  work- 
ing mines  are  generally  composed  of  a  greater  number 
of  persons  than  ordinary  trading  partnerships;  and  it 
was  early  seen  that  the  continuous  working  of  a  mine, 
which  is  essential  to  its  successful  development,  would 
be  impossible,  or  at  least  attended  with  great  difficul- 
ties, if  an  association  was  to  be  dissolved  by  the  death 
or  bankruptcy  of  one  of  its  members,  or  the  assign- 
ment of  his  interest.  A  different  rule  from  that  which 
governs  the  relations  of  members  of  a  trading  part- 
nership to  each  other  was  therefore  recognized  as  ap- 
plicable to  the  relations  to  each  other  of  members  of  a 
mining  association.  The  deUctus  personcty  which  is 
essential  to  constitute  an  ordinary  partnership,  has  no 
place  in  these  mining  associations.  Duryea  v.  Burt,  28 
Cal.  669;  Settembre  y.  Putnam,  80  id.  490;  Taylor  v. 
Castle,  ^  id.  360.  There  are  other  consequences  re- 
sulting from  this  peculiarity  of  a  mining  partnership, 
particularly  as  to  the  power  of  individual  members  to 
bind  the  association,  etc.  Dickinson  v.  Yalpy,  10  B.  & 
a  US:  RiokettB  v.  Burnett,  4  Q.  B.  686.    Decree  of  I 


Utah  Supreme  Court  reversed.    Kahn^  appeUant,  v. 
Central  SmeUing  Co.  el  al.    Opinion  by  Field,  C.  J. 
[Decided  Jan.  24, 1881.] 

Public  monbt— one  buyxng  stamps  fbom  gov- 
ernment ON  CREDIT  NOT  ACCOUNTABLE  AS  FOB.  —  G., 

a  manufacturer  of  friction  matches,  as  such  gave  bond 
to  the  United  States,  with  sureties,  to  pay  for  internal 
revenue  stamps  sold  him  on  credit,  under  section  8425, 
United  States  Revised  Statutes.  Under  the  law  he 
was  entitled  to  an  allowance  upon  the  aggregate 
amount  supplied  him,  as  discount  on  the  face  value  or 
commission.  By  section  8624,  United  States  Revised 
Statutes,  **  whenever  any  person  accountable  for  public 
money  neglects  or  refuses  to  pay  into  the  treasury  the 
sum  or  balance  reported  to  be  due  to  the  United  States, 
upon  the  adjustment  of  his  account,  the  first  comp- 
troller of  the  treasury  shall  institute  suit  for  the  re- 
covery of  the  same,  adding  to  the  sum  stated  to  be  due 
on  such  account  the  commissions  of  the  delinquent, 
which  shall  be  forfeited  in  every  instance  where  suit 
is  commenced  and  judgment  obtained  thereon.'*  In  an 
action  against  G.  and  his  sureties  for  amount  due  for 
stamps  sold  upon  credit,  TieZd,  thatG.  was  not  accounta- 
ble for  any  public  money  and  the  United  States  could 
not  recover  for  the  allowances  due  to  G.,  although  they 
were  called  commissions.  Judgment  of  United  States 
Circ.  Ct.,  E.  D.  Virginia,  affirmed.  United  StaUa^ 
plaintiff  in  error^  v.  Ooldback  et  aL  Opinion  by  Waite, 
C.J. 
[DecidedJan.  17. 1881.1 


UNITED  STATES   CIRCUIT   AND  DISTRICT 

COURT  ABSTRACT.* 

Maritime  law  ~  seaman  injured  or  sick  with- 
out FAULT  entitled  TO  BE  CARED  FOR  BY  VE88BI«.  — 

It  is  the  well-settled  law  that  a  seaman  receiving  an 
Injury  or  becoming  sick  in  the  service  of  the  ship  with- 
out his  fault  is  entitled  to  be  cured  or  cared  for  at  the 
expense  of  the  vesseL  Harden  y.  Gorden,  2  Mass.  547; 
Reed  v.  Canfield,  1  Sum.  107;  The  Ben  Flint,  1  Abb. 
(U.  S.)  128;  Brown  v.  Overton,  Sprag.  Dec  462.  And 
the  fault  which  will  forfeit  this  right  upon  the  part  of 
the  seaman  must  bo  some  positively  vicious  conduct, 
such  as  gross  negligence  or  willful  disobedieuce  of 
orders.  Ordinary  negligence,  consistent  with  good 
faith  and  an  honest  intention  to  do  his  duty,  is  not  suf- 
ficient. The  propriety  and  good  policy  of  this  rule  is 
eloquently  vindicated  by  Story,  J.,  in  Harden  v.  Gor- 
den, supra,  and  in  the  application  of  it  a  court  of  ad- 
miralty will  not  be  quick  to  find  cause  to  exclude  the 
seaman  from  its  benefits.  A  seaman  who  went  aloft 
on  a  ship,  being  ordered  to  do  so,  fell  from  the  break- 
ing of  a  crane  line  upon.which  he  had  negligently  gone 
without  examining  its  condition.  Held,  that  he  was 
entitled  to  be  cared  for  at  the  expense  of  his  ship.  U. 
S.  Dist.  Ct.,  Oregon,  Nov.  0,  1880.  Petenon  v.  2\e 
Chandos.    Opinion  by  Deady,  D.  J* 

SALE  OF  VESSEL  BT  FOREIGN  ADMIRALTY  COUBT 

DISCHARGES  LIEN  —  LIEN  HOLDER  ENTITLED  TO  SHABB 

IN  SURPLUS.  —By  the  law  of  most,  if  not  all,  civiliied 
nations,  the  sale  of  a  vessel  by  proceedings  in  rem,  in  a 
court  of  competent  jurisdiction,  extinguishes  all  lieoa 
upon  her,  and  vests  a  dear  and  indefeasible  title  in 
the  purchaser.  Story  on  Confi.  of  Laws,  S  S92 ;  WUliama 
V.  Armroyd,  7  Cr.  424:  The  Tremont,  1  W.  Rob.  leS; 
The  Mary,  0  Cr.  128;  The  Amelie,  6  WaU.  18;  The 
Granite  State,  1  Sprague,  277.  In  the  case  of  The 
Helena,  4  Rob.  Adm.  4,  this  doctrine  was  carried  ao 
far  as  to  sustain  a  sale  made  after  a  capture  by  pirates. 
See,  also,  Grant  v.  McLaughlin,  4  Johns.  84.  Such  sales 
however  may  be  impeached  by  the  owner  or  other  per- 

^Appearing  in  4  Federal  Reporter. 
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son  interested  by  showing  that  tbo  court  or  officer 
making  the  sale  had  no  jurisdiction  of  the  subject- 
matter  by  actual  seizure  and  custody  of  the  thing  sold 
(Rose  y.  Himely,  i  Gr.  241 ;  Bradstreet  v.  Neptune  Ins. 
Ck>.,  3  Sumn.  001;  The  Mary,  9  Or.  120;  Woodruff  y. 
Taylor,  ao  Yt.  06;  Daily  y.  Doe,  3  Fed.  Rep.  908) ;  that 
the  sale  was  made  by  a  fraudulent  collusion,  to  which 
the  parohaaer  at  such  sale  was  a  party  (Parkhurst  y. 
Sumner*  23  Yt.  638:  Annett  y.  Terry,  35  N.  Y.  250; 
Gastrique  y.  Imrie,  L.  R.,  4  H.  of  L.  42r) ;  or  that  the 
sale  was  contrary  to  natural  justice  (The  Flad  Dyen,  1 
C  Rob.  135).  In  case  of  sale  by  a  master,  the  court 
will  inqnire  into  the  circumstances  and  see  whether  it 
was  necessary  and  for  the  interest  of  all  concerned ; 
but  the  eiteot  of  such  sale  to  discharge  liens  is  the  same. 
In  the  case  at  bar,  where  an  American  yessel  was  sold 
by  the  maritime  court  of  Ontario,  the  sale  was  held  to 
discharge  lien  for  necessaries  furnished  in  Cleyeland, 
Ohio,  notwithstanding  the  court  has  declined  to  en- 
force such  Hen  against  the  yessel  for  the  want  of 
jurisdiction.  Hudson  y.  Guester,  0  Cr.  281 ;  Comstock 
y.  Crawford,  3  Wall.  390.  In  such  cases  the  lienholder 
is  remitted  to  his  remedy  against  the  proceeds  of  sale, 
and  it  seems  that  his  claim  will  be  allowed  whereyer  a 
lien  exists  by  the  law  of  the  place  where  the  contract 
is  made.  Stringer  y.  Marine  Ins.  Co.,  L.  R.,  4  Q.  B.  070 ; 
Story  on  Confl.  of  Laws,  322  b ;  Harrison  y.  Sterry,  5  Cr. 
280;  The  Flora,  1  Hagg.  206;  The  Harmonie,  1  W.  Rob. 
178;  The  Nordstjemen,  Swab.  200;  The  Gustaf,  OL. 
T.  (S.  S.)  000.  U.  S.  DIst.  Ct.,  E.  D.  Michigan,  Noy. 
29, 1880.    Tlie  Trenton.    Opinion  by  Brown,  D.  J. 

SEAMAN  PRESUMED  TO  HIRE   FOR  TRIP  — DUTY 

07  BOAT  TO  CABB  TOR  INJURED  SEAMAN.  —  (1)  In  tho 

absence  of  an  express  agreement,  the  law  will  imply 
that  the  employment  of  a  seaman  upon  a  steamboat  is 
for  the  trip  which  she  is  then  engaged  in.  The  Hen- 
rich,  Crabbo,  220.  (2)  A  seaman  who,  without  his  fault, 
is  iiijored  in  the  senrice  of  the  boat  is  entitled  to  his 
fall  wages  for  the  trip  or  other  period  of  seryice  which 
he  had  then  entered  upon,  and  to  be  cured  at  the  ex- 
pense of  the  Ixmt.  Neilson  y.  The  Laura,  2  Sawy.  242; 
The  Korth  America,  6  Ben.  480;  Morgan  y.  The  Ben 
FUnt,  1  Abb.  (U.  S.)120;  Sims  y.  Jackson,  1  Wash.  414; 
The  Nimrod,  Ware,  1,  9;  The  Forest,  id.  420;  Harden 
y.  Gordon,  2  BCass.  641;  Reed  y.  Canfleld,  1  Sumn.  195. 
U.  a  Dist.  Ct,  S.  D.  Ohio,  Dec.  2, 1880.  Longstreet  y . 
Steamboat  Springer,    Opinion  by  Swing,  D.  J. 


GEORGIA  SUPREME  COURT  ABSTRACT. 

ATVOBinET  AND  CLIENT  — DEALINGS  BETWEEN.— The 

relAtion  of  attorn^  and  client  is  eminently  one  of 
tmst  and  eonfldenoe.  Where  the  attorney  to  collect  a 
d<»bt  from  the  principal  debtor  was  himself  liable  in 
the  second  instance,  the  statute  of  limitations  as  to 
hia  limbility  ran  from  the  time  when  the  debt  could 
not  l>e  collected  from  the  principal  and  when  the  lia- 
bility of  the  attorney  was  made  apparent  to  the  client. 
While  the  client  was  bound  to  ordinaiy  diligence  to 
diseoyer  the  insolyency  of  the  principal  debtor,  he  was 
entitled  to  tho  diligence,  Icnowledge  and  adyice  of  his 
attorney  on  that  subject.  Freeman  y.  Bigham, 
[Decided  Nov,  27, 1880.] 

CARBTSB  OJ*  PA88SNOSRS  — railroad  GOMPANT  MA7 
RUN  BPBCIAL  TRAINS  AND  EXCLUDE  PASSENGERS 
THXBSIBOM— INJURT  TO  PASSENGER  RIDING  WITHOUT 
BIOBT  Oir  TRAIN— LBAyiNO  HOVINO  TRAIN  ON  ADVICE 

OF  OONDUCTOB— DAMAGES.— (1)  A  railroad  company  in 
this  State,  proyidlng  sufficient  trains  and  cars  to  accom- 
modate all  the  trayelling  public  oyer  its  line,  has  the 
legal  rifl^t  to  ran  special  trains  oyer  its  road  for  the  pur- 
pose of  eafiyiuff  proyisions  and  paying  its  employees, 
and  topiolilbit  «ny  person  from  trayelling  on  such  train, 
and  if  pteiatlff  entered  «  oar  attaohed  to  the  same  know- 


ing its  character,  without  the  consent  of  the  corporation 
or  its  agents,  ho  becomes  a  trespasser.  If  injury  is 
sustained  by  such  person  whilst  so  wrongfully  upon 
snch  special  train,  the  fact  of  being  on  such  train  will 
be  an  element  in  determining  his  prudence  and  want 
of  care,  and  tho  liability  of  tho  corporation.  If  one 
enters  a  pay-train  for  the  purpose  of  riding  thereon, 
and  by  the  rules  and  regulations  of  the  company  pas- 
sengers were  not  allowed  to  ride  on  snch  trains,  it 
would  be  his  duty  to  leaye  the  train  as  soon  as  he  pru- 
dently could,  when  notified  of  such  rule.  If  one  leaps 
from  a  train  of  cars  moving  at  the  rate  of  fifteen  miles 
per  hour,  on  the  advice  or  concurrence  of  the  con- 
ductor, his  right  to  recover  would  involve  the  question 
whether  he  prudently  used  the  only  way  which  the 
rules  of  the  company  permitted  him  to  use,  and  also 
his  recklessness  and  want  of  ordinary  care,  for  if  by 
the  use  of  ordinary  care  he  could  have  avoided  the  in- 
jury, tho  company  would  not  be  liable.  (2)  Where  the 
damage  alleged  was  the  breaking  of  the  leg  of  the 
plaintiff  resulting  in  i>ermanent  injury,  and  the  plaint- 
iff being  twenty-one  years  of  age,  realizing  from  $200 
to  1800  for  four  months,  and  being  deprived  thereafter 
of  employment,  a  verdict  for  $14,833  is  excessive* 
South-toestem  Railroad  Co,  y.  Singleton. 
[Decided  Nov.  27, 1880.] 

Negligence— ACTION  por  homicide  dependent 
UPON.  —  For  a  widow  to  have  a  right  of  action  for  the 
homicide  of  her  husband,  his  death  must  have  been 
caused  by  some  act  or  by  the  criminal  negligence  of 
the  defendants.  The  allegations  that  the  defendants 
erected  and  rented  a  building  having  a  platform  or 
bridge  as  its  means  of  egress  or  ingress,  that  the  ten- 
ants had  no  way  of  moving  their  furniture  into  the 
building  except  over  such  platform,  that  while  in  the 
employment  and  at  the  instance  of  the  tenants 
the  husband  of  the  plaintiff  was  endeavoring  to  move 
an  iron  safe  into  the  building  tho  platform  gave  way, 
and  he  was  killed,  and  that  this  resulted  from  the  im- 
proper and  faulty  construction  of  it  by  the  landlords 
(who  were  the  defendants)  are  not  sufficient.  Such  a 
declaration  is  demurrable.  DcUey  v.  Stoddard, 
[Decided  Dec.  14, 1880.] 


NEW  JERSEY  COURT  OF  CHANCERY  AB- 

STRACT. 

OCTOBER,  1880.* 

Equitable  action — specific  performance  --  de- 
lay IN  seeking  belief  for.  —  Great  delay  in  seeking 
relief  is  a  good  bar  to  a  suit  for  specific  performance. 
Sixty  years'  delay  constitutes  a  bar.  A  suitor  asking 
a  court  of  equity  to  give  him  the  benefit  of  the  exer- 
cise of  its  discretionary  power  must  show  a  good  con- 
science, good  faith  and  reasonable  diligence.  Plummer 
y.  Kepler,  11  C.  E.  Gr.  482.  Lord  Alvanley  said:  *' A 
party  cannot  call  upon  a  court  of  equity  for  specific 
performance  unless  he  has  shown  himself  ready,  de- 
sirous, prompt  and  eager."  Milward  y.  Earl  of  Thanet, 
5  Yes.  720,  note  6.  Lord  Cranworth  said :  '*  Specific 
performance  Is  relief  which  this  court  will  not  give 
unless  in  cases  where  the  parties  seeking  it  come  as 
promptly  as  the  nature  of  the  case  will  permit. "  Eads 
V.  Williams,  4  De  G.  M.  &  G.  691.  In  Van  Doren  y. 
liobinson,  •!  C.  R  Gr.  263,  Chancellor  Green  said: 
'*  Great  delay,  unaccounted  for,  is  a  bar  to  a  claim  for 
specific  performance."  Lord  Camden  stated  the  gene- 
ral doctrine  as  follows :  "  A  court  of  equity,  which  is 
never  active  in  relief  against  conscience  or  public  con- 
yenience,  has  always  refused  its  aid  to  stale  demands 
where  the  party  has  slept  upon  his  rights  or  acquiesced 
for  a  great  length  of  time.  Nothing  can  call  forth  this 
court  into  activity  bnt  conscience,  good  faith  and 

*  To  appear  In  6  Stewart's  (SB  K«  3 .  'Bxx.i^ ^js^tUik, 
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soiiable  dillKeuoe.  Where  these  (ire  waiitiiifc.  the  oourt 
is  pasBive  Bud  does  uolbiug;  laches  nud  neglaot  are 
olirajs  disoouutaiianced ;  Bud  theretore,  from  the  be- 
giuulngot  this  jurUdiotlon,  there  waa  also  a  llmitatioa 
of  auU  lu  this  court."  Smilh  v.  CIB7, 8  Bro.  C.  C.  039, 
note.  The  doctriue  aa  thus  stated  waa  enforced  iu  a 
OMe  BtrouEl?  aaatogoua  to  the  oue  in  baud,  by  the 
Supreme  Court  of  the  United  States.  Piatt  t.  Vat- 
tler.  9  Pet.  113.  Johnson  v.  Commisaitmers  of  Somtr- 
vOlt.    Opitilou  bj  Van  Fleet,  Vioe-ChuioeUor. 

ISJirSCTION— WILI-NOI 


State  —  n< 


PITBUO 


r  SAHJIOAI)    CORPORATION 

—  A  foreign  corpora- 
tion, without  any  suthorltj  whatever,  laid  a,  pipe  tor 
transporting  oil  ou  the  bottom  of  a  uaTlgabie  river,  nu 
lands  belonging  tn  the  State,  and  underneath  a  draw- 
bridge ol  complainant.  At  that  point  the  channel  was 
BO  deep  and  wide  as  that  the  laying  of  the  pipe  there 
would  not  interfere  with  the  bridge.  A  preliminary 
Injuiietlua  to  prevent  such  pipe-laying  wbs  denied, 
because,  <t)  the  pipe  bad  been  laid  before  the  applioo- 
tioii  for  the  injnuotloD  was  mode.  (2)  The  lauds  where 
the  pipe  crosses  the  brIdKo  belong  to  the  State,  and  the 
complainants  have  no  l^slative  authority  to  reclaim 
tbem.  (3)  The  pipe,  as  laid,  does  not  Interfere  with  or 
obstruct  the  molntenauoe  and  operation  of  the  draw- 
bridge nor  aoy  lawful  filling.  (1)  The  complainant's 
traucbise  of  carrying  oil  U  not  exclusive,  and  therelore 
does  not  prevent  any  other  company  from  doing  so,  It 
not  iu  contravention  ol  the  company's  franchiBe,  much 
less  BO  when  It  appears  the  defeudaiits  intend  to  trans- 
port only  their  own  oil.  United  Ntta  Jeney  Railroad 
and  Canal  Co.  v.  Standard  Oil  Co.  Opinion  by  Huu- 
jon,  Cbanoellor.  An  Injunction  was  refused  iu  an- 
other cose  ou  almilar  grounds,  where  the  oil  pipes  were 
laid  upon  a  street  bridge  built  by  a  city  across  a  rail- 
road, and  also  npon  tho  ground  that  uo  irreparable 
injury  waa  shown,  either  from  the  leakage  of  oil  or 
interference  with  the  elevation  of  tho  bridge,  if  com- 
ptainants  should  desire  to  raise  it.  See  Citizens  Coocb 
Co.  y.  Camden  Horeo  R.  Co.,  2  Stew.  Eq.  3BB.  Central 
RaUroad  Co.  of  Nea  Jergty  v.  Stoiidord  OU  Co.  Opin- 
ion by  Runyon,  Chancellor. 

ThCST— KAT     BE    CREATED     ORAIXT  — MORIOAOE 

DEBT.  —  A  valid  trust  of  personal  property  may  be 
created  by  mere  spoken  words,  aad  proved  by  parol 
evidence.  A  valid  trust  of  a  mortgage  debt  may  be 
created  by  parol,  for  thoQgh  a  trust  thus  created  will 
not  pass  auy  Interest  In  the  land  held  in  pledge,  yet 
It  is  good  as  to  the  debt,  and  will  entitle  the  cutui  que 
trust  to  the  payment  of  his  debt  out  of  tbe  prooeeds  of 
the  sale  of  the  land.  Hooperv.  Holmes,  3  Stockt.  122; 
Kimball  T.  Morton,  1  Hoist.  Ch.  26;  Sayre  v.  Fredericks, 
10.  E.  Qr.  206;  Eaton  v.  Cook,  10  Id.  && ;  3  Story's  Eq. 
Jur.,  i  sn;  1  Perry  on  Trusts,  I  86;  Benbow  v.  Town- 
send,  IM.  &  K.  606;  Cbilds  v.  Jordan,  100  Hobs.  321. 
Danatr  v.  Warteick.  Oplaioa  by  Van  Fleet,  Vice 
Chanoellor. 


FBAtmtnJlNT 

OSEDITOBB.  —  Notwithstanding  the  many  looae  decla- 
rations in  the  books  to  the  contrary,  the  statute  of 
18th  Slliabeth  does  not  moke  voluutary  oonveyances 
void  as  to  future  creditor*  unless  tber«  la  some  evi- 
dence to  Indicate  that  the  gtuntor  intended  to  with- 
dmw  his  property  from  the  reacb  of  snob  creditors 
(Snyder  v.  Cbrlat,  8  Wr.  490) ;  and  it  ia  properiy  told  in 
WiUimmm  v.  Dvilt,  U  P.  F.  Smith.  21,  Uwt  even  an  ei- 


pectatiou  of  future  ludebteduess  vrill  not  render  ft 
volontarjr  conveyanoe  void  when  there  Is  no  fiaud 
intended  by  such  conveyance;  and  so,  also,  in  Thom- 
son v.  Dougherty,  Duncan,  J.,  oitlug  Sexton  v.Wbeatou, 
SWheat.  2S9,  says:  "Marshall,  C.  J.,  decided  that  a 
post-nuptial  settlement  ou  a  wife  and  children  by* 
man  who  is  not  indebted  at  the  time,  was  valid  againat 
subsequent  creditors,  and  that  tbe  statute  does  not 
apply  to  such  creditors  if  the  conveyanoe  be  not  mode 
with  ft  tmndnlent  Intent."  A  eliailar  ruling  will  be 
(ouud  in  Townsend  v.  Mayuard,  B  Wr.  198,  and  lii 
Qreeufleld's  Estate,  2  Har.  189.  In  the  latter  cose, 
which  Involved  a  deed  of  trust  of  all  the  grantor's 
property,  it  was  alleged  by  Bell,  J.,  to  be  a  sound  rule 
of  law  that  Bubsequent  Indebtedness  cannot  be  Invoked 
to  Invalidate  a  voluntary  settlement  mode  by  one  not 
indebted  at  the  time,  or  who  reserves  sufficient  to  pay 
alt  existing  debts,  unless  there  be  something  to  shoir 
that  tbe  settlement  was  made  In  oDtloIpattou  of  future 
indebtedueSB.  See  also  Mattaer  v.  Haaslne,  8  P.  &  W, 
161;  MourooT.  Smith,  20P.  F.  Smith,  159.  Harlan*. 
iUa)7lauyht(n.  Opinion  by  Gordan,  J.  [Deolded  Oct. 
0,  1S79.]  Also  KinOAt  v.  SmiUi.  Opinion  by  Pftx- 
Bon,  J. 
[Deolded  June  IB,  1S80.I 


VEEN  REI^TITES.  — 

A  father,  to  secure  a  debt  due  blm  by  a  son  who  waa 
Insolvent,  purchased  of  suet)  sou  a  farm  he  owned  tor 
the  full  value,  appiyiog  the  debt  toward  payment  ftnd 
paying  tbe  balance  in  cash,  A  portion  of  the  cash  the 
father  borrowed  from  bin  daughter.  Tbe  aon  waa  In- 
debted to  tbe  daughter,  and  used  all  but  a  small  anm 
of  tbe  money  received  from  bis  father  in  payment  for 
the  farm  iu  paying  that  indebtedneis.  Held,  that  If 
the  father's  motive  In  tbe  purehaso  of  the  property 
was  the  security  of  his  own  debt,  his  purchase  oaunot 
l>e  Impeached,  though  be  may  have  paid  the  differeace 
between  the  amount  of  tbe  debt  and  the  price  agreed 
upon  tor  the  property,  in  money.  In  this  we  must 
took  to  the  motive  of  the  creditor;  It  that  was  honeat 
and  lawful  the  intent  of  his  debtor  does  not  enter  Into 
the  question.  Aa  was  said  In  Scott  v.  HeltaRer,  2  Hot. 
238,  "One  man  canuot  l>e  prejudiced  by  the  fraud  ol 
another  of  which  he  bos  uo  notice  nor  opporcnnity  of 
reoeivlug  notice."  If  tbe  iatentlou  of  the  parties  waa 
not  only  to  secure  the  debt  due  to  the  father,  but  also 
to  put  the  balanoe  ot  tbe  property  Into  such  a  shape 
that  It  could  not  be  reached  by  the  sod's  oredltora,  then 
as  to  such  creditors  tbe  whole  tranxBOtioa  would  ba 
void.  The  dealings  between  father,  sou  and  danghter 
were  not  evidence  of  fraud.  Business  deaili^s  ttetween 
parents  aud  children  and  other  near  relatives  are  not 
p«r  «e  fraudulent.  Tbey  must  be  treated  Just  aa  are 
the  trausaotioDB  between  ordinary  debtors  and  credit- 
ors; aslu  the  latter  case,  where  the  bona /Ida  of  auoli 
transactlona  ia  attacked,  the  fnud  aileKOd  most  be 
clearly  and  distinctly  proved,  so  likewise  luthe  former. 
Rithiina  V.  Rym.  Opinion  by  Qordoo,  J. 
[Decided  May  IT,  IBSO.l 

ORANTEE  BRPBESBNTINa   ESTATK  TOBEIUIIinr 

OHANTOR  ESTOPPED  AOAINBT  BUBSEQUENT  OBXDITOB.— 

J.  conveyed  an  estate  to  his  nnole  without  oonalderft- 
tioQ  and  for  tbe  purpose  both  on  the  portot  the  grantor 
and  grantee  of  defrauding  the  creditors  ot  J.  The 
nnole  subsequently  declared  to  D.  that  J.  still  retalaed 
his  interest  In  the  property  thus  fraudulently  oonveyed, 
and  D.  loaned  money  to  J.  solely  upon  the  faith  ot  the 
representations  of  the  nnole.  Seld.  that  D.  Wfta  enti- 
tled to  have  his  debt  paid  out  of  surplus  moneys  arising 
from  the  estate  in  preteranoe  to  the  claim  of  the  uncle 
thereto.  As  between  the  parties  to  the  frmndulent  oon- 
veyance,  neither  law  nor  equl^  woold  lend  Its  aid  to 
either  ot  them;  and  thua,  while  the  unole  ml^t  aa 
agoluat  J.  olalm  and  hold  the  mrpliu,  ho  atftoda  In  % 
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TWJ  dlflereut  relation  to  D.     Ila  is  eatoiipod   troin 
«Ulailag  the  fund  on  OBalugC  J.      ilovny'ii  Apiital. 
Opiuloiiby  SterritD,  J. 
[DMidedMaySLlSSO.] 

.iBTioiiBS.  —  Ic  taiinot  bs  doubted  tbnt  n  Ueii  la  givon 
by  tbs  commou  latr  to  a  trndoBniaii  or  artiuin  who  in 
Iha  coune  of  his  trade  or  oooupatiou  reoeivea  peraoiial 
property  upou  which  he  bestons  labor,  etc..  and  his 
tigbt  to  a  lle[i  on  the  property  U  equally  good  whether 
tbera  be  au  agreement  for  a  stipulnted  price,  or  ouly  an 
implied  ootitraot  to  pay  a,  rooaonablo  compeiiiiatlon. 
Story  OQ  Bimm.,  Si  110,  HI.  a;  Muthiu  t.  Sellers.  S 
Nor,  480.  It  IB  equally  clear  on  principle  sa  well  aa 
ftathnrity  that  where  there  Is  an  entire  ooutraot  for 
mukint;  or  repairiai;  several  arlicles  for  a  grogs  sum, 
the  Iradesniaii  hiu  a  lieu  on  any  one  or  more  of  the 
Brtlclea  In  his  poBsession,  not  ouly  for  their  proportiuu- 
Bta  part  ot  the  auoi  agreed  upon  for  repairing  the 
whole,  but  for  auch  amount  as  be  may  be  entitled  to 
(or  labor,  etc.,  bestowed  upon  all  the  articles  embracpd 
In  the  coutraot.  Blake  v.  Nicholson,  3  Uaule  &  Sol. 
107;  Chasa  v.  Westmore,  5  Id.  180.  Hemei  it  ul.  v. 
NoUe.  Opinion  by  Sterritt,  J. 
[Decided  Oct.  2S,  1880.] 

RECENT  EKOLISH  DECISIONS. 

Attobsbv  ANDCLIEKT— ntTTY 


HICK.  — S.  bnr- 
irowed  6,00U(.  ot  B.,  hU  Botlcitor.  Of  this  money  BOUI. 
belonged  to  R.,  another  client  of  B.  B.  took  a  mort- 
gage in  bia  own  name  without  disclosing  toS.  that  any 
port  of  the  money  belouged  to  B..  but  gavo  R.  a  decla- 
ration that  he  held  800f.  on  tmat  for  him.  The  mort- 
gage of  8,0001.  waa  paid  off  in  B.'s  lite-time.  B.  appro- 
priated R.'s  8001.,  bub  continued  to  pay  interest  till  hii 
death,  when  his  estate  was  found  to  bo  hopeleaaiy 
Insolvent.  An  notion  was  then  brought  by  the  trualeea 
of  8.  for  the  administration  of  his  estate.  R.  claimed 
to  hare  bis  debt  paid  out  of  tbo  eatata  ot  8.  on  the 
ground  tbat  3.  had  constructive  notice  that  tho  8001.  be- 
longed to  bim.  HM,  that  It  was  the  duty  of  B.,  aa 
the  solicitor  of  S.,  to  give  him  notice  that  part  ot  the 
mortgage  ton ney  belonged  to  R.,  but  It  was  moro  in- 
cumbent Dpon  bim  to  give  such  notice  as  the  aolioltor 
of  B.,  and  therefore  R.  must  suffer  for  the  breach  of 
doty  which  was  committed  by  B.  as  his  aolloilor.  Cii. 
SIv..  Deo.  1, 1860.  AUeu  v.  lord  Southamptoti  Itaper'a 
cbdm.    Opinion  by  Maliiu,  V.  C.,«L.T.  Rep.  (N.  S.) 


8.,  on  tbe  Great  Western  Railway,  to  Euaton.  At  B.. 
where  the  Great  Western  and  London  and  North-West^ 
•rn  Bailwaya  meet,  the  plHlntlfTB  portmanteau  was  put 
Into  a  van  belonging  lo  tlio  London  and  North- Western 
Company,  but  upou  the  arrival  of  the  train  at  Enstoii 
Itoould  not  be  found.  Abont  three  months  afterward 
ttiB  portmanteau  was  delivered  to  tho  plaintiff  by  tbe 
defendants  much  damaged,  and  the  contents  destroyed. 
field,  that  the  defeudanta  were  bound  to  take  proper 
Mm  of  the  portmanteau,  and  were  liable  tor  negliji^noe 
kiMpectlve  of  any  ezpreaa  contract.  Cases  referred 
to,  Mylton  v.  Midland  R.  Co..  33  L.  T.  Rep.  SST; 
nmlkei  T.  Metropolitan  Dist.  R.  Co.,  12  L.  T.  Rep.  (N. 
S.)S1G.  C  P.  Div..  Dec.  2.  1B80.  Hooper  v.  Londnnd- 
ITotlh-WtMlerjt  RaUiray  Co.  Opinions  by  Deuman  and 
UndlGT,  JJ..  43L.  T.  Rep.  (N.  S.)  6^0. 

COKPOBATIOH  — ACTTOV   I.ES8  THAN  KBQtriltED  NUK- 

BBR  OP  DIBICTOB8  VOID  —  FOBrEiTirRxe.  —  By  the 
Utlislaa  of  aasooiatiou  of  a  limited  company,  it  waa 
pn>*id*d  that  the  otBoe  of  director  should  be  vacated 
If  any  dlTMior  ceaaed  to  be  the  bolder  of  twenty  aborea 
tm  the  oompany,  otlf  be  beoame  bankrupt  or  Insolvent. 


and  alao  that  Che  busineas  of  the  company  should  bo 
conducted  by  not  leas  than  five  or  more  than  sereu  di- 
rectora.  In  IlSTT,  B.,  a  director  ot  the  company  and 
the  holder  of  '2S0  ahorea  partly  paid  up.  filed  a  petition 
for  the  liquidation  of  bis  affairs.  At  this  time  thero 
were  only  five  directors  Including  B.  Subsequently  to 
tbe  liquidation,  a  resolution  waa  passed  at  tbe  uauni 
quarterly  meeting  ot  the  shareholdera  that  the  busl- 
nefts  ot  the  tompany  ahoiild  ba  conducted  by  four  di- 
rectors; and  aburtly  afterward  the  remaining  four 
directors  made  a  call  on  tho  shares,  and  tbe  call  not 
having  been  paid  in  respect  of  B.'s  shares,  tbe  same 
directors  passed  a  resolution  declaring  tbat  the  230 
abaree  standing  in  the  name  ot  B.  were  forfeited  In 
accordance  with  certain  clauses  In  the  articles  of  asso- 
ciation. B.  paid  bla  oredltorti  a  compensation,  and  the 
liquidation  proceedings  were  closed.  Afterward  B. 
applied  to  be  relnatatedon  thereglbter  as  the  bolder  ot 
the  S30  shares  in  the  company,  which  bad  goue  Into 
voluntary  liquidation.  Mod  made  a  tender  to  tbe  liqui- 
dator uf  tho  amount  duo  tar  calls  on  such  stiarca.  On 
a  Buiumoiis  taken  out  by  the  liquidator  tor  a  declam- 
llon  that  B.  was  not  entitled  to  bo  registered  aa  tho 
holder  of  the  shares,  heid,  that,  aa  the  articles  provided 
tbat  Che  business  of  tbe  company  should  be  conducted 
by  not  leas  than  five  direotora,  four  dlrectora  had  no 
powertomake  the  call  or  to  enforce  it,  and  that  the 
forfeiture  was  invalid.  Garden  Gnlly  Co,  v.  McLlatet-, 
1  App.  Cbb.  30;  Kirk  v.  Bell,  IG  Q.  B.  200;  Thames 
Haven  Dock,  oCO.,  Co.  v.  Ruse,  1  Man.  Il  O.  552.  Ch. 
Div.,  Nov.  15, 1881).  Re  Ainia  Spinning  Co.  Opinion 
by  Jessel.  M.  R..  13  L.  T.  Rep.  (N.  8.)  B30. 

SPECino     rEHFORSANCE  —  WKSRK     IT     tSV0I.VB8 


person  who  bad  undertaken  to  edit  a  guide-book  to 
London,  refused  to  deliver  up  bia  manuscript  (tor 
which  be  had  received  tho  agreed  price)  unless  his  em- 
ployer couaented  to  abandon  his  intention  ot  stating 
on  the  tltle-pogo  that  tho  work  was  "edited"  by  a  per- 
son who  had  taken  no  part  In  the  prBparatloii  of  tbe 
work,  "aa»isted"  by  the  true  editor.  iJeld,  that  the 
editor  could  not  be  compelled  to  carry  out  his  af{ree- 
ment  under  cironmatances  which  involved  tho  ooni- 
mittat  ot  n  fnvud  upon  the  public.  Ch.  Div.,  Dec.  8, 
ISeO.  PukC  v.  Marali.  Opinion  by  Fry,  J.,  13  L.  T. 
Rep.  (N.  S.)  KJ8. 


NEW  BOOKS  AND  NEIV  EDITIONS. 
SicEELS'  Mining  Laws. 

The  U.  S.  Jfinii^o  Lain*,  and  tbe  DecisioDS  of  (he  CommlBBlon- 
en  of  the  General  LAnd  Office  and  the  Secretary  ot  the 
iDterior  thereunder  ;  togellier  with  tho  circular  Inslruc- 
tloQs  tram  the  Oeafral  Land  Office,  anil  forms  tor  mab- 
lishlDg  proof  of  claims:  also  the  decinldtiA  of  (he  Supreme 
Court  ot  the  lIo(t*dBUies  under  the  HinlugAttB.  ByD. 
K.  Slckels,  General  land  Omce,  Washington,  D.  C,  Ban 
FronclBco:  AUBaucrottACo. ,  IB81.    Pp.  ilI,eT7. 

THIS  is  probably  a  useful  and  Important  manual  fur 
the  mining  country,  where  they  dig  the  money  tor 
us  to  spend.  It  is  arranged  in  an  orderly  manner,  has 
Indices  ot  contents  and  coses,  aud  is  well  printed. 


Leb's  Hanu-uook  t 


[t  CORONBRS. 


Banil-book  for  Ooroaeri;  oontalnhig  a  digest  ot  all  the  laws 
in  the  (hlrty-eight  Btatea  of  tbe  Union.  tOBeChcr  with  a  Ills- 
torlca]  reaume  from  tho  earliest  period  to  tbe  present  time. 
A  guide  lo  the  Fhyslclaa  In  Post-mortem  EiamlnatlUDS 
and  Valuable  UiBcelUmeous  Matter  never  brtore  collaleil. 
By  John  Q.Lee.  M.  D..  Oironer's  Fhydclui  ot  the  CICy 
and  County  nt  Philadelphia,  Penn.  Published  by  Wm. 
Brodhead.  Agt..  Philadelphia,  1881. 
The  title-page  pretty  fully  describes  the  lOope  and 

contents  ot  this  book.    Tbe  introductory  chapter  on 

the  history  of  the  office  Is  Instructive  and  tntenaU.'o.t,. 

The  practical  blnta  to  j^li^«\<i\s.\k«  lA  ^\\.aawf»  «k  \n  ^da 
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means  of  escape  from  the  "bullying  and  brow-beating  The  Sea  View  Jlailway  Co. ;  McCabe  v.  FowUr;  Fagan 

of  lawyers,'*  are  sensible,  especially  the  instructions  v.  T/»e  Mayor^  ftc,  o/  New  York;  Smyth  v.  Monroe; 

not  to  use  technical  phrases  uor  volunteer  opinions.  Sperling  v.  Connor^  Sheriff;  Fordham  v.  Zfendriefcson; 

The;  purely  scientific  portion  is  sound  and  valuable.  HiJbemiaNatUmalBaukv,  Lacombe;  Coinev,  Weaver, 

This  book  indicates  the  sentiment,  beginning  to  pre-  Slieriff;  OraJiamv.  National  Bank  of  Norfolk;  SuUivan 

vail,  that  thq  coroner's  duties  are  professional  and  v.  The  Howe  Machine  Co, ;  Firtt  National  Bank  of 

should  be  performed  by  an  educated  physician  who     WhiteJMUy,  Tisdale. Judgment  affirmed  —  Fofrett 

has  also  a  medico-legal  training  sufficient  to  enable    v.  The  People;  Bowev,  The  People. Judgment  re- 

him  to  discharge  the  important  duties  with  discretion ;  versed  and  new  trial  gpranted,  costs  to  abide  event— 

that  the  office  should  be  al>olished,  and  its  duties  per-     Tolea  v.  Adee;  Duryea  v.  Traphagan. Judgments 

formed  by  qualified  persons,  auxiliary  to  the  boards  of  of  General  and  Special  Terms  reversed  and  case  re- 
health,  and  entirely  removed  from  political  influence,  manded  to  Special  Term  to  render  Judgment  in  aooord- 
Tho  chapter  of  Joe  Miller  jests  at  the  end  of  the  book  ance  with  decisions  of  this  court — Ireland  ▼.  Ireland, 

does  not  enhance  its  value.  Judgment  of  General  Term  reversed  and  judg- 

■cTTT  -n          _  ment  of  Special  Term  affirmed  with  leave  to  the  de- 

VII  Bradwbix  s  Repobts.  fendant,  within  twenty  days  hereafter,  to  withdraw 

This  volume  of  the  reports  of  the  Illinois  appellate  its  demurrer  and  answer  over  upon  payment  of  costs 

court   contains  msAiy  interesting   decisions,   among  in  the  Supreme  Court  and  in  this  court — i24x0»y.  The 

which  are  the  following:  Little  v.  Williams,  p.  67— A    American  Tract  Society. Judgment  affirmed,  with 

decedent's  estate  so  insolvent  that  it  cannot  pay  the  one  bill  of  costs  to  the  executors  first  named,  to  be 

physician's  bill  and  other  expenses  of  his  last  illness  paid  by  appellants,  but  without  costs  or  disbursements 

must  not  indulge  in  a  tombstone  worth  $42.36.    Han-    to  any  other  party — Swenartony,  Hancock. Order 

sen  V.  Dennison,  p.  73  —  A  mortgage  on  a  planted  crop  affirmed  with  costs — Johfiston  v.  Harvey;  People  T. 

is  valid.    City  of  East  St.  Louis  v.  Lockhead,  p.  S3—    Denison. Orders  reversed  with   costs — People  ex 

A  city,  having  permitted  a  bridge  company  to  con-     reL  Higglns  v.  Jtf cAdam,  Justice,  etc. Orders  of 

struct  permanent  approaches  from  their  bridge  to  a  General  and  Special  Terms  reversed  and  case  remanded 

street,  is   not  liable  for  the  nuisance  produced  by  to  Special  Term  for  rehearing,  costs  to  be  awarded  and 

baskets  of  dust  thrown  by  the  employees  of  the  Com-  adjusted  below — Dufisconib  v.  The  N.  Y.,  HotiBOlonic 

pany  from   such   approaches  and  blown  into  neigh-    ANorUiemR.  R.  Co. Orders  of  General  and  Spe- 

boring  windows.    Duncan  v.  Jackson,  p.  119 — Crops  cial  Terms  reversed  and  motion  granted,  without  oosts 

raised  by  husband  on  wife's  land  are  his  by  presump-    — Qormley  v.  McOlynn. Order  of  General  Term 

tion.    Manton  v.  Qammon,  p.  201— Where  goods  are  reversed  and  decree  of  surrogate  afflinned,  with  costi 

sold  and  delivered,  payable  by  note  on  time,  and  the  — Ormislon  T.  OlcotL 

note  is  not  given,  the  seller  cannot  maintain  an  action  » 

for  goods  sold  until  the  term  of  credit  has  expired,  but  NOTES* 

may  at  once  sue  for  broach.    City  of  Joliet  v.  Walker,  rn-rr-n  t        %r        j          T^    m      «     «■  t. 

p.  2G7- A  defect  in  a  sidewalk,  to  charge  a  city  with  T^E  iau»  Magazine  and  Ref^,  for  Pebnwiy,  con- 

notice,  must  be  such  as  to  cause  a  reasonably  prudent  "■■    ^^™  leading  article  as  foUows:   Crown  proaeoa- 

man  in  charge  of  the  streets  to  suspect,  or  to  put  him  tions- right  of  reply,  by  John  Kinghom;  Statute  of 

upon  Inquiry  as  to,  the  condition  of  the  way.    Woolsey  ^^^^  and  present  system  of  conveyancing- ought  the 

v.  ^Vhite,  p.  277- A  son-in-law  is  not  impliedly  liable  «*a^"<^«  ^^.^e  repealed?  by  W.  H.  Upjohn;  Abolition 

to  pay  his  mother-in-law  for  her  services  rendered  in  of  canvassing  at  Parhamentaiy  elections,  with  a  draft 

his  family  as  a  member  of  it,  making  his  house  her  ""*»  ^^  George  G.  Gray;  Extra-Territorial  oaths,  by 

home.    Anderson  v.  Smith,  p.  354—  One  is  not  justified     ^ir  Sherston  Baker ;  the  Vacant  chlefship,  by  Q.  C. 

in  killing  a  valuable  dog  trespassing  on  his  grounds.  The  Amcrfcai*  Law  Register,  for  February,  contains  a 
for  fear  it  might  kiU  his  fancy  hens.  Hoffman  v.  Cul-  leading  article  on  Contempt  of  ^^^^T  Charlei 
ver,  p.  450  — On  sale  of  a  car-load  of  grain,  quantity  pia«>wey ;  and  the  cases  of  Brain  v.  Mar/eH,  concern- 
unknown,  payable  In  cash  as  soon  as  weighed,  weigh-  *»«  breach  of  contract  to  aUow  water  from  a  spring  to 
ing  to  be  done  by  buyer,  title  does  not  pass  until  the  ^  conveyed  over  vendor  s  land,  cauMd  by  act  of  a 
weighing,  in  absence  of  other  understanding.  CUy  of  ^^^^,  ^'^.^'^'  ^*^^  °^!^  by  Edmund  H.  Bennett; 
aucago  V.  Garrity,  p.  474  -  When  land  leased  for  years  BartU's  Petition,  concerning  devise  after  death  of  life 
is  condemned  for  public  use,  the  tenant  remains  liable  Je^f^t  to  the  testator  s  then  heirs,  with  note  by  John 
for  the  entire  rent.  StiUman  v.  StiUman,  p.  624— A  p-  Stewart;  Co^cr v.  TFaOcer,  concerning  reqalrement 
divorced  wife,  marrying  a  new  husband  who  cannot  ^^  ^"1  ^°**  devisee  shall  reside  on  Uind  devised,  with 
support  her,  is  not  liable  to  forfeiture  or  reduction  of  note  by  John  H.  Stewart;  and  State  v.  SpauXding,  eon- 
her  alimony.  Jones  v.  Dunton,  p.  580— An  employee,  cernlng  oplnloiw  rendering  jurors  incompetent,  with 
wrongfully  discharged,  cannot  wait  till  the  expiration  ^^^  ^y  Heuiy  Wade  Rogers. 

of  the  term  and  sue  for  constructive  service,  but  his  j^  gf^^^^  ^  g^^^  ^  j^  ^^  j„^  g^^,^^  ^^„ 

a^ion  is  for  the  breach.     McLean  v.  MaithexM,  p.  ^^^  following  excellent  sentimenU  on  oanying  oon- 

699-An  old,  disused  and  nearlysunken  boat,  fastened  oealed  weapons :  "  We  have  had  occasion  heretofore  to 

to  a  pier  in  a  river  in  such  a  way  m  to  obstruct  navi-  ^^^^  ^^^^  carrying  concealed  weapons  is  one  of  the 

gatlon,  may  be  removed  by  the  public  authorities  as  a  ^^^^  pernicious  practices  that  modem  civUlxaUon  has 

nuisance.                             ^  developed.  See  Af  c3fanu«  v.  State,  a6  Ala.  285 ;  MiicheU 

V.  State,  60  Id.  26.    It  is  the  causa  catisans  of  periiaps 

NEW  YORK  COURT  OF  APPEALS  DECISIONS,  three-fourths  of  the  homicides  which  stoin  our  criml- 

n^  jurisprudence.    Could  Legislatures  and  courts  dls- 

THE  foUowlng  decisions  were  handed  down,  Tuesday,  ^p^®*^  «>™®  method  by  which  this  cau8|rteBs,  evil  piaiH 

w      k  1  1001  ^ice  can  be  reformed,  the  result  would  be  a  vast  saving 

Mareli  1,1881:  of  valuable  lives  to   the  Commonwealth.     A  more 

Judgment  affirmed  with  costs— Boardman  v.  The  vigorous  prosecution,  and  severer  punishment  of  tIo* 

Lake  Shore  A  Michigan  SoiUhem  Railroad  Co. ;  Frank  lators  of  this  wholesome  statute,  would  mark  an  era  of 

V.  The  Chemical  National  Bank;  The  Trustees  of  Vie  ^^o™*  ^V^^^^  ™?'?  pwweful  state  of  society.    If 

C.diH.R.R.  Co.;  Masterson  v.  The  N.  Y.C.  AH.  R.  penalties  the  law  has  provided —this  dangerous  prao- 

R.  Co. ;  Ham  v.  Van  Orden ;  Stevens  v.  T)ie  Mayor,  tioe  would  become  much  less  praralenti  and  homleldM 

etc.,  of  New  York;  Stephens  v.  Waite;  Stranahan  y.  much  less  frequent." 
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CnRRENT  TOPICS. 

AN  interestiog  question  in  the  law  o(  perjurj  waa 
paamd  uppn  by  Justice  Westbrook,  at  tlie  Al- 
bany Oyer  and  Terminer  last  week.  The  prisoner 
was  indicted  for  porjnry  iu  an  alSdarit  He  had 
called  on  the  notary  early  in  the  day,  and  told  liim 
Tie  vanted  to  swear  to  some  alBdavits,  and  the  no- 
tnry  being  busy  told  liim  to  call  later.  He  accord- 
ingly called  again,  and  the  notary  asking,  "where 
u  the  paper  ?  "  be  laid  before  him  the  paper  already 
^gned,  or  (igned  it  in  the  notary's  presence,  and 
the  notary  then  signed  the  jurat,  without  any  other 
words  or  formality.  Justice  Westbrook  held  that 
if  the  jory  were  satisfied  that  the  prisoner  meant  to 
swear  to  the  affidavit,  this  was  perjury  if  the  affida- 
vit was  falsa.  But  the  indictment  is  for  false  swear- 
ing, not  for  intending  to  swear  falsely.  And  the 
difficulty  MetDS  to  be  that  this  evidence  shows  no 
intention  to  toko  an  oath.  Undoubtedly  the  pris- 
oner meant  the  notary  to  understand  that  bo  had 
come  to  swear,  but  did  he  swear  I  —  was  there  any 
attestation  t  —  did  the  prisoner  call  Ood  to  witnc^l 
—  can  an  oatb  be  administered  unless  the  person 
appointed  to  administer  and  certify  the  oath  siijs 
something  to  which  the  affiant  by  words  or  signs 
aaaemts,  or  the  affiant  himself  declares  that  he 
sweara  t  The  Court  of  Appeals  held  in  Cite  v.  Peo- 
ple, 7«  N.  Y.  243,  that  the  affiant  and  the  officer  must 
be  face  to  face-,  that  the  affiant  cannot  send  the 
■igned  affidavit  to  the  officer  by  another  person. 
Bat  Justice  Westbrook  says ;  "  When,  however,  the 
officer  and  the  would-be  affiant  arc  face  to  face,  and 
when  communication  is  thus  clearly  directly  estab- 
lished between  tbem,  thought  and  intent  can  bo  ex- 
pressed by  the  one  to  the  other,  cither  in  uttered 
words  or  in  writing,  and  when  conveyed  Jn  either 
W*y,  the  one  is  as  clear  and  as  forcible  as  the  other. 
The  statutes  require  no  particular  form  of  oath," 
Ajid  he  deUuls  the  cascntials  of  the  ceremony  as 
follows:  "1st.  The  meeting  of  the  prisoner  and 
the  officer  for  the  avowed  and  declared  purpose  of 
-rerifying  the  occonnt  in  the  manner  prescribed  by' 
statute.  2d.  A  declaration,  partly  printed  and 
partly  written,  subscribed  by  the  prisoner,  in  which 
bo  distinctly  states  he  has  been  '  duly  sworn'  and 
on  his  oath  deposes.  3d.  The  delivery  of  the  de- 
cUntion  thus  subscribed  to  the  commissioDor,  who 
leads  it,  and  thereby  is  fully  informed  of  what  the 
prisoner  stales  to  him  by  written^nd  printed  words. 
itb.  The  acceptance  by  such  commiasioner  to  and 
in  tbe  presence  of  the  party  deposing,  of  such  writ- 
ten and  printed  statement  as  a  verbal  declaration 
and  oath  before  him,  as  evinced  by  the  officer's  sig- 
natore  to  the  jtavt.  And  5tb,  The  declaration  of 
the  officer  to  the  prisoner  that  an  oath  has  been  ad- 
Btinistered,  by  the  delivery  of  the  statement  to  him 
«a  (se  doJiy  rerified,  and  its  acceptance  as  such  by 
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the  prisoner,  witli  his  proclamation  to  the  world 
that  he  has  been  duly  sworn,  evinced  by  its  deliv- 
ery to  the  board  of  supervisors  for  action  thereon." 
This  looks  to  lis  like  predicating  perjury  upon  estop- 
pel, which,  wo  take  it,  cannot  be  dbnc.  If  it  19 
necessary  to  have  the  parties  face  to  face,  this  must 
be  for  some  other  purpose  than  merely  conveying 
the  paper.  That  could  bo  done  just  as  well  by  ft 
messenger.  If  the  judge's  position  is  correct,  that 
the  intent  can  be  expressed  in  writing,  we  do  not 
SCO  wliy  a  letter  from  the  prisoner,  addressed  to 
the  officer,  and  accompanying  the  signed  affidavit, 
and  saying  that  ho  swore  to  it,  would  not  answer 
the  purpose.  We  think  the  intent  to  swear  must 
be  gathered  from  something -outside  the  affidavit 
itself. 

The  Court  of  Appeals  have  unnnimoosly  sustiunod 
the  position  of  Attorney- General  Ward  and  Justice 
Westbrook  in  the  lUlden-DtimUon  case.  The  point 
decided  is,  that  in  an  action  by  the  State  against  b 
citizen,  on  contract,  in  which  the  citizen  sets  op  a 
counter-claim,  the  State  failing  to  recover  at  all,  the 
citizen  cannot  in  any  event  have  judgment  for  his 
counter-el  aim.  This  interesting  question  waa  argued 
by  Senator  Conkling  for  the  State,  and  Hr.  W.  C. 
Rugcr,  for  the  defendants.  Wo  have  received  and 
read  their  arguments,  printed  iu  pamphlet,  with 
great  interest.  Mr.  Ruger's  argument  is  very  in- 
genious, acute,  and  lawyer-like.  Senator  Conk  ling's 
is  very  senatorial  and  eloquent.  Mr.  Riiger  had  the 
better  in  morals;  the  senator  the  better  in  the  law. 
Tbe  senator's  appearance  in  the  case  was  because 
the  attorney-general's  conduct  of  the  original  case 
bod  been  impugned  by  pnrtisans  and  political 
newspapers,  and  as  tlio  senator  remarked,  that  hi> 
"presence  might  defend  him  from  the  licentious 
and  truthless  insinuation  that  in  some  way  or  other, 
he  had  been  in  sympathy  with,  orjn  lenity  with  the 
interests  of  somebody  concerned  in  this  cose."  We 
do  not  exactly  sec,  however,  why  the  senator  "  should 
have  liked  a  profcsaionol  brother  to  have  come  to 
my  side  had  I  been  giUwted  for  nothing  at  the  cross- 
roads of  public  condemnation."  That  would  seem 
a  rather  late  appearance  to  help  the  attomey-generaL 
But  the  senator  wound  up  rotundly,  if  rather  con- 
fusedly, by  declaring  that  he  appeared  to  testify 
"that  there  is  nothing  so  valuable,  nothing  so  hon- 
est, nothing  so  void  of  offense  in  these  times  that  it 
should  not  bo  dragged  through  the  hurricane  and 
the  surfeit  of  mire  and  detestable  accusation. "  The 
attorney -general  scarcely  needed  this  distinguished 
championship,  and  has  been  amply  vindicated  by 
the  result.  We  call  attention  in  this  connection  to 
Hr.  Royall's  article,  in  another  column,  on  the  En- 
forceability of  State  Contracts. 

Senator  Aster's  bill  to  make  Good  Friday  a  legal 
holiday  docs  not  seem  to  \m  advisttbte.  There  is 
really  no  religious  reason  for  compelling  a  man 
whose  note  falls  duo  on  Good  Friday  to  pay  it  tbe 
next  day  before  — for  that  is  about  what  tha  liiSi. 
amounts  to.    To  be  BMre,ftio\«tfR.o'&.'W.TttQ».T  iEoNh. 
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up  the  tttnic  on  that  day,  but  tticy  liavo  to  work 
twice  DA  hard  the  next  in  consequence.  Wc  nevar 
met  with  a  bank  officer  who  did  not  regret  UlfH 
holidays.  The  notary  is  the  only  man  who  favoin 
them,  nod  he  may  well  do  so,  for  be  reaps  on  ubk- 
cnatoined  harvest  of  fees  from  the  protests  accruing 
through  the  fo^^tfulncss  of  the  business  comiimnitj 
of  the  occurrence  of  the  holiday.  We  ttlrcaily  ha*e 
New  Tear's,  Washington's  Birth-day,  Decoratfon 
Day,  Thanksgiving,  the  glorious  "Fourth,"  laii 
Christmas,  and  this  is  enough,  if  not  loo  much,  Qod 
knew  what  was  best  when  he  appointed  one  day's 
rest  in  Heren,  A  multiplication  of  liolidays  is  a  anro 
indication  of  the  decadence  of  a  nation.  As  for 
the  matter  of  sentiment,  it  is  purely  sectarian,  for 
only  the  Catholics  and  Episcopalians  set  store  by 
the  day,  and  we  can  sec  no  reason  why  a  Presby- 
terian, a  Methodist  or  a  Baptist  should  lie  com- 
pelled to  pay  his  note  one  day  ahead  of  time,  sim- 
ply in  deference  to  the  sentimental  regard  of  theso' 
other  Bcctariaus  for  u  day  not  sacred  by  divine 
appointment,  and  destitute  of  national  or  patriotic 
significance.  There  is  no  legal  obstacle  to  the  Kpis- 
copaliau'a  paying  his  note  a  day  beforehand,  if  he 
desires;  the  Presbyterian  wantaall  the  "grace"  the 
law  allows  him. 

Bills  have  been  iutroduced  in  both  honaes  of  oof 
LegUUtore  to  define  more  particularly  the  word 
"land  "in  the  chapter  of  the  Revised  Statutes  on 
taxation,  and  to  make  it  include  wharves  and  piers, 
wharfage,  cranage  and  dockage ;  bri<lges;  tele- 
^[raphs;  railways,  on,  under  or  above  ground;  and 
nil  their  structures  and  appurtenances;  and  all  kinds 
of  mains  and  tanks  for  gas,  air,  oil,  steam  or  water. 


In  connection  with  the  decision  of  our  Court  of 
Appeals  in  Oowiey  v.  People,  ant^,  p.  183,  upon  the 
ndmission  in  evidence  of  the  photographs  of  the 
boy  whom  the  gentle  shepherd  maltreated,  we 
call  attention  to  a  similar  decision  of  the  Iowa 
Supreme  Court,  in  Reddin  v.  Oata.  53  Iowa,  313,  an 
action  of  assault  and  battery,  where  the  court  ad- 
mitted a  ferrotyjic  showing  the  condition  of  the 
defendant's  back  three  days  after  the  injury.  The 
court  said:  "The  person  who  took  the  picture  tes- 
tified it  was  a  correct  representation  of  the  ]ilain tiffs 
back  at  the  time  it  was  taken.  If  it  had  been  pos- 
sible, it  would  have  been  competent  for  the  jury  to 
bave  examined  the  back  at  the  time  the  picture  was 
taken,  for  the  purpose  of  more  readily  understand' 
log  the  other  evidence.  The  ferrotype  was  there- 
fore admissible." 

Tho  late  law  firm  of  Lincoln  ifc  Tsharo,  of  Chicago, 
was  ambitions  of  promotion,  it  seems.  Mr.  Lincoln 
has  received  the  Secretaryship,  tf  War; — why, 
unless  l«cauao  he  ia  n  clever  middle-aged  lawyer, 
tho  son  of  President  Lincoln,  and  a  great  admirer 
of  Qeneral  Grant,  and  utterly  ignorant  of  war,  we 
cannot  conceive.  And  now  the  other  partner,  Mr. 
Edward  B,  Isham,  is  the  victim  of  a  "  strong  move- 
jnent  "  on  the  part  ot  the  Clilcagio  bar  to  secure  liis 


□omiualion  for  the  vacancy  in  the  Federal  Supreme 
Court.  Why,  we  cannot  conceive,  unless  because 
he  is  also  a  clever  middle-aged  lawyer,  a  son  of  the 
late  Judge  Isimm  of  the  Vermont  Supreme  Court, 
utterly  without  judicial  exijoricnce,  and  because 
Illinois  is  rictcrmincd  to  have  this  place.  We  shall 
probably  hear  of  a  great  many  similar  "strong 
movements"  in  different  parts  of  the  West.  Our 
readers  already  know  our  prefercncCj  and  wc  simply 
reiterate  that  Judge  Cooloy  is  our  candidate.  Tliero 
arc  probably  five  hundred  lawyers  aa  fit  for  this  post 
as  Mr.  Isham;  there  are  probably  not  fifteen  so  fie 

as   Judge    Cooley. The    appointment   of    Mr, 

Wayne  McVcagh  as  Attorney-General  is  generally 
deemed  a  highly  respectable  one. 


this  week,  and  shall  continue  at 
intervals  of  perhaps  a  month,  the  publication  of 
abstracts  of  the  more  important  local  practice  de- 
cisions. Wc  have  never  proposed  to  make  this 
dc|)artinent  a  specialty,  for  there  are  publications 
talcen  by  our  profession  generally  which  supply  thb 
want,  such  as  the  Practice  Reports,  the  New  York 
Daily  Hegiaier,  and  the  like;  but  we  yield  to  the 
suggestion  from  a  number  of  subscribera  that  such 
a  course  would  be  useful.  As  for  keeping  up  ivith 
the  myriad  decisions  under  the  new  Code  and  in- 
volving its  construction,  we  do  not  undertake  it 


NOTES  OF  CASES. 

ANOTHER  contribution  on  tho  vened  question  of 
the  effect  of  a  stipulation  for  attorney's  fees 
in  a  note,  is  the  decision  by  the  North  Carolina  Su- 
preme Court,  in  the  very  recent  case  of  FirA  Na- 
tion-al  Bank  of  New  Wiitdeor  v.  B^um,  where  it  is 
held  that  a  paper,  to  be  negotiable,  must  bo  certain 
as  to  tho  time  of  payment  and  the  amount  to  be 
paid;  and  an  instrument  (in  o£her  respects)  in  tho 
form  of  a  note  whicli  contains  a  promise  to  psy  a 
certain  sum,  with  current  rate  of  enchange  on  New 
York,  together  with  counsel  fees  and  cxi>enses  in 
collecting  it,  if  placed  in  the  hands  of  an  attorney 
for  collection,  and  which  further  provides  that  the 
payees  shall  have  power  to  declare  said  note  due  at 
any  time  thoy  may  deem  it  insecure,  even  before 
maturity,  is  non-negotiable  for  uncertainty,  (1)  as 
to  the  anumnt  to  be  paid,  by  reason  of  the  stipula- 
tion for  attorney's  fees  and  rate  of  exchange,  and 
(2)  as  to  the  time  of  jiayment,  by  reason  ot  the  pro- 
vision which  makes  it  payable  before  maturity  at 
the  future  option  of  the  payee.  The  court  cited 
Woo/is  V.  North,  U  Penn,  St.  407;  S.  C.,-24  Am. 
Hep.  301 ;  Bank  v.  j7«y.  03  Mo.  33;  S.  C,  21  Am. 
Rep.  4a0;  Brooks  v.  Bargreaeet,  31  Mich.  355;  1 
Pars,  on  Bills  and  Notes,  30,  46.    See  ante,  163, 


In  National  Bank  of  FaytUt  'Comty  v.  Diuhane, 
Pennsylvania  Supreme  Court,  November,  1880,  9  W. 
N.  C.  473,  it  is  held  that  usurious  interest  paid  to  ft 
National  bank  cannot  be  set  off  in  a  suit  on  the 
note,  but  the  remedy  is  by  action  of  debt  against 
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the  bank.  The  court  said :  ^*  This  case,  on  the  au- 
thority of  the  recent  decision  of  the  Supreme  Court 
of  United  States,  Bamei  v.  National  Banky  98  U.  8. 
555;  S.  C,  Browne ^s  Nat.  Bk.  Cas.  18,  must  be  re- 
versed. It  was  there  held  that  usurious  interest 
previously  received  by  a  National  bank,  though 
takMi  in  the  renewals  of  a  series  of  bills,  of  which 
tbe  one  in  suit  was  the  last,  could  not  be  pleaded  by 
way  of  set-off,  and  tkai.the  only  remedy  was  by  an 
action  of  debt  fowidad  an  the  penal  clause  of  the 
act  of  Congress.  TUi  caae,  of  course,  overrules 
Lucas  V.  The  Bank,  78  PeniL  St.  328;  S.  C,  21  Am. 
Rep.  17;  Thomp.  Nat.  Bk.  Cas.  872;  OterhoU  v. 
The  Bank,  82  Penn.  St.  490;  S.  C,  Thomp.  Nat. 
Bk.  Cas.  883;  and  cases  of  similar  character,  at 
least  so  far  as  they  hold  that  illegal  interest  taken 
by  a  National  Ba^  can  be  used  by  way  of  set-off 
or  payment.  In  a  transaction  like  the  one  in  hand, 
from  the  case  above  cited,  it  will  be  found  that  the 
defendant's  only  nmedy  was  by  a  penal  action  for 
double  the  illegal  interest  paid,  and  that  the  for- 
feiture of  the  intavest  upon  the  note  only  occurs 
where  illegal  interest  has  been  stipulated  for  but 
not  paid."  The  Bamet  case  seems  also  to  overrule 
the  doctrine  of  National  Bank  of  A  uburn  v.  Lewis, 
75  N.  Y.  516.;^  S.  C,  31  Am.  Rep.  484;  Browne's 
Nat.  Bk.  Ca8.^5 ;  National  Bank  of  Winterset  v. 
Eyre^  52  Iowa,  114;  S.  C,  Browne's  Nat.  Bk.  Cas. 
234;  and  HadsY.  McVey,  31  Ohio  St.  231;  S.  C, 
Browne's  Nat  Bk.  Cas.  353.  The  principal  case  ac- 
cords with  First  Nat.  Bk,  of  Clarion  v.  Oruher^  87 
Penn.  St.  465 ;  S.  C,  Browne's  Nat.  Bk.  Cas.  395. 


In  Mayor,  ete.^  qf  Baltimore  v.  O'DonndL,  53  Md. 
1 10,  the  city  let  repairs  of  a  street  to  a  contractor. 
The  contractor  employed  C.  to  superintend  it.  The 
street  being  impassable,  C.  caused  a  rope  to  be 
stretched  across  it,  and  directed  a  lamp  to  be  sus- 
pended from  the  rope .  The  person  whom  he  left 
in  charge  did  suspend  such  lamp,  bat  it  was  imme- 
diately broken  and  extinguished  by  stones  thrown 
by  boys.  The  person  in  charge  took  the  lamp  to 
his  home  in  the  vicinity  to  repair  or  replace  it,  but 
did  not  replace  it  that  night.  During  his  absence, 
the  plaintiff,  in  attempting  to  pass  up  the  street, 
driving  his  hack,  came  in  contact  with  the  rope,  of 
which  he  had  no  warning,  and  received  injuries. 
No  officer  of  the  city  had  notice  of  the  rope  being 
stretched  across  the  street,  and  C.  had  no  orders  on 
the  subject  from  any  one.  In  an  action  to  recover 
damages  from  the  city,  held,  that  the  city  was  liable. 
The  court  8ai4:  ''This  is  a  question  upon  which 
there  is  some  conflict  of  authority,  and  is  therefore 
not  entirely  free  from  difficulty.  The  cases  of  Barry 
V.  St.  Louis,  17  Mo.  121,  and  Painter  v.  Mayor,  46 
PeniL  Bt.  213,  cited  by  the  appellant,  strongly  sus- 
tain their  position,  but  the  weight  of  authority  is 
the  other  way,  and  upon  full  examination  we  think 
that  sound  reason  and  proper  public  policy  do  not 
fiafain  the  deciiions  in  Missouri  and  Pennsylvania 
an  the  subject.  The  case  of  Storrs  v.  City  of  Utica, 
17  K.  Y.  lOOt  ^  precisely  analogous  to  this  case  and 
lays  down  the  Isir^  as  we  think,  in  accordance  with 


sound  principle.  In  that  case  there  was  a  sewer  to 
be  built,  and  the  city  let  out  the  contract  of  build 
ing  it.  In  making  the  sewer  an  excavation  was 
made  in  the  street  which  was  left  open  in  the  night- 
time, without  guards,  lights  or  warnings  of  the 
danger  it  created.  Plaintiff  drove  into  it  and  was 
injured.  Defenso  was  made  that  the  contractor  was 
liable  and  not  the  city;  but  this  defense  was  not 
sustained  by  the  court  and  plaintiff  recovered 
against  the  city.  On  appeal  the  Supreme  Court 
affirmed  Judge  Pratt's  ruling,  and  on  further  ap- 
jHjal  to  the  Court  of  Appeals,  that  court  affirmed 
the  decision.  Judge  Comstock,  in  delivering  the 
opinion  of  the  court,  puts  the  decision  on  the  ex- 
press ground  that  the  obligation  rested  on  the  mu- 
nicipal corporation  to  keep  tlic  streets  in  a 'safe  con- 
dition for  travel.'*  **The  same  doctrine  is  main- 
tained by  the  Supremo  Court  of  the  United  Statoa 
in  City  of  Chicago  v.  Rohhlns,  2  Black,  418,  an  J  in 
Rohhins  v.  Chicago,  4  Wall.  657.  The  weight  of  au- 
thority is  now  so  much  in  favor  of  this  view,  that 
Judge  Dillon  in  his  excellent  work  on  Municipal 
Corporations,  §§  791,  792,  793,  states  this  to  be  the 
better  doctrine.  In  Eyler  v.  County  Commitmoners 
of  Allegany,  49  Md.  257;  S.  C,  33  Am.  Rep.  249, 
the  court  had  occasion  to  examine  the  many  cases 
on  this  subject,  and  recognized  the  authorities  to 
which  we  have  adverted  as  properly  defining  the 
law."  The  contrary  doctrine  is  held  in  City  of 
Erie  v.  Caulkins,  85  Penn.  St.  247;  S.  C,  27  Am. 
Rep.  042;  and  the  various  cases  are  reviewed  in 
note,  page  047.  In  City  of  JoUet  v.  Uarwood,  86  111. 
110;  S.  C,  28  Am.  Rep.  17,  it  is  held  that  if  the 
work  in  a  public  street  is  intrinsically  dangerous,  as 
blasting,  the  city  is  liable  for  an  injury  resulting 
from  it,  although  the  contractor  was  duly  careful. 
But  contra,  Murphy  v.  Lowell,  128  Mass.  396. 


In  Robinson  v.  State,  52  Md.  151,  R.  was  indicted 
for  burglary  with  intent  to  steal.  At  the  trial  he 
offered  to  prove  that  the  prosecutrix,  whose  house 
he  entered,  w^as  a  lewd  woman,  and  that  he  had  had 
improper  intimacy  with  her;  which  evidence  the 
court  below  refused  to  admit.  Held,  error.  The 
court  said :  **  According  to  the  common-law  defini- 
tion of  a  burglar,  as  given  us  by  Lord  Coke  (3d 
Inst.,  03),  it  is  *  he  that  in  the  night-time  breaketh 
and  cntereth  into  a  mansion-house  of  another,  of 
intent  to  kill  some  reasonable  creature,  or  to  commit 
some  other  felony  within  the  same,  whether  his  fel- 
onious intent  be  executed  or  not.'  This  definition 
has  been  adopted  by  Hale,  Hawkins,  and  Black- 
stone.  1  Hale  P.  C,  549;  Hawk.  P.  C,  b.  1,  ch. 
38,  §  1;  4  Black.  Com.,  224.  One  of  the  elements 
essential  to  constitute  the  crime,  according  to  this 
definition,  is  the  felonious  intent  with  which,  the 
breaking  and  entry  of  the  house  may  have  been 
effected.  If  not  with  such  intent,  then  the  break- 
ing and  entry  would  be,  at  the  common  law,  nothing 
more  than  a  trespass.  4  Bl.  Com.  227.  Therefore 
the  breaking  and  entry  of  a  dwelling-house  at  ni^ht^ 
with  intent  to  commit  «l  \>^\.\«r3^  ox  ^w^^i^DL  ^\i  Sso^Kii^. 
to  comnnt  adultery,  la  not  ai  l^Loii^*     Com*  '^  *'S«vft- 
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«H,  7  Mass.  247;  StaU  v.  Cooper,  18  Vt.  551.  It 
WBB  tticrerorc  very  material,  on  the  question  of  in- 
tent, to  show  for  what  object  tlic  prisoner  broke  and 
entered  the  house.  IT  he  rcall;  entered  the  house 
solclj  for  the  purpose  of  having  illicit  conacction 
with  the  prosecuting  witness,  he  could  not  bo  found 
guilty  of  burglary.  Proof  of  the  fact  of  such  be- 
ing Ilia  object  would  bo  difficult  to  furnish  other- 
wise thftn  as  it  might  bo  inferred  from  the  previous 
relations  of  the  parties,  and  such  circumstances  as 
would  bo  calculated  to  induce  a  belief  in  the  wind 
of  the  prisoner  that  he  would  be  readily  and  will- 
ingl;  received  by  the  witness."  "If  it  Iw  true  as 
offered  to  bo  shown,  that  the  prisoner  hod  kuowl> 
edge,  at  the  time  of  his  entry  into  the  house,  of  the 
lewd  and  lascivious  habits  and  character  of  the  wit- 
ness, or  that  he  had  had  improper  intimacy  or  inter- 
course with  her,  these  were  circumstances  proper  to 
1>o  loft  to  tho  jury  for  their  consideration  in  passing 
upon  the  question  of  intent  with  wliicli  the  act  was 


LEGAL  DEFmiTIONS  OF  COMMOK  WORDS. 
IX. 

a  QLEEPtNa  with  a  man"  is  equivalent  to  lying 
kJ  awake  with  a  man,  and  being  "  in  bed  with  a 
man  "  is  equivalent  to  sleeping  with  him.  So  held 
in  an  action  of  slander  for  chai^ng  a  woman  with 
uuchttstity  in  "  sleeping  with  a  man"  not  her  hus- 
band, and  where  the  proof  showed  the  words  to  have 
l)een  that  she  was  ' '  in  bod  "  with  the  man.  Barnett 
Y.  Ward,  Ohio  Supremo  Court,  January,  1880. 

Our  valued  contemporary,  the  IrUh  Lam  Timet, 
speaking  of  the  case  of  OhoUon  v.  Stale,  B3  Ala, 
BIB;  S.  C,  35  Am,  Rep.  052;  18  Alb.  L.  J.  805, 
figrcDS  with  our  disapproval  of  tho  word  "travel- 
ler" there  given,  and  says:  "Bo  this  as  it  may, 
however,  it  appears  that  there  was  moro  to  be  said 
about  travellers  and  their  clossificatioD  than  occurred 
to  Btcmo  when  he  took  out  his  pen  and  ink  in  the 
DttMigtant  to  write  the  preface  to  the  Sentimental 
Journey  I  nor  is  it  under  all  circumstances  an  eaay 
matter  to  determine,  despite  the  definition  in  the 
act  of  1874,  who  will  bo  as  clearly  a  hona  Jide  trav- 
eller as  he  of  whom  Drydon  wrote, 

'  Three  mOtt  he  wont,  nor  tarther  oould  retrut, 
HlstraiKla  ODdad  ml  bli  oaunlrTBent,' 

"At"  is  not  equivalent  to  "in,"  under  a  statute 
requiring  the  posting  of  notices  "in  "certain  pul> 
lie  places,  and  where  tho  proof  is  of  posting  "at" 
inch  places.  Ildgera  v.  Quinney,  Wisconsin  Su- 
premo Court,  January  II,  1881. 

'■Intemperato  habits"  Is  defined  in  Tatum  v. 
8laU,  63  Ala.  147.  The  court  said:  "What  is 
meant  by  the  expression  in  the  statntc,  '  intemperate 
habits  I '  Habit  is  defined  to  be  '  Fixed  or  estab- 
lished custom;  ordinary  course  of  conduct,'  Wobst. 
Die.  It  need  not  bo  the  uniform  or  unvarying  rule, 
but  to  be  a  habit  it  must  bo  the  ordinary  course  of 
conduct  —  the  general  rule  or  custom.  It  may  have 
axceptionM.     Exceptions  do  not  destroy  a  rule.    But 


unless,  when  occasion  offers,  there  is  a  dispontioii, 
or  probable  inclination,  to  dfink  to  excess,  intem- 
perate habits  cannot  be  predicated.  If  sobriety  is 
the  rule,  and  occasional  intoxication  the  exceptico, 
then  the  case  is  not  brought  within  the  statute.  On 
the  other  hand,  if  the  rule  or  habit  is  to  drink  to 
intoxication  wiien  occasion  offers,  and  sobriety  « 
abstinence  is  the  exception,  then  the  charge  of  in- 
tomfteratc  habits  is  established.  Now,  to  mnke  oDt 
this  charge,  it  is  not  necessarT  that  this  costom 
shall  be  an  every-day  rule.  There  are  persons  whose 
custom  is  to  remain  sober  while  at  home,  and  who, 
when  in  company,  or  visiting  the  town  or  village, 
gencrallydrink  to  excess,  although  occomonally  they 
abstain,  and  remain  sober.  In  such  case,  drunken- 
ness is  shown  to  be  the  rule,  or  ordinary  course  of 
conduct;  and  to  sell  or  ^ve  to  such  person,  know- 
ing him  to  be  such,  spirituous,  vinous,  or  malt 
liquors,  is  a  violation  of  the  statute , "  So  one  may 
bo  of  "intemperate  habits"  without  being  drunk 
every  day,  but  the  court  hold  that  getting  dnink 
two  or  three  times  ayearwas  not  an  "intemperste 
habit." 

"Furniture"  is  dcBned  in  Fbre  v.  HObard,  93 
Ala.  410.  It  was  held  that  the  "  furniture"  of  a 
drug-shop  not  only  included  show-cases  and  chain, 
but  a  soda-fountain  with  its  bottles  and  glasses. 
The  court  said ;  "  Tho  word  relates,  ordinarily,  to 
movable  personal  chattels.  It  is  very  general,  both 
in  meaning  and  application ;  and  ita  meaning 
changes,  so  as  to  take  the  color  of,  or  be  in  accord 
with,  the  subject  to  which  it  u  applied.  TIjus,  we 
hear  of  the  furniture  of  a  parlor,  of  a  bed-chamber, 
of  a  kitchen,  of  shops  of  various  kinds,  of  a  ship, 
of  a  horse,  of  a  plantation,  etc.  The  articles,  uten- 
sils,  implements,  used  in  these  various  conncctiona, 
as  also  those  used  in  a  drug  or  other  store,  aa  tba 
furniture  tliercof,  differ  in  kinds  according  to  tho 
purposes  which  they  arc  intended  to  subserve;  yet 
being  put  and  employed  in  their  several  places  aa 
the  equipment  thereof,  for  ornament,  or  to  promotv 
comfort,  or  to  facilitate  tho  bu^ness  therein  done, 
and  being  kept,  or  intended  to  be  kept,  for  those  or 
some  or  one  of  those  purposes,  they  pertain  to  such 
places  respectively,  and  collectively  constJtute  the 
furnilvre  thereof." 

An  apothecary,  visiting  a  patient  and  Bending  m 
medicines  for  bis  cure,  does  not  "practice  pby«c,7 
unless  ho  charges  for  the  visits  as  well  as  the  medi- 
cines.     CoUege  of  Phyaieiiiim  v.  Soie,  6  Hod.  44. 

Loaning  money  is  "business,"  within  the  Sunday 
Act.  Troneert  v.  Detitr,  Wisconsin  Supreme  Court, 
January  11,  1B81. 

Door-steps  are  not  "projections"  within  a  statute 
pertaining  to  "balustrades  or  other  projections  upon 
the  roofs  or  sides  of  buildings,"  in  respect  to  "  pub- 
lic safety."  Ciahing  v.  City  tif  BotUtn,  128  Mass. 
330.     8eo  %%  Alb.  L.  J.  2. 

"Declare"  is  defined  in  JEiMeU  v.  J/uftial  Iii^» 
Int.  Co.,  00  Penn.  St,  118.  There  an  applicant  for 
life  insurancD  "declared"  that  he  had  never  prac- 
ticed any  pomicioua  habit  tending  to  ahort«B  lifs, 
and  that  he  never  would.    Afterward  he  took  to 
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the  wine-cup.  Hddy  that  his  policy  was  not  avoided. 
The  coort  said  lie  did  not  covenant,  promise,  agree 
or  warrant  that  he  would  not  do  so.  ' '  He  declared 
that  he  would  not  To  declare  is  to  state ;  to  assert ; 
to  publish;  to  utter;  to  announce  clearly  some 
opinion  or  resolution ;  while  to  promise  is  to  agree ; 
'to  pledge  one^s  self;  to  engage;  to  assure  or  make 
sure;  to  pledge  by  contract.*  Worcester."  The 
court  concluded  that  this  declaration  was  not 
<< taking  the  pledge"  by  contract.  The  word  was 
too  "tender." 

The  night  is  night,  "though  ever  so  light — which 
is  poetry,  though  not  so  intended.  So,  in  State  v. 
Morris^  47  Conn.,  it  was  held  that  it  will  not  avail 
a  prisoner  on  a  charge  of  burglary  that  there  was 
light  enough  from  the  moon,  street-lights,  and  lights 
of  buildings,  aided  by  newly-fallen  snow,  to  enable 
one  person  to  discern  the  features  of  another. 

A  corporation  engaged  in  the  removal  of  petro- 
leum from  place  to  place  by  means  of  pipes  or  tubes, 
is  a  '' transportation  company."  Columbia  Conduit 
Co.  ▼.  Commonvfealthj  00  Penn.  St.  807.  The  court 
said:  "It  is  contended  that  this  moving  of  petro- 
leum by  means  of  pipes  is  not  *  transporting, '  and 
therefore,  that  this  is  not  a  transportation  company. 
The  defendant's  counsel  contends,  that  to  transport 
is  '  to  carry,'  and  that  this  transit  company  does  not 
carry,  but  the  petroleum  flows  —  we  consider  this 
too  narrow  a  construction.  If  we  look  into  the  dic- 
tionary for  the  meaning  of  the  word  'transport,* 
Webster  defines  it,  Ho  carry  or  convey  from  one 
place  to  another,*  again,  'to  remove  from  one  place 
to  another,*  and  throughout  all  of  the  derivations 
from  the  word  transport  we  find  the  same  part  of 
the  definition  '  to  remove ; '  as  transported  is,  inter 
aUOf  defined  'removed.*  This  petroleum  is  cer- 
tainly removed.  To  look  into  the  origin  of  the 
word,  composed  of  iransy  'over,*  'from  one  place 
to  another,*  and  portus^  'moving  or  carrying,*  and 
portattUj  'bearing  or  bringing,*  is  goiDg  into  too 
much  refinement,  but  such  was  the  character  of  the 
argument.  We  must  construe  words,  not  accord- 
ing to  their  original  etymology,  but  by  the  com'tnon 
parlance  of  the  country.  In  the  present  case,  we 
have  a  much  better  guide — the  words  of  the  char- 
ter of  incorporation,  the  third  section  of  which  au- 
thorizes the  company  to  transport  petroleum,  and 
for  that  purpose,  to  lay  down  pipes  from  the  points 
named,  and  for  the  purpose  of  transportation  of 
petroleum,  oil,  etc.,  maj  lay  down  pipes  or  tubing.** 
Bat  would  the  court  say  that  a  drover  is  a  carrier  of 
cattle  ?  Or  that  a  lumberman  driving  logs  down  a 
shoot  on  a  mountun  is  a  carrier  of  logs  ?  The  cat- 
tle and  the  logs  transport  themselves,  and  so  does 
the  petroleum. 

The  act  of  a  cripple,  in  passing  along  the  side- 
walk and  silently  holding  out  his  hand  and  receiv- 
ing money  from  passers,  is  "begging  for  alms  or 
■eliciting  charity."  MaUer  of  HaUer,  8  Abb.  N. 
C.  65.  The  court  said :  *'  In  many  instances  words 
ate  far  leas  eilectiTe  to  accomplish  the  end  than  sim- 
ple acta.  The  deaf  and  dumb  man,  real  or  pre- 
twidecl,  wiio  staada  with  a  placard  on  the  breast, 
aad  with  extended  hat  or  hand,  is  as  completely  a 


solicitor  for  charity  as  though  he  spoke  to  the  pass- 
ers-by. And  so  is  every  one  where  disease  or  crip- 
pled condition  appeals  to  the  sympathy,  if  he  places 
himself  in  a  position  to  attract  attention,  or  passes 
along  the  street,  calling  attention  by  sign,  act,  or 
look,  to  his  unhappy  condition,  and  receives  from 
those  who  observe  him  the  charity  which  he  is  ob- 
viously seeking.  Indeed,  the  class  of  silent  beggars 
who  exhibit  deformities,  wounds  or  injuries,  which 
tell  plainer  than  words  their  needy  and  helpless  con- 
dition, are  the  most  successful  of  solicitors  for 
charity.** 

"  Mail  *'  is  defined  in  Wyner^  v.  Schapptrt,  6  Daly, 
588.  It  is  there  held  that  delivery  of  a  notice  of  pro- 
test, properly  addressed,  to  a  government  letter-car- 
rier, is  good  service  by  mail.  The  court  said :  "The 
word  mail,  which  with  some  clianges  in  the  orthog- 
raphy is  found  in  many  languages,  means  in  its 
original  signification  a  wallet,  sack,  budget,  trunk, 
or  bag,  and  in  connection  with  the  post-office,  means 
the  carriage  of  letters,  whether  applied  to  the  bag 
into  which  they  are  put,  the  coach  or  vehicle  by 
means  of  which  they  are  transported,  or  any  other 
means  employed  for  their  carriage  and  delivery  by 
public  authority.  It  came  originally  into  use  as  re- 
ferring to  the  valise  which  postillions  or  couriers  had 
behind  them,  and  in  which  they  carried  letters,  at 
an  early  period;  and  after  the  establishment  of 
post-offices,  post-routes,  and  post-coaches,  it  became, 
as  it  is  now,  a  general  word  to  express  the  carriage 
and  delivery  of  letters  by  public  authority.  The 
carrier  in  this  case  carried  a  bag  having  two  com- 
partments, in  one  of  which  letters  to  be  delivered 
were  put,  and  in  the  other  letters  to  be  sent  by  mail, 
the  kind  of  bag  such  officials  were  accustomed  to 
carry." 

"Worry**  is  defined  in  Marshall  v.  BlacJeMre^  44 
Iowa,  475,  when  applied  to  a  dog,  as  "to  run  after, 
to  chase,  to  bark  at.*'  The  court  said:  "Mr.  Web- 
ster's definition  is  general  and  embraces  a  wonying 
by  mankind,  and  other  animals  besides  dogs ;  while 
the  court,  as  was  right  and  proper,  confined  its  defi- 
nition to  dogs.  It  is  impossible  for  us  to  conceive 
how  a  dog  can  worry  chickens  in  any  other  way 
than  by  running  after,  chasing,  or  barking  at  them. 
How  can  a  dog  harass  chickens  with  '  importunity,' 
or  'vex,*  'annoy,*  'torment,*  'trouble,*  or  'plague,' 
unless  he  runs  after,  chases  or  barks  at  them  ?  " 

A  "fast  train"  means  one  that  g^oes  more  than 
eight  miles  an  hour.  Indianapolis^  ete,^  IL  Co,  v. 
Peyton,  76  III.  340. 

"Gambling"  includes  playing  billiards  for  beer, 
oysters,  or  cigars.     State  v.  Bishelf  80  Iowa,  43. 

"Stump"  is  defined  in  Cremer  v.  Town  of  Port- 
land, 86  Iowa,  02.  This  was  an  allegation  of  an 
injury  by  a  defect,  to  wit,  a  stump,  in  a  highway, 
and  the  objection  was  taken  that  it  was  not  alleged 
that  it  had  been  there  long  enough  to  convey  im- 
plied notice ;  but  the  court  adopted  Webster's  defi- 
nition, "  the  part  of  the  tree  or  plant  remaining  in 
the  earth  after  the  stem  or  trunk  is  cut  of^;  the 
stub; "  and  held  that  it  must  be  presumed  that  the 
word  indicated  a  stump  ioo\«Ql  Vh  ^^  vs^  vo^  ^^V 
one  cast  there. 
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ENFORCEABILITY   OF  STATE  CONTRACTS. 


THERE  are  mauy  porsoiis  who  are  very  much  inter- 
ested ill  the  questiou  how  far  the  States  of  this 
Union  are  bound  to  perform  the  contracts  that  their 
Legislatures  enter  into  in  tlieir  behalf,  and  what  rem- 
edies, if  anj,  exist  to  compel  such  performance.  The 
very  interesting  character  of  tbe  questions  themselves, 
coupled  with  the  very  large  number  of  persons  who 
have  material  interests  depending  upon  them,  justifies 
some  consideration  of  them.  I  was  sole  counsel  for 
the  holders  of  the  bonds  of  the  State  of  Virginia  in  the 
case  of  Hartman  v.  Greenham^  decided  by  the  Supremo 
Court  of  the  tlnited  States  in  January,  and  for  the  past 
eight  years  my  attention  has  been  constantly  occupied 
with  a  consideration  of  these  questions  in  connection 
with  the  debt  of  the  State  of  Virginia.  I  hope  there- 
fore I  may  without  presumption  offer  some  account  of 
the  present  state  of  the  law  relating  to  this  subject  as 
it  is  to  be  gathered  from  the  decisions  that  have  been 
made  by  the  Supreme  Court  of  the  United  States.  It 
is  to  be  regretted  that  a  critical  examination  of  all  the 
decisions  which  this  tribunal  has  made  touching  this 
matter  leaves  the  mind  in  a  most  painful  state  of  un- 
certainty in  regard  to  some  of  the  most  vital  and  im- 
portant bearings  of  it.  I  shall  endeavor  to  present  an 
intelligible  view  of  them  all. 

It  is  an  elementary  principle  of  every  jurisprudence 
that  a  sovereign  power  cannot  be  sued  save  by  its  own 
consent.  *'By  the  Revolution  the  prerogative  of  the 
Crown  and  the  transcendent  power  of  Parliament  de- 
volved upon  the  States  that  form  this  Union  in  a  plen- 
itude unimpaired  by  any  act,  and  controllable  by  no 
authority "  save  by  the  surrender  of  powers  which 
those  States  themselves,  or  the  people  thereof,  have 
made  by  the  Constitution.  Rhode  Island  v.  Massa- 
cfittsetts,  12  Pet.  720.  By  the  Constitution  they  agreed 
that  the  judicial  power  of  the  Union  should  extend  to 
themselves  in  certain  oases,  and  in  1793  the  Supreme 
Court  of  the  United  States,  upon  just  consideration, 
held  in  tbe  case  of  Chisholm  v.  TJie  State  of  Oeorgiay 
2  Dallas,  419,  that  it  authorized  one  who  was  not  a  cit- 
izen of  Georgia  to  sue  her  in  that  tribunal  to  compel 
payment  of  a  debt  due  by  her.  See  to  same  effect 
OrayRon  v.  Virginia,  3  Dallas,  320;  Oswald  v.  New 
York,  2  id.  415;  Ilayser  v.  South  Carolina,  3  id.  339. 
Thereupon,  in  1798  the  eleventh  amendment  to  the 
Constitution  was  adopted  which  provided  that  *'  The 
judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity  com- 
menced or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  State  or  by  citizens  or  subjects 
of  any  foreign  State."  This  leaves  a  State  liable  to  be 
sued  in  admiralty  by  a  citizen  for  any  thing  cognizable 
by  the  admiralty  jurisdiction.  Ex  parte  Madrazzo,  7 
Pet.  627.  (It  is  interesting  to  consider  in  this  connec- 
tion a  resolution  drawn  by  Patrick  Henry  and  passed 
by  the  Virginia  Legislature  in  1784,  to  be  found  in 
Rive's  Life  and  Times  of  James  Madison,  vol.  1,  p.  564, 
also  Id.,  vol.  2,  p.  41.  This  resolution  was  voted  for  by 
many  of  the  fathers  of  the  Constitution.)  The  status 
of  direct  proceedings  against  a  State  by  an  individual 
is  therefore  veiy  clearly  fixed  and  determined. 

However,  section  4  of  article  1  of  the  Constitution 
provides  that  no  State  shall  pass  any  law  impairing 
the  obligation  of  contracts,  and  many  cases  have  arisen 
and  may  yet  arise  in  which  States  have  entered  into 
substantially  self -executing  contracts — contracts  which 
require  no  judicial  proceedings  against  the  State  for 
their  enforcement,  and  the  most  interesting  part  of 
this  inquiry  concerns  these.  They  arise  in  the  main- 
through  proceedings  undertaken  to  have  some  State 
law  alleged  to  impair  the  obligation  of  a  contract  de- 
clared void.  When  It  was  first  contended  that  a  State 
Jaw  was  void  as  impairing  the  obligation  of  one  of  her 
own  ooiitnctt,  it  wm  insisted  that  this  olaose  in  the 


Constitution  was  not  intended  to  take  within  it*  pro- 
tective power  the  contract  of  a  State,  but  was  intended 
altogether  for  the  protection  of  contracts  by  individ- 
uals.   This  was  very  much  of  a  party  fight  between  the 
Democrats  and  the  Republicans  of  our  early  politics, 
the  Democrats  of  that  day  colling  themselves  Repub- 
licans, and  the  Republicans  of  that  day  calling  them- 
selves Federalists.    The  Supreme  (Jourt  prouooueed 
against  the  claim  and  held  a  State's  contract  to  be 
likewise  within  the  inhibition  of  impairing  laws.    This 
was  first  held  in  1810  in  Fletcher  v.  Peck,  6  Cranch,  87, 
and  soon  afterward  in  Tenett  v.  Taylor,  9  id.  43;  Town 
qfPawlett  v.  Clark,  id.  300;  New  Jersey  v.  Wilson,  7  id, 
1G4,  and  in  dozens  and  dozens  of  cases  since,  too  nu- 
merous and  too  familiar  to  be  mentioned. 

In  the  famous  Dartmouth  CoUege  Case,  4  Wheat.  518, 
Mr.  Wirt  contended  that  **  it  was  the  individuality  of 
private  contracts  and  private  rights  acquired  under 
them  which  was  intended  to  be  protected;  and  not 
contracts  which  are  in  their  nature  matters  of  civil 
policy,  nor  grants  by  a  State  of  power  and  even  prop- 
erty to  individuals  in  trust  to  be  administered  for  pur- 
poses merely  public."  This  was  in  a  case  where  a  State 
had  attempted  to  amend,  without  its  consent,  in  most 
material  particulars,  the  charter  of  a  college.  The 
court  seemed  to  concede  this  proposition  in  the  main 
(see  pp.  629-^),  yet  it  pronounced  the  act  void,  and  the 
case  has  always  been  accepted  by  the  profession  as  a 
final  decision,  after  consideration  of  all  that  had  gone 
before,  of  the  proposition  that  a  State's  contract,  as  to 
its  right  to  impair  it  where  private  rights  were  involved 
stood  upon  the  same  footing  as  an  individual's.  In 
Stotie  V.  Mississippi,  101  U.  S.,  the  court  says,  p.  816; 
"The  doctrines  of  Trustees  of  Dartmouth  CoUege  v. 
Woodward,  announced  by  this  court  more  than  sixty 
years  ago,  have  become  so  imbedded  in  the  jurispm- 
dence  of  the  United  States  as  to  make  them  to  all  in- 
tents and  purposes  a  part  of  the  Constitution  itself." 
We  shall  see  how  this  holds  with  the  oases  as  we  go  on. 

The  general  principle  that  a  State  could  no  more  im- 
pair the  obligation  of  her  own  contract  than  that  of  an 
individual,  being  now  established,  efforts  at  once  oom- 
menced  to  engraft  on  it  qualifications  and  exceptions. 
A  State  having  made  a  contract  to  exempt  certain  land 
perpetually  from  taxation,  it  was  insisted  that  such  a 
contract  was  void  because  one  Legislature  could  not 
make  a  binding  contract  which  might  debar  their  buo- 
cessors  from  power  to  raise  revenue  to  oonduot  the 
operations  of  the  government.  This  was  fint  pro- 
nounced against  in  New  Jersey  v.  Wilson,  7  Cranch, 
164.  The  same  question  has  been  repeatedly  consid- 
ered since,  and  the  same  judgment  arrived  at.  The 
cases  are  Qordoih  v.  Appeal  Tax  Courts  8  How.  188; 
Piqua  Bank  v.  Knoop,  16  id.  869;  Ohio  Life  and  Truat 
Company  v.  Deholt,  id.  416;  Dodge  y.  Woiaey,  18  id. 
831;  Mechanics  A  Traders'  Bank  v.  DeboU,  id.  880; 
McOee  v.  MathU,  4  Wall.  143;  Home  of  the  FriendUu 
V.  Rouse,  8  id.  430;  Wilmifigton  R.  R,  Co.  v.  Reid,  18 
id.  264;  New  Jersey  v.  Oard,  95  U.  S.  104;  FarrittifUm 
V.  Tennessee^  id.  679. 

It  is  the  settled  and  horn-book  law  of  the  Sapreme 
Court  that  in  construing  the  Constitution  and  laws  of 
a  State,  it  will  follow  the  latest  decision  of  the  higheit 
court  of  that  State  construing  them.  This  has  been 
held  from  the  beginning  of  the  government,  though 
several  exceptions  have  been  grafted  upon  this  rule, 
notably  that  it  will  not  be  applied  to  commercial  con- 
tracts—that is,  bills  of  exchange  and  negotiable  notes. 
Swift  V.  Tyson,  16  Pet.  1;  OaUs  v.  Natiofwd  Bank^  100 
U.  8.  239,  and  very  many  intermediate  cases.  Efforts 
have  been  made  to  evade  the  provision  of  the  Conatl- 
tution  under  the  operation  of  this  rule.  Thus,  when  a 
State  has  desired  to  escape  the  obligation  of  a  contract 
which  her  own  highest  court  has  hdd  to  be  a  binding 
one,  she  has  turned  out  the  Judgea  who  made  thia  de- 
cision and  filled  their  places  with  others  who  have  held 
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that  the  alleged  contract  was  not  a  binding  contract. 
The  Supreme  Court  tliereupon  engrafted  another  ex- 
ception on  its  rule  and  held  that  in  determining  the 
▼alidity  of  a  State  law  tr^/c/i  authorizes  the  making  of 
a  contract^  it  vould  follow  the  first  instead  of  the  latest 
decUrion  of  the  highest  court  of  Uhe  State,  when  that  first 
decisiou  affirmed  the  validity  of  the  contract.  Oelpcke 
V.  DuUuque,  1  Wall.  176;  Lee  County  v.  Rogers,  7  id. 
181;  Havemeyer  v.  Iowa  County,  3  id.  2M;  Mitchell  v. 
Burlington,  4k  id.  270;  Olcott  v.  Supervisors,  10  id.  678; 
City  of  Kenosha  v.  Lavjson,  9  id.  477. 

Stales  have  sought  to  make  the  same  rule  a  shelter 
for  other  evasions  of  contracts,  and  the  Supreme  Court 
has  made  another  exception  to  it,  to  wit :  that  the  Su- 
preme Court  will  itself  construe  a  law  which  it  is 
claimed  makes  a  contract  for  the  State  herself,  and 
will  paj  uo  attention  to  the  construction  which  the 
highest  court  of  the  State  has  put  upon  it,  when  such 
decision  holds  that  the  law  does  not  make  a  contract. 
The  substance  of  this  is  that  the  court  will  not  allow  a 
State  to  get  any  money  on  the  faith  of  an  act  that 
appears  to  bind  her  to  return  it  and  then  create  her 
own  court  to  hold  that  the  act  does  not  constitute  a 
contract  binding  upon  her.  Jefferson  Branch  Bank  v. 
SkelUy,  1  Black,  436;  If'rajUclin  Branch  v.  Ohio,  id.  474; 
Wright  v.  Sill,  2  id.  544 ;  Bridge  Proprietors  v.  Hoboken 
Co.,  1  Wall.  14?;  Dtlmas  v.  Insurance  Co.,  14  id.  6C8; 
University  v.  People,  99  U.  S.  300;  Wright  v.  Nagle,  101 
Id.  794. 

There  is  another  most  important  series  of  decisions 
rauning  in  the  same  direction.  The  court  has  held 
that  where  a  State  is  under  an  obligation,  if  her  officers 
can  be  reached  by  the  process  of  the  court,  suit  may  be 
maintained  against  them  even  though  the  State  be  the 
party  substantially  and  really  interested,  and  that  that 
fact  will  not  oust  the  court^s  jurisdiction.  The  prin- 
ciple has  been  carried  to  great  lengths.  In  Osborne  v. 
The  Bank  of  Vie  UniUd  States,  9  Wheat.  738,  the  treas- 
urer of  the  State  of  Ohio  was  required  to  deliver  to 
the  Bank  of  the  United  States  $98,000  which  the  State 
authorities  had  taken  from  it  in  the  way  of  a  tax  for- 
bidden by  the  Constitution  of  the  United  States,  even 
though  the  money  had  actually  been  covered  into  the 
treasury  of  the  State.  In  Davis  v.  Qray,  16  Wall.  203, 
the  doctrine  of  the  foregoing  case  was  expressly  af- 
firmed. A  railroad  company  had  been  granted  certain 
poblio  lands  by  the  State  of  Texas  before  the  war. 
After  the  war  the  constitutional  convention  of  Texas 
undertook  to  revoke  the  grants,  and  provided  that 
settlers  upon  the  land  should  have  a  right  to  a  patent 
and  deed  in  the  name  of  the  State,  to  be  executed  and 
granted  by  the  governor.  The  company  pmjed  the 
court  to  enjoin  the  governor  from  executing  this  ordi- 
nance, and  the  governor  defended  upon  the  ground 
that  the  suit  was  one  against  the  State  of  Texas.  The 
eonrt,  applying  the  principles  of  Osbom  v.  The  Bank, 
awarded  the  injunction.  {Sed  vide  Governor  of 
Georgia  Y,  Madraezo,  1  Pet.  110.)  To  the  same  effect 
flVB  Outran  y.  .^rfcansos,  15  How.  305 ;  Barings  v.  Dan- 
6iiry,  19  Wall.  L 

These  principles  have  been  strikingly  applied  in  other 
eases.  Woodruff  y,  TrapnaU,  10  How.  96,  was  as  fol- 
lows: The  Legislature  of  Arkansas,  in  chartering  the 
Bank  of  Arkansas,  provided  in  the  charter  that  the 
iK»tes  of  the  bank  should  be  receivable  in  payment  of  all 
debts  due  the  State.  The  State  got  into  financial  em- 
barrassments, and  passed  an  act  forbidding  its  officers  to 
rBoeive  them.  A  debtor  to  the  State  applied  for  a  man- 
damus to  compel  the  State*s  officers  to  receive  the  notes 
in  payment  of  his  debt,  which  he  refused  to  do,  relying 
upon  fcheaet  aforesaid.  The  court  held  the  act  void 
and  ofdered  the  mandamus  to  issue.  The  very  same 
SGKpsrIenoe  for  Tennessee  Is  reported  in  Furman  v. 
Slekok  8  Wall.  4L.  The  UoU  are  identical  with  those 
of  Woodn^  T.  J^rapnatt,  and  the  decision  was  the 


same.  Keith  v.  Clark,  97  U.  S.  454.  South  Carolina 
had  an  experience  identical  with  those  two  in  State  v. 
Stoll,  17  Wall.  425,  and  Virginia  the  same  in  Hartman 
V.  Qreenhov^,  January  Terra,  1881 . 

From  a  very  early  period  in  the  histoiy  of  the  court 
it  has  been  held  that  the  laws  providing  remedies  to 
enforce  contracts,  existing  when  the  contracts  are 
made,  enter  into  them  and  form  part  of  them,  and  can- 
not be  repealed  unless  an  equally  efficient  remedy  be 
provided.  Oreen  v.  Biddle,  8  Wheat.  1, 75 ;  Bronson  v. 
Kimie,  1  How.  811;  McCracken  v.  Hayward,  2  id.  608; 
Sturgess  v.  Crounii^ishield,  4  Wheat.  122;  Von  Hoff' 
man  v.  City  of  Quiiu^,  4  Wall.  535;  Walker  v.  WhiU- 
head,  16  id.  314;  Edwards  v.  Kearzey,  96  U.  S.  595. 

In  the  cases  of  Woodruff  v.  Tra%mall,  15  How.  96, 
Furman  v.  Nichol,  8  Wall.  44,  StaU  v.  StoU,  17  id.  426, 
and  Hartman  v.  Oreenhow,  January  Term,  1881,  it  was 
held  that  these  principles  applied  to  the  contracts  of 
States  as  well  as  to  the  contracts  of  individuals. 

The  court  has  repeatedly  declared  the  following  prop- 
osition: **One  of  the  tests  that  a  contract  has  been 
impaired  is  that  its  value  has  by  legislation  been  di- 
minished. It  is  not,  by  the  Constitution,  to  be  im- 
paired at  all.  This  is  not  a  question  of  degree  or  man- 
ner or  cause,  but  of  encroaching  in  any  respect  on  Its 
obligation,  dispensing  with  any  part  of  its  force.'* 
Planter's  Bank  v.  Sha}'p,  6  How.  327;  Von  Hoffman  v. 
Quincy,  4  Wall.  553;  Walker  v.  WhiUhead,  16  id.  818; 
Farrington  v.  Tennessee,  95  U.  S.  683;  Edwarfls  v. 
Kearzey,  96  id.  601. 

With  these  repeated  decisions  of  the  Supreme  Court, 
running  through  the  entire  histoiy  of  the  government, 
holding  that  a  State's  contract  was  within  the  protec- 
tion of  the  Constitution;  that  the  remedy  existing  at 
the  time  became  part  of  the  contract,  which  the  State 
could  not  repeal  without  affording  one  just  as  good; 
and  that  one  of  the  tests  of  thia  was  the  eflfect  such  a 
substitution  would  have  on  the  market  value  of  the 
contract;  together  with  the  repeated  and  emphatic 
instances  in  which  it  had  made  its  settled  principles  of 
practice  bend  so  as  to  head  o£f  attempted  evasions  of 
their  liabilttit^s  to  States  — with  this  view  of  their  de- 
cisions before  him,  a  counsellor  could  hot  have  had 
much  difficulty  in  giving  his  client  advice  upon  any 
given  case.  It  is  to  be  regretted,  however,  that  we 
have  seen  only  one  side  of  the  picture,  and  that  it  has 
an  obverse  side  which  we  must  now  consider. 

Stone  V.  Mississippi,  101  U.  S.  62,  decided  at  October 
term,  1879,  puts  ua  at  sea  upon  the  question  of  what 
contracts  a  State  is  bound  by.  In  1867  the  Legislature 
of  Mississippi  granted  certain  persons  a  charter  to 
conduct  a  lottery.  There  was  nothing  at  that  time  in 
the  Constitution  of  the  State  to  forbid  it  to  do  so. 
The  charter  was  to  last  twenty-five  years.  It  required 
the  parties  to  pay  tlie  State  $5,000  for  the  use  of  the 
University,  and  to  give  bond  and  security  for  $1,000 
per  annum,  and  for  one-half  per  cent  on  the  amount 
of  their  receipts.  All  these  requirements  were  com- 
plied with.  In  1868  the  constitutional  convention  of 
the  State  repealed  this  charter,  and  the  authorities 
of  the  State  proceeded  to  oust  them  from  their  char- 
tered privileges.  The  Supreme  Court  held  the  contract 
a  void  one,  upon  the  ground  that  lotteries  are  of  an 
immoral  and  demontlizing  nature  and  that  the  Legis- 
lature of  a  State  cannot  part  with  its  control  over  the 
subject.  To  those  who  know  that  the  **  Father  of  his 
country  "  was  a  devoted  friend  to  lotteries  and  one  of 
their  patrons,  it  will  be  a  startling  announcement  to 
say  that  they  are  inherently  so  immoral  and  vicious 
that  a  contract  relating  to  them  is  tainted  with  cor- 
ruption, and  is  therefore  void.  Heretofore,  most  i>er» 
B<m8  had  supposed  that  they  stood  much  upon  the 
footing  of  businesses  like  pawn-brokers*  establish- 
ments, shaving  shops,  and  such,  which  suuiq  \«.Tva)W<^ 
think  it  derogatory  lo  en\r;aiRA  \\\^  ^\i>\%\i  Q\Xi«t%  ^v>  \v^^\* . 
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But  it  had  never  beeu  supposed  that  they  were  of  those 
things  which  have  the  elements  of  moral  poison  and 
disease  so  deeply  imbedded  in  them  as  to  be  pestilences 
in  themselves;  and  even  now,  it  will  still  be  insisted 
by  many  that  the  moral  complexion  of  lotteries  belongs 
rather  to  the  domain  which  condemns  violations  of  the 
laws  of  God,  than  to  that,  the  exclusive  jurisdiction 
of  which  is  the  temporal  welfare  of  man.  For  the 
State  of  Mississippi  to  be  permitted  to  offer  these  peo- 
ple these  privileges  in  consideration  of  the  payment 
by  them  of  large  sums  to  her  —  for  her  to  have  re- 
ceived the  sums  and  then  to  be  permitted  to  repudiate 
her  obligations  under  the  contract,  on  the  plea  of  the 
morals  of  the  public,  is  very  like  accomplishing  the 
ends  of  high  morals  by  the  methods  of  highway  rob- 
bery. It  had  already  beeu  held  that  the  contracts  of 
States  were  subject  to  the  right  of  eminent  domain 
{West  River  Bridge  v.  Dix,  6  How.  507;  Richmond,  ttc.^ 
R.  R.  Co.  V.  Louisa.  R.  JR.  Co.,  13  id.  71),  but  in  such 
cases  compensation  is  made ;  and  all  men  Jiave  always 
conceded  that  they  were  subject  to  the  police  power. 
This  case,  however,  hiis  introduced  the  principle  that 
they  are  liable  to  be  declared,  void  upon  principles  of 
public  policy,  and  this  is  a  phrase  which  never  has  and 
never  can  be  defined.  It  is  like  the  chancellor's  foot 
for  measuring  equity ;  or  to  quote  Lord  Camden's  fine 
expression  regarding  the  discretion  of  a  judge:  *'  It  is 
the  law  of  tyrants,  it  ia  always  unknown."  But  un- 
certain as  this  case  has  made  the  question,  by  what 
contracts  is  a  State  bound,  this  is  easy  of  solution 
compared  with  the  other,  how  far  may  a  State  destroy 
the  remedies  for  enforcing  her  contracts  and  making 
them  available  7  How  far  may  she  escape  her  obliga- 
tions under  contracts  which  it  Is  conceded  bind  her,  by 
depriving  the  holder  of  the  remedies  that  she  stipu- 
lated, when  he  took  them,  that  he  should  have  7 

The  State  of  Tennessee  chartered  the  Bank  of  Ten- 
nessee in  1838,  and  provided  in  the  charter  that  its  notes 
should  be  received  in  payment  of  all  taxes  and  other 
moneys  due  the  State.  The  Supreme  Court  has  re- 
peatedly held  that  this  was  a  contract  by  the  State  to 
receive  them.  In  1873  it  enacted  that  no  proceedings 
by  mandamus  or  otherwise,  to  compel  its  officers  to 
receive  these  notes  should  be  maintained,  and  that  a 
debtor  to  the  State  for  taxes,  or  in  other  ways,  might 
pay  his  debt  under  protest,  and  within  thirty  days  sue 
the  said  officer  to  recover  it  back;  and  if  the  suit 
should  be  determined  in  his  favor,  the  comptroller 
should  return  his  money  to  him.  It  is  obvious  that 
the  value  of  contracts  of  this  sort  depends  upon  the 
power  to  sell  them  to  tax  payers  with  which  to  pay 
their  taxes.  The  tax  payer  will  buy  them  if  he  can 
force  the  State's  officers  to  receive  them  in  payment  of 
his  taxes,  but  if  he  muftt  first  pay  his  taxes  in  money 
and  then  sue  the  officer  to  get  that  money  back,  he 
will  not  buy  the  notes.  Their  value  is  thus  practically 
destroyed.  Holders  of  the  notes  attacked  this  law  as 
one  impairing  the  obligation  of  a  contract,  and  the 
Supreme  Court  decided  that  it  was  a  valid  law.  Ten- 
nessee V.  Sneedt  96  U.  S.  68.  No  judges  arc  noted  in 
the  report  as  being  absent,  but  I  have  been  informed 
that  Mr.  Justice  Field  did  not  sit  in  this  case.  It  is 
possible  to  reconcile  the  point  actually  decided  in  this 
case  with  the  preceding  decisions. of  the  court.  The 
Supreme  Court  of  Tennessee  had  certified  to  the  Su- 
preme Court  of  the  United  States  that  by  the  laws  of 
Tennessee  there  never  existed  any  right  to  a  writ  of 
mandamus  to  compel  a  State's  officer  to  receive  the 
notes,  and  under  its  rule  the  Supreme  Court  was  bound 
to  accept  it  as  a  fact  that  mandamus  did  not  exist  in 
Tennessee,  and  therefore  was  never  any  part  of  the 
contract.  But  there  can  be  no  question  that  it  was  in 
the  minds  of  the  court  to  deoide  that  supposing  mau- 
damus  had  been  a  part  of  the  contract,  yet  the  remedy 
provided  was  a  reasonable  one,  and  all  that  the  note- 
9»^M^r  oould  aak  for.    This  la  declared  ezprwsly  to  be 


the  opinion  of  the  court.  At  October  term,  1879,  the 
precise  question  came  again  before  the  court  in  Doug- 
lass &  Jackson  ex  rel,  v.  OaiUard^  1  Am .  Law  Rev.  (N. 
S.)  361-452,  in  a  case  in  which  mandamus  against  the 
State's  officers  was  a  remedy  when  the  contract  was 
made,  and  the  court  divided  equally.  Hunt,  J.,  being 
absent.  It  would  seem  that  the  case  of  South  Carolina 
V.  OaUiard,  101  U.  S.  433,  ought  to  have  involved  the 
same  point,  but  the  court  expressly  decided  it  upon 
the  ground  that  it  did  not  involve  it,  and  that  case  can 
therefore  be  omitted,  I  suppose,  from  the  considera- 
tion of  the  subject. 

Under  the  law  laid  down  in  Sneed  v.  Tennessee^  it  is 
impossible  to  say  what  the  value  or  obligation  of  a 
State's  contract  is.  That  case  is  an  absolute  repudia- 
tion of  the  proposition  so  often  declared  by  the  court 
that  any  change  of  the  remedy  which  injures  the 
market  value  of  the  contract  is  unlawful.  Two-thirds 
of  the  debt  of  the  State  of  Virginia  is  in  the  form  of 
bonds,  with  negotiable  interest  coupons,  which  are  re- 
ceivable for  the  State's  taxes.  The  power  to  enforce 
this  term  in  the  contract  by  mandamus  upon  the  tax 
collectors  makes  the  bonds  and  coupons  of  great  value. 
The  bonds  are  selling  above  80,  and  the  coupons  sell 
for  93  and  above.  Suppose  Virginia's  Legislature 
passes  a  law  similar  to  that  passed  by  Tennessee.  If  it 
is  to  bo  held  valid,  it  would  destroy  thd  value  of  these 
coupons,  and  bonds  and  coupons  both  would  go  down 
to  little  or  nothing.  Those  of  her  bonds  without  these 
coupons  are  worth  almost  nothing.  The  tax  payers 
are  in  the  main  persons  who  pay  small  sums.  Before 
they  will  be  annoyed  with  the  necessity  of  tendering 
in  coupons,  then  paying  in  money  and  suing  the  officer 
to  recover  it  back,  they  will  pay  at  once  in  money  and 
dismiss  the  subject.  There  is  no  profit  to  them  in  the 
other  thing,  commensurate  with  the  trouble  and  cost 
of  it. 

And  if  such  a  device  as  this  may  be  sanctioned,  why 
may  not  many  more,  equally  effective  for  destroying 
the  value  of  the  coupons,  and  far  more  reasonable  in 
themselves,  be  also  approved  of  7  It  is  known  that  a 
number  of  fraudulent  coupons  have  been  issued,  for 
which  the  State  is  not  liable ;  that  is,  coupons  which 
she  has  redeemed  and  which  have  since  been  fraudu- 
lently issued.  Suppose  that  under  the  pretense  of  pro- 
tecting herself  against  these  fraudulent  coupons  the 
State  requires  every  person  tendering  coupons  lu 
payment  of  his  taxes  to  produce  proof  of  title;  to 
show  every  link  in  the  chain  from  the  time  the  coupon 
was  issued  by  the  State  until  it  came  to  his  possession. 
This  would  require  a  separate  suit  by  each  tax  payer; 
and  before  he  will  do  this,  he  will  pay  his  taxes  at  once 
in  money.  Would  it  not  be  more  reasonable  to  sanc- 
tion this  than  to  sanction  the  law  of  Temtessee  v. 
Sneed  f  and  just  this  would  destroy  the  value  of  the 
coupons.  If  space  afforded,  it  would  be  interesting 
and  curious  to  point  out  some  of  the  many  ways  by 
which  the  case  of  Tennessee  v.  Sneed  might  enable  'a 
State  to  evade  her  liability.  I  fear  that  a  counsellor, 
when  asked  whether  or  not  a  State  is  bound  to  redeem 
any  given  contract,  would  be  obliged  to  saj  to  his 
client,  "  I  cannot  tell  you  whether  the  State  law  made 
her  liability  on  that  contract  or  not,  until  the  court 
has  passed  upon  it."  I  can  imagine  his  client  reply- 
ing, in  Edmund  Burke's  language :  **  Is  that  the  law  of 
the  land  upon  which,  if  a  man  go  to  Westminster  Hall 
and  ask  counsel  by  what  title  or  tenure  he  holds  his 
privilege  or  estate  occordiiH;  to  the  law  cf  the  land^  he 
should  be  told  that  the  law  of  the  land  is  not  jrot 
known ;  that  no  decision  or  decree  has  been  made  tn 
his  case;  that  when  a  decree  sliall  be  passed  he  will 
then  know  uhaJt  the  law  of  the  land  Ut  Will  this  be 
said  to  be  the  law  of  the  land,  by  any  hiwyer  who  has 
a  rag  of  a  gown  left  upon  his  back,  or  a  wijg  with  one 
tie  upon  his  head?  " 

WM.  L.  BOTAIJU 
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INJUNCTION  AGAINST  NUISANCE  —  LEAD 

SMELTING  WORKS. 

PENNSYLVANIA  SUPREME  COURT,  JANUARY  8, 1881. 

AFPEAI.  of  PSNNST1.VANIA  LeAD  CoMPANT. 

Wbere  the  damage  sought  to  be  prevented  is  irreparable,  that 
is,  where  the  wrong  is  repeated  from  time  to  time,  or  is  of 
a  contbminjg  character,  or  productive  of  damages  which 
cannot  be  measored  by  ordinary  standards,  equity  may  be 
Invoked.  In  case  of  a  nuisance  the  plaintiff's  right  need 
not  be  established  by  law  to  authorize  an  injimction,  and 
such  Injonctlon  is  not  a  matter  of  grace  but  of  right,  in|i 
proper  case. 

A  smelting-house  for  lead,  erected  by  defendant  on  his  own 
land,  emitted  from  its  chimneys  poisonous  fumes,  which 
descended  upon  plaintifTs  lands,  hitherto  fertile,  and  poi- 
soned the  grass  and  herbage  thereon,  causing  plaintilTs 
*"t™«^ta  to  die.  The  fumee  were  nauseating  to  persons 
living  on  the  lands  and  the  lands  were  diminished  in  value 
by  reason  of  them.  Held,  that  an  injunction  restraining 
defendant  from  operation  his  works  so  as  harmfully  and 
injuriously  to  aftect  plaintiff's  lands,  and  from  permitting 
the  fumes,  etc.,  to  fall  upon  said  lands,  was  proper. 

Held,  also,  that  the  fact  that  defendant's  works  were  erected 
at  a  great  outlay  of  capital,  and  employed  many  men, 
would  not  affect  the  right  to  an  injunction.  Nor  would 
the  ftect  that  plaintiff  gave  no  notice  at  or  before  the  erec- 
tion of  the  smeltJng  works. 

PLAINTIFy  filed  his  bUl  lu  equity  la  June,  1877,  (1) 
to  abate  defendant's  works  for  smelting  lead,  as  a 
naisanoe ;  (2)  to  enjoin  defendant  from  operating  such 
works  so  as  harmfully  or  injuriously  to  affect  plaintiff's 
farm  and  v^^tation,  and  from  permitting  the  gases, 
fames  and  vapors  therefrom  to  descend  and  fall  upon 
hii  land.  Defendant  filed  an  answer  and  the  case  was 
referred  to  a  master.  The  facts  are  these :  Plaintiff, 
Joseph  P.  Mclntyre,  in  1871,  became  the  owner  of  a 
fertile  farm  of  about  46  acres,  located  in  Allegheny 
flinty,  Pennsylvania,  which  he  occupied  for  farming 
purposes.  In  1878  defendant,  the  Pennsylvania  Lead 
Company,  purchased  a  tract  of  land  adjoining  plaint- 
iff's farm,  and  erected  smelting  works  for  the  purpose 
of  smelting  lead  and  other  minerals.  The  master,  to 
whom  the  case  was  referred,  found  substantially  as 
follows: 

That  defendant's  works  had  a  larger  capacity  than 
any  other  in  the  United  States, 'the  value  of  the  pro- 
duotion  for  first  six  months  1878  being  $1,111,772.73; 
that  its  appliances  and  furnaces  are  abreast  of  the 
times  as  to  improvements,  and  every  known  precaution 
had  been  taken  for  the  prevention  of  escape  of  lead 
from  fines,  etc.;  that  defendant's  works  were  in  a 
farming  district ;  that  plaintiff's  land  was  fertile  before 
works  of  defendant  were  built ;  that  defendant's  works 
emitted  from  their  chimneys  offensive  and  poisonous 
fnmes  and  vapors,  which  are  blown,  descend  and  rest 
upon  pUtintitTs  farm,  injuriously  affecting  it,  poisoning 
vegetation,  killing  a  number  of  horses  and  cattle  eat- 
ing grass  and  fodder  growing  on  the  land ;  and  that 
the  injury  is  ooutinuing;  that  the  fumes  and  vapors 
from  defendant's  works  were  offensive  and  nauseating 
to  persons  living  on  the  land;  that  the  farm  was 
peatly  diminished  in  value;  that  the  lead  works  were 
a  nnisanoe  to  plaintiff's  farm.  The  master  recom- 
mended a  decree  in  accordance  with  second  prayer  of 
plalntifTs  bilL 

The  defendant  excepted  to  the  master's  finding.  The 
ooort  below  overruled  the  exceptions,  and  confirmed 
the  report,  delivering  the  following  opinion : 

BrowB,  P.  J.  The  defendant's  interest  in  the  main- 
fteoanoe  of  their  works  is  such,  and  the  public  Is  so 
■MUli  oonoemed  In  the  same  result,  that  I  have  felt  it 
dn^  to  sou,  not  only  closely,  but  critically,  the 
in  this  cause,  with  the  purpose  of  escaping  if 
from  the  concinsion  arrived  at  by  the  master. 
oanfDl  examination  of  the  whole  case,  I 


am  compelled  to  concur  entirely  with  his  fihding  of  the 
facts,  and  see  no  way  of  avoiding  the  result  indicated 
by  him,  without  palpably  disregarding  the  principles 
established  by  judicial  authorities  and  decisions,  not 
only  in  England,  but  In  this  country  as  well. 

From  the  first  I  could  see  no  hope  for  defendant,  ex- 
cept it  might  be  in  the  application  of  the  principle  laid 
down  by  Chief  Justice  Thompson,  in  Richards^  Appeal, 
7  P.  F.  Smith,  106,  where  he  says :  "  A  decree  In  equity 
is  never  of  right,  but  of  grace.  Hence  the  chancellor 
will  consider  whether  he  would  not  do  greater  iujuiy 
by  enjoining,  than  would  result  from  refusing,  and 
leaving  the  party  to  his  redress  at  the  hands  of  a  court 
and  jury .  If  in  conscience,  the  former  should  appear, 
he  will  refuse  to  enjoin." 

Were  it  not  for  the  dangerous  quality  of  the  fumes 
thrown  out  by  defendant's  works,  which  certainly 
affect  growing  vegetation  so  as  to  make  it  not  only  unfit 
for  food,  but  when  eaten,  destructive  of  animal  health 
and  life ;  the  extremelv  nauseous  character  of  eflluvla 
emitted,  and  the  evident  uncertainty  at  what  point 
that  which  is  now  shown  to  be  merely  offensive  to  the 
senses  may  begin  to  be  pernicious,  I  could,  most  prob- 
ably, have  been  content  to  refuse  the  injunction  prayed 
for,  and  have  remitted  the  plaintiff  to  his  action  at  law, 
to  recover  such  damages  as  he  might  show  had  accrued 
to  his  real  estate,  by  reason  of  injury  to  Its  productive 
capacity  or  general  value  for  farming  purposes. 

But  these  are  disadvantages  and  injuries  incident  to 
risks  arising  from  the  peculiar  character  of  the  fumes 
emitted,*  which  will  not  admit  of  compensation,  and 
the  possibility,  if  not  probability,  that  the  health  and 
personal  safety  of  persons  living  upon  plalntiff*8  laud 
will  sooner  or  later  be  involved,  renders  the  case  such 
that  I  am  constrained  to  agree  with  the  master,  and 
conclude  that  a  decree  such  as  he  recommends  should  - 
be  made. 

The  defendant  appealed  to  this  court,  assigning  for 
error,  inter  alia,  the  decree  entered. 

Hampton  &  Dalzell,  for  appellant. 

'  Oe<yrge  Chiras,  Jr,,  T,  H,  Baird  Patterson  and  3f.  W. 
Acheron,  for  respondent. 

GoKDON,  J.  The  power  of  the  (Courts  of  Common 
Pleas  of  Pennsylvania  to  entertain  bills  for  the  re- 
straint or  abatement  of  nuisances,  where  they  affect 
private  rights,  is  undoubted;  neither  is  the  exercise  of 
this  power  prevented  by  the  fact  that  the  party  com- 
plaining may  have  a  remedy  by  indictment  or  by  an 
action  at  law.  Bunnell* 8  Appeal,  19  P.  F.  S.  69 ;  Den- 
nis V.  Eckhardt^  3  Gr.  Ca.  390. 

It  is  true,  indeed,  that  this  power  is  limited  to  those 
cases  where  common-law  forms  of  action  do  not  fur- 
nish an  adequate  remedy,  and  the  chancellor  may  also 
refuse  to  act  where  greater  injury  would  result  from 
an  injunction  than  by  leaving  a  party  to  his  redress 
before  a  court  and  jury.  Richards^  Appeal,  7  P.  F.  S. 
105.  But  where,  in  ordinary  parlance,  the  damage 
sought  to  be  prevented  Is  irreparable,  that  is,  where 
the  wrong  is  repeated  from  time  to  time,  or  is  of  a  con- 
tinuing character,  or  productive  of  damages  which 
cannot  be  measured  by  ordinary  standards,  equity 
may  be  invoked.  Commontoedlth  v.  Railroad  Com- 
%>any,  12  Har.  159. 

The  appellant,  however,  contends  that  an  injunction 
ought  not  to  Issue  until  the  complainant's  right 
has  been  established  by  an  action  at  law.  This  sugges- 
tion would,  in  a  doubtful  case,  have  force,  for  the 
chancellor.  In  a  case  like  the  present,  will  act  only 
when  he  can  do  so  without  hesitancy.  If  the  case  be 
doubtful  he  will  refuse  to  interfere  until  the  right, 
upon  which  the  claim  for  relief  is  based,  is  definitely 
settled  by  a  trial  on  the  common-law  side  of  the  court. 
But  to  say  that  equity  cannot  move  iu  any  case  until  a 
Juiy  has  determined  the  uuisapoe  to  be  an  existing 
ftu)t,  is  to  make  our  eqiodty  «;}  vtom.  %  telvba  ^«v^'o.^ftn^» 
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on  the  common-law  courts,  and  its  jurisdiction  servi- 
ent and  inferior.  But  a  conclusion  such  as  this  does 
not  accord  with  tho  intent  of  the  act  of  1836,  for  by  it 
the  judges  of  the  Common  Pleas  are  clothed,  not  with 
paHial  and  dependent,  but  with  full  and  independent 
chancery  powers  over  all  the  subjects  therein  men- 
tioned. We  may,  then,  adopt  the  language  of  Earl,  J., 
in  Campbell  v.  Seaman^  63  N.  Y.  568,  when  speaking  of 
injunctions  against  nuisances :  **  It  was  formerly  rarely 
issued  in  the  case  of  a  nuisance  until  the  plaintiff's 
right  had  been  established  at  law,  and  the  doctrine 
which  seems  now  to  prevail  in  Pennsylvania,  that  the 
writ  is  not  a  matter  of  right,  but  of  grace,  to  a  large 
extent  prevailed.  But  a  suit  at  law  is  no  longer  neces- 
sary, and  the  right  to  an  injunction  in  a  proper  case, 
in  England  and  most  of  the  States,  is  just  as  fixed  and 
certain  as  the  right  to  any  other  provisional  remedy. 
The  writ  can  rightfully  be  demanded  to  prevent  irre- 
parable injury,  interminable  litigation  and  a  multi- 
plicity of  suits,  and  its  refusal  jn  a  proper  case  would 
be  error  to  be  corrected  by  an  appellate  jurisdiction. 
It  is  a  matter  of  grace  in  no  sense  except  that  it  rests 
in  the  sound  discretion  of  the  court." 

Nor  have  our  own  courts  been  less  ready  of  adopting 
the  same  doctrine ;  hence,  it  has  been  held  that  an  in- 
juncliou  would  bo  issued  to  prevent  the  cutting  down 
of  timber  and  ornamental  trees  to  the  injury  of  the 
reversion  {Denny  v.  jBrunson,  6  Casey,  382);  or  to  re- 
strain a  trespass  of  a  permanent  or  continuing  char- 
acter. Maason's  Appealt  20  P.  F.  S.  26.  So  may 
acts  of  trespass  or  nuisance  be  restrained  to  prevent  a 
multiplicity  of  suits,  or  when  such  wrongful  acts  might 
become  the  foundation  of  an  adverse  right.  SheeWs 
Appeal,  11  Casey,  88. 

Nor  do  we  understand  how  Ricfiards*  Appeal  can 
help  the  defendant,  for  whilst  no  one  disputes  the  posi- 
tion that  a  bill  for  tho  suppression  of  a  nuisance  may 
be  dismissed  on  general  demurrer  for  want  of  equity, 
unless  it  appears  from  the  subject-matter  affected  by 
the  alleged  nuisance  that  there  is  danger  of  irreparable 
mischief,  or  of  an  injury  such  as  cannot  be  adequately 
compensated  in  a  suit  at  law,  yet  we  apprehend  even 
under  this  authority,  agenenil  demurrer  would  scarcely 
have  sufficed  to  turn  the  bill  before  us  out  of  court. 
In  it  we  find  these  several  allegations :  that  the  de- 
fendant's works  are  so  constructed  as  to  emit  noxious 
and  poisonous  gases,  fumes  and  vapors,  and  that  they 
are  so  located  that  these  noxious  and  poisonous  gases 
fall  upon  the  plaintifl^s  land,  thereby  poisoning  and 
destroying  both  soil  and  vegetation ;  that  cattle  and 
horses  have  died  from  eating  the  fodder  and  herbage 
thus  poisoned;  that  these  fumes  and  vapors  are 
offensive  and  noxious  to  persons  resident  upon  said 
farm,  and  that  these  injuries  are  continuous  and  irre- 
parable. It  would  certainly  be  a  very  bold  solicitor 
who  would  risk  tho  admission  of  such  facts  on  a  gene- 
ral demurrer,  and  it  is  a  significant  fact  that  the 
learned  counsel  for  the  defendant  have  attempted  no 
such  experiment. 

The  bill,  then,  is  sufficient  to  evoke  the  action  of  a 
court  of  equity,  and  all  that  remains  is  to  ascertain  if 
the  bill  be  supported  by  the  evidence.  As  to  this, 
after  a  careful  examination  of  the  testimony,  we  con- 
clude that  the  findings  of  the  master  are  correct,  and 
that  the  complainant's  plaint  is  fully  sustained  by  the 
proofs.  And  indeed  it  is  to  be  remembered,  in  limine^ 
that  whether  a  smelting-house  for  lead  is,  or  is  not,  a 
nuisance,  per  se,  to  adjacent  land,  depends  very  much 
upon  its  situation. 

"  If,'*  says  Blackstone,  **  one  erects  a  smelting-house 
for  lead  so  near  the  land  of  another  that  the  vapor  and 
smoke  kill  his  corn  and  grass,  and  damage  his  cattle 
therein,  this  is  held  to  be  a  nuisance."  All  intelligent 
persons  are  aware  that  lead  vapors  are  poisonous,  and 
this  the  more  so,  asXhey  are  often,  as  in  the  case  in 
liaud,  accompanied  with  arsenic.    In  this  matter  we 


need  not  chemists  and  experts  to  teach  us,  for  com- 
mon experience  is  sufficient.  When,  therefore,  wo 
learn  that  the  works  of  thedefendant  are  to  the  wind- 
ward of  the  plaintiff's  land,  within  seventy-five  feet  of 
his  northern  line,  and  but  five  or  six  hundred  feet  from 
his  farm-house,  we  need  but  little  evidence  to  satisfy 
us  that  the  smoke  from  these  works  is  seriously  injuri- 
ous to  his  property.  But  in  addition  to  what  we  might 
naturally  expect  from  the  design  and  character  of  this 
business,  and  which  might  in  themselves  have  been 
sufficient  to  have  sustained  a  bill  to  restrain  the  erec- 
tion of  these  works,  we  have  the  findings  of  the  mas- 
ter, based  on  undoubted  testimony,  as  follows:  "That 
prior  to  the  time  the  defendant's  -smelting  operations 
began  the  plaintiffs  land  was  fertile  and  well  adapted 
to  farming  and  grazing.  That  the  defendant's  worics 
emit  from  the  chimneys  and  stacks  thereof,  in  the  pro- 
cess of  smelting  ores  and  refuse,  and  desilvering  lead, 
offensive  and  poisonous  fumes  and  vapors,  which  are 
blown  upon,  descend  and  rest  upon  the  plaintiff's  farm, 
and  that  lead  is  thus  distributed  over  said  farm  to  a 
distance  of  at  least  fifteen  hundred  feet  from  said 
works.  That  these  lead  fumes  and  vapors  have  injuri- 
ously affected  and  are  injuriously  affecting  the  plaint- 
iff's farm.  That  they  have  lessened  the  fertility  of  a 
portion  of  the  farm  lying  nearest  the  lead  works;  that 
they  have  poisoned  and  are  poisoning  the  vegetation 
and  products  of  said  farm,  rendering  the  latter  unfit 
for  consumption,  and  that  these  injuries  are  continu- 
ing. That  horses  and  cattle  grazing  upon  the  plaint- 
Iff^s  farm,  and  eating  the  products  thereof,  have  died 
from  lead  poisoning,  and  that  the  lead  was  communi- 
cated to  them  through  the  herbage  and  fodder  on 
which  they  fed.  That  the  horses  and  cows  of  Jacob 
Wehrle,  who  was  a  tenant  of  tho  plaintiff's  farm,  April 

1. 1875,  to  April  1, 1876,  and  those  of  his  son,  Frederick 
Wehrle,  that  died  upon  the  plaintiff's  farm,  were  poi- 
soned in  the  manner  above  stated.    That  since  April 

1. 1876,  the  only  crop  cultivated  upon  the  farm  is  com, 
which  is  husked  on  the  stalk,  and  the  fodder  left  on 
the  ground ;  and  no  horses,  cattle  or  live  stock  of  any 
kind  are  reared  or  pastured  on  the  farm.  That  the 
fumes  and  vapors  from  the  defendant's  works  are 
offensive  and  nauseating  to  persons  living  upon  the 
land  or  inhaling  them.  That  the  plaintiff's  farm  is 
greatly  diminished  in  value  by  reason  of  the  lend  de- 
posited and  l)eing  deposited  upon  it  from  the  defend- 
ant's works.  Its  rental  value  is  also  greatly  depreci- 
ated." 

To  this  he  might  well  have  added,  that  the  plaintiff^s 
farm  was  thereby  rendered,  not  only  uncomfortable, 
but  dangerous  as  a  place  of  human  habitation ;  for  a 
place  where  not  only  herbage  and  ground  are  so  lite- 
rally poisoned  by  deposits  of  lead  that  it  is  readily 
discoverable  by  chemical  analysis,  but  where  at  times, 
also,  the  air  is  so  filled  with  the  noxious  vapors  of  lead 
and  arsenic  as  to  make  those  sick  who  encounter  them, 
might  certainly  be  called  dangerous  to  human  health 
and  life. 

In  this  connection  another  Important  circumstance 
must  be  considered;  that  is,  the  cumulative  character 
of  this  injuiy.  It  increases  from  year  to  year,  not  only 
as  the  works  are  enlarged,  but  as  more  and  more  lead 
is  added  to  the  ground.  The  deposit  is  an  indestruct- 
ible metal,  that  is  neither  evaporated  nor  absorbed, 
and  necessarily  it  must  accumulate  as  long  as  the  cause 
of  the  deposit  continues.  Hence,  as  it  was  observed, 
at  first,  even  on  the  land  nearest  the  works,  the  effect 
was  scarcely  observable,  but  as  time  went  on  it  became 
more  and  more  apparent,  until  finally  the  soil  was 
wholly  unfitted  for  agricultural  purposes.  So,  in  like 
manner,  may  these  blighting  influences  continue  uutil 
the  whole  farm  is  made  barren  and  nnprodaotiYe. 
Thus  it  is  that  we  find  in  this  case  every  element  ueoe*> 
sary  to  call  forth  the  exercise  of  equity  powen.  TIm 
bosineu  oomplained  of  Ui  i^4Mi90K>at  nalaaooe;  tho 
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injorj  oontlnaouH  aud  cumulative,  and  the  mischief 
tnreparable.  If,  as  in  Dennis  v.  EckJiardtj  3  Gr.  Ca. 
tKiOi  a  tin  shop  was  enjoined  on  account  of  its  noise,  or 
as  in  Campbell  v.  Seaman^  the  use  of  a  brick-lciln  was 
restrained  because  the  vapor  therefrom  was  destructive 
to  the  plain tifTs  trees  and  vines,  much  more  should  a 
business  be  enjoined  which  is  destructive  alike  to 
vegetable  and  animal  life.  The  rule,  sic  utere  tuo  ut 
olfeYium  non  {ados,  is  a  most  valuable  one,  and  must  be 
maintained  if  our  civilization  is  to  be  cherished  and 
preserved,  and  it  is  not  at  all  to  the  purpose  to  answer 
the  chaiige  of  a  violation  of  this  rule,  that  the  defend- 
ant's works  have  been  erected  at  a  great  outlay  of 
capital;  that  they  are  important  to  the  public  at  large, 
and  give  employment  to  many  men.  Says  V^ood  in 
his  work  on  Nuisances,  section  794:  **  A  person  can- 
not go  on  and  build  extensive  works  and  make  heavy 
expenditures  of  money  for  the  exercise  of  a  trade  or 
business  that  will  invade  the  premises  of  another  with 
smoke,  noxious  vai>or8  or  noisome  smells,  to  an  unwar- 
ranted or  unlawful  extent,  and  then,  when  called  upon 
to  desist,  turn  around  and  claim  immunity  for  his 
trade  or  business  on  the  ground  that  to  stop  it  would 
involve  him  in  ruin,  nor  that  it  is  a  necessary  result  of 
oarryiug  on  his  trade  at  all,  and  that  he  has  adopted 
the  most  approved  methods  known  to  science,  or  which 
human  skill  has  devised,  nor  that  his  trade  is  a  useful 
one  and  beneficial  to  the  community,  or  to  the  nation, 
or  that  by  bringing  a  large  number  of  workmen  into 
the  community  it  has  enhanced  the  value  of  the  plaint- 
ilTs  property.**  Where  justice  is  properly  adminis- 
tered, rights  are  never  measured  by  their  mere  money 
▼alae,  neither  are  wrongs  tolerated  because  it  may  be 
to  the  advantage  of  the  powerful  to  impose  upon  the 
weak.  Whether  it  be  the  great  corporation  with  its 
lead  works,  or  the  mechanic  with  his  tin  shop,  the  rule 
is  the  same — **so  use  your  own  as  not  to  injure  others.'* 
Moreover,  there  is,  after  all,  one  underlying  principle 
which  influences  both,  and  that  is  private  gain.  Lead 
worlLS  and  tin  shops  alike  may  result  incidentally  in 
the  public  good,  but  this  Is  only  an  incident,  for  the 
primary  object  which  induces  the  exercise  of  either 
trade  is  personal  good ;  therefore  to  neither  party  is 
the  general  community  under  any  special  obligation, 
aud  as  a  consequence,  there  is  no  good  reason  why  the 
rules  of  law  should  be  relaxed  in  the  one  case  rather 
than  the  other. 

Again,  we  cannot  but  regard  this  company  as  unfor- 
tunate in  the  selection  of  a  place  for  the  erection  of  its 
works.  To  undertake  the  business  of  lead  smelting 
in  the  midst  of  a  rich  suburban  valley,  occupied  by 
terms  aud  country  residences,  was,  to  say  the  least  of 
\U  not  very  prudent.  Lord  Cranworth,  in  the  case  of 
St.  HeUn'8  SmeUing  Co,  v.  Tipping,  U  H.  L.  Ca.  652, 
qaoting  Mr.  Justice  Mellor,  says :  **  It  must  be  plain 
that  persons  using  a  lime-kiln,  or  other  works  which 
emit  noxious  vapors,  may  not  do  an  actionable  injury 
to  another,  and  that  any  place  where  such  an  operation 
is  carried  on  so  that  it  does  occasion  an  actionable  in- 
jory  to  another,  is  not,  in  the  meaning  of  the  law,  a 
convenient  place.'* 

If,  however,  any  place  is  improper  for  a  business  of 
this  kind  where  injury  may  result  from  it  to  others, 
•arely  a  situation  like  that  selected  by  the  defendant 
ought,  in  tiie  outstart,  to  have  been  regarded  as  im- 
pfoper,  since  common  knowledge  and  prudence  should 
hmve  Informed  its  managers  that  injury,  sooner  or 
later,  must  result  to  the  adjacent  property. 

Bat  it  is  insisted  that  the  plainti£f  has  no  equity  as 
■gainst  this  company,  because  he  gave  it  no  notice  be- 
fore or  at  the  time  of  the  erection  of  its  works.  But 
of  whatwonld  he  give  it  notice?  Of  the  effect  the 
foBMi  would  have  upon  his  farm  7  But  the  master  has 
fOond  tliat  he  knew  nothing  of  lead  works  and  their 
pBOliaUa  cAset  on  adjacent  lands ;  he  could  not,  there- 
fimb  wMf  Ift  «f  that  of  which  he  was  ignorant.    One 


would  suppose  that  in  this  matter  the  managers  of  the 
corporation  would  be  fully  posted;  if  they  were  so 
posted,  if  they  knew  what  the  effect  would  be  upon  the 
surrounding  property,  then  they  acted  with  knowl* 
edge,  wantonly,  and  notice  to  them  was  unnecessary ; 
but  if  they  were  Ign^orant,  if  they  knew  not  the  conse- 
quences which  would  follow  the  business  in  which  the 
company  was  about  to  engage,  then  they  ask  too  much 
of  the  plaintiff  when  they  require  of  him  a  knowledge 
of  their  own  business,  which  they  themselves  did  not 
possess. 

Decree  c^ffirmed, 

♦ 

HOTEL  SIGN-BOARD,  WHEN  NOT  A  FIX- 
TURE. 

ENGLISU  COURT  OP  BANKRUPTCY,  DEC.   18,  188a 

Ex  Parte  Sheen  :  Re  Thomas,  43  L.  T.  R.,  p.  638^ 

A  sign-board  was  painted  by  a  well-known  artist  for  the  ten- 
ant of  an  inn  in  1847,  and  was  fixed  to  the  outside  wall  by 
iron  holdfasts.  In  1866  it  was  removed,  and  after  having 
been  framed  by  the  then  tenant,  was  placed  in  the  hall  of 
the  inn,  where  it  was  screwed  to  a  wooden  plug  let  into  the 
wall.  Held^  that  this  picture  was  not  a  fixture  but  was  a 
chattel,  and  could  not  be  claimed  by  the  owner  of  the  in- 
heritance. 

THIS  was  an  appeal  from  a  decision  of  the  judge  of  a 
county  court  whereby  it  was  declared  that  the 
sign-board  of  an  hotel  was  not  a  chattel  under  the  re- 
puted ownership  clause  of  the  Bankruptcy  Act,  1869, 
and  the  trustees  were  ordered  to  deliver  up  the  same 
to  the  owner  of  the  freehold. 

The  debtor,  Mary  Ann  Thomas,  was  occupier  of  the 
Royal  Oak  Hotel,  Bettws-y-Coed,  North  Wales,  and 
the  sign-board  was  a  picture  of  King  Charles  in  an  oak, 
with  cavaliers  on  horseback  riding  underneath,  and 
was  painted  by  the  late  David  Cox  in  1847,  for  his 
friend  Edward  Roberts,  who  was  tenant  of  the  inn 
from  year  to  year. 

The  picture  was  painted  over  the  old  sign-board  of 
the  inn,  and  was  fastened  to  the  outside  wall  over  the 
doorway  of  the  inn  by  means  of  iron  holdfasts.  In 
1849  David  Cox  retouched  and  varnished  the  picture. 

In  1866,  owing  to  alterations  in  the  house  and  the 
representations  of  artists,  it  was  removed  to  the  inside 
of  the  inn,  and  at  first  placed  in  the  sitting-room  and 
afterward,  having  been  encased  in  an  old  oak  frame  by 
the  then  tenant  and  glazed,  was  removed  into  the  hall, 
and  there  fastened  by  means  of  a  screw  to  a  wooden 
plug  let  into  the  wail.  It  remained  in  that  position 
during  the  changes  which  subsequently  took  place  in 
the  occupancy  of  the  inn,  and  was  still  in  that  position 
when  the  liquidation  proceedings  commenced.  In  1861 
Edward  Roberts  d|^d  and  was  succeeded  by  his  son 
Robert  Roberts,  who  took  a  lease  of  the  Royal  Oak  Inn 
and  its  appurtenances  from  the  owner  of  the  freehold 
for  twenty- one  years.  In  this  lease  there  was  a  cove- 
nant by  the  lessee  at  the  end  or  sooner  termination  of 
the  term  to  surrender  to  the  lessor  the  messuage,  etc., 
**  and  all  other  fixtures  aud  things  set  up,  or  to  be  set 
up,  fixed  or  fastened  to  the  said  messuage." 

Rol)ert  Roberts  died  iu  1863.  His  devisee,  Mrs.  Rich- 
ards, on  the  Ist  of  August,  1871,  suiTondered  the  lease, 
and  on  the  same  day  a  lease  for  fifty-eight  and  a  half 
years  was  granted  to  David  Richards  of  the  inn,  to- 
gether with  its  appurtenances. 

In  this  lease  was  contained  a  covenant  by  the  lessee 
**  at  the  end  or  sooner  determination  of  the  term  to 
yield  up  the  premises,  etc.,  aud  all  fixtures  which  at 
any  time  during  the  last  seven  years  of  the  said  term 
should  be  ilxed  or  fastened  to  the  said  premises,  except 
such  fixtures,  etc.,  as  were  usually  put  up  and  belonged 
to  a  tenant  or  lessee.** 

Upon  the  death  of  David  Richards  iu  1876^  Mt%. 
Rioliards  conveyed  oil  li«t  \Ti\AT«a\.  \tl  \>^^  Von^  \A>i2QA 
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debtor,  but  expressly  reserved  {i-nter  alia)  the  picture 
or  sign-board.  An  arrangement  was  made  that  the 
picture  should  be  allowed  to  remain  hung  up  in  the 
Inn  for  two  years,  after  which  time  Mrs.  Richards 
should  be  entitled  to  claim  it.  At  the  expiration  of 
the  two  years  she  did  claim  it,  but  had  not  removed  it 
at  the  commencement  of  the  liquidation  proceedings, 
but  she  now  relinquished  her  claim  to  the  owner  of  the 
freehold,  the  respondent. 

In  April,  1879,  Peter  M*Iutyre,  agent  to  Lady  W. 
D'Ereaby,  gave  notice  to  Miss  Thomas  not  to  permit 
the  picture  to  bo  moved  without  his  consent.  Miss 
Thomas  filed  her  petition  for  liquidation. 

On  the  21st  October,  1879,  Lady  D'firesby  having 
claimed  the  picture  from  the  trustee,  the  County  Court 
judge  on  the  15th  September,  1880,  made  the  order  ap« 
pealed  from. 

In  the  course  of  his  judgment  his  honor  expressed 
his  opinion  that  the  picture  was  painted  for  the  house 
and  was  a  fixture,  but  he  rested  his  judgment  mainly 
upon  the  ground  that  the  notoriety  of  the  article,  and 
the  general  knowledge  of  its  history  as  the  sign-board  of 
the  hotel  absolutely  excluded  all  legitimate  ground  for 
supposing  that  there  could  be  any  reputation  of  own- 
ership in  Miss  Thomas. 

It  was  in  evidence  that  the  residents  in  the  neighbor- 
hood and  the  tradespeople  supplying  the  hotel  fre- 
quently came  to  see  the  signboard  of  the  hotel,  and 
always  regarded  it  as  belonging  to  the  house  and  not  to 
Miss  Thomas. 

The  Chief  Judge.  I  have  listened  to  this  case  with 
great  interest,  mainly  on  account  of  the  rarity  of  the 
occurrence,  because  I  do  not  recollect  any  case  in 
which  such  a  point  as  this  has  been  the  subject  of  any 
legal  discussion.  The  history  of  this  picture,  which  was 
called  upon  one  side  a  fixture,  is  clearly  made  out  from 
the  evidence.  It  is  quite  unnecessary  to  advert  to  the 
old  law  upon  the  subject,  because  it  has  undergone 
very  great  fluctuations  an4  changes.  In  the  year 
books,  which  have  been  cited  in  the  course  of  this  dis- 
cussion upon  the  subject  of  the  removal  of  fixtures,  no 
doubt  the  law  has  been  frequently  changed.  Questions 
have  arisen  between  heirs  and  executors  in  which  the 
old  decisions  have  been  disregarded ;  and  in  like  man- 
ner questions  have  also  arisen  between  debtors  and 
assignees  in  bankruptcy,  and  the  owners  of  chattels. 
With  regard  to  these  it  is  quite  plain  and  distinct,  and 
it  must  be  admitted  that  certain  things,  which  under 
the  old  law  were  not  permitted  to  be  removed  are  now 
removable  either  by  executors  on  the  one  hand  or 
by  assignees  In  bankruptcy  on  the  other  or  by  any 
other  person  who  may  be  entitled  and  who  claims 
to  be  the  owner  of  such  chattels  by  inheritance.  At 
the  same  time  the  general  law  of  fixtures  is  very  plain, 
and  applying  it  to  the  facts  of  the  present  case,  what  is 
the  story  before  the  county  court?  Edward  Roberts, 
an  innkeeper  in  Wales,  having  as  a  visitor  a  picture 
painter,  who  afterward  became  very  celebrated,  and 
being  on  terms  of  friendship  with  that  painter,  induced 
him  to  paint  a  picture  relating  to  the  subject  of  the 
sign  of  his  house.  Accordingly  David  Cox  painted  for 
Mr.  Roberts  the  picture,  of  which  he  made  him  a  pres- 
ent. The  title  to  that  picture  Is  perfectly  free  from 
all  possibility  of  doubt.  It  belonged  to  Eldward  Rob- 
erts for  all  purposes,  being  the  gift  of  the  person  who 
painted  it.  Then  what  did  E.  Roberts  do?  This  pic- 
ture, which  had  reference  to  the  well-known  sign  of 
his  inn,  he  first  of  all  fixed  over  the  door,  above  the 
sign-board,  and  fastened  it  by  holdfasts  to  the  wall  of 
the  house.  Did  he  lose  any  property  in  it  by  doing 
that  ?  Did  he  convey  any  property  in  i  t  to  any  person  ? 
It  was  his  to  fix  up,  and  surely  not  less  his  to  take 
down.  How  can  it  be  said  that  D.  Cox  painted  the 
picture  for  the  inheritance  ?  That  he  painted  it  for  his 
friend  ia  a  fact  of  which  there  can  be  no  doubt ;  there- 


fore in  my  opinion  it  was  his  property  to  do  what  he 
liked  with.  It  was  fixed  in  front  of  his  house,  bimI  at  a 
later  period  it  was  taken  down  and  hung  np,  first  in 
one  room  and  then  in  another,  just  as  he  pleased,  aiid 
was  fastened  Ut  the  wall  by  means  of  an  irou  sorew. 
The  manner  of  fastening  it  can  have  nothing  whatever 
to  do  with  the  question.  It  has  been  decided  over  and 
over  again  that  looking-glasses,  which  are  in  no  way 
different  in  their  nature  from  pictures,  may  be  takeu 
down  at  any  time  although  they  are  so  fastened.  Ed- 
ward Roberts  was  the  tenant  from  year  to  year  of  the 
inn,  until  upon  his  death  in  1861  his  son,  Robert  Rol>- 
erts,  took  the  first  lease.  At  that  time  it  is  not  very 
dear  whether  the  picture  was  hanging  on  the  wall  in 
the  front  of  €he  house,  or  anywhere  else,  but  «tiU  it 
was  as  much  R.  Robert's  property  as  the  ooat  upon  his 
back.  The  lease  which  was  granted  did  not  contain 
any  provisions  touching  the  question  in  the  allghtest 
degree.  It  said  that  at  the  end  or  sooner  determina- 
tion of  the  term,  the  lessee  should  deliver  up  all  fix- 
tures, but  this  picture  never  was  such  a  thing.  R. 
Roberts  might  have  taken  it  down  at  any  time,  and 
have  sold  it  or  given  it  away  or  done  with  it  whatever 
he  liked.  It  is  true  that  that  tenancy  came  to  an  end 
in  1861,  when  a  lease  was  granted ;  but  all  that  was  said 
was  that  when  the  term  came  to  an  end,  either  by  ef- 
fiuxiou  of  time  or  in  any  other  manner,  the  tenant 
should  deliver  up  the  fixtures.  But  how  does  that 
help  the  case  ?  How  can  it  affect  the  case  of  a  picture 
which  was  simply  held  by  a  nail  or  screw  to  the  wall? 
How  can  that  become  the  property  of  the  freeholder? 
Added  to  this  the  tenant  has  a  lawful  right  to  remove 
fixtures  during  the  term.  Upon  all  the  grounds  upon 
which  the  case  can  be  put,  and  certainly  not  least  of 
all  upon  the  ground  of  common  sense,  this  picture  can- 
not possibly  be  the  property  of  the  freeholder.  It  is 
said  that  that  lease  was  surrendered  by  R.  Roberts  to 
the  freeholder,  but  what  were  the  consequences  of 
that  ?  The  surrender  of  the  lease  has  not  the  effect  of 
turning  R.  Roberts  out  of  the  house.  He  did  not  de- 
liver up  the  seizin,  but  he  simply  surrendered  upon 
the  terms  that  he  might  take  up  another  lease ;  and 
when  the  other  lease  is  looked  into,  the  only  construc- 
tion that  can  be  put  upon  it  is,  that  whatever  fixtures 
may  be  placed  upon  the  premises  during  the  last  seven 
years  of  the  term  shall  be  delivered  up  at  the  end  of 
the  term  to  the  freeholder.  But  so  far  as  regards  the 
interval  of  time  between  1861  and  1871,  the  tenant  had 
the  right  to  deal  with  those  chattels  in  any  way  he 
thought  fit.  It  certainly  would  be  a  monstrous  thing 
to  say  that  the  inheritance  had  a  right  to  claim  the 
chattels  which  E.  Roberts  had  passed  to  others,  and 
which  had  been  used  simply  for  the  purpose  of  deco- 
rating at  one  time  the  outside  and  at  another  time  the 
entrance  hall  of  the  hotel.  R.  Roberts  may  have  con- 
sidered that  the  picture  was  a  great  attraction  to  the 
hotel,  and  in  point  of  fact  he  knew  that  it  was,  althoogh 
I  must  say  that  the  beauty  and  pioturesquenesa  of  the 
surrounding  sceneiy  of  Bettws-y-Coed  is  of  far  greater 
attraction  to  artists  and  visitors  than  thispiotnre  ooald 
possibly  be.  It  has  been  argued  that  this  picture  has 
passed  from  the  possession  of  the  owner  and  has  be- 
come a  part  of  the  inheritance,  because  in  the  lease 
which  was  surrendered,  that  was  the  lease  between 
1861  and  1871,  there  was  a  provision  that  all  fixtures 
and  other  appurtenances  should  be  given  up,  but  I 
cannot  discover  any  ground  whatever  for  saying,  in 
the  face  of  the  evidence,  that  this  picture  was  ever  in 
any  sense  a  fixture.  The  evidence  of  the  auctioneer, 
although  I  certainly  lay  less  stress  upon  it  than  upon 
the  evidence  of  some  of  the  other  witnesses,  and  the 
whole  of  the  facts  plainly  establish  this,  that  R.  Rob- 
erts was  the  owner  of  the  picture.  Then  it  is  aigned 
that  because  there  was  another  agreement  to  dellvar 
up  fixtures  at  the  end  of  the  term,  this  plctnro,  for  no 
better  reason  than  becaosa  it  was  futened  to  tko  wmU 
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by  an  iron  screw  or  nail,  is  a  fixture.  But  ever  siuoe 
my  reooUeotion  will  serve  me  there  have  been  mauy 
remarkable  signs  of  different  trades  which  have  been 
exhibited  over  shop  doors,  and  in  point  of  fact  at  one 
time  bankers  used  to  have  sigu-boards.  I  can  certainly 
remember  shops  that  had,  but  they  were  never  treated 
as  fixtures  in  the  sense  in  which  it  is  endeavored  to 
make  this  picture  a  fixture.  They  are  simply  exhib- 
ited as  signs  emblematic  of  the  trade  carried  on  in  that 
particular  place,  and  have  no  reference  whatever  to 
the  landlord  of  the  house.  I  have  listened  with  atten- 
tion to  the  arguments,  and  quite  admit  that  the  learned 
ooansel  for  the  respondent  has  shown  considerable  in- 
genuity, but  he  was  unable  to  put  forward  any  thing 
to  induce  me  to  say  that  this  particular  chattel  has 
ever  been  the  property  of  Lady  Willoughby  D'Eresby, 
or  that  it  was  not  a  fixture  used  by  the  tenant  for  the 
purpose  of  his  business,  and  which  he  was  at  liberty, 
notwithstanding  the  terms  of  his  several  demises,  cov- 
enanta  and  surrenders,  to  treat  as  his  own  property. 
It  was  certainly  not  in  the  position  of  those  fixtures 
which  have  been  alluded  to,  and  particularly  in  some 
case  where  even  loose  bricks  upon  a  wall  were  held  to 
be  fixtures ;  nor  can  it  be  held  that  upon  the  strictest 
construction  of  the  instruments  which  have  been  re- 
ferred to  it  was  a  fixture  with  which  the  Ihndlord  had 
any  thing  to  do.  I  therefore  think  that  the  decision 
of  the  court  below  was  erroneous,  and  that  the  order 
must  be  discharged  with  costs. 

Appeal  allowed. 


CONFLICT  OF  LAW— MARRIAGE  BY 
DIVORCED  HUSBAND, 


HEW  YORK  BUPBRIOB  COURT,  GENERAL  TERM, 

FEBRUARY  7, 1881. 

Thobp,  Appellant,  v.  Thorp. 

B.,  the  first  wife  of  T.,  obtained  a  decree  of  divorce  against 
him  in  New  York  for  adultery,  in  which  decree  he  was  for- 
bidden to  marry  during  the  Ufcs-time  of  B.  During  the  life- 
time of  £.,  T.  and  L.,  both  residing  in  New  York,  for  the 
purpose  of  evading  its  laws  went  into  Pennsylvania  and 
were  married  there.  Held,  in  an  action  in  New  York  by  T. 
■gaimt  L  for  divorce  for  adultery,  that  their  marriage, 
although  valid  In  Pennsylvania,  would  in  this  action  be 
adjudged  under  the  law  of  New  York  by  which  it  was  void. 

ACTTION  for  divorce.  The  referee  reported  in  favor 
of  plaintiiL  The  court  at  Special  Term  refused 
to  confirm  the  report,  and  directed  a  dismissal  of  the 
oomplmlnt.  From  the  order  and  judgment  entered 
thereon,  plaintiff  appealed. 

Spkib,  J.  The  answer  in  substance  denies  the  adul- 
if&ej  cluuiged  in  the  complaint,  and  sets  up  counter- 
ehaqcee  against  the  plaintiff,  and  as  a  defense  charges 
a  former  marriage  of  the  plaintiff  with  one  Emma  C. 
Beed,  in  1866,  and  a  judgment  of  divorce  in  an  action 
tntHight  by  her  against  the  plaintiff  in  this  action  for 
adultery,  in  tlie  Supreme  Court,  Kings  county,  in 
Oetober,  1881,  and  a  decree  entered  in  November,  18C1, 
ia  the  usual  form,  forbidding  the  plaintiff  to  marry 
again  daring  the  life  of  the  said  Emma;  that  the  said 
XkamA  was  living  when  the  plaintiff  married  the  de- 
fendant herein. 

The  defendant  gave  no  evidence  as  to  the  adultery 
ebaiged  in  her  answer,  nor  did  she  give  any  testimony 
wmtnulletiDg  the  evidence  charged  against  her  in  the' 
oovplaint,  bot  reated  her  defense  solely  upon  the  in- 
iFslidlttf  of  the  alleged  marriage  between  her  and  the 

BaHWiTi  fai  the  oaae  that  the  said  plaintiff,  Gould 
BLTlMfp^Mid  tlie  defendant,  Lanra  M.  Thorp,  both 


residing  here,  to  evade  the  laws  of  this  State  and  said 
judgment  and  decree,  went  from  the  State  of  New 
York  to  the  city  of  Philadelphia,  entered  into  the  con- 
tract of  marriage  mentioned  in  the  complaint,  returned 
to  this  State,  and  continued  their  residence  therein 
ever  since  said  marriage. 

When  the  plaintiff  left  this  State  for  Pennsylvania 
and  had  the  marriage  ceremony  there  performed,  it 
was,  as  must  be  assumed  from  the  immediate  return 
of  the  parties,  to  be  their  intention  to  continue  and 
make  this  State  their  domicile  and  enjoy  the  protec- 
tion of  its  laws.  A  marriage  contracted  by  a  person 
situated  as  is  this  plaintiff  is  forbidden  by  express 
statute  of  the  State.  **  Whenever  a  marriage  shall  bo 
dissolved  pursuant  to  the  provisions  of  this  article,  the 
complainant  may  marry  again  during  the  life-time  of 
the  defendant;  but  no  defendant  convicted  of  adultery 
shall  marry  again  until  the  death  of  the  complainant." 
By  another  section  it  is  provided  that  any  violation  of 
this  provision  ** shall  be  absolutely  void." 

It  must  be  admitted  that  the  validity  of  a  marriage 
like  the  present  has  been  heretofore  an  open  question. 
We  are  not  informed  that  the  court  of  last  resort  in 
this  State  has  determined  any  of  the  questions  pre- 
sented in  this  case.  The  Supreme  Court  of  this  dis- 
trict has  decided  them  against  the  validity. of  the  mar- 
riage by  a  majority  of  the  court,  upon  able  opinions 
delivered  by  two  of  the  learned  judges  on  both  sides 
of  the  question  (reported  in  2  Hun,  238),  and  we  be- 
lieve the  Supreme  Court  of  the  Second  District  have 
lately  adopted  the  views  of  the  court  of  this  district. 

Among  the  objections  urged  are  that  the  statutes  are 
fully  satisfied  by  a  construction  which  limits  their  pro- 
hibition to  a  second  marriage  contracted  within  this 
State.  If  this  be  conceded,  it  necessarily  follows  that 
the  intention  of  the  statutes  was  to  permit  either  party 
to  the  contract,  divorced  for  either  bis  or  her  adultery, 
to  go  outside  of  its  jurisdiction  and  marry  again  while 
the  former  husband  or  wife  were  living  within  that 
jurisdiction.  It  seems  plain  to  us  that  this  view  of  the 
case  wholly  overlooks  tho  object  and  intention  of  the 
Legislature.  The  statute  not  only  forbids  the  marriage 
by  prohibitory  words,  declaring  it  to  be  wholly  void, 
but  also  attaches  to  the  violation  of  the  contract  of 
marriage  a  punishment  by  depriving  tho  guilty  party 
of  the  power  of  entering  into  tho  marriage  state  dur- 
ing the  life-time  of  the  injured  party. 

The  question  is  one  of  policy  of  the  law  in  its  ad- 
ministration. It  is  the  duty  of  those  who  administer 
the  laws  to  see  that  they  shall  not  be  disregarded  or 
violated  by  any  of  its  citizens  while  enjoying  its  pro- 
tection and  privileges.  The  plaintiff  here,  by  a  decree 
of  the  court  exercising  jurisdiction,  being  forbidden  to 
enter  into  the  contract  of  marriage  during  the  life  of 
tho  partner  he  was  bound  to  cherish  and  protect,  goes 
into  a  foreign  jurisdiction,  sets  at  defiance  the  man- 
date of  the  court  of  his  domicile  by  a  second  marriage, 
and  now  appeals  to  be  relieved  from  the  consequences 
of  a  contract  illegal  and  void  by  tho  laws  of  his  own 
State. 

The  case  here  is  not  one  of  domicile  in  Pennsylvania, 
for  it  is  stated  that  the  parties  were  domiciled  here  and 
went  to  Pennsylvania  in  fraud  of  our  law.  If  the  law 
of  Pennsylvania  allow  of  such  a  marriage,  and  although 
it  be  true  that  that  marriage  Is  to  be  judged  by  the  Ux 
loci  contractual  it  is  but  reasonable  that  every  State 
must  so  far  respect  its  own  laws  and  their  operation 
upon  its  own  citizens  as  not  to  allow  them  to  be  evaded 
by  acts  in  another  State  for  the  purpose  of  defeating 
them. 

We  are  of  the  opinion,  that  In  determining  the  mat- 
ter before  us,  a  preliminary  consideration  is  presented, 
that  is,  the  capability  of  the  party  to  contract  the 
second  marriage;  and  the  question  is,  whether  tJba^ 
capability  it  to  be  determXxxodk  Vy  \3ttft\KW  ^A^wfljacsV 
▼ania  or  the  law  ot  'Sow  ICotVL. 
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Tho  plaintiff  bera  appeals  to  the  tribuuul  ut  the  Stiita 
to  which  lio  owes  alleKLaiico,  and  preaeiila  tho  quesllou 
for  Its  dcoiaioii  whether  ha  has  the  eapacity  to  ooii  tract 
«  marriaEB  out  ot  the  State  aud  nhlch  by  a  deoreo  of 
one  of  Its  tribunals  ho  iras  absolutely  torbiddea  to 
contract. 

Tba  annwer  to  this  qnoatlon  ia  sattlod  by  a  direct 
ndjadicatiou  in  Contcay  v.  Beately,  3Himg.  G39,  whicb 
ia  precisely  our  cose.  Iti  wblcb  persuiis  domiciled  in 
England  were  divorced  in  Scottund,  and  tbeu  una  of 
them  marriod  oeaiu  In  3ootlaiid,  and  upon  oimliiR  again 
iuto  England  that  Beooiid  marrlagfl  was  declared  null, 
tbougb  )t  was  admitted  to  be  );oud  by  the  law  of  Soot- 
land. 

Tba  plaintiff  has  choseu  the  tribunal  exeroialnj:! 
jurisdiction  within  the  State  of  hia  roBideuoeto  decide 
a  question  luTulTing  tba  validity  of  a  contract  elitcred 
into  by  him  outside  of  that  jnrlBdiotioii  which  he  was 
forbidden  to  make  by  a  judgment  or  deoreo  ol  one  ot 
hia  own  tribunals. 

Tbe  order  and  judgmant  appealed  from  abould  be 
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Anderson  v.  Thiro  AvENt;B  RAiLRuAn  Co. 

.  minor,  by  his  guaHllan,  ot>tained  a  judKment  for  pcraonal 
(iiJurlKS  by  neglliteace.  In  an  action  by  the  mluor's  father 
against  the  same  defendant  for  a  loaa  of  aervicM  h>-  tluj 
sanie  injurlea,  lidd,  that  the  jiiiigineat  was  ailiniaalble  u 
evlilencc,  and  was  suIBcleat  pruuf  uf  defcndant'E  negll- 


Daly,  C  J.  It  Is  tbruugh  the  paternal  relation  that 
Hie  plaintiff  baa  n  right  of  action  OKainat  tbe  defendant 
for  Injurlna  to  his  aon,  arising  from  their  negligence. 
because  be  ia  entitled  to  tba  services  of  bis  son  during 
Ilia  miiiuriCy.  aud  an  injury  to  tbe  son  wbioh  deprives 
thefalbenir  tbe  beneQt  of  tbeBou'a  services  ia  a  toss 
and  injury  tublm.  If  in  on  action  brougbt  against  tho 
derendunts  fur  Ihe  sun  by  his  guDrdlan.  it  bas  been  ju- 
dlolally  determined  that  tho  accident  whicb  caused  the 
Injury  was  nut  owing  to  any  negligence  un  the  part  of 
tbe  son,  but  woa  due  solely  to  the  uegllgenco  ot  tbe  de- 
fundunta,  there  Is  no  reaaou  why  Ibat  question  should 
lie  tried  over  again  in  the  aotl'in  brought  fur  tba  loss 
of  the  son's  aervicea.  as  it  would  Involve  an  Inquiry 
which  baa  been  already  made  and  aettled  between  tbe 
party  to  whom  the  accident  happened  and  the  defend- 
ants. In  this  action  the  plaintiff  is  limited  to  tbe  re- 
oovei7  only  of  such  damagea  as  he  way  have  sustained ' 
by  the  loss  uF  hia  son's  services,  and  I  can  see  uo  ri;a- 
BOD  why.  to  establish  bis  cause  of  action,  he  should  bo 
required  to  prove  that  tba  action  which  deprived  blni 
ot  bla  Gon'a  aervlces  was  cauacd  by  tho  defendants'  ueg- 
llgenco. when  that  faot  bas  been  judicially  determined 
against  the  defendants  iu  the  action  brougbt  for  the 
banoflt  of  the  son.  In  my  opinion,  tba  plaintiff  la  en- 
titled to  give  the  judgment  iu  evideuce  to  ostablish 
that  the  aocident  which  deprived  bim  ot  bis  sou's  serv- 
joes  was  solely  from  the  defendants'  negtigeuoe;  and 
If  the  record  ahows  that  It  was  ao  determined  in  tbat 
motion,  tbat  that  Is  suffloient  proof  of  the  fact  ia  this. 
Tbe  order,  therefore,  denying  the  applicBlion  to 
MCr/JiH  out  of  tbe  complaint  the  averment  of  the  recov- 
eiy  of  tiiejaiigsiaiit  ttould  be  aSraiBd. 
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Attachment  —  or 


—  The  M.  hank,  a  foreign  corporation,  through  J.,  S.  Jt 
B..  its  attorneya  In  New  York,  reooverod  a  judgment 
Bgniosl  B.  Within  two  years  thereafter,  tbe  judgment 
being  unpaid,  H.,  a  creditor  ot  the  M.  bank,  brought 
suit  in  New  York  against  it.  The  summous  and  oom- 
plaiut  were  served  by  publication,  and  a  warrant  of 
attachment  Issued  againat  Its  property  to  tbe  sbcrilT 
ot  New  York  county.  A  return  waa  made  by  him 
■bowing  tho  oxecutton  ot  the  attachment  "by  leaving 
a  cartiSod  copy  of  the  said  wamint  of  attachment  with 
J.,  the  individual  holding  such  judgment  as  plaintiff's 
attorney,  with  a  nolioB  showing  tbe  property  levied 
upon."  Judgment  by  default  was  rendered  in  this 
suit,  and  the  judgment  againat  B.  sold  upon  execution. 
under  an  order  of  the  oourt  directing  auoh  sale.  Held, 
that  the  service  upon  the  attorney  waa  not  a  valid  oie- 
cutlon  ot  tbe  attaobment  against  the  judgment,  under 
Code,  section  SR.  and  the  administrator  ot  B.  wm 
justified  in  refusing  to  pay  tbe  same  to  the  purchaser 
of  such  judgment  at  the  eiecntion  Bale.  Tho  section 
referred  to  raqulrea  an  attachment  to  be  executed  npon 
"  debts  or  other  property  Incapable  of  manual  dellverj'. 
by  leaving  a  certified  copy  ot  the  warrant  with  the 
debtor  or  Individual  holding  such  property."  A  judg- 
ment ia  property  ot  the  kind  mentioned,  but  it  ia  aot 
In  poasasalon  ot  any  one.  The  attorney  by  whom  it  Is 
procured  does  not  "  hold  "  tba  judgment.  His  power*  ■ 
are  only  such  aa  ore  preaorlbad  bylaw;  tbeyara  lim- 
ited to  n  representation  of  the  plaintiff  in  the  action, 
the  management  of  tbo  ooiitroveray  therein,  to  tha 
collection  ot  the  judgment  when  recovered,  and  Its 
dlaoharge.  it  paid  wlthlu  two  yeara  from  Its  recovery, 
ne  can  neither  aaalgn  nor  sell  nor  deliver  IL  The  only 
way  to  aubject  a  judgment  to  attachment  for  tbe  pay- 
ment ot  a  debt  ot  the  plaintiff  therein,  is  to  serve  tbe 
warrant  upon  tbe  debtor  in  such  judgiueiit.  Urder 
affirmed.  In  re  i'laiidrcau.  Opinion  by  Daiiforth,  J. 
[Decided  Feb.  1,  IS81.] 


OFBcEEMBTOCOSiiiiTCBiiiK. — (1^  That  the  grand  JD17 
which  indicted  a  prisoner  bad  before  them.  In  their 
investigation  of  the  matter,  ex  parte  affidavits,  taken 
l>etore  a  police  magistrate.  In  the  prooeedlng  betors 
him,  and  the  examination  tokeu  by  him,  held  not  a 
ground  for  a  plea  to  the  indictment.  There  la  uo  aa- 
thority  tor  tbe  position  tbat  the  sufficiency  of  tho  evi- 
dence npon  which  an  Indictment  la  found  by  the  grand 
jury  ia  a  question  which  can  bo  raised  by  plea  to  tha 
Indlctmeiit.  or  that  the  reception  of  Incompetent  evi- 
denoo  by  such  jury  can  he  pleaded.  People  v.  Hul- 
but,  4  Den.  133,  la  to  tbe  contrary.  (3|  Where  a  part 
of  the  counta  In  an  Indictment  are  good  and  sufflcient 
to  sustain  a  conviction,  the  faot  that  there  are  other 
oouuts  relating  to  tbe  same  offianse  that  are  bad  will 
not  render  tbe  conviction  erronooua.  oven  though  the 
verdict  is  general.  (3]  Tho  defendant  was  indicted  fur 
robbery  ot  koya  from  W.,  the  robbery  being  committed 
by  him  and  others,  they  together  entering  the  room  of 
W.  masiced,  and  binding  him,  and  oompelllug  him  to 
give  up  the  keys  by  threats  of  personal  vloluooe,  aoid 
to  diaolosa  to  them  the  combination  of  the  safe  look, 
iu  a  bank  to  which  tbe  keys  belonged.  The  keys  wer« 
not  returned.  Held,  uo  detenaa  that  tha  purpose  ot 
obtaining  tbe  keys  was  a  mere  temporary  use  ot  them 
In  opening  tho  bank  fur  the  purpoae  of  deapoUlnE  It, 
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tnr  robberr  in  tbs  Srat  dcEree,  nnderii  R.  S.  GTT,  sec- 
tiou  Sn.  It  WHS  for  tlia  jury  to  sny  wbetbor  tho  de- 
feudauta  iuteiided  lu  appruprinte  tlic  kpyn  to  cbfir  riwii 
me.  (t)  Evideiioe  rolnCiiifc  tn  a  burglary  comnillttid  in 
tbebank,  the  brBakiiigor  tbo  »ate  and  the  takliiKuf 
Taluablos  thfrefrcim.  held  adtniulble  fur  the  purpiise 
of  thowliig  that  deleudaiit  wns  one  iif  tbo  (cniig  thnt 
took  tbe  keys.  It  \a  true  thut  lungoiierol  rule,  on  n 
prowcutioTi  forouo  crime,  it  lit  imt  proper  In  prejudice 
tho  jury  nK>viiist  the  prisoner  by  HhiiwiiiK  hiin  til  hnve 
beeu  guilt;  of  auatbor,  but  nhero  the  evidence  is  rulo- 
Tuit  n[id  mnterial  on  the  question  ot  ihe  guilt  ut  the 
prlsonerof  the  crime  tor  wbicb  h<i  ia  upiiu  triitl,  U 
Ctuiiiiit  bo  excluded  merely  becauio  it  aUo  proves  bim 
KUilty  of  another  crime.  (h)  Evidence  sbowlng  a 
■cheme  tu  rob  the  bank,  to  w hioh  detendnnt  was  a 
party,  and  his  presence  nt  the  bank  at  tlio  tiuie  wbf  n 
tbecrlme  was  consummated,  and  that  aucb  prpsence  was 
not  nccideutal  or  innocent,  but  thnt  bo  naa  one  ol  the 
jwTBOns  connected  nilh  the  erioiinal  tranaactlon.  and 
thus  to  eoDueet  him  with  the  robbery  of  the  koye. 
Acid  admloiible.  Judi^ment  afflruied.  Ilope,  jilidntiff 
intrroT.v.  Pcoplt nf  N(ti>  Ynrk.  Opinion  by  Rapallo,.!. 
IDeolded  Jan.  IS,  19S1 .  ] 

vratsuAiMB.  —  Byaooutroct  between  K.  and  M,  the 
latter  was  lu  take  trum  the  former  a  dKed  of  certain 
premises,  to  give  book  uiortgnges  tu  tbo  former,  lu 
Luild  four  houses  upon  tho  premlaes  by  a  BpeoiDed 
time.  Bud  to  leave  tS.OOO  on  deposit  with  a  trust  cuui- 
pony  OS  B  oollateral  security  fur  the  perfumiance  of 
fail  ■in'eement.  K.  nereed  Ibst  bis  moHKoei's  sliould 
be  next  in  lien  after  marlguKes  given  tu  one  G.,  Biid 
that  ho  would  make  suuie  advances.  K,  kept  his 
■i^reement,  but  H.  did  not  perform  bis  as  he  failed  to 
complete  the  horisca  and  abandoned  the  same  tn  K. 
Tu  au  aoiion  egaiiut  H.  by  K.  upou  the  contniot,  held, 
that  plaiutllTbad  Bright  to  resort  to  the  Dollaternl  se- 
curity, the  deposit,  and  that  ho  was  entitled  to  hare 
rrom  M.  OS  much  lui  would  put  blm  In  as  good  plight 
>s  he  would  have  beeu  had  the  houses  been  finiabed. 
His  dBmages  were  the  difference  iu  the  vnlue  of  the 
premlaes  as  tbey  were  with  the  houses  unOnisbed  at 
the  time  ttKreed  tor  their  oouipletioii,  and  wbat  tho 
Talus  of  them  would  have  been  had  the  houses  been 
flnisbed  on  that  day  according  to  the  coutract.  Coses 
mfemid  to:  Larsway  v.  Porkiiis,  10  N.  Y.  371;  Mor- 
rail  v.IrTiiiK  Fire  luB.  Co.,  331d.  420,130.163,417;  Bell 
T.WaUer,  6  Jones' Law  (N.  C),  «;  Vivian  v.  Cham- 
pion, 2  Ld.  Kaym.  IISS;  Yates  t.  Dunster,  SI  Law  J. 
2Se :  Sniith  T.  Peal,  0  Excb.  101 ;  Luiuiuro  v.  Rubitun, 
1  B.  fc  Ad.  681;  StruLt  v.  Farlar,  10  M.  &  W.  219;  Rub- 
tuaon  V,  Harman.  1  Fjtoh.  KS;  Evelyn  v.  RaddiBb,  I 
Holt.  513  (see?  Taunt.  110);  Tracy  v.  Albany  Eicb. 
Co.,  r  N".  T,  ITJ;  Holliday  v.  Uarahall,  7  Johns.  211. 
The  rale  of  damages  in  such  a  breach  of  a  building  oon- 
tnot  by  Ibe  builder  ta  that  plslnliff  is  to  have  that 
ouEnpensBlioii  which  will  leave  him  as  well  off  as  be 
would  have  been  bad  the  contract  bvsn  fully  pec^ 
tormsd.  He  has  aright  to  a  house  sa  gnod  us  that 
wbicb  the  defendant  agreed  to  furnish,  and  his  dam- 
ago  is  the  difference  botweon  the  value  of  the  bouse 
ruruiihed  and  the  bouse  as  It  ought  tu  have  been  fur- 
iiisbed.  To  pay  just  what  It  would  cost  tu  finish  the 
botuo  would  not  make  plaintiff  whole,  as  be  would, 
by  delay  from  the  lime  when  the  house  should  be  Qu- 
bhed  to  when  he  could  complete  it,  beaubjoctod  toa 
loMotluoome  tu  which  be  is  eatltled.  Judgment  of- 
Sniied.  Kidd  v.  JlcComifcft  et  al.,  apiieHanta.  Opin- 
ion by  Folger,  C  J. 
[Decided  Jan.  18, 1681.] 

BlFAXIAX    KtOBTB— DBS    BT    m-PBH    OWITBR  —  DI- 
I   BT  lUIUlOAD  COMPAirT 


diverted  tho  water  ut  a  croi-k  for  its  uao  in  furniahlug 
water  to  its  locoiuotirea  so  ns  to  perceptibly  reduce  tho 
volume  of  wati;r  flowing  therein  and  to  materially  re- 
duce the  grinding  power  uf  tho  mill  uf  plaintiff,  a  ripa- 
rian owner  below  the  railroad  company,  and  in  conse- 
quence thereiif  be  suatained  damage  lo  a  substantial 
amount.  HHd,  that  plaintiff  was  entitled  to  au  iu' 
junation  restraining  tbe  railroad  company  "from 
dlvertlug  the  water  to  tbe  injury  of  plaintiff."  Tbe 
cases  Elliott  t.  Fitcbburg  R.  Co.,  10  Cush.  101;  Earl 
cit  Sandwich  v.  Great  Northoru  R.  Co.,  L.  R.,  ID  Ch. 
n.  T07,  distinguished.  In  such  a  case  preventive  relief 
ia  proper.  2Story'BEq.  Jur.,  gO^T;  Gardner  v,  New- 
burgb,  3  Johns.  Ch.  1(U;  Swlnton  Water-Works  Co.  v. 
«'.  &  D.  Canal  Co,,  L.  R. ,  7  Enjj.  ft  Ir.  Ap.  Cos.  087: 
Campbell  r.  Seaman,  03  N.  Y.  50S.  Each  riparian 
owner  has  tbe  use  of  tbe  water  ud  lurnnditm  e(  porton- 
'liim  for  domestic  purposes  and  Uls  cattle,  Ibungh  suma 
portion  bo  eibaualed,  and  this  without  rc)tard  to  the 
effect  upon  the  lnwi>r  owner.  lie  may  uae  tor  irriga^ 
tion  or  nmnufacturlng,  but  this  privilege  la  connected 
with  the  land  through  which  the  stream  runs,  and  cao' 
nut  bo  aierciaed  it  theniby  the  lawful  use  ot  the  water 
by  a  lower  proprietor  Is  iutertercd  with  to  bis  injury. 
Miner  v.  Gliuiour,  13  Moore's  P.  C.  150;  Tyler  v.  Wil- 
kinson, 1  Moaon,  3)>7.    Tbe  railroad  company  did  not 

diverted  It  from  the  land.  The  fact  that  plaintiff  oa 
Wfll  as  tbe  railroad  company  used  tbe  water  for  artl- 
Qciai  purpuacs  would  nut  affect  plaintiff's  rights.  Tbo 
cnse  presents  no  exception  to  the  rule  tbut  n  riparian 
proprietor  has  no  right  todlvprt  any  purl  i:f  llic  water 
of  the  stream  Intaacuurso  different  from  Ibal  in  which 
it  boa  been  accustomed  tu  flow,  fur  any  purpima  to  Iho 
prejudice  of  any  other  rljiaHan  proprietor.  This  is  tht> 
doctrine  of  the  civil  nod  tho  oommon  law  (3  Kent's 
Com.  5B5),  and  it  stands  upon  tbe  familiar  maxim  ale 
ulere  hio  ul  non  idinium  lirrlus.  Judgment  alflrmed. 
Uuneood  t.  A>tD  York  Vtntrul  4  Hudson  Hiver  Rail- 
mad  Co.,  oppelluut.  Opinion  by  Danfortb,  J. 
[DeoidedJau.18,  1B81.1 
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ERTY,    AS   UKDBR   OU>   C'ODK.     CODE.  I   030.  —Tbe  old 

Code,  section  327,  provided  for  an  attachment  ogaiust 

tbe  property  of  n  resident  defendant  who  has  disposed 
of  oris  about  to  dispose  of  "liin  property,"  with  in- 
tent lo  defraud  creditors.  The  now  Code,  section  030, 
providea  torattaobmont  incase  such  defendant,  who 
has  disposed  of  or  Is  about  to  dispose  of  "property" 
with  Bucb  intent,  tbe  "his"  being  omitted.  JFIcU,  thnt 
the  meaning  of  tho  provision  is  not  changed  in  tho 
new  Code,  and  an  attachment  wonid  not  lie  for  a  dis- 
posal of  property  not  belonging  to  defendant.  Where 
a  law  antecedently  to  a  revision  ot  the  statutes  la  Be(~ 
tied,  either  by  clear  expressions  In  the  statute  oradju- 
dioatiuns  on  them,  the  mere  change  of  phraseology 
will  nut  be  deemed  or  construed  a  change  ut  the  law, 
unless  such  phraseology  evidently  purports  au  Inten- 
tion iu  the  Leglalatnro  tu  work  a  change.  Case  uf 
Yatee,  1  .Tohns.  SIS;  Douglass  v.  Howland,  21  Wend. 
3a;  Matter  of  Rart.  2  Hill,  380;  Parmelee  v.  Thomp- 
Bon.  7  id.  77.  What  the  LogislatifTe  seemed  to  bavo 
intended  was  to  re-enact  tho  previously  cilatiug  pro- 
visions defining  the  caaes  In  which  the  property  of  a 
debtor  might  be  selxed  by  means  ot  an  attachment,  and 
not  to  enlarge  the  ecopo  ot  that  remedy  to  such  bounds 
as  to  render  it  an  engine  ot  oppression  and  injuatice, 
and  the  language  made  use  ot  should  be  so  construed 
OS  tu  maintain  and  promote  that  object.  New  York 
Supreme  Ct.,  Ul  Dept.,  8p,  T.,  De<i-lS.,W*ft.  <J"TO*n\ 
Boufco/ London -^.DiMhrtQl.    0\.\n\avi\iT'Q».i!L\A»,i- 


THE  ALBANY  HAW  JOURNAL. 


DiBOOHTINXIANCE  —  WBBIT 


-Plaintiff,  iu  an  aotluu  for  a  balance  of 
ftooouut,  lu  which  deteridaut  iiiterposod  a  couiitar- 
oUlm,  procurod  an  order  ot  arrest,  which  was  dla- 
cIufBed  oil  the  ground  that  it  did  uot  applj  to  the 
whole  ocoouut.  Plaiutiff  asked  leave  to  discoutiaue 
the  action  with  the  object  ot  oommeacinsa  Dewactimi 
kud  obtaiuitig  a  new  order  of  airsBt.  Meld,  that  leavo 
■bould  uot  be  granted.  The  oourtH  are  oppoeed  ta 
Birestiug  b  deteiidaiit  twice  tor  the  sama  caune  ot 
aotioD.  Sea  WriRht  v.  Kuttemian,  1  Abb.  (N.  S.)t2S: 
Enoch  T.  EniHt,  21  How.  Pr.  06.  If  the  plaintlfTs 
BOtion  were  uot  maiutalnable,  he  should  be  flowed  to 
dlaooiitlnue,  and  a  uew  order  of  arroat  tor  a  new  action 
might  be  granted.  People  v.  Tweed,  03  N.  Y.  Wi. 
But  it  the  Beoond  action  be  brouf;ht  morelf  lor  the 
pnrposeot  arreating  defendant,  after  plaintiff  has  failed 
through  hia  own  fault  to  austaiu  the  first  arrest,  the 
proceedings  lu  the  second  actir>u  might  well  be  re- 
garded as  intended  only  to  vex  and  baraHs  defendant. 
New  Yorit  Com.  Pleaa,  9p.  T.,  Jan,  11, 1880.  Livcrmort 
et  aL  y.  BenltU.     Opinion  by  J.  F.  Ualy,  J. 

DlVOBCB  — 9TATUTB  Of    ].8T0,  CHAPTKR  321,  NOT   HE- 

FBAuin  BY  Code,  hkction  1761.  — Tbe  provision  ot 
IdWB  1870,  chapter  321,  moditjiiig  the  prohibition 
against  marriage  by  a  deteuduiit  in  uu  notion  ot  dU 
rorca,  convicted  ot  adultery  ot  2  R.  S.  148. 140,  wa« 
not  repealed  by  aectiun  17C1  of  the  uew  Code,  being 
excepted  by  the  repealing  act,  wljiob  took  effect  at  the 
tame  time.  New  York  Com.  Pleas,  Sp.  T.,  Jan.,  1881. 
Ptck  V.  Pecle.    Opinion  by  Larremor^,  J. 

ElNI.jUtOEHBI>T  or  TIME  —  CONSTItlTCTION   OF  STIPU— 

lATlON.  —  The  twenty  days  to  answer  the  complaint 
would  expire  April  11.  On  April  6th  plalutlfTs  attor- 
liefgnve  this  stipulation;  "  The  time  lor  the  dofeud- 
aat,  Deuuid  J.  O'Connor,  to  answer  the  within  com- 
plaint la  hereby  extended  twenty  days.  Dated  New 
York,  April  6,  1B80.  3.  B.  Drown,  attorney  for  plaint- 
iff." Held,  that  the  defendant  had  twenty  days  from 
April  11th  to  answer,  and  a  demurreraerved  April  30th 
was  In  time.  Supreme  Ct.,  iBt  Dept.,  Gen.  T.,  Doc. 
17,1880.  PaUlaon  v.  O'Connor.  Opinion  by  Davis 
P.J. 

Ihpriboned 


In  the  statute  regulating  the  discharge  ot  imprisoned 
debtora  the  duty  ia  Ini posed  upon  the  opposing  creditor 
to  show  that  the  proceedings  upon  the  part  of  the 
prisoner  are  not  jnst  and  fair.  Consequently  a  judg- 
ment that  the  &rm  of  which  the  petitioner  is  a  memtier 
bos  been  guilty  ot  a  frauduleut  disposition  ot  Its  prop- 
erty, does  not  neoesaarily  preclude  the  discharge  of  one 
partner,  because  the  statute  r^ulatlug  snob  diacharses 
requires  evidently  persunal  participation  lu  the  fraud 
by  the  applicant  lu  order  to  justify  the  court  in  deny- 
ing such  discharge.  It  is  upon  the  opposing  creditor 
to  show  that  the  petitioner  was  himself  cugnlxaat  ot 
the  fraud,  otherwise  the  petitioner  wilt  be  discharged. 
New  York  Com.  Pleas,  Gen.  T.,  Feb.  7, 1S81.  Matter 
of  BttMOiy.    Opinion  by  Van  Brunt,  J. 

Injunction  — AQAINBT  offiobr  o»   coBPOEiATioit 

WILL  NOT  BE  IsaOED  OS   PETITION    WITnoDT   ACTION. 

CouE,  It  4ia  603,  178t.  33SJ.  —The  Supreme  Court  has 

no  jurisdiction  to  Issue  an  injunction  restraining  an 
officer  ot  a  corporation  from  collecting  claims  due  such 
corporation  and  disposing  of  Us  effects  upon  a  veriQed 
petition,  DO  action  having  been  commenced.  As  a 
general  rule  none  of  the  powers  appertainlog  to  the 
original  Jurisdiction  of  the  Court  of  Chancery  could 
be  oalled  into  operation  until  a  bill  had  been  Sled.  8 
JJaolela'  Ch.  Pr.  S07B.  In  certain  oaaee  nuder  (tatu- 
torr proTiaioaa,  powatm  timre  been  OoalemA  upon  this 


by  petl- 

tlon,  but  there  is  no  statute  wbicfa  authorlEM  in  ■aob* 
case  as  the  one  mentioned,  a  proceeding  by  petition. 
See  uew  Code,  39  416,  8333,  603.  The  cose  Matter  ot 
Foster,  15  Ilun,  887  is  uot  an  authority  la  support  o( 
the  propriety  of  such  a  proceeding,  as  the  question  Was 
not  raised  and  the  proceeding  was  ot  a  different  char- 
acter. Section  1781  of  the  Code  provides  tor  a  redreai 
by  an  action  tor  the  misconduct  ot  an  officer  ot  a  cor- 
poration. Nbw  York  Supreme  Ct.,  let  Dept..  Cham- 
bers, Jan.  16,  1881.  Manneek  Mam^acturing  Co.  v. 
Jlfannecb.    Opinion  by  Vau  Vorst,  J. 

TBIAI.— DEFOBB     BBFBHKE  —  WAIVKB    OF    tBHEOD- 
JUDQHENT    BT    DBVBNItANT    AOAINSC    OO- 

CoDK,  SS  621,  1201.  —  D.  obtained  a 
judgment  by  default  against  dofendant  L.,  which  he 
aasigued  to  3.  L.  had  the  default  opened  oud  put  Id 
an  answer.  Tbe  issues  were  referred,  by  consent,  to  a 
referee  to  hoar  and  determine.  D.  died  and  the  aotlou 
was  revived  In  the  name  of  his  admin Isttatrlx,  by  au 
order  which  directed  her  to  serve  a  supplemental  oom- 
plalut  and  moke  3.  a  defeudant,  which  was  doue.  L. 
again  answered,  and  8.  answered,  admitting  the  eom- 
plalnt,  but  claiming  to  be  entitled  to  judgment  sa  the 
owner  ot  the  oluim  ai^'ainat  L.  The  trlid  proceeded 
before  the  referee,  who  found  L.  liable,  as  elalmed  Id 
the  complaint,  and  that  B.,  as  assignee,  was  entitled  to 
judgment  against  L.,  and  judgment  was  euteied  oe- 
cordingly,  Irom  which  L.  appealed.  Held,  that  L.  was 
too  late  to  claim  that  the  only  judgment  that  oould 
lie  rendered  was  a  dismissal  ot  tbe  complaint  or  that 
he  was  entitled  to  a  trial  by  jury.  BeUl,  also,  that  the 
referee  had  authority  tor  his  decision  under  aeottons 
521  and  1204  of  the  new  Code.  These  aeotloua  are  not 
limited  to  actions  ot  foreclosure,  partition  and  similar 
aottouB  of  au  equitable  character.  New  York  Bnperior 
Ct.,  Gen.  T.,  Jan.,  I8B1.  Otaham  v.  Lu.  Oplulou  by 
Freedman,  J. 


BANEKUPTCI  — A8S1QNKB  A 


n  on  aotlou  lu  equity  to  subject  land  bdd 
by  tbe  wifo  uf  a  judgment  debtor  to  the  Judgment,  od 
the  ground  that  tbe  laud  was  purchased  wlib  the 
debtor's  money,  and  the  title  made  tu  hia  wlta  with 
Intent  to  defraud  hia  creditors,  the  detense  was  that 
the  debtor  had  been  discharged  In  bankmptoy.  Held, 
that  if  any  right  existed  to  subject  tbe  loud  in  qaM> 
tlon  to  tbe  payment  ot  the  judgment  which  existed 
prior  to  the  bankruptcj'  proceedings,  that  right  waa  In 
tbe  asslenee  in  bankruptcy.  If  that  right  was  barTod 
by  the  failuro  of  the  assignee  to  sue  within  two  jeara. 
It  would,  it  It  hod  any  effect  oa  tbe  title,  maka  good 
the  title  of  tbe  wife ;  It  would  not  tronater  the  aasignes'a 
right  ot  action  to  the  judgment  creditor.  Qteuny  ▼■ 
LaugdoD.  08  U.  S.  20;  Meeks  v.  Olpberts,  100  Id.  SU. 
Decreeuf  U.3.Clrc.Ct.,Kenlucky,afnnned.  IV^mUs, 
avpeOanl,  v.  Woodhead  et  ol.  Opinion  by  UUler,  J. 
[Decided  Jan.  31, 1B30.] 

Conflict  or  LAW— BIOBT  or  APPKAii  fboxBtati 
couin  TO  n.  8.  SuPBKifa  Coubt— Federal  Qms- 

TION  — action  in  BtAIX  COURT  AQAUHWI  mj»ibh-*t. 
FOB  BEIZCRE  OF  QOODa  DNDEB  BAKKSDTV  VKXTtm.  — 

Iu  an  action  In  a  State  oourt  against  a  United  Btsttea 
manhal  for  seizing  goods  which  were  In  poi session  ol 
defendants  lu  error  and  claimed  by  them,  tbo  defenae 
was  that  the  goods  wvre  tbe  property  ot  oertoln  baiik- 
rupts,  that  tbey  wore  lawfully  selivd  under  r  warrant 
which  directed  the  marshal  "to  take  posissalon  gro- 
vUlonally  ot  all  the  property  BOA  cAsotS  ot  Mid" 
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bftnknjptfl.  The  State  court  upon  the  trial  charged 
the  jury  that  under  such  a  warrant  the  marshal  **  has 
authority  to  take  goods  belonging  to  a  bankrupt  and 
which  are  in  his  possession.  lie  has  no  authority 
under  such  a  warrant  to  take  goods  from  a  third  per- 
son, having  possession  for  himself  of  the  goods,  and 
claiming  as  a  matter  of  right  to  be  entitled  to  their 
pouessiou^*'  The  goods  seized  were  in  actual  custody 
of  persons  other  than  the  bankrupts  under  claim  of 
title  to  them,  and  there  was  evidence  tending  to  show 
that  they  had  been  purchased  by  such  persons  in  fraud 
of  the  bankrupt  law.  ifeZd,  (1)  that  this  presented  a 
case  in  which  the  marshal  asserted  a  right  under  the 
laws  of  the  United  States  which  was  refused  to  him, 
and  that  the  case  was  therefore  a  proper  one  for  a  writ 
of  error  from  this  court ;  and  (2)  that  the  charge  to  the 
jury  was  erroneous.  If  a  writ  issues  from  a  court  of 
competent  jurisdiction  and  directing  an  officer  to  seize 
property  which  is  described  in  the  writ,  as  in  case  of 
admiralty  or  replevin  or  in  the  writ  of  ejectment,  the 
writ  itself  is  a  protection  when  the  officer  is  sued  in 
trespass.  If,  however,  the  writ  in  general  terms  di- 
rects or  authorizes  him  to  seize  the  property  of  an 
individaal,  without  a  special  description  of  the  prop- 
erty to  be  seized,  he  exercises  the  authority  conferred 
at  his  own  risk  as  regards  the  ownership  of  the  prop- 
erty and  whether  it  is  liable  to  seizure  under  that  pro- 
cess. Bach  is  the  rule  of  law  in  ordinary  writs  of 
attachment  and  in  the  writ  of  fieri  facias  at  common 
law.  When,  however,  the  officer  is  sued  by  some  one 
other  than  the  defendant  in  tros'^ass  for  a  wrongful 
levy  of  the  writ,  it  has  never  been  doubted  that  the 
title  to  the  property  and  the  rightfulness  of  the  seizure 
under  the  writ  was  open  to  inquiry  in  such  a  suit,  and 
that  unless  plaintiff  made  out  his  case  before  the  jury, 
he  must  fail.  Buck  v.  Colbath,  3  Wall.  ^34.  The 
marshal  is  not  limited  in  his  right  and  duty  of  seizure 
to  such  property  as  he  may  find  in  actual  possession  of 
the  bankrupt.  As  in  the  writ  of  attachment  or  the 
ordinary  execution  on  a  judgment  for  the  recovery  of 
money,  the  officer  Is  authorized  to  seize  the  property 
of  the  defendant  wherever  found,  so  here  it  is  made 
his  duty  to  take  into  his  possession  the  bankrupt's 
property  whenever  he  may  find  it.  It  is  made  his  duty 
to  collect  and  hold  possession  until  the  assignee  is  ap- 
pointed or  the  property  is  released  by  some  order  of 
court,  and  he  would  ill  perform  that  duty  if  he  should 
accept  the  statement  of  every  man  in  whose  custody 
he  found  property  which  he  believed  would  belong  to 
the  assignee  when  appointed,  as  a  sufficient  reason  for 
failing  to  take  possession  of  it.  Judgment  of  Superior 
Court  of  New  York  (which  was  affirmed  by  the  Court 
of  Appeals  of  New  York)  reversed.  Sharpt^  plaintiff 
in  error^  t.  Doyle  et  al.  Opinion  by  Miller,  J. 
[Decided  Jan.  24, 1881.] 

CoAcrri'J' u tionai«  iaw — municipal  aid  to  bail- 

SOAD  —  statutory      0ON8TKUCTION  —  BONA       rrOB 

BoiJ>JEB.  —  The  Constitution  of  Missouri  forbids  the 
Legislature  to  authorize  any  city  to  become  a  stock- 
holder in  or  loan  its  credit  to  any  corporation  without 
two-thirds  of  the  qualified  voters  at  an  election  shall 
assent  thereto.  The  charter  of  the  city  of  L.  in  that 
State  proTides  in  one  section  that  the  funded  city  debt, 
including  9100,000  to  be  subscribed  to  railroads  termi- 
nating at  or  passing  through  the  city,  shall  not  exceed 
•200.000,  proTided  that  it  may  bo  increased  to  $250,000 
by  ordinance  submitted  to  the  tax  payers  of  the  city  at 
an  eleotion.  A  majority  of  the  votes  oast  at  such  elec- 
tion shall  determine  the  question  for  or  against  such 
ovdloanoo.  Another  section  provides  that  it  may  sub- 
■eribe  for  the  stock  of  a  railroad  company  connecting 
wiftk  the  city,  upon  a  similar  submission  and  vote. 
^p^^fT  MOllon  provides  that  no  subscription  to  stock 
of  waj  aofporrtton  shall  be  made  except  as  provided 
IHf  ImWf  mad  tiMfe  no  appropriation  shall  be  made  for 


any  improvement  t)eyond  the  city  limits  unless  a  ma- 
jority of  all  votes  cast  at  an  election  at  which  the 
question  is  submitted  shall  be  in  favor  of  the  appro- 
priation. Held,  that  the  statute  gave  no  authority  to 
the  city  to  subscrit)efor  stock  in  a  railroad  corporation, 
and  that  bonds  issued  by  the  city  under  such  statute 
would  be  void  in  the  hands  of  an  innocent  holder  for 
value.  Judgment  of  U.  S.  Circ.  Ct.,  E.  D.  Missouri, 
affirmed.  Allen^  administrator^  plaintiff  in  trror^  v. 
City  of  Louisiana,  Opinion  by  Waite,  C.  J. 
[Decided  Jan.  10, 1881.] 

Railboad  aid  bonds  — bonds  by  State  undeb 

INVALID  I«AW  —  MOBTOAQE  TAKEN   BY  STATB   TO   8B- 
GUBB   ITS  BONDS   INUBES  TO   BENEFIT   OF   HOLDEB  OF 

VOID  State  bonds.  —By  an  act  of  the  Legislature  of 
Florida,  passed  in  1809,  the  governor  of  that  State  was 
authorized  to  exchange  the  bonds  of  the  State  with 
the  F.  Railroad  Company  and  the  J.  Railroad  Com- 
pany, dollar  for  dollar,  to  a  specified  amount  per  mile 
of  railroad,  the  bonds  of  the  railroad  companies  to  be 
a  statutory  lien  upon  the  roads  to  secure  the  payment 
of  the  State  bonds.  This  was  done  in  order  to  aid  the 
railroads  by  lending  to  them  the  credit  of  the  State. 
The  exchange  was  duly  made,  the  F.  Railroad  Com- 
pany receiving  $1,000,000,  and  the  J.  Railroad  Com- 
pany $3,000,000  of  the  State  bonds.  These  bonds  the 
companies  sold  to  purchasers  in  Holland  through  an 
agency  established  in  London.  The  railroad  companies 
soon  defaulted  upon  the  interest  of  their  bonds  given 
to  the  State,  and  the  State  in  turn  defaulted  upon  its 
bonds  given  to  the  railroad  companies  and  by  the  lat- 
ter sold  to  purchasers  in  Holland.  Soon  afterward  the 
Supreme  Court  of  Florida  adjudged  the  bonds  of  the 
State  given  to  the  railroad  companies  to  be  null  and 
void  for  want  of  authority  (see  15  Fla.  455-090;  IG  id. 
708),  and  the  railroiul  companies  sought  to  evade  the 
payment  of  their  own  bonds  by  alleging  that  they  were 
issued  and  exchanged  without  the  sanction  of  the  com- 
I>anies  in  their  corporate  capacity.  In  this  condition 
of  affairs  Schutte  and  others,  the  Dutch  bondholders, 
claimed  to  be  entitled  to  the  bonds  of  the  railroad 
companies  held  by  the  State,  and  brought  action  to 
have  it  declared  that  they  as  holders  of  the  State  bonds 
have  a  lien  on  the  railroads  to  the  amount  of  the  bonds 
so  held  by  them,  and  to  have  the  railroad  sold  to  sat- 
isfy the  same.  The  railroad  companies  brought  suit  to 
have  their  bonds  cancelled.  Held,  that  the  bond- 
holders of  the  State  bonds  are  in  the  position  of  pur- 
chasers for  value  and  in  good  faith,  and  are  entitled  to 
relief  accordingly;  that  although  the  State  bonds  are 
unconstitutional  the  railroad  companies  are  not  free 
from  responsibility  to  the  holders.  The  bonds  as  obli- 
gations of  the  State  are  void,  but  as  against  the  com- 
panies which  sold  them  they  are  good.  Having  been 
put  on  the  market  by  the  companies  as  valid  bonds, 
the  companies  are  estopped  from  setting  up  their  un- 
constitutionality. A  statutory  lien  in  the  nature  of  a 
first  mortgage  having  been  given  to  the  State  to  secure 
such  bonds  on  the  property  of  the  railroad  companies, 
the  governor  of  the  State  has  full  power  to  take  pos- 
session of  the  railroads  and  sell  them  and  hold  the  pro- 
ceeds for  the  redemption  of  the  State  bonds  held  by 
bona  fide  holders.  Decree  of  U.  S.  Circuit  Court,  N. 
D.  Florida,  affirmed.  Florida  Central  Railroad  Com" 
pany,  appellant,  v.  Schutte  et  eU.,  and  two  other  oases. 
Opinion  by  Waite,  C.  J. 
[Decided  Jan.  17, 188L] 


CRIMINAL  LAW. 
BuBOiiART— that  pbisoneb  gokmittxd  iarcent 

IN   OliOSSD   8TOBB    NOT   SUITICIBirr   TO    EflTkSVrUiS&L.'— 

Where  the  e^ldeuoe  %\ko^«^  \3da  vcvMTi^^  ^t  >2ga  ^^ 
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foiidaiiU  in  a  sloro  at  niKht,  that  tbey  flt^d  tlimuEh  the 
Iraat  duar  wheu  opened  by  Lho  proprietor,  and  that 
certain  artialea  viere  boiio.  but  did  not  show  faov  tbej 
obtained  entrance  nor  niij  indication  ol  ttie  uae  of 
toroe,  a  request  to  cbarjie  tbat  it  tbej  broliiQ  and  en- 
tered, the  Qrime  would  be  burglary,  not  larceny,  was 
properly  refused.  Gcorpa  Supreme  Ct.,  Jan.  i,  IHHl. 
Parlin  et  at.  v.  State  of  Otorgia. 


FORGEKY  —  Of     UNCEnT* 

ing  III!  iiiBtrument  lu  these  terms:  "Geoi^e.  iet  tbe 
boy  bare  fS  worth  o(  wbnt  be  wants."  nn  indictment 
wlMIie,  tbe  otber  cuiistituents  of  rorgery  ConourriiiK, 
the  brevity  and  uncertainty  of  this  Instrument  will 
not  hinder  a  conviction.  Such  a  paper  was  not  iuad- 
mlasible  in  evidenoe  nn  account  of  uiioertniiity.  (3)  tt 
is  error  tor  the  court  to  order  the  arrest  oF  the  defend- 
ant's witnesses  in  the  presence  of  tbe  jury  before 
whom  they  bavo  just  given  their  testimony,  nud  to 
have  them  tlien  and  there  arreatcd  on  account  ut  what 
thoyhave  teatiaed.  To  do  bo  amounts  to  an  intima- 
tion from  tbe  bench  that  tbelr  evidence  is  false. 
Georgia  Sup.  Ct.,  Jan.  4.  1861,      Burke  v.   State  qf 


ACTION.  —  A  grand  juror  cannot  be  held  civilly  re- 
spunsible  for  any  ootduiio  bj'him  as  such.  "Tbe  secret 
Inquisitorial  prooeedinKS  of  tbe  Kr'i>'<l  jury  may  work 
very  oppressively  and  unjustly;  fur  only  so  far  as 
guarded  and  restruiuRd  by  an  oatb,  their  action  In  rcji- 
eraily  irrccponslblc  and  conclusive  lu  flndini;  nn  indict- 
ment. During  the  whole  of  their  prooeediuKS  Lhuy  are 
protected  in  thodlachargeuC  tbeirduty;  and  noactimi 
or  proaeoution  can  hu  uiaintalned,  ho  nuilter  hom  Uuty 
maji  be  uclii'ilfd  bunmliceor  iiidliierelioii,"  Proffiitton 
Jury  Trial,  S  5B.  "Nor  can  an  notion  be  maintained 
neaiust  a  Jiirumiin,  or  the  attorney -general,  or  a  supe- 
rior military  or  uavnl  officer,  tor  an  act  done  in  tbe 
execution  of  his  office,  and  within  tbe  purview  of  bis 
general  authority,"  1  Chltty  on  PI.  80.  •'  But  I  pre- 
fer to  place  the  decision  on  the  broad  ground  that  no 
public  officer  la  responsible,  in  a  civil  suit,  fur  a  judi- 
cial determination,  however  erroneous  it  may  be,  aad 
however  mnlioious  the  motive  which  produced  it.  Such 
acts,  when  corrupt,  may  be  puniabcd  criminally;  but 
tlie  law  will  not  allow  malice  and  corruption  to  be 
charged  In  a  civil  suit  against  such  an  olBoer  tor  wbat 
he  does  iu  the  perfonnanoe  of  a  Judicial  duty.  Tho 
rule  cxtenda  to  judges  from  the  highest  to  tbe  loweat ; 
tn  JuTorK,  and  to  all  public  officers,  whatever  ifame 
they  may  bear,  iu  the  exercise  of  judicial  power.  It 
of  course  applies  only  when  the  judge  or  officer  bad 
jurisdiction  of  the  particular  case,  and  was  authorized 
to  determine  it.  If  he  transcends  the  limits  of  bis 
authority,  be  necessarily  oeasca,  lu  tbe  particular  case, 
to  act  OS  a  Judi;e,  and  is  responsible  fur  all  conse- 
quences. But  with  these  limitntioas.  the  prinoipie  ot 
Irresponaibilitj,  so  far  as  reapecta  a  civil  remedy,  la  og 
old  aa  the  common  law  itself."  Weaver  v.  Deveudort, 
8  Den.  LW.  In  Bradley  r.  Fisher,  1.1  Wall.  335,  it  is 
held  that  judges  of  courts  ot  superior  or  general  juris- 
diction are  not  liable  to  civil  acliona  for  their  judicial 
acta,  crcii  tcAcn  sncli  iicti  are  in  excena  of  thttr  furindic- 
tlou,  and  arc  alleged  to  bavo  been  done  maliciously 
and  corruptly  — a  distinction  as  to  tbeir  liability  being 
made,  between  acta  done  by  them  in  eicesa  of  their 
jurlidlotiou  and  acta  done  in  tho  clear  abaence  of  all 
Jurladlctlon  over  the  subject-matter,  tn  Downer  v. 
Iieiit,  0  Cal.  S>1.  tbe  court  says :  "  It  Is  beyond  ontru- 
veray  that  the  power  of  the  board  of  pilot  commis- 
sioners is  guurt  judicial,  and  that  they  are  not  civilly 
answerable.  They  are  public  officers  to  whom  the  law 
Jia*  liitnjgled  oertaiu  duties,  tbe  performance  of  whicll 


requires  the  eiorcise  of  judgment."  This  is  eqaoUy 
true  of  grand  Jurors.  "This  provision  of  the  law  1* 
not  for  tbe  protection  or  bencBt  of  a  malicious  or  cor- 
rupt Judge,  but  for  the  beneSt  of  tbo  pablio  whow 
interest  it  Is  that  the  judges  should  bo  at  liberty  to 
exereiae  their  functions  with  indepeudeece  and  with- 
out tear  of  aoDsequencBa."  Scott  V.  StauSeld,  L.  R., 
3  Kich.  230.  California  Supreme  Ct.,  Sept.  30.  ISSO. 
Tttrpen  V.  Booth  et  oL    Opiuiou  by  Uorriaon,  C.  J. 

VKNOE— aALE  OFLIQUOBaTO  BB  SKNT   BT  CABBICB 

FROM  ANurnER  PLACE.  —  Plaintiff  la  error  was  In- 
dicted in  Merooroounty  fur  aeiling  there  intoxicating 
liquors  without  a  license.  It  appeared  that  he  was  a 
travelling  agent  for  a  licensed  wholesale  liquor  dealer, 
doing  business  in  tbe  city  of  Erie,  lu  another  County. 
Orders  for  whisky  which  he  solicited  and  received  in 
Mercer  county  were  transmitted  to  his  employer,  who 
filled  them  at  his  store  in  Erie,  and  shipped  tbe  whisky, 
by  freigbt  or  express,  consigned  to  tbe  parties  raspect- 
ively  from  whom  tbo  orders  were  obtained.  It  was 
put  up  lu  pockoKes,  addressed  to  the  connif^eea  in  Uer- 
cer  county,  delivered  to  tbe  carrier  at  Krie  and  trans- 
ported theaoe,  according  to  the  usual  course  of  business. 
There  was  no  evidence  that  the  plilntiff  In  error  bad 
any  whisky  in  his  posaesiiion  In  Mercer  county  or  that 
he  personally  delivered  any  there.  It  also  appeared 
that  ho  collected  bills  for  some  of  the  orders  which  he 
obtained.  Held,  that  Hrle  was  tbe  place  of  delivery 
of  tbe  whisky,  and  in  law  the  sales  were  made  there 
and  not  lu  Mercer  bounty.  The  place  ot  sale  is  tbo 
point  at  which  goods  ordered  or  purobased  ore  set 
apart  and  delivered  to  tho  purchaser,  or  to  a  commoD 
carrier,  who,  for  the  purposes  of  delivery,  represents 
him.  For  example,  a  merchant  iu  New  Tork  orders 
goods  fnim  a  Boston  house,  and  they  are  consigned 
thence  to  blm.  either  by  a  carrier  of  hia  own  selection 
or  In  the  usual  courao  ot  trade;  the  transaction  is  an 
executed  Boston  contract.  2  Pars,  on  Cout.  686.  The 
same  principle  is  recognized  iu  Sbrlver  t.  PlttsburRh, 
16  r.  P.  Smith,  M6;  Finch  v.  Mansfield,  97  Moss.  89. 
Pennsylvania  Supremo  Ct.,  Jan,  8,  1881,  Oarimichl, 
plnliiliff  In  frrar,  v.  Commontntallh  of  Ptmuylvanla. 
Opiuiou  by  Storrett,  J. 


:  AFTHonizrNO   rah.- 


TO  OWNER  VOID.  —That  section  ot  tho  general  railroad 
law  which  authorizes  a  railroad  corporation  to  enter 
on  lunda  and  beglu  ooustmctlng  their  road,  after  pay- 
ing Into  tbe  Circuit  Court  ot  the  county  where  the 
lands  He  the  amonnt  awarded,  pending  their  appeal 
from  such  award,  is  unconstitutional  iu  that  conipeu- 
sation  or  a  tender  Iherool  to  Ihe  land-owner  dues  not 
precede  tbo  uae  and  occnpatlon  of  his  lands;  and  for 
want  ot  such  tender  be  may  enjoin  tbe  company  from 
entering  upon  bis  lands  and  coustrucllng  tbelr  road 
thereon.  Seo  Browning  y.  (^mdeu  &  W.  B.  Co.,  S 
Qr.  Ch.  *T;  Jersey  City  &  Bei^en  B.  Co.  v.  Jersey  City 
&  Hob.  R.  Co.,  6  C.  E.  Or.  61 ;  Metier  v.  Easton  ft 
Amb.  R.  Co.,  10  Id.  314;  Morris  X  Essex  R.  Co.  t. 
Hudaon  Tun.  K.  Co.,  id.  381;  Starr  v.  Camdeu  &  AtL 
H.  Co..  i  Zabr.  602,  598;  Metier  V,  Enston  &  Amb.  R. 
Co.,  B  Vr.  222:  Doughty  v.  Somerv.  ft  Easton  R.  Co..  1 
Zabr.M2;  8.  C.  3  Halst.  Ch.  81 ;  MemerftSomerMl  B. 
Co.  V.  Delaware  &  Bound  B.  R.  Co.,  II  C.  B.  Gr.  404; 
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Loweree  v.  Newark,  9  Vr.  151.  Redman  v.  rhiladel- 
phia,  MctrlUm  A  Medford  Railroad  Co.  Opiuiou  by 
Van  Fleet,  V.  C. 

Corporation  —  receivsr  —  court  will  aid  for- 

KIGN  —  ULTRA  VIRES  — contract  NOT  MADE  VALID  BY 
CONSENT  OF  STOCKHOLDERS  —  PROPERTY  OP  CORPO- 
RATION A  TRUST  FUND.  —  (1)  Independent  of  the  stat- 
ute, and  simplj  as  a  matter  of  oourtesj*,  this  court  may 
exteud  its  aid  to  the  receiver  of  a  foreign  corporation 
for  the  purpose  of  enabling  him  to  get  possession  of 
property  which  should  in  equity  be  applied  in  payment 
of  the  debts  of  the  corporation.  This  court  may  ai>- 
poiut  a  receiver  of  a  foreign  corporation  having  prop- 
erty in  this  State,  as  auxiliary  to  the  proceedings 
instituted  against  it  in  the  State  which  created  it,  and 
confer  upon  him  the  same  powers  that  it  is  authorized 
to  grant  to  the  receiver  of  a  domestic  corporation,  so 
far  as  they  may  loe  necessary  to  the  recovery  and  col- 
lection of  the  assets  of  the  corporation.  And  the  court 
is  bound  to  give  such  receiver  the  same  remedies  and 
aid  in  the  coUeotion  of  the  assets  of  the  corporation  he 
represents  that  it  would  give  to  the  receiver  of  a  do- 
mestic corporation.  Bidlock  v.  Mason,  11  C.  E.  Gr. 
230.  (2)  It  is  a  cardinal  rule  of  the  law  of  corporations 
that  a  corporation  created  by  statute  can  exercise  no 
power  and  has  no  rights  except  such  as  are  expressly 
given  or  necessarily  implied.  Nor  can  the  powers  of  a 
corporation  be  in  the  slightest  degree  enlarged  or  ex- 
tended by  the  assent  of  the  stockholders,  or  by  any 
motion  they  may  take.  A  contract  not  within  the 
scope  of  the  powers  conferred  on  a  corporation  cannot 
be  made  valid  by  the  assent  of  every  one  of  the  share- 
holders,  nor  can  it  by  any  partial  performance  become 
the  foundation  of  a  right  of  action.  Huntington  v. 
SATings  Bank,  96  U.  S.  388;  Grant  on  Corp.  L3;  Aug.  & 
Ameson  Corp.,  f  111;  Green's  Brice's  Ultra  Vires,  20; 
Trent.  Mut.  Ins.  Co.  v.  McKolway,  1  Beas.  133;  Black 
T.  Delaware,  etc.,  Can.  Co.,  9  C.  E.  Gr.  455;  Thomas 
v.  West  Jersey  R.  Co.,  101  U.  S.  71.  (3)  Equity  regards 
the  property  of  a  corporation  as  a  fund  held  in  trust 
for  the  payment  of  its  debts,  and  if  others  than  bona 
fide  creditors  of  the  corporation  or  purchasers  possess 
themselves  of  it,  they  take  it  charged  with  this  trust, 
which  a  court  of  equity  will  enforce  against  them. 
Bartlett  v.  Drew,  57  N.  Y.  587;  Lawrence  v.  Kelson, 
21  id.  158;  McLaren  v.  Pennington,  1  Paige,  102; 
Nathan  v.  Whitlock,  3  Edw.  Ch.  215;  S.  C,  on  appeal, 
9  Paige,  152;  Curran  v.  State  of  Arkansas,  15  How. 
304 ;  Wood  v.  Dummer,  3  Mason,  306 ;  Sawyer  v.  Hoag, 
17  Wall.  610;  Field  on  Corp.,  §  403.  National  Tnial 
Co.  V.  Miller.    Opinion  by  Van  Fleet,  V.  C. 

MARRIKD  woman— wife  mat  enjoy  ESTATE  DEEDED 

TO  HUSBAND  AND  WIFE  JOINTLY.  —  By  the  Common 
law,  when  lands  become  vested  during  coverture  in 
husband  and  wife,  the  husband  is  entitled  to  the  ex- 
duaive  use  and  possession  of  them  during  their  joint 
lives.  This  rule,  so  far  as  it  excludes  a  wife  during 
eoTertare  from  the  enjoyment  of  property  thus  held, 
wms  abolished  by  the  statute  of  18S3,  securing  to  mar- 
ried women  the  use  of  their  separate  property.  Wyck- 
off  V.  Gardner,  Spen.  556;  Washburn  v.  Burns,  5  Vr. 
IB,  Bollea  v.  State  Trust  Co.,  12  C.  £.  Gt.  308;  Lee  v. 
Zabriskie,  1  Stew.  £q.  422;  Freeman  on  Part.,  §  75. 
Kip  V.  Kip.    Opinion  by  Van^eet,  V.  C. 

Usmnr — pubchaser  of  mortgaged  premises  can- 
VOT  SET  UP  AOADTST  MORTGAGE.  —  A  purchaser  of  the 
mere  equity  of  redemption  in  premises  covered  bj  a 
BsurioiiB  mortgage  who  purchases  subject  to  the  lien 
of  the  mortgage  oannot  set  up  usory  as  a  defense. 
Dolman  ▼.  Cook,  1  McCart.  68;  Brolasky  v.  Miller,  1 
Bfeoekt.  814;  Conover  v.  Hobart,  9  C.  £.  Gr.  120;  Lee 
T.  SUgsr,  8  Stew.  Sq.  810.     PinneU  t.  Boyd,    Opinion 


NEW  BOOKS  AND  NEW  EDITIONS. 

Bennett's  Farm  Law. 

Farm  Law:  aTroatisoon  the  Legal  Rights  and  Liabilities  of 
Farmers.  Containing  articles  upon  such  subjects  as  the  fol- 
lowing^: how  to  buy  a  fann;  how  far  the  farm  extends; 
what  a  deed  of  a  farm  includes;  hiring  help;  rights  in  the 
road;  ways  over  the  farm:  as  to  farm  fences^  impounding 
cattle;  farmer's  liability  for  his  animals;  dogs;  liability 
forhlMmen;  aix>ut  fires;  water  rights  and  drainage;  tres- 
passing on  the  farm ;  overhanging  trees ;  with  copious  In- 
dex. Adapted  to  the  statutes  of  all  the  Statics.  Dy 
Edmund  H.  Bennett,  LL.  D.  Portland,  Mu.:  Iloyt,  Fogg 
Donham.    New  York  :  Orange,  Judd  &  Co.    Pp.  120. 

H'^HIS  is  an  entirely  admirable  monograph.  It  is 
A  written  in  a  familiar  and  direct  style,  having  been 
originally  delivered  as  a  lecture  before  the  Massachu- 
setts State  Board  of  Agriculture.  Its  distinguished 
author  has  done  a  good  thing  for  the  profession  in  put- 
ting it  out,  for  if  the  sturdy  yeomanry  to  whom  it  is 
addressed  undertake  to  dispense  with  a  lawyer  by  rea- 
son of  dependence  upon  its  precepts,  they  will  incur 
the  fate  of  every  man  who  is  his  own  lawyer;  and  if 
they  carefully  study  it  they  will  see  the  necessity  for 
resorting  to  our  profession.  The  book  has  a  good  deal 
of  humor.  The  learned  professor,  in  commenting  on 
the  English  case  where  a  cow  was  killed  by  feeding  on 
a  bit'of  wire  from  a  wire  fence,  says  **your  wife  or 
maid-servant  should  be  careful  where  she  throws  her 
old  hoop-skirt."  We  think  this  remarkably  good  and 
funny — mainly  because  we  ourselves  had  previously 
said  the  same  thing  of  the  same  case  in  this  Journal. 
We  speak  of  it  now  only  because  we  intend  publishing 
a  new  series  of  '* Humorous  Phases  of  the  Law"  this 
summer,  and  wo  do  not  want  the  professor  charging 
us  with  stealing  this  idea  from  him.  By  the  way,  the 
author  says  that  it  is  quite  erroneous  to  suppose  that 
by  force  of  general  custom  the  public  have  a  right  to 
fish  over  another's  ground.  But  in  Marsh  v.  Colby,  30 
Mich.  626;  33  Am.  439,  tho  contrary  was  held,  in  the 
absence  of  notice  against  trespass.  Pretty  much 
every  thing  pertaining  to  farm  life  is  embraced,  even 
to  lightning  rod  agents  and  poisoniug  one's  neighbor's 
hens;  but  we  miss  something  about  exemption  from 
execution  of  farming  stock  and  implements,  and  license 
to  cut  timber  or  quarry  stone;  and  is  not  the  author 
in  error  in  intimating  that  one  who  buys  a  stolen  horse 
is  entitled  to  pay  for  bis  keeping,  from  the  true  owner? 
The  case  cited  to  this  is  of  the  finding  and  rescue  of  a 
lost  and  drifting  boat,  where  the  captor  undoubtedly 
has  lawful  possession,  and  we  think  the  authorities 
cited  in  that  case  are  cases  only  of  lost  property. 

BioEi:/>w'8  Jarxan  on  Wuab. 

A  Treatise  on  Wills:  by  Thomas  Jarman,  Esq.  6th  Am.  from 
4th  Eng.  ed.  By  Melville  M.  Bigelow,  Esq.,  Ph.  D.,  of  the 
Boston  Bar.  In  two  volumes.  Boston:  Little,  Brown  & 
Co.,  1880. 

Every  lawyer  is  familiar  with  the  text-book  *' Jar- 
man  on  Wills."  The  first  English  edition  was  issued 
in  1843,  about,  and  it  has  gone  through  four  editions 
in  England  and  more  in  this  country,  and  has  always 
been  a  standard  work  of  high  repute.  There  is  no 
need  to  speak  of  the  text  of  the  book ;  it  is  favorably 
known  to  tho  profession  and  tho  courts.  This  edition 
is  from  the  fourth  English  edition,  which  is  enriched 
with  notes  of  the  cases  in  England.  And  this  Ameri- 
can edition  is  copiously  annotated  with  citations  of 
American  decisions.  We  have  tested  the  fidelity  with 
which  this  has  been  done,  by  seeking  the  cases  from 
the  various  volumes  of  the  New  York  Reports,  and 
finding  those  that  we  sought.  The  merits  of  Mr.  Big- 
elow as  an  author  and  editor  have  inaared  fLdA\V\.i  vdl^ 
disoriminatloii  and  a  weM  dVceo^Xj^  ^«a  ol  xoaXw^^a^  V^ 
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the  first  volume  (tliooiilvoue]'etlBsuei])thnnutbnr 
sre  brought  down  to  October,  1880.  In  the  Becniid, 
In  preea,  tbcf  will  be  brought  down  to  January.  1 
Tbus  the  lawyer  muj  have  before  him,  on  tbis  Import- 
ant topic  o(  the  liLw,  the  latest  results  of  (orenaia 
<ia«8lou  and  Judicinl'deolalon.  These  results  are 
■edt«d  compaotly,  without leugtby  exCniota from ci 
the  puinta  ileolded  being  briefly  aeC  forth  bjtbo  editor 
Bud  anstaliicd  by  citations.  The  uotea  that  we  have 
read  state  tbe  lav  with  defliilteuess,  arranging  and 
comparing  the  coaes,  and  stating  oouolasiona  fnlly  ond 
lalrlj-.  Tlie  varying  atatuta  law  of  the  different  Sti 
is  eibiblted.  There  is  a  mnss  of  valuable  mattei 
the  flrat  volume  before  us,  but  in  type  as  just  to  the 
pocket  ns  It  la  fair  to  the  eye ;  ao  thai  In  two  volume 
■will  be  pot  material  that  with  largo  type  and  broadc 
margin  would  eaally  have  made  throe.  Wo  think  that 
theao  volumes  will  be  a  usaful  addlliou  to  the  libtary 
otthe  lawyer  aud  the  judge. 


NEW  YORK  COURT  OF  A  PFF.ALS  DECISIONS. 

'PHB  folio winfideoiaiona  were  handed  down,  Wedoee- 
i     day,  March  9,  18S1 : 

Judgment  afflrmed  with  ooats—Ooltfenv.  The  Mayor, 
tlo.,  of  New  York;  O'UHtn  y.  37ie  Mayor,  elc.';  Keiu- 
ittdy  T.  The  Mayor,  do.;  The.  Tovn  ofSprinnpoH  v.  IVm 
TeuUmia Sai'ings  Bank  and  ano.;  The  Tovitof  Sprlng- 
fort  V.  Tlir  Qertaan  Ujitotm  Saijlnga  Bank  and  ano.; 
The  Toim  of  UpriiiBportf.  The  FraJiklln  Savingn  Bank ; 

Devlin  v.  Cooper;  Duiiford  v.  Weaxer. Decision  of 

General  Term  affirmed  with  costs — The  People  exrti. 

Jburdaii  v.  Doiiohue. Order  and  Judgment  reversed 

and  new  trial  granted,  onsta  to  abide  event  —  Soulh- 

wick  V.  3716  First  Natloiw.1  BaiA  ofMemphU. Order 

kfQrmed  and  judgment  abaolute  (or  defendant  on  stip- 
Ulntlnn,  wilh  coats —to/Iiu  v.  The  Union  Ferry  Com- 
pany of  Brooklyn. Order   alllrmod  with   coata  — 

liider  V.  Vrooman;  Brrgen  v.  H'yckoff. Ordere  of 

General  and  Special  Terms  reveraed  and  taxation  ot 
costs  by  oierk  affirmed  with  coats  —  The  Firiit  NaUonaL 
Batik  ofMeadviUe,  Pa.,  v.  The  i'oiirWi  JVutfojiol  Bank 

of  New  York. Appeal  diamissed  with  cotta  —  Ban- 

aelt  v.  Wlueler;  People  ex  rrl.  Foley  v.  Police  Commfa- 
aioiien  nf  Neui  York.  ■ — ~  Appeal  from  order  of  Geueral 
Term,  astDOencrnlTermooBtB,d1«miH8od  without  oosta 
to  either  party,  and  order  of  General  Term  aa  to  coats  in 
Ibla  court  rcveraed,  and  order  ot  Special  Term  affirmed 
iiltllQnt  coats  to  Bilher  party—  Van  Qetder  v.  Van 
Oelder.  —^Ordered  that  the  Supreme  Court  be  re- 
quested to  return  remittitur,  and  ou  Its  retaru  motion 
begrantodoupByment  of  costs  of  default  and  f  10  costs 
Kit  opposing  motion,  and  oaao  be  put  upon  calendar  and 

heard  neit  motion  day  —  ilfoCorOiy  v.  McCartJiy. 

Motion   denied   with   (10  oosta  —  Flariiirow   v.    Van 

Unmt. Motion  denied  without  costs  —  P/i(|7ji»v. 

Carman. 

NOTES. 

THE  current  number  of  AbbolVa  Nete  Caws  contains, 
among  other  matter,  two  recent  decisions  on  mar- 
riage frauduletitly  ooutrooted  out  ot  the  State  by  par- 

tlBB  divorood  and  forbidden  here  to  remarry. Hon. 

John  H.  Dillard.  of  the  North  Carolina  Supremo  Court, 
baa  reaigned  on  account  of  ill-health,  and  the  Rovcrnor 
has  appointed  as  hli  sucoesaor  Thomas  RufQn.  a  son  of 
the  lUnatrioua  Chief  Justice  Raffin.- ^We  have  re- 
ceived a  communication,  of  oousiderable  length,  criti- 
cising Mr.  Uuu's  edition  of  tbe  new  Court  Rnles. 
,  These  Btrlctu res  may  bo  arranged  under  three  heads; 
As  to  the  ciUitlou  of  law  joumais,  and  the  omis- 
■lon  to  cite  tbe  reports  in  which  the  cases  are  subse- 
quenU^  pubUabed;  aa  to  notes  and  references  upon 


matters  not  embraced  in  the  Rules;  aa  to  decisions 
superseded  by  the  Code.  A  tew  instances  are  found 
of  the  citation  of  overruled  ciiacs.  In  regard  to  the 
Brat  objection,  while  we  regard  the  cUatiou  of  thlt 
JotTRNAi,  as  quite  veuial,  we  think  tbe  citations  of  the 
published  volumes  of  reports  should  also  have  been 
given.  This  would  save  the  practitioner  oouaiderable 
labor.  As  to  impertinent  matters,  so  lougas  there  Is 
no  complaint  of  "padding,"  tbis  would  seem  of  no 
great  weight.  Probably  few  will  complain  ot  getting 
mure  than  they  are  promlaed.  As  to  matters  appa- 
rently superseded  by  the  Code,  It  la  perhnpa  better  to 
embrace  ihem  and  let  others  decide  whether  Ibey  are 
in  force.  Go  the  whole,  while  Mr.  Hun's  pamphlet 
undoubtedly  has  minor  faults  unavoidable  In  any  such 
work,  we  are  convinced  that  it  is  useful,  and  at  present 
Indispensable.  In  a  new  edition  some  of  tbe  above 
matters  might  be  amended.- — The  March  number  ot 
the  .il meWcan  Lav}  Ri:vifU>  contains  a  Oontinuation  ot 
Mr.  Arthur  G.  Sedgwick's  article  on  Trustees  as  Tort- 
feoaors,  and  an  article  on  Diacrlmioation  in  Farea  by 
Carriera,  by  Ward  McAlllater,  Jr. -We  have  re- 
ceived volume  4  of  the  proceedinga  ot  tbe  New  Tork 

State  Bar  Aasoolatlon. Tbe  CriminaX  Xjiib  Magft- 

sine,  for  March,  contaiiia  an  article  ou  Calligraphy  and 
tbe  Whittaker  cnee.  (We  do  not  see  what  calligraphy 
baa  to  do  with  tbe  Wbittaker  case,  tor  it  is  not  under- 
stood that  Mr.  Whitaker  wrote  n  peculiarly  "fair  and 
elegant  "  hand.  Perhaps  tbe  author  means  "chlrofp«- 
pby.")  Aleo  a  note  on  State  v.  Moore,  concerning  re- 
peal of  limitation  ot  time  in  which  an  indictmeut  mfty 
be  found. 

Even  the  very  competent  critic  whose  book  uotloes 
in  tbe  Souikem  Review  are  so  readable,  in  speaking  of 
the  paging  of  a  volume,  calla  it  the  pagination.  We 
eipeot  soon  to  hear  of  tbe  folioatiou  of  a  pleading  and 

the  fllation  of  a  lis  pendens.— iV.  T.  Daily  Rtgixter. 

We  have  received  the  third  edition  ot  Judge  Dillun'a 
excellent  manual  on  Removal  of  C-auses,  published  by 
Wm.  H.  Stevenson,  St.  Louis,  Mo.  Tbe  work  ia  en- 
tirely unrivalled,  and  of  very  considerable  practical 
importance. 

The  annual  meeting  of  the  International  Code  Com- 
mittee of  America  wita  held  at  the  city  ot  New  York, 
March  8tb.  The  following  were  elected:  President. 
David  Dudley  Field;  Secretary  and  Treasurer,  A.  P. 
Spraguej  Executive  Committee,  Theodore  D.  Wooisey, 
Charles  A.  Peabody,  8.  Ireiiaeus  Prime,  F.  A.  P.  Baru- 
ard,  WiUiam  H.  Hunt,  TbomaaM.  Cooley.  Edward  S, 
Toboy,  G.  Waahlngtou  Warren,  Alfred  H.  Love,  James 
B.  Angell,  John  F.  Dillon,  Frederick  C-oudort,  William 
Preston  Johnson,  Matthew  P.  Doedy,  Amasa  J.  Parker, 
Howard  Pay  son  Wiilia.  The  following  delegates  were 
appoluted  to  the  next  ronterenoe  of  tbe  BaBooiBtinn  for 
the  reform  and  codiQcntion  of  the  law  ot  uatious  at 
Cologne  in  Auguat:  Davlil  Dudley  Field.  Charles  A. 
Peabody,  F.  A.  P.  Barnard,  A.  P.  Sprague,  Amosa  J. 
Parker,  Andrew  P.  Peabody,  F.  R.  Coudert,  Vlnceuoo 
Botto,  George  W.  Cullum.  John  Jay,  John  Jacob  As- 
ter, Charles  P.  Baldwin.  Franklin  H.  Delano.  8.  I. 
Prime,  William  Preston  Jobpatou,  T.  PUtt,  Paul  S. 
Forbes.  Henry  M.   Herman   and  Alexander    Portor 


"There  are  several  waysot  stating  one'sdisagreeineiit 
with  tbe  views  of  another.  The  following  strikes  n« 
n»  peculiarly  neat.  It  appears  that  a  certain.  'Col.* 
Tom  Buford  murdered  Judge  Elliott  of  Kentucky. 
The  AfcBAKi  Law  JouBNAL  says:  'It  seems  that  tbe 
Colonel  was  insane.  He  la  probably  now  eujoyiuga. 
lucid  interval  which  will  last  during  the  remainder  of 
hia  uaeleaa  and  accursed  life  uuleaa  interrupted  by  man 
seasoua  of  debauchery  and  bad  (emper,  and  a  fresb 
grudge  against  somebody  who  may  olTend  him.' " — 
Can^ia  Laa  JounioL 
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CVRRENT  TOPICS. 

IN  speaking  of  the  pending  Field  Codes,  T}<e  Na- 
tion says:  "There  aro,  however,  substantial 
objections  to  codiiictition  in  this  State,  which  ought 
not  to  be  treated  lightly.  The  main  objects  to  be 
Attuned  in  any  codiUcatioa  of  law  aro  certainty, 
■implicity,  and  permanence.  It  is  only  those  ijiiali- 
ties  which  make  a  Code"better  than  a  body  of  law 
Bcattered  through  vuhimes  of  reports  and  statutes. 
But  with  a  Legislature  such  as  ours,  codification 
does  not  hcchtc  any  one  of  these  objects.  The  his- 
tory of  the  Code  of  Procedure  amply  proves  this, 
if  any  proof  is  needed.  The  old  Code,. drawn  up 
by  accomplished  and  painstaking  lawyers  a  genera- 
tion ago,  was  one  of  the  best  pieces  of  legislation  of 
the  kind  ever  adopted.  If  it  had  been  allowed  to 
KDiain  Bubstantially  as  it  was  originally  passed, 
practice  and  procedure  in  the  New  York  courts 
vrould  be  simple  and  comprehensible.  But  not  only 
has  it  been  amended  in  detail  by  succeseivo  Lcgisla- 
tores,  but  it  was  finally  placed  in  the  hands  of  a 
commiasion,  not  specially  qualified  for  the  task,  and 
to  OTerhauted  and  remodelled  by  it  that  it  -will  re- 
quire another  thirty  years  of  decisions  to  settle  tlic 
practice  under  it.  In  fact,  '  practice '  in  New  York 
has  become  an  abstruse  and  highly  technical  branch 
of  professional  learning,  which  many  lawyers  do 
not  pretend  to  know  any  thing  about,  but  trust  to 
clerks  and  attorneys  to  manage  for  them.  This  is 
not  the  result  of  tho  work  of  the  courts  but  o(  the 
Legislature,  and  judging  by  experience,  we  think 
that  lawyers  in  this  State  may  well  feel  considerable 
distrust  of  any  further  legislative  attempts  at  sweep- 
ing law  reforms."  It  ought  to  be  a  good  answer  to 
these  objections,  that  the  pending  Codes  were 
"  drawn  up  "  by  tho  same  "  accomplished  and  pains- 
taking lawyer  "  to  whom  the  old  Code  of  Procedure 
vas  mainly  to  be  credited,  and  if  not  "a  generation 
Kgo,"  yet  half  a  generation  ago.  There  has  been 
plenty  of  time  and  endeavor  to  get  these  Codes 
light,  and  the  best  proof  that  they  aro  substantially 
light  is  the  fact  that  so  little  fault  has  ever  been 
found  with  them,  even  in  Oov.  Bobinson's  veto 
message,  understood  to  be  the  work  of  one  of  the 
most  acute  and  persistent  opponents  of  general  codi- 
finttion  in  our  profession.  We  think,  too,  that  TTie 
Ration  ex^gerates  the  difficulties  about  the  new 
Code  of  Procedure. 


The  AJbaoy  Argv*  has  made  the  discovery  that 
the  new  secretary  of  the  navy  is  the  successful  de- 
Iraduit  in  the  divorce  suit  of  Hunt  v.  Hunt,  73  N. 
1.817;  a  C,  28  Am.  Rep.  139.  Mr.  Hunt's  de- 
ituK  wu  k  prior  divorce  in  his  favor  in  Louisiana, 
The  iGOooat  ^veu  by  the  Argu»  shows  some  rather 
dltrepatabla  apeciol  legislation  under  which  Kr. 
bnit^  divoroe  wu  procured.     With  that  we  have 


nothing  to  do.  Nor  do  we  see,  as  the  Argta  inti- 
mates, that  this  divorce  renders  Mr.  Hunt  unfit  for 
the  post  of  secretary  of  the  navy.  He  may  bo  ft 
bad  ship's  "husband"  or  "mate,"  perhaps;  but  all 
this  is  beyond  our  jurisdiction.  But  the  Argut  says 
that  Judge  "Folger  had  to  decide  that  this  surprise 
on  Mrs.  Hunt  was  in  strict  accordance  wth  Louis- 
iana law;  that  while  she  was  actually  a  resident  of 
New  York,  her  legal  domicile  had  to  be  construed 
to  be  that  of  her  husband,  wiiom  slie  bad  left  at  his 
request;  that  while  the  'notice  by  publication'  (in 
some  obscure  weekly)  did  not  reoch  her,  it  must  bo 
presumed  to  have  reached  her;  that  whDe  ex  pofl 
facU)  laws  are  forbidden  in  criminal  cases,  they  could 
be  operative  in  a  civil  one  for  divorce;  that  while 
the  husband  should  not  have  been  a  witness  for 
himself,  his  being  so  was  not  a  fatal  defect;  and 
tliat  no  matter  what  the  merits  either  of  tho  law  or 
cose  were,  the  legality  was  unquestionable,  by  Louis' 
iana  rules,  and  the  Constitution  of  the  United  States 
required  judgment  of  the  courts  of  one  State,  to 
be  recognized  by  the  courts  of  tho  other  States. 
No  matter  bow  wronged,  Mrs.  Hunt  was  rcmcdilosa. 
There  is  no  doubt  this  is  law.'I  This  is  stating  the 
case  a  little  more  broadly  and  unfavorably  for  tha 
legislation  of  Louisiana  than  it  deserves.  The 
judgment  was  not  rendered  upon  "mere  notice  by 
publication,"  although  it  is  doubtless  competent  for 
a  Legislature  to  pronounce  such  notice  sufficient  for 
its  own  citizens.  Tho  basis  of  the  decision  was 
that  in  the  Louisiana  case,  the  husband  bad  a  "cur- 
ator Oil  hoc  "  appointed  to  represent  the  absent  wife, 
which  according  to  Louisiana  law  was  "a  valid  tvb- 
ititvie  for  a  personal  service  of  process  in  the  cose  of 
&  domiciled  defendant  in  a  suit  for  divorce,  who  is 
absent  from  the  State  when  the  suit  is  commenced." 
There  is  no  doubt  that  the  case  was  a  hard  one  for 
Mrs.  Hunt,  and  we  fully  assent  to  the  Argwi'  state- 
ment that  "hU  through  the  opinion  is  moral  evi- 
dence that  it  was  a  reluctant  one,  and  that  the  Court 
of  Appeals  was  glad  the  acts  and  proceedings  con- 
strued were  chargeable  oq  Louisiana,  and  not  on 
New  York  State." 

Justice  "Westbrook  has  allowed  a  writ  of  error, 
but  denied  a  stay  of  proceedings,  in  the  case  of 
O'Reilly,  convicted  of  perjury,  on  which  we  com- 
mented Inst  week.  To  reinforce  his  original  decision 
and  supjwrt  the  present  ho  delivers  an  elaborate 
written  opinion.  In  the  course  of  this  he  says: 
"Perjury  can  be  committed  by  willfully  false  state- 
ments made  to  an  officer  or  court  authorized  to 
administer  an  oath,  if  given  under  what  the  party 
declares  to  such  court  or  officer  to  bo  a  form  and 
manner  of  ilji  administration  binding  upon  his  con- 
science, and  which  is  so  accepted  and  received,  even 
though  the  party  did  not  in  his  heart  and  conscience 
intend  to  take  one."  This  is  unquestionoble,  if  the 
affiant  goes  through  tho  form  of  taking  an  oath ;  but 
in  this  cose  there  was  no  form  of  attestation.  If  he 
hod  kissed  bis  thumb  instead  of  the  book,  or  only 
pretended  to  hold  up  his  hand,  he  would  \»i\iwio.i- 
But  in  accepting,  Tccetran^  ea&  VsJaa^  ^>i^l  Vnisfi& 
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of  a  writiDg  which  says  he  has  been  sworn  when  he 
has  not,  he  is  held  guilty,  not  of  perjuiy,  but  of 
false  pretenses.  In  the  other  cases  he  appears,  be- 
tween the  officer  and  himself,  to  be  sworn.  In  this 
case  he  does  not  appear  to  be  sworn,  but  only  to  be 
willing  to  swear,  and  only  to  be  willing  to  consent 
to  avail  himself  of  a*  means  of  getting  money  by 

false  pretenses. In  denying  a  stay,  the  learned 

justice  says:  '* Grant,  for  the  sake  of  argument, 
the  legal  inaccuracy  of  this  charge,  it  is  yet  unde- 
niably true  that  the  prisoner  presented  a  false  and 
fabricated  bill  against  the  county  of  Albany,  which 
apparently,  at  least,  he  had  verified  by  oath,  and 
which  he  declared  over  his  own  signature  and  also 
by  the  act  of  presentation,  was  in  fact  formally 
verified  by  an  oath  legally  administered,  and  that 
therefore  he  is  morally,  if  not  legally,  deserving  of 
punishment.  In  such  a  case  there  should  be  no 
stay,  to  enable  the  prisoner  to  see  if  by  some  techni- 
cality he  may  not  escape  that  desert,  which  every 
right-minded  person  will  declare  to  be  richly  his 
due."  This  reasoning  does  not  satisfy  us.  It  re- 
minds us  of  a  father,  who  discovering  that  he  had 
whipped  his  son  for  a  fault  of  which  he  proved 
innocent,  excused  himself  by  saying :  *  *  Never  mind, 
you  have  got  off  a  great  many  times  when  you 
ought  to  have  been  flogged."  Here  is  certainly  a 
grave  question,  and  so  far  as  we  know,  an  entirely 
novel  question ;  and  no  harm  could  result  by  grant- 
ing a  stay.  It  looks  altogether  too  much  like  making 
sure  that  the  culprit  shall  get  some  punishment  at 
all  hazards,  whether  he  legally  deserves  this  particu- 
lar punishment  or  not.  We  imagine  Justice  West- 
brook  would  after  all  feel  rather  disturbed  in  his 
sense  of  justice  if  the  superior*  courts  should  set 
aside  this  verdict. 


The  House  of  Lords  have  afiirmed  the  decision  of 
the  Court  of  Appeal  in  respect  to  the  cumulative 
sentence  in  the  TicJibome  case,  without  calling  on 
the  crown  counsel  in  reply  to  Mr.  Benjamin.  The 
result  has  very  little  significance  with  regard  to  the 
decision  of  our  Court  of  Appeals  in  the  Tweed  case, 
except  in  the  opinion  of  newspapers  ignorant  of  law 
in  general  and  of  the  difference  between  our  juris- 
prudence and  the  English  in  this  regard.  The  New 
York  Times,  which  is  stronger  in  its  "funny"  col- 
umn than  in  its  judgment  of  legal  matters,  says: 
"No  court,  and  we  believefio  individual  judge,  has 
been  found  ready  to  attach  the  slightest  importance 
to  the  arguments  which  proved  effective  with  the 
majority  of  our  Court  of  Appeals,  and  the  right  to 
inflict  cumulative  sentences  on  the  basis  of  several 
counts  of  one  indictment  has  been  most  emphatically 
aflHrmed.  The  result  suggests  that  Chief  Justice 
Davis  had  the  advantage  in  point  of  judicial  ability 
over  the  judges  who  overruled  him  in  the  Court  of 
Appeals."  Now  this  is  very  unpatriotic  in  the 
Times  —  to  assume  that  the  English  courts  must  be 
right  and  ours  must  be  wrong  —  and  it  is  not  at  all 
flattering  to  the  English  courts  for  the  Times  to  put 
this  opinion  on  the  implied  ground  of  "  Chief 
Jastice  '*  Davis^  judgment. 


Mr.  Stanley  Matthews  is  again  nominated  for  the 
vacancy  on  tlie  Supreme  Court  bench.  He  is  nomi- 
nated now  by  a  new  president,  but  we  understand 
he  is  the  same  old  Stanley  Matthews,  and  that  he  is 
from  the  same  old  State  of  Ohio.  The  nomination 
of  course  comes  with  a  better  grace  from  the  new 
than  from  the  old  president,  but  the  nominee  is 
exactly  as  unfit  for  a  judicial  place,  and  the  nomina- 
tion is  exactly  as  little  due  to  Ohio,  as  before.  Why 
pack  this  bench  with  Ohio  men?  Why  not  give 
the  place  to  a  man  from  some  other  western  State 
now  unrepresented?  —  Micliigan,  Indiana,  Illinois, 
Wisconsin,  ^linncsota,  Kansas?  And  why  not  put 
on  a  man  with  some  judiciq}  bent  and  experience? 


The  newspapers  are  quite  at  fault  in  announcing 
that  the  insurance  companies  have  finally  succeeded 
in  the  Dwight  litigation.  They  have  merely  suc- 
ceeded in  getting  an  order  for  a  bill  of  particulars 
of  tlie  defense.  It  was  the  appeal  from  this  order 
that  tlie  Court  of  Appeals  have  just  dismissed. 


We  give  an  unusual  amount  of  space  this  week 
to  a  single  opinion  of  the  Federal  Supreme  Court, 
on  account  of  its  extraordinary  importance  and  its 
novelty.  The  question  of  the  power  of  either  House 
of  Congress  to  commit  a  contumacious  witness  for 
refusing  to  answer  inquiries  into  private  affairs,  is 
here  treated  by  Mr.  Justice  Miller  with  great  learn- 
ing and  breadth  of  judgment,  and  the  conclusion 
arrived  at  by  the  court  is  eminently  just,  although 
contrary  to  the  traditions  of  congressmen  and  the 
common  opinion  of  the  people.  The  decision  is 
one  of  the  most  important  ever  made  by  this  court. 


Senator  Astor  proposes  to  enable  aliens  to  pur- 
chase and  hold  real  estate.  Why  does  not  Mr. 
Astor  introduce  a  bill  to  abolish  our  whole  theory 

of  government  at  once  ? Senator  Robertson^s 

bill  to  pension  judges  retired  for  any  cause  not  in- 
volving moral  delinquency,  now  provides  that  such 
judges  shall  receive  one-half  salary  for  the  balance 
of  the  unexpired  term,  not  exceeding  (3,000  a  year. 


Assemblyman  Newman  has  introduced  a  bill  of 
twenty-four  folio  pages  to  preserve  "moose,  wild 
deer,  birds,  fish,  and  other  game."  This  is  long 
enough  to  protect  them,  it  would  seem.  But  Mr. 
Armstrong  introduces  one  of  ten  pages  to  amend 

the  old  law  on  the  same  subject. Mr.   Dayton 

wants  a  new  commission  to  revise  the  Code  of  Pro- 
cedure. This  is  bad  enough,  but  he  does  not  pro- 
pose to  pay  them  any  thing  for  services.  This  is 
worse. Mr.  Chickering  proposes  to  abolish  pre- 
ferences in  assignments   for  creditors,  except  for 

labor  claims  to  amounts  not  exceeding  $100. 

Mr.  Shanley  proposes  to  punish  vitriol-throwing. 
Bomb-throwing  should  be  added. Mr.  Hickman 


proposes  to  authorize  cremation  associations.——* 
Mr.  Tuthill  proposes  to  discontinue  sendixig  to  the 
penitentiaries  males  convicted  of  offenses  puniahA- 
ble  by  imprisonment  in  the  State  piiBons.— » Mr, 
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Patterson  proposes  that  grantees  of  premises  under 
deeds  providing  for  their  assumption  of  mortgages 
on  the  premises  shall  not  be  bound  thereby  unless 

they  subscribe  the  deeds. Everybody  proposes 

to  amend  the  Code  of  Procedure  pamm. 


NOTES  OF  CASES. 


THE  case  of  Jordan  v.  Ilovey,  Missouri  Supreme 
Court,  February  7,  1881,  12  Cent.  L.  J.  215, 
seems  quite  novel.  The  plaintiff  alleged  that  she 
was  a  servant  in  the  hotel  of  defendant,  and  that 
while  such  servant,  she  and  H.,  a  minor  son  of  de- 
fendant, mutually  promised  each  other  marriage; 
that  during  the  existence  of  said  contract  the  de- 
fendant unlawfully,  wrongfully,  and  negligently, 
advised  and  encouraged  plaintiff  to  have  sexual  in- 
tercourse with  H.,  assuring  her  that  it  would  be 
neither  criminal  nor  improper;  that  relying  upon 
said  advice,  and  upon  the  promise  of  marriage,  she 
permitted  H.  to  have  sexual  intercourse  with  her 
twice  on  or  near  July  4,  1875 ;  and  on  July  15  fol- 
lowing, said  H.  repudiated  his  contract  of  marriage, 
and  refused  to  marry  plaintiff.  The  petition  con- 
cluded that  on  account  of  the  advice  and  negligent 
conduct  of  defendant,  and  the  violation  of  the  mar- 
riage contract  by  H.,  the  plaintiff  was  thrown  out 
of  emplojrment  for  six  months  or  more,  and  other- 
wise damaged  in  the  sum  of  $4,000,  for  which  judg- 
ment was  asked.  Plaintiff  recovered  judgment 
below.  Held^  that  as  the  plaintiff  could  not  main- 
tain an  action  against  her  seducer  {Roper  v.  Clay^ 
18  Mo.  383;  Paul  v.  Frazier,  3  Mass.  71),  she  could 
not  maintain  it  against  one  who,  by  immoral  and 
impure  advice,  assisted  in  her  seduction.  Plaintiff 
could  have  maintained  an  action  against  H.  for 
breach  of  promise  of  marriage,  provided  he  did  not 
plead  infancy,  and  the  seduction  might  have  been 
given  in  evidence  in  aggravation  of  damages.  Nil- 
Jdn  V.  JohnsoUy  58  Mo.  600.  Defendant  was  likewise 
not  responsible  for  the  breach  of  promise  of  his  son. 
In  Paul  V.  Frazier,  supra^  Parsons,  C.  J.,  said: 
**  The  declaration  amounts  to  a  charge  against  the 
defendant  for  deceiving  the  plaintiff  and  persuad- 
ing her  to  conunit  a  crime,  in  consequence  of  which 
she  has  suffered  damage.  She  is  a  partaker  of  the 
crime,  and  cannot  come  into  court  to  obtain  sads- 
faction  for  a  supposed  injury  to  which  she  was  con- 
senting.'* On  the  other  point,  the  doctrine  of  the 
principal  case  is  supported  by  Sherman  v.  Jiawsan, 
102  Mass.  400;  KeUy  v.  Biley,  106  id.  389;  S.  C,  8 
Am.  Rep.  836;  Burhs  v.  Shain,  3  Bibb,  341 ;  Whalen 
V.  Laymafiy  2  Blackf.  194;  WdU  v.  Padgett,  8  Barb. 
823;  Saner  v.  Sehulenberg,  33  Md.  288;  S.  C,  3  Am. 
Rep.  174;  but  denied  in  Weaver  v.  Backer^  2  Barr. 
82. 


Another  apparently  novel  case  is  Eaton  v.  Gay^ 
Michigan  Bapreme  Court,  October,  1880,  11  Rep. 
267.  A  contracted  with  B.  to  furnish  a  supper  for 
a  society  known  as  the  Ancient  Order  of  Foresters, 
at  10  iniich  for  each  person  partaking.  Cigars  and 
•wine  irevB  fOndahed  the  gaeste  by  B.,  who  testified 


that  these  were  extras,  while  A.  testified  that  they 
were  explicitly  included  in  the  contract.  Held,  that 
it  was  error  to  instruct  the  jury  that  if  the  contract 
was  silent  as  to  wiues  and  cigars,  and  if  A.  saw  the 
guests  being  supplied  at  the  supper  with  such  arti- 
cles, and  made  no  objection  thereto,  an  implied  con- 
tract arose  on  his  part  to  pay  for  the  same.  Cooley, 
J.,  said:  **  If  Eaton  agreed  with  Gay  and  Van  Nor- 
man upon  the  bill  of  fare  and  the  price,  he  thereby 
limited  what  could  be  furnished  on  his  account,  and 
he  had  a  right  to  expect  that  any  printed  bill  which 
should  be  placed  before  the  guests  would  be  limited 
accordingly.  No  guest  would  then  feel  at  liberty 
to  call  for  any  thing  not  there  appearing,  and  if  he 
did,  and  it  was  furnished  to  him,  it  would  be  a  mat- 
ter between  himself  and  the  proprietors  with  which 
Eaton  could  have  no  right  to  concern  himself.  It 
would  be  an  extraordinary  rule  of  law  that  would 
compel  Eaton,  under  such  circumstances,  when  he 
saw  the  guests  partaking  of  wine,  to  give  formal 
notice  to  the  proprietors  that  he  should  pay  no 
debts  of  their  contracting.*  He  had  made  his  con- 
tract in  advance  and  stipulated  what  his  liability 
should  be,  and  the  guests  were  not  his  agents  for 
the  purpose  of  increasing  this  liability.  If  they  or- 
dered what  he  had  not  bargained  for,  he  not  only 
had  a  right  to  assume  that  they  did  this  on  some 
understanding,  express  or  implied,  with  the  proprie- 
tors, but  common  courtesy  required  him  to  refrain 
from  interfering.  This  supper  as  agreed  upon  was 
his  affair ;  the  furnishing  of  extras  was  inter  alios, 
and  the  proprietors  could  no  more  call  upon  him  to 
pay  for  them,  on  the  basis  of  implied  contract,  than 
upon  any  stranger." 

De  minimis  non  curat  lex  is  illustrated  in  Hoth  v. 
State  of  Texas,  4  Tex.  L.  J.  393,  where  it  was  held 
that  under  a  charge  of  theft  of  a  bank  bill  a  con- 
viction may  be  had  upon  proof  of  theft  of  a  Na- 
tional bank  note.  It  is  also  there  held  that  the  bill 
being  described  as  issued  by  the  **Chatam  National 
Bank,"  and  the  proof  showing  that  it  was  issued  by 
the  *^  Chatham  National  Bank,"  there  was  no  vari- 
ance. The  court  said ;  **The  rule  adopted  gener- 
ally seems  to  be  according  to  the  distinction  stated 
by  Lord  Mansfield,  *  that  where  the  omission  or  ad- 
dition of  a  letter  does  not  change  the  word  so  as  to 
make  it  another  word  the  variance  is  not  material. " 
1  Whart.  Crhn.  L.  (7th  ed,)  309;  1  Bish.  Crim.  Pro. 
(3d  ed.)  562.  Here  the  word  is  not  changed  and  is 
strictly  idem  sonans.  We  are  aware  that  in  some 
courts  a  distinction  is  sought  to  be  drawn  between 
omissions  or  changes  in  the  spelling  of  ordinary 
words  and  proper  names  {Brown  v.  People,  66  111. 
344),  but  there  can  be  no  reason  for  the  rule  where 
the  variance  is  so  slight  and  does  not  affect  the 
word  or  name  more  than  in  the  case  before  us."  For 
examples  of  idem  sonans,  see  note,  28  Am.  Rep.  439. 
In  Brown  v.  People,  supra,  the  indictment  set  out  a 
copy  of  an  alleged  forged  note,  as  signed  '*  Otha 
Carr,"  while  the  note  offered  in  evidence  was  signed 
**  Oatha  Carr."  Held,  a  fatal  variance.  In  Page  v. 
State,  61  Ala.  16,  the  indictment  c\\&x^g^  \Xv^\ssa- 
der  of  "Pte^et,^^  «ai<^  ^^a  y^^^^  ^^a  ^V  '''''^x^^^^ 
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Heldj  no  variance.  **Ohin  Chan"  and  **Chin 
Chang  "  are  sufficiently  alike  for  a  Chinaman ;  Wells 
V.  SUitej  4  Tex.  Ct.  App.  20.  **  Janury,"  in  an  in- 
dictment, will  answer  for  **  January."  Ilatio  v. 
State,  7  id.  44;  so  of  **Whiteman"  for  **  Whit- 
man.'' Henry  v.  State,  id.  388.  "Shiped"  and 
**saide,"  in  a  forged  instrument,  may  be  properly 
spelled  ** shipped"  and  "  said,"  in  the  indictment, 
without  variance. 


LEGAL  DBFimriONS  OF  COMMON  WORDS. 

X. 


IN  StaU  V.  MuUen,  35  Iowa,  199,  it  was  held  that 
a  flat-boat,  floating  on  a  river,  with  a  cabin  on 
it,  with  men  and  women  eating,  sleeping,  and  living 
on  it,  may  be  a  ** house  of  ill-fame;"  adopting 
Webster's  definition,  "a  building  or  edifice  for  the 
habitation  of  man;  a  dwelling  place,  mansion,  or 
abode  for  any  of  the  human  species.  It  may  be  any 
size,  and  composed  of  any  materials  whatever." 

In  Kitson  v.  Mayor,  26  Mich.  325,  ** saloon"  was 
held  to  mean  a  place  of  refreshment,  and  not  neces- 
sarily a  place  where  intoxicating  liquor  is  sold.  The 
court  said:  **This  is  certainly  the  popular  under- 
standing of  the  term,  and  it  is  applied  in  all  orderly 
communities  to  all  places  where  persons  resort  to 
obtain  food  or  drink,  which  are  not  also  devoted 
to  some  other  business:  Undoubtedly  a  narrower 
meaning  is  sometimes  applied,  as  it  is  to  *  grocery,' 
and  as  it  once  was  to  *  tavern. '  But  saloons,  and 
groceries,  and  taverns,  are  mainly  designed  for  in- 
nocent purposes."  So,  in  State  v.  Mansk^r,  36  Tex. 
364,  where  it  is  said :  **  That  might  be  the  name  of 
a  private  parlor  or  residence,  a  room  for  the  recep- 
tion of  company,  or  for  works  of  art,  or  a  place  for 
refreshments  alone.  It  is  true  that  a  house  or  room 
used  for  retailing  spirituous  liquors  is  sometimes 
improperly  called  a  saloon,  but  this  improper  use  of 
the  word  cannot  impart  to  it  any  such  improper 
legal  signification."  But  a  **  saloon-keeper  "  means 
a  retailer  of  cigars,  liquors,  etc.  CahiU  v.  Camp- 
leUy  105  Mass.  40. 

Two  is  not  an  **  unusual  number,"  when  applied 
to  persons  violently  entering  disputed  premises. 
Pike  V.   Witt,  104  Mass.  595. 

"In  common  pariance,  a  *  dram '  means  something 
that  has  alcohol  in  it  —  something  that  can  intoxi- 
cate."   Lacy  V.  StaU,  32  Tex.  227. 

A  watch  is  not  a  **  jewel  or  ornament."  Ramaley 
V.  Leland,  43  N.  Y.  539.  The  court  said:  "It  is 
not  carried  or  used  as  a  jewel  or  ornament,  but  as  a 
time-piece  or  chronometer,  an  article  of  ordinary 
weaf  by  most  travellers  of  every  class,  and  of  daily 
and  hourly  use  by  all.  It  is  as  useful  and  necessary 
to  the  guest  in  his  room  as  out  of  it,  in  the  night  as 
the  day 'time.  It  is  carried  for  use  and  convenience, 
and  not  for  ornament." 

A  cook  in  a  hotel  is  not  a  "laborer"  within  a 
lien  act.     SuUivan^s  Appeal-,  77  Penn.  St.  107. 

A  dangerous  place  fifty  feet  from  a  street  is  not 
*' contiguous  "  to  the  street.  Chapman  v.  Cooh,  10 
B.  L  804;  8.  C,  14  Am.  Rep.  684. 


"Militia"  are  not  "troops."  Dunne  v.  People,  94 
111.  120.  The  court  said:  "Lexicographers  and 
others  define  militia,  and  so  the  common  under- 
standing is,  to  be  *  a  body  of  armed  citizens  trained 
to  military  duty,  who  may  be  called  out  in  certain 
cases,  but  may  not  be  kept  on  service  like  standing 
armies,  in  time  of  peace.'  That  is  the  case  as  to 
the  active  militia  of  this  State.  The  men  compris- 
ing it  come  from  the  body  of  the  militia,  and  when 
not  engaged  at  stated  periods  in  drilling  and  other 
exercises,  they  return  to  their  usual  avocations,  as  is 
usual  with  militia,  and  are  subject  to  call  when  the 
public  exigencies  demand  it.  Such  an  organize^ 
tion,  no  matter  by  what  name  it  may  be  designated, 
comes  within  no  definition  of  Hroops,'  as  that 
word  is  used  in  the  Constitution.  The  word 
^  troops, '  conveys  to  the  mind  the  idea  of  an  armed 
body  of  soldiers,  whose  sole  occupation  is  war  or 
service,  answering  to  the  regular  army.  The  organ- 
ization of  the  active  militia  of  the  State  bears  no 
likeness  to  such  a  body  of  men.  It  is  simply  a  do- 
mestic force  as  distinguished  from  regular  *  troops,' 
and  is  only  liable  to  be  called  into  service  when  the 
exigencies  of  the  State  make  it  necessary. " 

Singular  as  it  may  appear,  the  loaning  of  money 
on  Sunday  is  "business."  Proewert  v.  Decker^  Wis- 
consin Supreme  Court. 

A  telephone  is  a  "telegraph,"  and  a  telephonic 
conversation  is  a  "telegram."  Attorney- General  v. 
Edison  Telephone  Company,  43  L.  T.  (N.  S.)  697. 
This  was  under  a  statute  defining  a  "telegram"  as 
any  message  or  communication  transmitted  by  tele- 
graph, and  a  "telegraph"  as  " a  wire  or  wires  used 
for  the  purpose  of  telegraphic  communication,  with 
any  casing,  coating,  tube,  or  pipe  inclosing  the  same, 
and  any  apparatus  connected  therewith  for  the  pur- 
pose of  telegraphic  communication."  Stephen,  J., 
in  the  course  of  a  very  long  and  scientific  opinion, 
observed :  "  The  conversation  must  be  a  communis 
cation,  even  if  the  word  *  message '  is  less  appropri- 
ate. It  is  ^  transmitted '  or  sent  through  a  wire  used 
for  the  purpose  of  conmiunication,  and  that  com- 
munication is  telegraphic  according  to  the  common 
use  of  language,  though  it  involves  no  writing. 
The  various  affidavits  filed  give  a  complete  history 
of  the  word  *  telegraph, '  and  show  that  from,  the 
first  invention  of  semaphores  till  within  the  last  few 
years  no  contrivance  of  the  sort  did  literally  write 
at  a  distance,  but  that  the  word  was  applied  to  a 
variety  of  contrivances  which,  by  signals  perceptible 
sometimes  by  the  sense  of  sight,  and  sometimes  by 
the  sense  of  hearing,  convoyed  intelligence  to  great 
distances  in  a  much  shorter  time  than  a  letter  could 
be  carried."  "No  one  supposes  that  the  Legisla- 
ture intended  to  refer  specifically  to  telephones 
many  years  before  they  were  invented,  but  it  is 
highly  probable  that  they  would,  and  it  seems  to  us 
clear  that  they  eventually  did,  use  language  embrac- 
ing future  discoveries  as  to  the  use  of  electricity  for 
the  purpose  of  conveying  intelligence.*^  ''We  hold 
that  a  conversation  held  through  a  telephone  is 
either  a  message,  of  at  all  erents,  a  communication 
transmitted  by  a  telegraph,  which  is  the  definition 
of  a  telegram.    A  small  question  was  ndsed  on  tho 
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word  'tranaznitted.'  When  one  person  speaks  to 
another  it  was  said  he  *  makes,  ^  but  docs  not  *  trans- 
mit, '  a  communication.  The  answer  is  that  when 
he  speaks  through  a  wire  some  miles  long  he  sends 
what  he  says  through  the  wire  or  transmits  it.  As 
the  defendants  contended  that  the  very  voice  itself 
was  so  sent,  this  seems  specially  clear  as  against 
them." 

A  single  act  of  personal  violence  by  husband  to  wife 
does  not  constitute  "cruelty  of  treatment"  within 
the  statute  of  divorce.  HoshaU  v.  Hoshall^  51  Md.  72; 
8.  C,  84  Am.  Rep.  298.  Here  the  parties  had  peaceably 
lived  together  for  thirty  years,  when,  as  the  court 
observed,  a  **  quarrel  grew  out  of  the  employment  in 
the  family  of  a  young  woman  servant,  and  probably 
from  some  feeling  of  jealousy  on  the  part  of  the 
wife.  But  there  is  no  evidence  of  any  improper 
conduct  on  the  part  of  the  husband,  or  any  suffi- 
cient cause  for  the  old  lady's  feeling  of  jealousy 
and  dissatisfaction.  Moreover,  the  woman  servant 
had  been  sent  away  some  time  before,  by  the  wife, 
which  shows  that  her  legitimate  authority  in  the 
family  was  not  destroyed  or  interfered  with  by  her 
husband." 

In  Rex  V.  Beardmore,  1  Burr.  792,  it  was  held  that 
*'upon"  does  not  mean  **in."  This  was  a  motion 
for  an  attachment  against  an  under-sheriff  for  re- 
mitting part  of  a  sentence.  One  John  Shebbeare 
had  been  condemned  to  "be  set  in  and  upon  the 
pillory,"  but  it  appeared  that  the  defendant  only 
stood  upon  the  platform  of  the  pillory,  unconfincd 
and  at  his  ease,  attended  by  a  servant  in  livery, 
both  servant  and  livery  being  hired  for  the  occasion, 
holding  an  umbrella  over  his  head  all  the  time; 
that  his  head,  hands,  neck,  or  arms,  were  not  at  all 
confined  or  put  into  the  holes  of  the  pillory,  but  he 
sometimes  put  his  hands  in  the  holes  in  order  to 
rest  himself.  It  appeared,  too,  that  the  defendant 
attended  as  under-sheriff,  "-with  his  wand,"  and 
that  "  he  treated  the  criminal  with  great  complais- 
ance in  taking  him  to  and  from  the  pillory."  Many 
affidavits  were  produced  to  show  that  the  defend- 
ant stood  in  the  manner  which  had  prevailed  for 
thirty  or  forty  years  in  Middlesex,  and  that  ever 
since  one  or  two  persons  who  had  been  locked  down 
in  the  pillory  were  killed,  it  had  been  customary 
not  to  fasten  their  heads  in  the  middle  hole,  but 
only  to  compel  them  to  stand  with  the  head  and 
face  showing  through  that  hole,  and  their  hands  in 
the  other  holes.  Defendant's  counsel  contended 
that  the  sentence  of  quartering  traitors  and  burning 
their  bowels  is  never  strictly  executed,  **  nor  the 
punishment  of  burning  in  the  hand,  which  is  con- 
stantly and  notoriously  done  in  the  facej  and  with 
the  knowledge  of  the  judges  themselves,  wUh  a  cold 
iron,"  This  last  quoted  sentence  is  as  pure  a  speci- 
men of  a  ball  as  ever  was  seen.  If,  for  /ace,  we 
read  ,pr«Mnce,  which  is  evidently  what  was  meant, 
we  get  rid  of  the  idea  that  it  could  have  been  im- 
ftgined  more  lenient  to  brand  a  man  in  the  face  than 
<m  the  handf  and  of  the  still  more  terrific  idea  that 
the  pamshment  was  transferred,  for  the  sake  of 
.vaaatcj,  from  the  hmi  of  the  offender  to  the  face  of 
^kUjmigm;  bat  we  do  not  get  rid  of  the  implied 


miracle  of  burning  a  man  **with  a  cold  iron."  We 
think  Mr.  Reporter  Burrow  must  have  come  from 
the  west  side  of  the  channel.  Lord  Mansfield  found 
fault  with  the  defensive  affidavits,  and  remarked : 
"  So  many  affidavits,  so  studiously  and  artfully 
penned,  to  be  safely  sworn  in  one  sense  and  read  in 
another,  are  an  aggravation."  Justice  Dennison 
concurred,  and  said :  * '  It  cannot  be  pretended  that 
standing  erect  upon  the  pillory,  is  being  set  in  it." 
Now,  if  we  had  been  of  counsel  for  the  defendant, 
we  should  have  cited  an  ancient  and  conclusive  au- 
thority, to  wit.  The  Two  Gentlemen  of  Verona^  where 
Launce,  describing  what  he  has  undergone  for  his 
ungrateful  cur,  says:  ^^Ihnvo  stood  on  the  pillory 
for  geese  he  hath  killed."  The  court,  however, 
went  against  the  defendant,  saying  the  criminal  was 
* '  a  gross  offender,  an  infamous  libeller  of  the  king 
and  government, "  and  fined  the  defendant  £50,  and 
ordered  him  to  be  imprisoned  for  two  months  and 
until  the  fine  should  be  paid.  The  court  seemed  to 
lay  stress  on  the  umbrella,  and  we  ourselves  think 
that  was  a  refinement  of  mercy,  to  say  nothing  of 
the  servant  in  livery. 


CODIFICATION  OF  THE  COMMON  LAW  AS 

TO  INSANITY. 

1AM  sure  that  the  acute  minds  of  many  of  our  most 
distinguished  lawyers  have  not  failed  to  perceive 
the  iiicoiiKruities  and  deficiencies  of  the  present  law, 
and  yet  there  are  many  who  seem  adverse  to  any  at- 
tempt to  make  the  law  of  iusauity  more  conformable 
than  it  is  with  medical  science.  Lord  Justice  Bramwell 
told  the  select  committee  on  the  homicide  bill :  *'  I  think 
that  although  the  present  law  lays  down  such  a  defini- 
tion of  madness  *  that  nobody  is  hardly  ever  really  mad 
enough  to  be  vnthin  iU  yet  it  is  a  logical  and  a  good  defi- 
nition." He  further  stated  that  in  his  opinion  the  law 
was  right,  because  it  might  deter  many  insane  persons 
f romfcrime  by  the^threat  of  punishment.  Lord  Justice 
Blackburn,  in  his  testimony  before  the  select  commit- 
tee on  the  homicide  bill,  said :  **  On  the  question  of 
what  amounts  to  insanity  that  would  prevent  a  person 
being  punishable  or  not,  I  have  read  every  definition 
which  I  ever  could  meet  with,  and  never  was  satisfied 
with  one  of  them,  and  have  endeavored  in  vain  to 
make  one  satisfactory  to  myself.  I  verily  believe  that 
it  is  not  in  human  power  to  do  it.  You  must  take  it 
that  in  every  individual  case  you  must  look  at  the  cir^ 
cunMtances  and  do  the  best  you  can  to  say  whether  it 
was  the  disease  of  the  mind  which  was  the  cause  of  the 
crime,  or  the  party's  criminal  will."  He  also  said: 
*''But  ice  cannot  fail  to  see  that  there  are  cases  where  the 
person  is  clearly  not  responsible,  and  yet  knew  right  from 
wrong.*^  He  then  goes  on  to  give  the  case  of  a  woman 
he  tried  who  had  killed  one  child  and  was  going  to  kill 
another,  but  who  fortunately  dropped  the  second  child 
and  went  to  a  neighbor,  telling  her  what  she  had  done. 
This  woman  clearly  know  the  difference  between  right 
and  wrong  and  knew  the  character  of  her  act,  and  on 
the  definition  in  the  McNaughton  case  in  1843,  was 
guilty.  Lord  Justice  Blackburn  however,  as  the  wo- 
man was  a  raving  maniac,  so  charged  the  jury  on  the 
ground  of  exceptional  cases  that  the  jury  found  her 
"not  guilty,  on  the  ground  of  insanity,"  and  rightly. 
The  Lord  Chief  Justice  of  England,  in  his  criticism  of 
Sir  Fitzjames  Stephens'  plan  of  codifying  the  law  of 
insanity,  said :  **Ab  the  law  as  expounded  by  the  Judges 
in  the  House  of  Lords  now  stands,  it  is  only  when 
mental  disease  produces  inoa^gaftVty  V>  ^%NXwcqiSaBo.\M^»> 
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tween  right  and  wrong  that  immunitj  from  the  penal 
consequences  of  crime  is  admitted.  The  present  bill 
introduces  a  new  element,  the  absense  of  the  power  of 
self-control.  I  concur  most  heartily  in  the  proposed 
alteration  of  the  law,  having  been  always  strongly  of 
opinion  thaU  as  the  pathology  of  insanity  abundantly 
establishes^  titer e  are  fo^-ms  of  mental  disease  in  whichj 
though  th€  patient  is  quite  aware  he  is  about  to  do  trroiiflf, 
the  will  becomes  overpowered  by  the  force  of  iiTCsistihle 
impulse ;  the  power  of  self-control  when  destroyed  or  sus- 
pended by  mental  disease  becomes^  I  think,  a)i>  essential 
elemejit  of  responsibility.^*  The  Lord  Chief  Justice  of 
England  in  his  weighty  and  truly  scientific  opinion, 
the  intrinsic  weight  of  which  is  immense,  deserves  the 
admiration  of  both  the  legal  and  medical  profession  all 
over  the  world.  Lord  Moncrief,  the  Lord  Justice 
Clerk  of  Scotland,  has  said  from  the  bench  that  *'  in 
%roint  of  fact  there  are  very  few  lunatix^  who  do  not  know 
right  from,  vrrong,'^  an  opinion  which  I  have  myself  in- 
sisted on  before  the  New  Tork  Medico-Legal  Society 
in  two  different  papers  read  there.  If  wo  have  the 
absence  of  self-control  produced  by  disease  of  tJie  body 
affecting  the  mindy  in  any  given  case  of  homicide  on 
trial,  it  seems  to  me  that  every  fair-minded  lawyer  in 
America  will  concur  in  acknowledging  that  we  have 
here  a  philosophic  or  scientific  principle  on  which  to 
found  the  plea  of  **  not  guilty,  on  the  ground  of  insan- 
ity," and  one  which  includes  the  cases  of  all  insane 
criminals.  It  does  not  seem  to  me  that  in  the  question 
of  what  constitutes  insanity  the  members  of  the  two 
great  professions  of  law  and  medicine  should,  or  at  all 
need  to,  entertain  essentially  different  and  irreconcil- 
able views,  or  that  on  the  question  of  the  irrcf  ponsi- 
bility  of  criminals  who  are  supposed  to  be  insane  there 
should  be  such  a  diversity  of  opinion  as  exists  to-day. 
The  physician  naturally  studies  the  whole  history  of 
his  patient  and  his  ancestry,  and  searches  for  the  causes 
of  any  bodily  and  mental  changes  that  he  finds,  and 
thus  arrives  at  the  true  pathology  of  the  disease ;  while 
the  lawyer  and  jurist  is  mainly  interested  in  the  exint- 
ence  of  mental  disease,  its  degree  and  its  influence  on 
conduct.  We  know  far  more  about  insanity  than  they 
did  the  last  generation,  and  it  is  obviously  unfair  that 
laws  pertaining  to  insanity  when  the  knowledge  of 
that  disease  was  comparatively  in  its  infancy,  should 
not  be  amended  to  keep  pace  with  our  increased 
knowledge  of  the  pathology  of  mental  disease.  In 
that  form  of  homicidal  monomania  where  the  patient 
is  possessed  of  a  sudden,  blind,  motiveless,  unreason- 
ing impulse  to  kill,  I  do  not  think  that  there  is  any 
desire,  motive  or  reasoning  intention  to  commit  such 
a  deed,  the  true  pathology  of  this  form  of  insanity  con- 
sisting, it  seems  to  me,  in  a  vis  a  tergo  received  from 
the  diseased  action  of  the  brain.  We  have  here  a  dis- 
eased  state  of  mind  with  absence  of  self- control.  We 
have  in  suicidal  monomania  also  a  vis  a  tergo  received 
from  the  diseased  action  of  the  brain,  in  which  while 
perhaps  our  patient  exhibits  no  other  mental  derange- 
ment, with  no  delusion  or  other  intellectual  disorder, 
the  blind,  motiveless,  unreasoning  impulse  to  suicide 
which,  alike  with  the  homicidal  impulse,  is  the  joint 
result  of  undoubted  insanity.  In  both  these  cases  the 
impulse  is  long  enduring  and  gives  rise  to  actions  of  pa- 
tient deliberation  and  of  cunning  contrivance.  The 
lawyer  and  physician  are  willing  alike  to  recognize 
disease  in  the  suicidal  act;  why  then,  the  apparent  un- 
willingness to  recognize  disease  in  the  homicidal  act  ? 
We  must  not  look  at  these  questions  socially  and  eth- 
ically, but  by  the  aid  of  the  light  of  modern  pathology, 
as  the  Lord  Chief  Justice  of  England  has  done  already. 
There  are  many  persons  bom  with  a  predisposition  to 
madness,  and  symptoms  indicating  that  disease  display 
themselves  at  frequent  intervals  through  the  whole 
course  of  life,  but  for  many  years  may  never  reach 
saoli  a  pitch  Bs  to  Induce  those  in  contact  with  such 
penons  to  treat  them  aa  Insane.    When  an  overt  act 


is  committed  by  such  persons,  can  any  one  question  the 
value  of  a  careful  study  of  the  past  life  and  acts  of  the 
accused?  His  life  has  exhibited  the  natural  history  of 
insanity,  and  with  our  present  accurate  and  tmst- 
wortby  method  of  investigation  a  careful  and  experi- 
enced physician  in  nervous  diseases  can  dearly  point 
out  to  the  lawyer  and  jurist  the  unmistakable  evi- 
dences of  mental  disease  which  the  latter,  necessarily, 
alone  and  unaided  could  not  discover.  The  lawyer 
and  physician  should  naturally  aid  each  other  in  such 
investigations  impartially  and  by  the  light  of  science. 
I  have  elsewhere  pointed  out  that  epileptics  are  to  be 
classed  in  the  most  homicidal  group  of  all,  also  that 
puerperal  women  and  women  at  the  climacteric  period 
are  subject  at  times  to  dangerous  delusions,  and  also 
that  kleptomania  is  a  peculiarity  of  a  certain  number 
of  cases  of  general  paralysis.  These  facts  areclassioal, 
and  should  be  so  accepted  by  the  judiciary  and  by  the 
legal  profession  generally.  In  a  paper  on  *' Mental 
Responsibility  and  the  Diagnosis  of  Insanity  in  Crim- 
inal Cases,"  read  before  the  New  York  Medico- Legal 
Society  and  subsequently  published  in  the  English 
Journal  of  Psychological  Medicine  and  3fental  Pa* 
thology,  I  suggested  a  series  of  eight  questions  which, 
it  seemed  to  me,  if  adopted  by  jurists  in  criminal  cases 
would  form  a  most  efficient  and  just  test  in  any  given 
case.  Perhaps  the  legal  profession  may  prefer  the 
simpler  proposition  which,  as  the  result  of  Sir  Fitz- 
james  Stephen's  attempt  to  codify  the  common  law  of 
England  on  insanity  may  be  briefiy  summed  up  as 
follows,  viz :  Homicide  is  not  criminal  if  tf^e  person  by 
wlwm  it  is  committed  is,  at  the  time  when  he  commits  it, 
prevented  by  any  disease  affecting  his  mind  from  con- 
trolling  his  own  cotiduct.  This  is  very  simple  and  very 
comprehensive,  and  therefore  the  legal  profession  may 
very  properly  prefer  it  to  my  own.  The  eight  questions 
which  I  proposed  in  my  paper  are  as  follows,  viz: 

1.  Have  the  prisoner's  volitions,  impulses  or  acts 
been  determined  or  influenced  at  all  by  insanity,  and 
are  his  mental  functions  —  thought,  feeling  and  ac- 
tion —  so  deranged,  either  together  or  separately,  as  to 
incapacitate  him  for  the  relatifms  of  life? 

2.  Does  the  prisoner  come  of  a  stock  whose  nervous 
constitution  has  been  vitiated  by  some  defect  or  ail- 
ment calculated  to  impair  its  efficiency  or  damage  its 
operations? 

3.  Has  the  prisoner  been  noticed  to  display  mental 
infirmities  or  peculiarities  which  were  due  either  to 
hereditary  transmission  or  present  mental  derange- 
ment ? 

4.  Has  the  prisoner  tlie  ability  to  control  mental  action^ 
or  has  he  not  sufficieyit  mental  power  to  control  the  sud- 
den  impulses  of  his  disordered  mind^  and  docs  he  act 
under  the  blind  ir\fl\ience  of  evil  impulses  which  he  can 
7i,either  regulate  nor  control  t 

5.  Has  the  act  been  influenced  at  all  by  hereditary 
taint  which  has  become  intensifled  so  that  the  morbid 
element  has  become  quickened  into  overpowering  ac- 
tivity, and  so  that  the  moral  senses  have  been  over- 
borne by  the  superior  force  derived  from  disease? 

6.  Was  the  act  effected  by,  or  the  product  of,  insane 
delusion  ? 

7.  Was  the  act  performed  without  adequate  incent- 
ive or  motive  ? 

8.  Does  the  prisoner  manifest  excitement  or  depres- 
sion, moody,  difficult  temper,  extraordinary  proneness 
to  jealousy  and  suspicion,  a  habitual  extravagance  of 
thought  and  feeling,  an  inability  to  appreciate  nice 
moral  distinctions,  and  finally  does  he  give  way  to 
gusts  of  passion  and  reckless  indulgence  of  appetite? 
Some  or  all  of  these  characteristics  in  number  eight 
are  found  generally  in  connection  with  transmitted 
mental  Inflrmity. 

In  closing  this  perhaps  too  lengthy  paper,  I  desire  to 
speak  briefly  apon  the  Bubject  of  teetamentaix  oapae- 
ity .    In  my  opinion  the  mental  UDtoondiieM  of  a  man 
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acted  with  tbo  testnmaritarj-  dlepiiaitiua, 
oDght  not  to  de9trn7  tpBtamctitarf  capiicity.  1[  the 
will  of  a.  peraoii  ia  nut  affected  b;,  or  U  tiot  llie  product 
of,  aa  Ins&ne  delualun,  It  ahould  be  regarded  as  valid. 
DelusiouB  per  se  should  not.  I  thluk,  void  a  will.  A 
penon  maj  be  a  monumaulao  aud  jet  have  BufBoletit 
meatal  capacily  to  makB  a.  villd  will.  In  titeb  a  caae 
the  meutat  [acaltiea  are  often  uiilmpBlrad  and  uudig- 
turbad.  The  most  important  point  to  he  looked  Into 
la  ickelhtr  the  tMtutor  ho*  toi'ored  iinfural  nffectioii  ami 
Iheelaimao/nearreUiiio'ithlp  iuthemakiiigof  the  will 
ill  qoestiou.  The  testalor'a  tneiitnl  taoultieB  muat  he 
(U  far  normal  that  he  ahall  uuderataiid  tlie  asture  of 
the  act  and  also  the  ooiiaequeiioca  ut  It,  and  he  tniml 
ulno  havt  a  dtariilea  asto  Uit  amoiml  of  proptrly  trhich 
hi  {a  dinpoging  of.  There  muet  be  a  clear,  aouiid  mural 
aetise,  and  the  human  Inatitiots  and  alTeotiona  muat  be 
intact.  There  muat  be  no  insane  suspioiou  or  averajun 
and  no  loss  or  impuirmeut  of  reason  and  judgment.  A 
penon  ihould  not  be  coualdenid  capable  of  making  a 
Tuiid  will  if  the  act  in  queation  hoa  buen  the  product 
iif.  or  h&a  been  actuated  or  influenced  at  alt  by  lat, 
taeriHlltarj  taint  which  baa  intlueuoed  his  vuliliuns. 
Impulsea  oraota;  or  2d.  by  niental  diaease  or  inaauity 
which  haa  weakened,  purr er tod  ur  destroyed  the 
mental  funotiona.  E.  C.  M. 
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KlLHOtTtlK,  Plaintiff  In  Err 


-.  Thompson  etai 


jiirladktion  to 
e  private  affBira  of  the 

tbB  onutllullonal  provision  m  to  the  privilege  of  members  ol 
GoD^reBB  tor  any  aiieech  or  delwite  Id  eilbHr  Iioubs  1b  not 
limited  to  words  spoken  in  debatt'.  but  applies  towrllteu 
raporto,  rasolnlioni  ofTered  in  wrtling.  and  to  the  act  of 
Tothig  whether  orally  or  otherwise  — in  nbort,  to  (hlnga 
EeneraHy  dona  in  a  sEBsion  of  the  house  by  one  of  Its  mem- , 
ben  la  relation  to  iLe  bu-Jnesa  before  It. 

ThaHotue  of  Representative-.^,  upou  tbe  proposed  ground  that 
the  UnitedStateawas  a  credltorof  a  bankrupt  firm  by  rea- 
son of  the  improvident  deposit  of  public  moneys  wiih  auch 
Bnnby  tfaeSriretary  of  theTreainiry;  tbatttie  flrni  hai!  a 
valuable  interest  In  amaCIer  known  as  the  real  mtatepoul^ 
that  the  afisij^ce  in  bonlfruptoy  of  the  flitn  had  made  a 
settlement  nith  the  other  members  of  the  pool  <o  the  loss 
of  the  creditors  of  the  firm  Incluiline  the  United  SMtea, 
and  tbat  the  eourta  were  poweriesa  to  aCord  adequate  re- 
dreiB  to  thecreditore,  appointed  a  commtttee  from  Its  own 
D)embenitolDi|uirelDtot>ieDBtiireiuiil  history  of  thru  pool, 
the  character  of  the  settlement,  etc..  with  powers  to  aead 
for  penona  and  papen.  In  the  progreeaof  (he  ia^'efttiea- 
tlon  by  (blecommltteepIalaliS,  a  witness  nib iXEDned  be- 
fore tbem,  refused  to  state  the  names  of  the  niembera  of 
the  pool  widaiso  to  produce  records  relating  totbemal- 
Isn  required  of  him,  and  repealed  his  refusal  before  the 
House,  whereupon,  at  the  ioslance  of  the  committee  and 
Bpon  their  report,  the  House  by  resulutlon  ordered  the 
biiprlaonment  of  the  plaintiff  for  contempt.  In  pursoniice 
ofthia  reaolutlon  the  Speaker  of  the  House  IsBued  awnr- 
>Bot  to  the  *erceant-al-arms  directing  such  impriaonment, 
which  was  duly  executed .  In  an  Hcliou  for  false  impris- 
rnment  aealnst  the  Bergeant-at-arma  and  members  of  the 


All',  (I)  that  iJie  regointion  aulhorlzlDg  the  investigation  «Ba 
In  exctm  of  the  consUCutional  powers  vt  the  House ;  the 
aounlttae  were  without  lawful  authority  to  compel  the 
filalntUt  lo  l«*Clty;  the  wanantof  the  speaker  was  void 
lor  wool  of  jnilidlctloii,  aad  the  imprisonment  of  plaintiff 
*mwtOiiniHawt>il  aaQunritf;  and  (%  that  the  prori^doa 


atlvo^  for  an)' speech  or  debate  la  either  Iiouse,  shall  not 
be  questioned  In  any  other  place,"  relieved  Ihe  comniltlPe 
from  liability  tor  rcsolnliona  and  votes  bi  favor  of  plaUlt. 
Iff's  imprisonment. 

IN  error  to  the  Supreme  Court  of  the  District  of  Co- 
lumbia.   The  opinion  states  the  caae. 

M1I.I.KR.  J.  Tbo  plaintiff  In  error  aued  the  defend- 
ant in  that  court  in  an  action  of  trospasa  for  (nlse  Im- 
pri  sou  mo  n  t.  0  hatpin  K  them  with  taking  him  from  hi» 
houae  with  furoe  aud  anna  and  detaining  him  aa  a 
prisoner  In  the  common  jail  of  the  District  fur  torty- 
flve  dajB  without  any  reasonable  or  probable  oauae, 
contrary  to  law  and  at^ainst  bis  will. 

Michael  C  Kerr,  who  was  also  sued  as  one  of  the  de- 
fendanla.  died  before  service  of  proceaa,  and  the  BulC 
abated  aa  to  him. 

John  Q.  Thompson  pleaded  aepnratoly:  first,  the 
eeneral  isaue;  nud  secoudly,  a  apeclal  plea  of  juatiflco- 
llon.  which  will  be  more  fully  considered,  founded  on 
the  tact  that  in  what  he  did  he  acted  aa  sereeant-at^ 
arms  of  the  House  of  Representatives  of  the  Consreaa 
of  the  United  States,  and  under  its  orders. 

The  other  defendants  pleaded  joiutly  the  iceneral 
iaaue,  aud  a  plea  uljuatiacatiuo  similar  to  Thompson's, 
except  that  thoy  alleged  themaelvos  to  have  been  mem- 
bers of  the  House  of  Itepreaetitatlves,  and  members  of 
a  committee  of  that  house,  and  that  what  thej  did  was 
in  tbat  capacity  and  was  warranted  by  the  ciroum' 
stances,  which  they  Tully  set  out  in  the  plea. 

To  both  these  special  pleaH  the  plaintiff  demurred, 
and  his  demurrer  bolus  oveirulcd,  a  judgment  wa« 
rendered  for  the  defcudnuta.  The  case  therefore 
stands  before  ua  aa  it  did  in  the  Supreme  t'ourt  of  the 
District,  on  thesuffloiency  of  these  apeciaJ  plena.  They 
are  somewhat  long,  are  very  full  in  their  statement  of 
the  facta  which  are  supposed  to  juetlry  the  Imprison' 
uient  ol  the  plaintiff,  and  relying  aa  thoy  do  on  tbo 
privileges  of  the  Houso  of  Rcpreseutativea.  tbey  pre- 
sent  a  queation,  or  rather  questious,  of  serious  iniport- 
nnoe  tor  our  oonsiderallon. 

As  the  plea  of  Mr.  Thoiupsou  Bets  out  the  facte  ou 
which  all  the  dofenduuta  rely,  with  auoh  slight  eioep- 
tioiis  as  will  bo  noticed  spccidoally  in  regard  to  the 
uthor  defendanta,  we  wit)  hero  give  the  substance  of 
It.  He  allcgea  that  the  Cougreaa  of  the  United  States 
was  lu  seaalon  at  Waahlngtou  during  tbo  time  of  the 
trespasses  with  which  defendants  aro  charged.  That 
Michael  C.  Kerr  was  speaker  of  the  Houae  of  Bepre- 
soutBtivea.  George  M.  Adams  was  clerk,  and  he,  the 
defendant,  waa  sergeant- at -arms  of  that  body,  duly 
authorlKod  and  required  to  execute  tbo  Coiiimanda  of 
said  house,  togotber  with  all  auch  proceas  Issued  by 
authority  thereof  as  abuuld  be  directed  to  faim  by  tha 
speaker.  The  plea  then  states  that  the  houae  being  lu 
session  on  the  2ilh  day  of  January,  A.  D.  187S,  adopted 
tbo  foUowing  preamble  and  resolution : 

"WHEaBAa,The  Buveniment  of  the  United  States 
la  a  creditor  of  the  Arm  of  Jny  Cooke  &  Co.,  now  lu 
baukruptcy  by  order  and  decree  of  the  District  Court 
of  the  United  Statea  in  and  for  the  Eastern  District  of 
Pennsylvania,  resulting  from  the  Improvident  deposits 
mode  by  the  Secretary  of  the  Navy  of  the  Uuited  Statea 
with  the  London  branch  of  the  snid  house  of  Jay  C-ook 
JSt  Co,  of  the  public  niuneys;  and  whereas  the  matter 
known  as  the  real-estate  pool  was  only  partially  in- 
quired Into  by  the  late  joint  select  committee  to 
inquire  into  the  alTairs  of  the  District  of  Columbia,  lu 
which  Jay  Cooke  &  Co.  hod  a  large  and  valuable  Inter- 
est;  and  whorcoa Edwin U.  Lewis,  truateeof  the  eatate 
and  cffoota  ot  anld  Cnu  of  Jay  Cooke  &  Co..  has  n>- 
oeutly  made  n  aettlcmeut  ot  tbo  intereat  of  the  estate 
of  Jay  Cooke  &  Co.  with  the  asaociatea  ot  said  flrm  ot 
Jay  Cooke  &  Co..  to  the  dlaadviuitaf;a&v\A.\ci«b,'«K\'>.'i» 
allegedi  ol  the  aonuicQaa  onA^vyca  <A  Ka\>V  b  '  ' 
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eluding  the  goverument  of  tho  United  States;  and 
whereas  tho  courts  are  now  powerless,  by  reason  of 
said  settlement,  to  afford  adequate  redress  to  said 
creditors : 

*^Iie8olved,  That  a  special  committee  of  five  members 
of  this  house,  to  be  selected  by  tho  speaker,  be  appointed 
to  inquire  into  the  nature  and  history  of  said  real-estate 
pool,  and  the  character  of  said  settlement,  with  tho 
amount  of  property  involved,  in  which  Jay  Cooke  & 
Co.  were  interested,  and  the  amount  paid  or  to  be  paid 
in  said  settlement,  with  power  to  send  for  persons  and 
papers,  and  report  to  this  house." 

The  plea  then  alleges  the  appointment  of  the  other 
defendants  as  such  committee,  with  one  Piatt,  who  is 
not  sued,  and  their  entry  upon  tho  performance  of  the 
duties  imposed  by  the  resolution. 

It  is  set  out  that  in  the  progress  of  this  inquiry  the 
plaintiff  was  duly  subpoenaed  and  came  before  them, 
and  being  'questioned  as  to  tho  members  of  the  real- 
estate  pool,  refused  to  answer  the  following  question 
on  that  subject :  **  Will  you  please  state  where  each  of 
the  five  members  reside,  and  will  you  please  state  their 
names?" 

The  plea  that  further  alleges  that  *'  the  said  Hallet 
Kilbourn,  although  ordered  and  commanded  by  tho 
said  subpoena  to  bring  with  him  and  produce  before 
the  said  committee  certain  records,  papers  and  maps 
relating  to  said  inquiry,  still  when  asked  the  following 
question  by  the  said  committee :  *■  Mr.  Kilbourn,  are  you 
now  prepared  to  produce,  in  obedience  to  the  subpoena 
duces  tecum,  the  records  which  you  have  been  required 
by  the  committee  to  produce? '  (which  records,  papers 
and  maps  were  pertinent  to  the  question  of  inquiry) 
tho  said  Hallet  Kilbourn  knowingly  and  willfully  re- 
fused to  produce  said  records." 

It  is  then  shown  that  tho  committee  reported  the 
matter  to  the  house,  and  further  reported  that  **  the 
committteo  are  of  opinion  and  report  that  it  is  neces- 
sary for  the  efficient  prosecution  of  the  inquiry  ordered 
by  tho  house  that  the  said  Hallet  Kilbourne  should  be 
required  to  respond  to  the  subpoena  duces  tecum  and 
answer  the  questions  which  he  has  refused  to  answer; 
and  that  there  is  no  sufficient  reason  why  the  witness 
should  not  obey  said  subpoena  duces  tecum  and  answer 
tho  questions  which  ho  has  refused  to  answer;  and 
that  his  refusal  as  aforesaid  is  in  contempt  of  this 
house." 

Mr.  Kilbourn  was  then,  the  plea-  states,  arrested  on 
the  speaker's  warrant  on  9  chargo  of  contempt  and 
brought  before  the  house,  and  still  refusing  to  answer 
the  same  question  when  propounded  to  him  by  the 
speaker  and  to  produce  tho  papers  demanded  of  him 
by  the  order  of  tho  committee,  the  house  passed  the 
following  resolution : 

^^Resolved^  That  Hallet  Kilbourn  having  been  heard 
by  the  house,  pursuant  to  the  order  heretofore  made 
requiring  him  to  show  cause  why  he  should  not  answer 
questions  propounded  to  him  by  a  committee,  and  re- 
spond to  the  subpoena  duces  tecum  by  obeying  the 
same,  and  having  failed  to  show  sufficient  cause  why 
he  should  not  answer  said  questions  and  obey  said  sub- 
poena duces  tecum,  bo  and  is  therefore  considered  in 
contempt  of  said  house  because  of  said  failure. 

**  1.  Resolved,  That  in  purging  himself  of  the  con- 
tempt for  which  Hallet  Kilbourn  is  now  in  custody, 
the  said  Kilbourn  shall  bo  required  to  state  to  the 
house  whether  he  is  now  willing  to  appear  before  the 
committee  of  the  house  to  whom  he  has  hitherto  do- 
oliued  to  obey  a  certain  subpoena  duces  tecum,  and  to 
answer  certain  questions  and  obey  said  subiKsna  duces 
tecum  and  answer  said  questions ;  and  if  he  answers 
that  he  is  ready  to  appear  before  said  committee  and 
obey  said  subpoena  duces  tecum,  and  answer  said  ques- 
tions, then  said  witness  shall  have  the  privilege  to  so 
appear  and  obey  and  answer  forthwith,  or  so  soon  as 
said  cojnjaHteeoau  be  oonvened,  and  that  in  the  mean- 


time the  witness  remain  in  custody;  and  in  the  event 
that  said  witness  shall  answer  that  he  is  not  ready  to 
so  appear  before  said  committee  and  obey  said  sub- 
poena duces  tecum  and  make  answer  to  said  questions 
as  aforesaid,  then  that  said  witness  be  recommitted  to 
the  said  custody  for  the  continuance  of  said  contempt, 
and  that  such  custody  shall  continue  until  the  said 
witness  shall  communicate  to  this  house  through  said 
committee  that  he  is  ready  to  appear  before  said  com- 
mittee and  make  such  answer  and  obey  said  subpoena 
duces  tecum ;  and  that  in  executing  this  order  the  ser- 
geant-at-arms  shall  cause  the  said  Kilbourn  to  be  kept 
in  his  custody  in  the  common  jail  of  the  District  of 
Columbia." 

The  speaker  thereupon  issued  to  the  defendant 
Thompson,  as  sergeant-at-arms  of  the  house,  his  writ 
with  the  seal  of  the  house  and  the  speaker's  name  duly 
affixed  to  it,  which  writ,  after  reciting  the  foregoing 
resolutions  in  hac  verba,  adds,  "Now,  therefore,  you 
are  hereby  commanded  to  execute  the  same  accord- 
ingly." 

The  plea  then  avers  that  under  the  authority  of  this 
writ  the  defendant  Thompson  did  arrest  said  Kilbourn, 
using  no  more  force  than  was  necessary,  and  kept  him 
in  custody  in  the  common  jail  until  he  was  released  by 
a  writ  of  habeas  corpus  issued  by  the  Hon.  David  K. 
Cartter,  Chief  Justice  of  the  Supreme  Court  of  the 
Dhitrict  of  Columbia,  which  are  the  same  trespasses 
complained  of,  and  none  other. 

The  other  defendants,  after  pleading  the  same  mat- 
ters set  out  in  Thompson's  plea,  add  the  following, 
pertinent  to  themselves  and  not  to  him: 

''And  these  defendants  state  that  they  did  not  in  any 
manner  assist  in  tho  last  mentioned  afrest  and  impris- 
onment of  the  said  Hallet  Kilbourn,  nor  were  they  in 
any  way  concerned  in  the  same,  nor  did  they  order  or 
direct  the  same,  save  and  except  by  their  votes  in  favor 
of  tho  last  above  mentioned  resolutions  and  order  com- 
manding the  speaker  to  issue  his  warrant  for  said  arrest 
and  imprisonment,  and  (save  and  except)  by  their  par- 
ticipation as  members  in  the  introduction  of  and  assent 
to  said  official  acts  and  proceedings  of  said  house  which 
these  defendants  did  and  performed  as  members  of  the 
said  House  of  Representatives  in  the  due  discharge  of 
their  duties  as  members  of  said  house,  and  not  other- 
wise. 

'*  Which  are  the  same  several  supposed  trespasses 
whereof  the  said  Hallet  Kilbourn  hath  above  in  his 
said  declaration  complained  against  these  defendants, 
and  not  other  or  different,  with  this,  that  these  de- 
fendants do  aver  that  the  said  Hallet  Kilbourn,  the 
now  plaintiff,  and  the  said  Hallet  Kilbourn  in  the  said 
resolutions,  orders,  and  warrants  respectively  men- 
tioned, was  and  is  one  and  the  same  person,  and  that 
at  the  said  several  times  in  this  plea  mentioned,  and 
during  all  the  time  therein  mentioned,  the  said  Con- 
gress of  tho  United  States  was  assembled  and  sitting, 
to  wit,  at  Washington  aforesaid,  in  the  county  afore- 
said, and  these  defendants  were  and  are  members  of 
the  House  of  Representatives,  one  of  the  houses  of  said 
Congress,  and  as  such  members,  in  said  participation 
in  the  action  of  the  house  as  above  set  forth,  voted  in 
favor  of  said  resolutions  and  orders  as  above  set  forth, 
and  saving  and  excepting  said  participation  in  the  ao- 
tion  of  the  house  as  set  forth  in  the  body  of  this  plea, 
they  had  no  concern  or  connection  in  any  manner  or 
way  with  said  supposed  trespasses  complained  of  against 
them  by  the  plaintiff;  and  this  these  defendants  are 
ready  to  verify.'* 

The  argument  before  us  has  assumed  a  very  wide 
range,  and  includes  the  discussion  of  almost  every  sug- 
gestion that  can  well  be  couoeiyed  on  the  subject.  The 
two  extremes  of  the  controversy  are,  the  proposition 
on  the  part  of  the  plaintiff  that  the  House  of  Repre- 
sentatives has  no  power  whatever  to  punish  for  a  con- 
tempt of  its  authority ;  and  on  the  part  of  defend  Ant8» 
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that  saoh  power  undoubtedly  exists,  and  when  that 
body  has  formally  exercised  it,  it  must  be  presumed 
that  it  was  rightfully  exercised. 

This  latter  proposition  assumes  the  form  of  expres- 
sion BometiAies  used  with  reference  to  courts  of  justice 
of  general  jurisdiction,  that  having  the  power  to  punish 
for  contempts,  the  judgment  of  the  house  that  a  person 
is  guilty  of  such  contempt  is  conclusive  everywhere. 

Conceding  for  the  sake  of  the  argument  that  there 
are  cases  in  which  one  of  the  two  bodies  that  make 
together  the  Congress  of  the  United  States  may  pun- 
ish for  contempt  of  its  authority  or  disregard  of  its 
orders,  it  will  scarcely  be  contended  by  the  most  ardent 
advocate  of  their  power  in  that  respect  that  it  is  un- 
Umited. 

The  power  of  Congress  itself,  when  acting  through 
the  concurrence  of  both  branches,  is  a  power  depend- 
ent solely  on  the  Constitution.  Such  powers  as  are  not 
found  in  that  Instrument,  either  by  express  cn^nt  or 
by  fair  implication  from  what  is  granted,  are  **  reserved 
to  the  States  respectively,  or  to  the  people."  Of  course 
neither  branch  of  Congress,  when  acting  separately, 
can  lawfully  exercise  more  power  than  is  conferred  by 
the  Constitution  on  the  whole  body,  except  in  the  few 
Instances  where  authority  is  conferred  on  either  house 
separately,  as  in  the  case  of  impeachments.  No  gen- 
eral power  of  inflicting  punishment  by  the  Congress  of 
the  United  States  is  found  in  that  instrument.  It  con- 
tains in  the  provision  that  no  '*  i>erson  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law," 
the  strongest  implication  against  punishment  by  order 
of  the  legislative  body.  It  has  been  repeatedly  decided 
by  this  court  and  by  others  of  the  highest  authority 
that  this  means  a  trial  in  which  the  rights  of  the  party 
shall  be  decided  by  a  tribunal  appointed  by  law,  which 
tribunal  Is  to  be  governed  by  rules  of  law  previously 
established.  An  act  of  Congress,  which  proposed  to 
adjudge  a  man  guilty  of  a  crime  and  inflict  the  pun- 
ishment, would  be  conceded  by  all  thinking  men  to  be 
unauthorized  by  any  thing  in  the  Constitution.  That 
Instrument,  however,  is  not  wholly  silent  as  to  the  au- 
thority of  the  separate  branches  of  Congress  to  inflict 
punishment.  It  authorizes  each  house  to  punish  its 
own  members.  The  third  clause  of  the  flfteenth  sec- 
tion of  the  first  article  declares  that  *'  Each  house  may 
determine  the  rules  of  its  proceedings,  punish  its  mem- 
bers for  disorderly  behavior,  and,  with  the  concurrence 
of  two-thirds,  expel  a  member."  And  in  the  clause 
jnst  preceding  It  is  said  that  they  **may  be  authorized 
to  compel  the  attendance  of  absent  members  in  such 
manner  and  under  such  penalties  as  each  house  may 
provide.'/  These  provisions  are  equally  instructive  in 
what  they  authorize  and  in  what  they  do  not  author- 
ize. There  is  no  express  power  in  that  instrument 
conferred  on  either  house  of  Congress  to  punish  for 
contempts. 

The  advocates  of^his  power  have  therefore  resorted 
to  an  implication  of  its  existence  founded  on  two  prin- 
cipal arguments.  These  are:  1.  Its  exercise  by  the 
House  of  Commons  of  England,  from  which  country 
we,  it  is  said,  have  derived  our  system  of  parliament- 
ary law ;  and  2.  The  necessity  of  such  a  power  to  en- 
able the  two  houses  of  Congress  to  perform  the  duties 
and  exercise  the  powers  which  the  Constitution  has 
conferred  on  them. 

That  the  power  to  punish  for  contempt  has  been  ex- 
ercised by  the  House  of  Commons  in  numerous  in- 
■taoees  Is  well  known  to  the  general  student  of  history 
And  is  aothentioated  by  the  rolls  of  the  Parliament. 
And  there  is  no  question  but  that  this  has  been  upheld 
1^  the  oourtfl  of  Westminster  Hall .  Among  the  most 
notable  of  these  latter  cases  are  the  judgments  of  the 
Comt  of  King's  Bench  in  the  case  of  Brass  Colby,  Lord 
Maifor  rflAmdon^  8  Wilson,  168,  decided  in  the  year 
1771;  the  eue  of  BwdeU  r.  Ahbott,  14  East,  1,  in  1811. 
In  which  tbe  opinion  was  deliyered  by  Lord  Ellen- 


borough,  and  in  the  case  of  the  Sheriff  of  Middlesex,  in 
11  Ad.  &  El.  278,  in  1840.  Opinion  by  Lord  Denman, 
Ch.  J. 

It  is  important,  however,  to  understand  on  what 

.  principle  this  power  in  the  House  of  Commons  rests, 

that  we  may  see  whether  it  is  applicable  to  the  two 

Itouses  of  Cong^ress,  and  if  it  be,  whether  there  are 

limitations  to  its  exercise. 

While  there  is  in  the  adjudged  cases  in  the  English 
courts  little  agreement  of  opinion  as  to  the  extent  of 
this  power,  and  the  liability  of  its  exercise  to  be  in- 
quired into  by  the  courts,  there  id  no  difference  of 
opinion  as  to  its  origin.  This  goes  back  to  the  period 
when  the  bishops,  the  lords,  and  the  knights  and  bur- 
gesses met  in  one  body,  and  were,  when  so  assembled, 
called  the  High  Court  of  Parliament. 

They  were  not  only  called  so,  but  the  assembled  Par- 
liament exereised  the  highest  functions  of  a  court  of 
judicature,  representing  in  that  respect  the  judicial 
authority  of  the  king  in  his  Court  of  Parliament. 
While  this  body  enacted  laws,  it  also  rendered  judg- 
ments in  matters*  of  private  right,  which,  when  ap- 
proved by  the  king,  were  recognized  as  valid.  Upon 
the  separation  of  the  Lords  and  Commons  into  two 
separate  bodies,  holding  their  sessions  in  different 
chambers,  and  hence  called  the  House  of  Lords  and 
the  House  of  Commons,  the  judicial  function  of  re- 
viewing by  appeal  the  decisions  of  the  courts  of  West- 
minster Hall  passed  to  the  House  of  Lords,  where  it 
has  been  exereised  without  dispute  ever  since.  To  the 
Commons  was  left  the  power  of  impeachment,  and 
perhaps  others  of  a  judicial  character,  and  jointly  they 
exereised,  until  a  very  recent  period,  the  power  of 
passing  bills  of  attainder  for  treason  and  other  high 
crimes,  which  are  in  their  nature  punishment  for  crime 
declared  judicially  by  the  High  Court  of  Parliament 
of  the  kingdom  of  England. 

It  is  upon  this  idea  that  the  two  houses  of  Parliament 
were  each  courts  of  judicature  originally,  which, 
though  divested  by  usage  and  by  statute,  probably,  of 
many  of  their  judicial  functions,  have  yet  retained  so 
much  of  that  power  as  enables  them,  like  any  other 
court,  to  punish  for  a  contempt  of  these  privileges  and 
authority,  that  the  power  rests. 

In  the  case  of  Burdett  v.  Abbott,  already  referred  to 
as  sustaining  this  power  in  the  Commons,  Mr.  Justice 
Bailey  said,  in  support  of  the  judgment  of  the  Court 
of  King's  Bench:  **In  an  early  authority  upon  that 
subject,  in  Lord  Coke,  4  Inst.  23,  it  is  expressly  laid 
down  that  the  House  of  Commons  has  not  only  a  legis- 
lative character  and  authority,  but  is  also  a  court  of 
judicature;  and  there  are  instances  put  there  in  which 
the  power  of  committing  to  prison  for  contempts  has 
been  exercised  by  the  House  of  Commons,  and  this, 
too,  in  cases  of  libel.  If,  then  (said  he)  the  house  be 
a  court  of  judicature,  it  must,  as  is  in  a  degree  admit- 
ted by  plaintiff's  counsel,  have  the  power  of  supporting 
its  own  dignity  as  essential  to  itself;  and  without 
power  of  commitment  for  contempts  it  could  not  sup- 
port its  dignity."  In  the  opinion  of  Lord  Ellenbo- 
rough  In  the  same  case,  after  stating  that  the  separation 
of  the  two  houses  of  Parliament  seeems  to  have  taken 
place  as  early  as  the  49th  of  Henry  III,  about  the  time 
of  the  battle  of  Evesham,  he  says  the  separation  was 
probably  effected  by  a  formal  act  for  that  purpose  by 
the  king  and  Parliament.  He  then  adds :  "  The  privi- 
leges which  have  since  been  enjuyed,  and  the  functions 
which  have  been  uniformly  exereised  by  each  branch 
of  the  Legislature,  with  the  knowledge  and  acquies- 
cence of  the  other  house  and  of  the  king,  must  be 
presumed  to  be  privileges  and  functions  which  then, 
that  is,  at  the  very  period  of  separation,  were  statuta- 
bly  assigned  to  each."  He  then  asks :  *'  Can  the  High 
Court  of  Parliament,  or  either  of  thA  Vwq  \iw»ra  ^\ 
which  it  oons\sl«,  be  deemoaLWOlt  \.o  v«iw«^\'^^'*«^^^*^^ 
that  authorVty  ol  vviuVabVn*  a\imm*aei\5  \ot  w\V«kmv'^> 
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wbioh  is  acknowledged  to  belong,  and  is  daily  exer- 
cised as  belonging  to  every  superior  court  of  law,  of 
less  dignity  undoubtedly  than  Itself?"  This  power 
is  here  distinctly  placed  on  the  ground  of  the  judicial 
character  of  Parliament,  which  is  compared  in  that 
respect  with  the  other  courts  of  superior  jurisdiction 
and  is  said  to  be  of  a  dignity  higher  than  they. 

In  the  earlier  case  of  Colby,  Lord  Mayor  of  London, 
De  Gray,  Chief  Justice,  speaking  of  the  House  of  Com- 
mons, which  had  committed  the  lord  mayor  to  the 
Tower  of  London  for  having  arrested  by  judicial  pro- 
cess one  of  its  messengers,  says :  **  Such  an  assembly 
must  certainly  have  such  authority,  and  it  is  legal  be- 
cause necessary.  Lord  Coke  says  they  have  a  judicial 
power;  each  member  has  a  judicial  seat  in  the  house; 
he  speaks  of  matters  of  judicature  of  the  House  of 
Commons.'*  Mr.  Justice  Blackstone,  in  concurring  in 
the  judgment,  said :  *'  The  House  of  Commons  is  a 
Supreme  Court,  and  they  are  judges  of  their  own  privi- 
leges and  contempts,  more  especially  with  reference  to 
their  bwn  members."  Mr.  Justice  Gould  also  laid 
stress  upon  the  fact  that  the  **  Housd  of  Commons  may 
be  properly  called  judges,"  and  cites  4  Coke's  Inst.  47, 
to  show  that  an  alien  cannot  be  elected  to  Parliament, 
because  stick  a  person  can  hold  no  place  of  judicature,*^ 

In  the  celebrated  case  of  Stockdale  v.  Hansards  9 
Ad.  &  El.  1,  decided  in  1838,  this  doctrine  of  the 
omnipotence  of  the  House  of  Commons  in  the  asser- 
tion of  its  privileges  received  its  first  serious  check  in 
a  court  of  law.  The  House  of  Commons  had  ordered 
the  printing  and  publishing  of  a  report  of  oi^e  of  its 
committees,  which  was  done  by  Hansard,  the  official 
printer  of  the  body.  This  report  contained  matter  on 
which  Stockdale  sued  Hansard  for  libel.  Hansard 
pleaded  the  privilege  of  the  house,  under  whose  orders 
he  acted,  and  the  question  on  demurrer  was,  assuming 
the  matter  published  to  be  libellous  in  its  character, 
did  the  order  of  the  house  protect  the  publication? 

Sir  John  Campbell,  attorney-general,  in  an  exhaust- 
ive argument  in  defense  of  the  prerogative  of  the 
house,  based  it  upon  two  principal  propositions, 
namely,  tha^  the  House  of  Commons  is  a  court  of 
judicature,  possessing  the  same  right  to  punish  for 
contempt  that  other  courts  have,  and  that  its  powers 
and  privileges  rest  upon  the  lex  %)arliamenti — the  laws 
and  customs  of  Parliament.  These,  he  says,  and  cites 
authorities  to  show  it,  are  unknown  to  the  judges  and 
lawyers  of  common-law  courts,  and  rest  exclusively 
in  the  knowledge  and  memory  of  the  members  of  the 
two  houses.  He  argues,  therefore,  that  their  judg- 
ments and  orders  on  matters  pertaining  to  these  privi- 
leges are  conclusive,  and  cannot  be  disputed  or  re- 
viewed by  the  ordinary  courts  of  judicature. 

Lord  Den  man,  in  a  masterly  opinion,  concurred  in 
by  the  other  judges  of  the  King's  Bench,  ridicules  the 
idea  of  the  existence  of  a  body  of  laws  and  customs 
of  Parliament  unknown  and  unknowable  to  anybody 
else  but  the  members  of  the  two  houses,  and  holds 
with  an  Incontrovertible  logic  that  when  the  rights  of 
the  citizen  are  at  stake  in  a  court  of  justice,  it  must, 
if  these  privileges  are  set  up  to  his  prejudice,  examine 
for  itself  into  the  nature  and  character  of  those  laws, 
and  decide  upon  their  extent  and  effect  upon  the  rights 
of  the  parties  before  the  court.  While  admitting,  as 
he  does  in  the  subsequent  case  of  the  Sheriff  of  Mid- 
d/e«ex,  in  11  Ad.  &  El.,  that  when  a  person  is  commit- 
ted by  the  House  of  Commons  for  a  contempt  in  regard 
to  a  matter  of  which  that  house  had  jurisdiction,  no 
I  other  court  can  relieve  the  party  from  the  punishment 
which  it  may  lawfully  inflict,  he  holds  that  the  ques- 
tion of  the  jurisdiction  of  the  house  is  always  open  to 
the  inquiry  of  the  courts  in  a  case  where  that  question 
is  properly  presented. 

But  perhaps  the  most  satisfactory  discussion  of  this 

subject,  aa  applicable  to  the  proposition  that  the  two 

houBtf'  ^^  ^^-ongreaa  are  iuvested  with  the  same  power 


of  punishing  for  contempt,  and  with  the  same  peculiar 
privileges,  and  the  same  power  of  enforcing  them« 
which  belonged  by  ancient  usage  to  the  houses  of  the 
English  Parliament,  is  to  be  found  in  some  recent  de- 
cisions of  the  Privy  Council.  That  body  is  by  its  con- 
stitution vested  with  authority  to  hear  and  decide 
appeals  from  the  courts  of  the  provinces  and  colonies 
of  the  kingdom. 

The  leading  case  is  that  of  Keilly  v.  Carson  and 
others,  4  Moore's  P.  C.  C.  13,  decided  in  1841.  There 
were  present  at  the  hearing.  Lord  Chancellor  Lynd- 
hurst.  Lord  Brougham,  Lord  Denman,  Lord  Abinger, 
Lord  Cottenham,  Lord  Campbell,  Vice- Chancellor 
Shad  well,  the  chief  justice  of  the  Common  Pleas,  Mr. 
Justice  Erskine,  Dr.  Lushington,  and  Mr.  Baron  Parke, 
who  delivered  the  opinion,  which  seems  to  have  re- 
ceived the  concurrence  of  all  the  eminent  judges 
named. 

Measuring  the  weight  of  its  authority  by  the  reputa- 
tion of  the  judges  who  sat  in  the  case  and  agreed  to 
the  opinion,  it  would  be  difficult  to  find  one  more  en- 
titled on  that  score  to  be  received  aa  conclnsiye  on  the 
points  which  it  decided. 

The  case  was  an  appeal  from  'the  Supreme  Court  of 
Judicature  of  Newfoundland.  John  Kent,  one  of  the 
members  of  the  House  of  Assembly  of  that  island, 
reported  to  that  body  that  Keilly,  the  appellant,  liad 
been  guilty  of  a  contempt  of  the  privileges  of  the 
house  in  using  toward  him  reproaches,  in  gross  and 
threatening  language,  for  observations  made  by  Kent 
in  the  house;  adding,  **  your  privilege  shall  not  protect 
you."  Keilly  was  brought  before  the  house  and  added 
to  his  offense  by  boisterous  and  violent  language,  and 
was  finally  committed  to  jail  under  an  order  of  the 
house  and  the  warrant  of  the  speaker.  The* appellant 
sued  Carson,  the  speaker,  Kent,  and  other  members, 
and  Walsh,  the  messenger,  who  pleaded  the  facts  above 
stated  and  relied  on  the  authority  of  the  house  as  suffi- 
cient protection.  The  judgment  of  the  court  of  New- 
foundland was  for  the  defendants,  holding  the  plea 
good. 

This  judgment  was  supported  in  argument  before 
the  Privy  Council  on  the  ground  that  the  legislative 
assembly  of  Newfoundland  had  the  same  parliamentary 
rights  and  privileges  which  belonged  by  usage  to  the 
Parliament  of  England,  and  that,  if  this  were  not  so, 
it  was  a  necessary  incident  to  every  body  exercising 
legislative  functions  to  punish  for  contempt  of  its  au- 
thority. The  case  was  twice  argued  in  the  Privy 
Council,  on  which  its  previous  judgment  in  the  case 
of  Beaumont  v.  Barrett^  1  Moore's  P.  C.  G.  76,  was 
much  urged,  in  which  both  those  propositions  had 
been  asserted  in  the  opinion  of  Baron  Parke.  Refer^ 
ring  to  that  case  as  an  authority  for  the  proposition 
that  the  power  to  punish  for  a  contempt  was  incident 
to  every  legislative  body,  the  opinion  of  Baron  Parke 
in  the  later  case  uses  this  language :  "  There  is  no  de- 
cision of  a  court  of  justice,  nor  dther  authority,  in 
favor  of  the  right,  except  that  of  the  case  of  Beaumont 
V.  Barretts  decided  by  the  judicial  committee,  the 
members  present  being  Lord  Brougham,  Mr.  Justice 
Bosanquet,  Mr.  Justice  Erskine,  and  myself.  Their 
lordships  do  not  consider  that  case  as  one  by  which 
they  ought  to  be  bound  in  deciding  the  present  ques- 
tion. The  opinion  of  their  lordships,  delivered  by 
myself,  immediately  after  the  argument  was  cIoscmI, 
though  it  clearly  expressed  that  the  power  was  inci- 
dental to  every  legislative  assembly,  was  not  the  only 
ground  on  which  that  judgment  rested,  and  therefore 
was  in  some  deg^o  extra-judicial ;  but  besides  this,  it 
was  stated  to  be  founded  entirely  on  the  dictum  of  Lord 
EUenborough  in  BurdeU  v.  Abbott^  which  dichun,  we 
all  think,  cannot  be  taken  as  authority  for  the  abstract 
proposition  that  every  legislative  body  has  the  power 
of  committing  for  contempt.  The  obeervatlon  w*s 
BkAde  by  his  lordship  with  referenoe  to  tiie  peonliar 
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powers  of  Parliament,  and  ought  not,  we  all  think,  to 
be  extended  any  further.  We  all,  therefore,  think 
that  the  opinion  expressed  bj  myself  in  Beaumont  v. 
BarreU  ought  not  to  affeot  our  deoision  in  the  present 
case,  and  there  being  no  other  authority  on  the  sub- 
ject, we  decide  according  to  the  principle  of  the  com- 
mon law  that  the  House  of  Assembly  have  not  the 
power  contended  for.  They  are  a  local  Legislature, 
with  every  power  reasonably  necessary  for  the  exer- 
cise of  their  functions  and  duties,  but  they  have  not 
what  they  erroneously  supposed  themselves  to  possess 
—  the  same  exclusive  privileges  which  the  law  of  Eng- 
land has  annexed  to  the  House  of  Parliament."  In 
another  part  of  the  opinion  the  subject  is  thus  disposed 
of:  '*Iti8  said,  however,  that  this  power  belongs  to 
the  House  of  Commons  of  England;  and  this,  it  is 
contended,  affords  us  authority  for  holding  that  it  be- 
longs, as  a  legal  incident  by  the  common  law,  to  an 
assembly  with  analogous  functions.  But  the  reason 
why  the  House  of  Commons  has  this  power  is  not  be- 
cause it  is  a  representative  body  with  legislative  func- 
tions, but  by  virtue  of  ancient  usage  and  prescription; 
the  lex  et  contuetudo  parliameyitL  which  forms  a  part 
of  the  common  law  of  the  land,  and  according  to 
which  the  High  Court  of  Parliament  before  its  divis- 
ion, and  the  House  of  Lords  and  Commons  since,  are 
invested  with  many  privileges,  that  of  punishment  for 
contempt  being  one.''  The  opinion  also  discusses  at 
length  the  necessity  of  this  power  in  a  legislative  body 
for  its  protection,  and  to  enable  it  to  discharge  its  law- 
making functions,  and  decides  against  the  proposition. 
But  the  case  before  us  does  not  require  us  to  go  so  far, 
as  we  have  cited  it  to  show  that  the  powers  and  privi- 
leges of  the  House  of  Commons  of  England,  on  the 
subject  of  punishment  for  contempts,  rest  on  princi- 
ples which  have  no  application  to  other  legislative 
bodies,  and  certainly  can  have  none  to  the  House  of 
Bepreaentatives  of  the  United  States — a  body  which 
Is  in  no  sense  a  court,  which  exercises  no  functions 
derived  from  its  once  having  been  a  part  of  the  highest 
ooart  of  the  realm,  and  whose  functions,  so  far  as  thoy 
partake  in  any  degree  of  that  character,  are  limited  to 
punishing  Its  own  members  and  determining  their 
election.  The  case,  however,  which  we  have  just  been 
considering,  was  followed  in  the  same  body  by  Fenton 
T.  Hampton^  11  Moore*s  P.  C.  C.  847,  and  Doyle  v.  Fed' 
ccmer,  L.  B.,  1  P.  C.  A  pp.  328,  in  both  of  which,  on  ap- 
peals from  other  provinces  of  the  kingdom,  the  doc- 
trine of  the  case  of  Keiily  v.  Carson  and  otfierst  is  fully 
reaffirmed. 

We  are  of  opinion  that  the  right  of  the  House  of 
Bepreaentatives  to  punish  the  citizen  for  a  contempt 
of  Its  aothority  or  breach  of  its  privileges,  can  derive 
no  support  from  the  precedents  and  practices  of  the 
two  houses  of  the  English  Parliament  nor  the  adjudged 
oases  In  which  the  Ehiglish  courts  have  upheld  these 
practices.  Nor  can  it  be  sa^,  taking  what  has 
fallen  from  the  English  judges,  and  especially  the  later 
cases  on  which  we  have  just  commented,  that  much 
aid  is  given  to  the  doctrine,  that  this  power  exists  as 
one  neoessazy  to  enable  either  house  of  Congress  to 
exercise  snocessfully  their  function  of  legislation. 

This  latter  proposition  is  one  which  we  do  not  pro- 
pose to  decide  in  the  present  case,  because  we  are  able 
to  decide  it  without  passing  upon  the  existence  or  non- 
existence of  such  a  power  in  aid  of  the  legislative 
function. 

As  we  have  already  said,  the  Constitution  expressly 
empowers- each  house  to  punish  its  own  members  for 
disorderly  behavior.  We  see  no  reason  to  doubt  that 
this  paniihment  may  in  a  proper  case  be  imprlson- 
DMiit,  ftud  that  it  many  be  for  refusal  to  obey  some  rule 
oa  ttwt  mbjeot  made  by  the  house  for  the  preservation 
of  onltf* 

Bo.  itoOt  i^pwaUy  wtaioh  each  house  is  authorized 
to  liiilet  te  Older  to  compel  the  attendance  of  ak>sent 


meml>er8  may  be  imprisonment,  and  this  may  be  for  a 
violation  of  some  order  or  standing  rule  on  that 
subject. 

Each  house  is  by  the  Constitution  made  the  judge 
of  the  election  and  qualification  of  its  members.  In 
deciding  on  these  it  has  an  undoubted  right  to  exam- 
ine witnesses  and  inspect  papers,  subject  to  the  usual 
rights  of  witnesses  in  such  cases ;  and  it  may  be  that  a 
witness  would  be  subject  to  like  punishment  at  the 
hands  ot  the  body  engaged  in  trying  a  contested  elec- 
tion, for  refusing  to  testify,  that  he  would  if  the  case 
were  pending  before  a  court  of  judicature. 

The  House  of  Representatives  has  the  sole  right  to 
impeach  officers  of  the  government,  and  the  Senate  to 
try  them.  Where  the  question  of  such  impeachment 
is  l>efore  either  l>ody  acting  in  its  appropriate  sphere 
on  that  subject,  we  see  no  reason  to  doubt  the  right  to 
compel  the  attendance  of  witnesses,  and  their  answer 
to  proper  questions,  in  the  same  manner  and  by  the 
use  of  the  same  means,  that  courts  of  justice  can  in 
like  cases. 

Whether  the  power  of  punishment  in  either  house 
by  fine  or  imprisonment  goes  beyond  this  or  not,  we 
are  sare  that  no  person  can  be  punished  for  contumacy 
as  a  witness  before  either  house,  unless  his  testimony 
is  required  in  a  matter  into  which  that  house  has  juris- 
diction to  inquire,  and  we  feel  equally  sure  that 
neither  of  these  bodies  possesses  the  general  power  of 
making  inquiry  into  the  private  affairs  of  the  citizen. 

It  is  believed  to  be  one  of  the  chief  merits  of  the 
American  system  of  written  constitution  law,  that  all 
the  powers  intrusted  to  governments,  whether  State 
or  National,  are  divided  into  the  three  grand  depart- 
ments of  the  executive,  the  legislative  and  the  judicial. 
That  the  functions  appropriate  to  each  of  these 
branches  of  government  shall  be  vested  in  a  separate 
body  of  public  servants,  and  that  the  perfection  of  the 
system  requires  that  the  lines  which  separate  and  di- 
vide these  departments  shall  be  broadly  and  clearly 
defined.  It  is  also  essential  to  the  successful  working 
of  this  system,  that  the  persons  intrusted  with  power  • 
in  any  one  of  these  branches  shall  not  t>e  permitted  to 
encroach  upon  the  powers  confided  to  the  others,  but 
that  each  shall  by  the  law  of  its  creation  be  limited  to 
the  exercise  of  the  powers  appropriate  to  its  own  de- 
partment and  no  other.  To  these  general  propositions 
there  are  in  the  Constitution  of  the  United  States 
some  important  exceptions.  One  of  these  is,  that  the 
president  is  so  far  made  a  part  of  the  legislative  power, 
that  his  assent  is  required  to  the  enactment  of  all 
statutes  and  resolutions  of  Congress. 

This,  however,  is  so  only  to  a  limited  extent,  for  a 
bill  may  t>ecome  a  law  notwithstanding  the  refusal  of 
the  president  to  approve  it,  by  a  vote  of  two-thirds  of 
each  house  of  the  Legislature. 

So,  also,  the  Senate  is  made  a  partaker  in  the  func- 
tions of  appointing  officers,  and  making  treaties,  which 
are  supposed  to  l>e  properly  executive,  by  requiring  its 
consent  to  the  appointment  of  such  officers  and  the 
ratification  of  treaties.  The  Senate  also  exercises  the 
judicial  power  of  trying  impeachments  and  the  house 
of  preferring  articles  of  impeachment. 

In  the  main,  however,  that  instrument,  the  model  on 
which  are  constructed  the  fundamental  laws  of  the 
States,  has  blocked  out  with  singular  precision,  and  in 
bold  lines,  in  its  three  primary  articles,  the  allotment 
of  power  to  the  executive,  the  legislative,  and  judicial 
departments  of  the  government.  It  also  remains  true, 
as  a  general  rule,  that  the  powers  confided  by  the  Con- 
stitution to  one  of  these  departments  cannot  be  exer- 
cised by  another. 

It  may  be  said  that  these  are  truisms  which  need  no 
repetition  here  to  give  them  force.    But  while  the  ex- 
perience of  almost  a  century  has  In  general  ahA^^  %» 
wise  and  oommenda\A<d  IotYmmraiqa  Vci  ^A«S^^\>^^aA 
branobea  Itom  cuoToaA\i\DSii\A  xiv^i^  ^^laa  ^'Oas!tv^^^ 
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uot  to  be  deuied  that  such  attempts  have  been  made, 
aud  it  is  believed  not  always  without  success.  The  in- 
crease in  the  number  of  States,  in  their  population  and 
wealth,  and  in  the  amount  of  power,  if  uot  in  its 
nature  to  be  exercised  by  the  Federal  government, 
presents  powerful  and  growing  temptations  to  those  to 
whom  that  exercise  is  intrusted  to  overstep  the  just 
boundaries  of  their  own  department,  and  enter  upon 
the  domain  of  one  of  the  others,  or  to  assume  powers 
not  intrusted  to  either  of  them. 

The  House  of  Representatives  having  the  exclusive 
right  to  originate  bills  of  revenue,  whether  by  taxation 
or  otherwise ;  having  with  the  Senate  the  right  to  de- 
clare war,  and  to  fix  the  compensation  of  all  officers 
and  servants  of  the  government,  and  vote  the  supplies 
which  must  pay  that  compensation ;  and  being  also 
the  most  numerous  body  of  all  those  engaged  in  the 
exercise  of  the  primary  powers  of  the  government,  is 
for  these  reasons  least  of  all  liable  to  suffer  encroach- 
ments upon  its  appropriate  domain. 

By  reason,  also,  of  its  popular  origin,  and  the  fre- 
quency with  which  the  short  term  of  office  of  its  mem- 
bers requires  the  renewal  of  their  authority  at  the 
hands  of  the  people  —  the  great  source  of  all  power  in 
this  country  —  encroachments  by  that  body  on  the 
domain  of  co-ordinate  branches  of  the  government 
would  be  received  with  less  distrust  than  a  similar  ex- 
ercise of  unwarranted  power  in  any  oth6r  department 
of  the  government.  It  is  all  the  more  necessary, 
therefore,  that  the  exercise  of  power  by  this  body, 
when  acting  separate  from  and  independent  of  all 
other  depositaries  of  power,  should  be  watched  with 
vigilance,  and  when  called  in  question  before  any  other 
tribunal  having  the  right  to  pass  upon  it,  that  it  should 
receive  the  most  careful  scrutiny. 

In  looking  to  the  preamble  and  resolution  under 
which  the  committee  acted,  before  which  Mr.  Kilbourn 
refused  to  testify,  we  are  of  opinion  that  the  House  of 
Representatives  not  only  exceeded  the  limit  of  its  own 
authority,  but  assumed  a  power  which  could  only  be 
properly  exercised  by  another  branch  of  the  govern- 
ment, because  the  power  was  in  its  nature  clearly 
judicial. 

The  Constitution  declares  that  the  judicial  power  of 
the  United  States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Con^^ress  may  from 
time  to  time  ordain.  If  what  we  have  said  of  the 
division  of  the  powers  of  the  government  among  the 
three  departments  be  sound,  this  is  equivalent  to  a 
declaration  that  no  judicial  power  is  vested  in  the 
Congress,  or  either  branch  of  it,  save  in  the  cases  spe- 
cifically enumerated  to  which  we  have  referred.  We 
do  not,  after  what  has  been  said,  deem  it  necessary  to 
discuss  the  proposition  that  if  the  investigation  which 
that  committee  was  directed  to  make  was  one  that  was 
judicial  in  its  character,  and  which  could  only  be 
properly  and  successfully  made  by  a  court  of  justice, 
and  if  it  related  to  a  matter  in  which  relief  or  redress 
could  be  .  had  only  by  a  judicial  proceeding,  the 
power  attempted  to  be  exercised  was  one  confided  by 
the  Constitution  to  the  judicial  and  not  to  the  legisla- 
tive department  of  the  government.  We  think  it 
equally  clear  that  the  power  asserted  is  judicial  and 
that  it  is  not  legislative. 

The  preamble  to  the  resolution  recites  that  the  gov- 
ernment of  the  United  States  is  a  creditor  of  Jay 
Cooke  &  Co.,  then  in  bankruptcy  in  the  District  Court 
of  the  United  States  for  the  Eastern  District  of  Penn- 
sylvania. 

If  the  United  States  is  a  creditor  of  any  citizen,  or 
of  any  one  else  on  whom  process  can  be  served,  the 
usual,  the  only  legal  mode  of  enforcing  payment  of 
the  debt  is  by  a  resort  to  a  court  of  justice.  For  this 
purpose,  among  others.  Congress  has  created  courts  of 
the  UiMited  Statetf,  and  ofBoers  have  been  appointed  to 
pregeoute  tbeploMS  of  the  goverament  In  these  courtB. 
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The  District  Court  for  the  Eastern  District  of  Penn- 
sylvania is  one  of  them,  aud  according  to  the  recital  of 
the  preamble,  had  taken  jurisdiction'  of  the  subject- 
matter  of  Jay  Cooke  &  Co.'s  indebtedness  to  the 
United  States,  and  had  the  whole  subject  before  it  for 
action  at  the  time  the  proceeding  in  Congress  was 
initiated.  That  this  indebtedness  resulted,  as  the  pre- 
amble states,  from  the  improvidence  of  a  secretary  of 
the  navy,  does  not  change  the  nature  of  the  suit  in  the 
court  nor  vary  the  remedies  by  which  the  debt  is  to  t)e 
recovered.  If,  indeed,  any  purpose  had  been  avowed 
to  impeach  the  secretary,  the  whole  aspect  of  the  case 
would  have  been  changed.  But  no  such  purpose  is 
disclosed.  None  can  be  inferred  from  this  preamble, 
and  the  characterization  of  the  conduct  of  the  secre- 
tary by  the  term  improvident,  and  the  absence  of 
any  words  implying  suspicion  of  criminality,  repel  the 
idea  of  such  purpose,  for  the  secretary  could  only  l>e 
impeached  for  **high  crimes  and  misdemeanors.'* 

The  preamble  then  refers  to  *'  the  real  estate  pool,** 
in  which  it  is  said  Jay  Cooke  &  Co.  had  a  large  inter- 
est, as  something  well  known  and  understood,  and 
which  had  been  the  subject  of  a  partial  investigation 
by  the  previous  Congress,  and  alleges  that  the  trustee 
in  bankruptcy  of  Jay  Cooke  &  Co .  had  made  a  settle- 
ment of  the  interest  of  Jay  Cooke  &  Co.  with  the 
associates  of  the  firm  of  Jay  Cooke  &  Co.,  to  the  dis- 
advantage and  loss  of  their  numerous  creditors,  in- 
cluding the  government  of  the  United  States,  by 
reason  of  which  the  courts  are  powerless  to  afford 
adequate  redress  to  said  creditors. 

Several  very  pertinent  inquiries  suggest  themselves 
as  arising  out  of  this  short  preamble. 

How  could  the  House  of  Representatives  know, 
until  it  had  been  fairly  tried,  that  the  courts  were 
powerless  to  redress  the  creditors  of  Jay  Cooke  &  Co.  ? 
The  matter  was  still  pending  in  a  court,  and  what  right 
had  the  Congress  of  the  United  States  to  interfere 
with  a  suit  pending  in  a  court  of  competent  jurisdic- 
tion? Again,  what  inadequacy  of  power  existed  in 
the  court,  or,  as  the  preamble  assumes,  in  all  courts, 
to  give  redress  which  could  lawfully  be  supplied  by  an 
investigation  by  a  committee  of  one  house  of  Con- 
gress, or  by  any  act  or  resolution  of  Congress  on  the 
subject?  The  case  being  one  of  a  judicial  nature,  for 
which  the  power  of  the  courts  usually  afford  the  only 
remedy,  it  may  well  be  supposed  that  those  powers 
were  more  appropriate  and  more  efficient  in  aid  of  such 
relief  than  the  powers  which  belong  to  a  body  whose 
function  is  exclusively  legislative.  If  the  settlement 
to  which  the  preamble  refers  as  the  principal  reason 
why  the  courts  are  rendered  powerless,  was  obtained 
by  fraud,  or  was  without  authority,  or  for  any  con- 
ceivable reason  could  be  set  aside  or  avoided,  it  should 
be  done  by  some  appropriate  proceeding  in  the  court 
which  had  the  whole  matter  before  it,  and  which  had 
all  the  power  in  that  case  proper  to  be  intrusted  to  any 
body,  and  not  by  Congress  or  by  any  power  to  be  con- 
ferred on  a  committee  of  one  of  the  two  houses. 

The  resolution  adopted  as  a  sequence  of  this  pre- 
amble contains  no  hint  of  any  intention  of  final  action 
by  Cong^ress  on  the  subject.  In  all  the  argument  of 
the  case  no  suggestion  has  been  made  of  what  the 
House  of  Representatives  or  the  Congress  could  have 
done  in  the  way  of  remedying  the  wrong  or  seooriug 
the  creditors  of  Jay  Cooke  &  Co.,  or  even  the  United 
States.  Was  it  to  be  simply  a  fruitless  investigation 
into  the  personal  affairs  of  individuals?  If  so,  the 
House  of  Representatives  had  no  power  or  authority 
in  the  matter  more  than  any  other  equal  number  of 
gentlemen  interested  for  the  government  of  their 
oonntiy.  By  fruitless  we  mean  that  it  oould  result  lu 
no  valid  legislation*on  the  subjeot  to  which  the  inquiry 
referred. 

What  was  this  eommlttee  obaiged  io  do  ?  To  Inquiie 
into  the  nature  and  history  of  tba  real  ertmta  pool. 
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How  indefinite !  What  was  the  real  estate  pool  ?  Is 
it  chaixed  with  any  crime  or  offense  ?  If  so,  the  courts 
alone  can  punish  the  members  of  it.  Is  it  charged 
with  a  fraud  against  the  government?  Here  again  the 
courts,  and  they  alone,  can  afford  a  remedy.  Was  it  a 
corporation  whose  powers  Congress  could  repeal? 
There  is  no  suggestion  of  the  kind.  The  word  **  pool,'* 
in  the  sense  here  used,  is  of  modern  date,  and  may  not 
be  well  understood,  but  in  this  case  it  can  mean  no 
more  than  that  certain  individuals  are  engaged  in  deal- 
ing in  real  estate  as  a  commodity  of  traffic,  and  the 
gravamen  of  the  whole  proceeding  is  that  a  debtor  of 
the  United  States  may  be  found  to  have  an  interest  in 
the  pool.  Can  the  rights  of  the  pool,  or  of  its  mem- 
bers, and  the  rights  of  the  debtor,  and  of  the  creditor 
of  the  debtor,  be  determined  by  the  report  of  a  com- 
mittee or  by  an  act  of  Congress  ?  If  they  cannot,  what 
authority  has  the  house  to  enter  upon  this  investiga- 
tion into  the  private  affairs  of  individuals  who  hold  no 
office  under  the  government? 

The  Court  of  Exchequer  of  England  was  originally 
organized  solely  to  entertain  suits  of  the  king  against 
the  debtors  of  the  crown.  But  after  a  while,  when 
the  other  courts  of  Westminster  Hall  became  over- 
crowded with  business,  and  it  became  desirable  to  open 
the  Court  of  Exchequer  to  the  general  administration 
of  justice,  a  party  was  allowed  to  bring  any  common- 
law  action  in  that  court,  on  an  allegation  that  the 
plaintiff  was  debtor  to  the  king,  and  the  recovery  in 
the  action  would  enable  him  to  respond  to  the  king's 
debtw  After  awhile  the  court  refused  to  allow  this 
allegation  to  be  controverted,  and  so,  by  this  fiction, 
the  court  came  from  a  very  limited  to  be  one  of  gene- 
ral jurisdiction.  Such  an  enlargement  of  jurisdiction 
would  not  now  be  tolerated  in  England,  and  it  is  hoped 
not  in  this  country  of  written  Constitutions  and  laws; 
bat  it  looks  very  like  it  when,  upon  the  allegation  that 
the  United  States  is  a  creditor  of  a  man  who  has  an 
interest  in  some  other  man's  business,  the  affairs  of 
the  latter  can  be  subjected  to  the  unlimited  scrutiny 
or  investigation  of  a  congressional  committee. 

We  are  of  opinion,  for  these  reasons,  that  the  reso- 
lation  of  the  House  of  Representatives  authorizing 
the  investigation,  was  in  excess  of  the  power  conferred 
on  tliat  body  by  the  Constitution ;  that  the  committee, 
therefore,  had  no  lawful  authority  to  require  Mr.  Kil- 
boum  to  testify  as  a  witness  beyond  what  he  volunta- 
rily chose  to  tell ;  that  the  orders  and  resolutions  of 
the  house,  and  the  warrant  of  the  speaker,  under  which 
Mr.  Kilboum  was  Imprisoned,  are  in  like  manner  void 
for  want  of  jurisdiction  in  that  body,  and  that  his  im- 
prisonment was  without  any  lawful  authority. 

At  this  point  of  the  inquiry  wo  are  met  by  the  case 
of  Ander9on  v.  Dunn,  decided  by  this  court  in  1821, 
reported  in  6  Wheaton,  204,  and  In  many  respects 
analogoas  to  the  one  now  under  consideration.  In  that 
ease  Anderson  sued  Dunn  for  false  imprisonment,  and 
Dunn  justified  under  a  warrant  of  the  House  of  Rep- 
resentatives directed  to  him  as  sergeant-at-arms  of  that 
body.  The  warrant  recited  that  Anderson  had  been 
found  by  the  house  **  guilty  of  a  breach  of  the  privi- 
leges of  the  house,  and  of  a  high  contempt  of  the  dig- 
nity and  authority  of  the  same."  The  warrant  directed 
the  sergeant-at-arms  to  bring  him  before  the  house, 
wlien,  by  its  order,  he  was  reprimanded  by  the  speaker. 
Neither  the  warrant  nor  the  plea  described  or  gave  any 
elew  to  the  nature  of  the  act  which  was  held  by  the 
Itouse  to  be  a  contempt.  Nor  can  it  be  clearly  ascer- 
tained from  the  report  of  the  case  what  it  was,  though 
a  alight  inference  may  l>e  derived  from  something  in 
one  of  the  arguments  of  counsel,  that  it  was  an  attempt 
to  bribe  a  member. 

Bat  howerer  that  may  be,  the  defense  of  the  ser- 
|eaot-«t-«rms  retted  on  the  broad  ground  that  the 
home,  harlng  foozid  the  plaintiff  guilty  of  a  contempt, 
md  tiiie  spoalrar,  under  the  order  of  the  honse,  having 


issued  a  warrant  for  his  arrest,  that  alone  was  sufficient 
authority  for  defendant  to  take  him  into  custody,  and 
this  court  held  the  plea  good. 

It  may  be  said  that  since  the  order  of  the  house  and 
the  warrant  of  the  speaker,  and  the  plea  of  the  ser- 
geant-at-arms, do  not  disclose  the  ground  on  which 
the  plaintiff  was  held-  guilty  of  a  contempt,  but  state 
the  finding  of  the  house  in  general  terms  as  a  judgment 
of  guilty,  and  as  the  court  placed  its  decision  on  the 
ground  that  such  a  judgment  was  conclusive  in  the 
action  against  the  officer  who  executed  the  warrant,  it 
is  DO  precedent  for  a  case  where  the  plea  establishes,  as 
we  have  shown  it  does  in  this  case  by  its  recital  of  the 
facts,  that  the  house  has  exceeded  its  authority. 

This  is  in  fact  a  substantial  difference.  But  the  court 
in  its  reasoning  goes  beyond  this,  and  though  the 
grounds  of  the  decision  are  not  very  clearly  stated,  we 
take  it  to  be  this :  that  there  is  in  some  cases  a  power 
in  each  house  of  Cong^ss  to  punish  for  contempt ;  that 
this  power  is  analogous  to  that  exercised  by  courts  of 
justice,  and  that  it  is  the  well-established  doctrine 
that  when  it  appears  that  a  prisoner  is  held  under  order 
of  a  court  of  general  jurisdiction  for  a  contempt  of  its 
authority,  no  other  court  will  discharge  the  prisoner  or 
make  further  inquiry  into  the  cause  of  his  commit- 
ment. That  this  is  the  general  rule,  though  somewhat 
modified  since  that  case  was  decided,  as  regards  the 
relations  of  one  court  to  another,  must  be  conceded. 

But  we  do  not  concede  that  the  houses  of  Congress 
possess  this  general  power  of  punishing  for  contempt. 
The  cases  in  which  they  can  do  this  are  very  limited, 
as  we  have  already  attempted  to  show.  If  they  are 
proceeding  in  a  matter  beyond  their  legitimate  cog- 
nizance, we  are  of  opinion  that  this  can  be  shown,  and 
we  cannot  give  our  assent  to  the  principle  that  by  the 
mere  act  of  asserting  a  person  to  be  guilty  of  a  con- 
tempt, they  thereby  establish  their  right  to  fine  and 
imprison  him,  beyond  the  power  of  any  court  or  any 
other  tribunal  whatever  to  inquire  into  the  grounds  on 
which  the  order  was  made.  This  necessarily  grows 
out  of  the  nature  of  an  authority  which  can  only  exist 
in  a  limited  class  of  cases,  or  under  special  circum- 
stances; otherwise  the  limitation  is  unavailing  and  the 
power  omnipoten  t.  The  tendency  of  modem  decisions 
everywhere  is  to  the  doctrine  that  Vie  jnrUidiction  of  a 
court  or  other  tribunal  to  render  a  judgment  affecting 
individual  rights  is  always  open  to  inquiry,  when  the 
judgment  is  relied  on  in  any  other  proceeding.  See 
Williamson  v.  Berry,  8  How.  54.0 ;  Thompson  v.  Whit- 
man, 18  Wall.  457;  Knowles  v.  llie  Gas  Light  A  Coke 
Co.,  19  id.  58;  Pennoyer  v.  Nfff,  95  U.  S.  712. 

The  case  of  Anderson  v.  Dunn  was  decided  before 
the  case  of  Stockdale  v.  Hansard,  and  the  more  recent 
cases  in  the  Privy  Council  to  which  wo  Have  referred. 
It  was  decided  as  a  case  of  the  first  impression  in  this 
court,  and  undoubtedly  under  pressure  of  the  strong 
rulings  of  the  English  courts  in  favor  of  the  privileges 
of  the  two  houses  of  Parliament.  Such  is  not  the 
doctrine,  however,  of  the  English  courts  to-day.  In 
the  case  of  Stockdale  v.  Hansard,  9  Ad.  &  £11.  229,  Lord 
Denman  says :  **  The  house  (of  Commons)  is  not  a  court 
of  law  at  aU  in  the  sense  in  which  that  term  can  alone 
be  properly  applied  here.  Neither  originally  nor  by 
appeal  can  it  decide  a  matter  in  litigation  between  two 
parties ;  it  has  no  means  of  doing  so ;  it  claims  no  such 
power;  power  of  inquiry  and  accusation  it  has,  but  it 
decides  nothing  judicially,  except  when  it  is  itself  a 
party,  in  cases  of  contempt.  *  *  *-•  Considered 
merely  as  resolutions  or  acts,  I  have  yet  to  learn  that 
this  court  is  to  be  restrained  by  the  dignity  or  the 
power  of  any  t>ody,  however  exalted,  from  fearlessly, 
though  respectfully,  examining  their  reasonableness 
and  justice,  when  the  rights  of  third  persons  in  litiga- 
tion 1>ef  ore  us  depend  upon  it . "  Again,  he  says !  **  Let 
me  suppose,  by  way  of  illustration^  an  «iLtT«Q^^  «»a^\ 
the  House  of  Comnioik»TQixA^«a  \.\]AX%asi!r  <^\i^^«m^s^ 
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a  dress  of  a  particular  mauufaoture  is  gaWty  of  a  breach 
of  privilegOf  and  orders  the  arrest  of  such  persons  by 
the  constable  of  the  parish.  An  arrest  is  made  and 
action  brought,  to  which  the  order  of  the  house  is 
pleaded  as  a  justification.  In  such  a  case  the  plaintiff's 
counsel  would  insist  on  the  distinction  between  privi- 
lege and  power,  and  no  lawyer  can  seriously  doubt  that 
it  exists;  but  the  argument  confounds  them  and  for- 
bids us  to  inquire  into  any  particular  case,  whether  it 
ranges  under  the  one  or  the  other.  I  can  find  do  prin- 
ciple which  sustains  this." 

The  case  of  Keilly  v.  Caraon  and  oViers,  in  4  Moore's 
P.  C.  13,  from  which  we  have  before  quoted  so  largely, 
held  that  the  order  of  the  assembly,  finding  the  plaint- 
iff guilty  of  a  contempt,  was  no  defense  to  the  action 
for  imprisonment.  And  it  is  to  be  observed  that  the 
case  of  Anderson  v.  Ihmn  was  cited  there  in  argument. 

But  we  have  found  no  better  expression  of  the  true 
principle  on  this  subject  than  the  language  of  Mr. 
Justice  Iloar,  in  the  Supreme  Court  of  Massachusetts, 
reported  in  14  Gray,  238,  in  the  case  of  Bumham  v. 
Morrimey,  That  was  a  case  in  which  the  plaintiff"  was 
imprisoned  under  an  order  of  the  House  of  Repre- 
sentatives of  the  Massachusetts  Legislature  for  refus- 
ing to  answer  certain  questions  as  a  witness  and  to 
produce  certain  books  and  papers.  The  opinion,  or 
statement  rather,  was  concurred  in  by  all  the  court, 
including  the  venerable  Chief  Justice  Shaw. 

*'The  House  of  Representatives  (says  the  court)  is 
not  the  final  judge  of  its  own  power  and  privileges  in 
cases  in  which  the  rights  and  liberties  of  the  subject 
are  concerned,  but  the  legality  of  its  action  may  bo 
examined  and  determined  by  this  court.  That  house 
is  not  the  Legislature,  but  only  a  part  of  it,  and  is 
therefore  subject  in  its  action  to  the  law  in  common 
with  all  other  bodies,  officers  and  tribunals  within  the 
Commonwealth.  Especially  is  it  competent  and  proper 
for  this  court  to  consider  whether  its  proceedings  are 
in  conformity  with  the  Constitution  and  laws,  because 
living  under  a  written  Constitution,  no  branch  or  de- 
partment of  the  government  is  supreme,  and  it  is  the 
province  and  duty  of  the  judicial  department  to  de- 
termine in  cases  regularly  brought  before  them, 
whether  the  powers  of  any  branch  of  the  government, 
and  even  those  of  the  Legislature  in  the  enactment  of 
laws,  have  been  exercised  in  conformity  to  the  Con- 
stitution ;  and  if  they  have  not,  to  treat  their  acts  as 
null  and  void.  The  House  of  Representatives  has 
the  power  under  the  Constitution  to  imprison  for  con- 
tempt, and  the  power  is  limited  to  the  cases  expressly 
provided  for  by  the  Constitution,  or  to  cases  where  the 
power  is  necessarily  implied  from  these  constitutional 
functions  and  to  the  proper  performance  of  which  it  is 
essential.*' 

In  this  statement  of  the  law,  and  in  the  principles 
there  laid  down,  we  fully  concur. 

We  must  therefore  hold,  notwithstanding  what  is 
said  in  the  case  of  Anderson  v.  Du7u»,  that  the  resolu- 
tion of  the  House  of  Representatives  finding  Mr.  Kil- 
bourn  guilty  of  contempt,  and  the  warrant  of  its 
speaker  for  his  commitment  to  prison,  are  not  conclu- 
sive in  this  case,  land  in  fact  are  no  justification,  be- 
cause, as  the  whole  plea  shows,  the  house  was  without 
authority  in  the  matter 

[t  remains  to  consider  the  matter  special  to  the  other 
defendants  set  out  in  their  plea,  which  claims  the  pro- 
tection due  to  their  character  as  members  of  the  House 
of  Representatives.  In  support  of  this  defense  they 
allege  that  they  did  not  in  any  manner  assist  in  the 
arrest  of  Kilboum  or  his  imprisonment,  nor  did  they 
order  or  direct  the  same,  except  by  their  votes  and  by 
their  participation  as  members  in  the  introduction  of, 
and  assent  to,  the  ofllcial  acts  and  proceedings  of  the 
house,  which  they  did  and  performed  as  members  of 
the  house  in  the  due  disohaige  of  their  duties,  and  not 
otherwise. 


As  these  defendants  did  not  make  the  actual  assault 
on  the  plaintiff,  nor  personally  assist  in  arresting  or 
confining  him,  they  can  only  be  held  liable  on  the 
charge  made  against  them  as  persons  who  had  ordered 
or  directed  in  the  matter,  so  as  to  become  responsible 
for  the  acts  which  they  directed. 

The  general  doctrine  that  the  person  who  procures 
the  arrest  of  another  by  judicial  process,  by  instituting 
and  conducting  the  proceedings,  is  liable  to  an  action 
for  false  imprisonment,  where  he  acts  without  proba- 
ble cause,  is  not  to  be  controverted.  Noroan  it  be 
denied  that  he  who  assumes  the  authority  to  order  the 
imprisonment  of  another  is  responsible  for  the  acts  of 
the  person  to  whom  such  order  is  given,  when  the  ar- 
rest is  without  justification.  The  plea  of  these  de- 
fendants shows  that  it  was  they  who  initiated  the 
proceedings  under  which  plaintiff  was  arrested.  It 
was  they  who  reported  to  the  house  his  refusal  to  an- 
swer the  questions  which  they  had  put  to  him,  and  to 
produce  the  books  and  papers  which  they  had  de- 
manded of  him.  They  expressed  the  opinion  in  that 
report  that  plaintiff  was  guilty  of  a  contempt  of  the 
authority  of  the  house  in  so  acting.  It  is  a  fair  infer- 
ence from  this  plea,  that  they  were  the  active  parties 
in  setting  on  foot  the  proceeding  by  which  he  was  ad- 
judged guilty  of  a  contempt,  and  in  procuring  the 
passage  of  that  resolution. 

If  they  had  done  this  in  any  ordinary  tribunal,  with- 
out probable  cause,  they  would  have  been  liable  for 
the  action  which  they  had  thus  promoted*. 

The  House  of  Representatives  is  not  an  ordiuaiy 
tribunal.  The  defendants  set  up  the  protection  of  the 
Constitution,  under  which  they  do  business  as  part  of 
the  Congress  of  the  United  States.  That  Constitution 
declares  that  the  Senators  and  Representatives  **  shall 
in  all  cases,  except  treason,  felony  and  breach  of  the 
peace,  be  privileged  from  arrest  during  their  attend- 
ance at  the  session  of  their  respective  houses,  and  in 
going  to  and  returning  from  the  same;  and  for  any 
speech  or  debate  in  either  house,  they  shall  not  be 
questioned  in  any  other  place.*' 

Is  what  the  defendants  did  in  the  matter  in  hand 
covered  by  this  provision  ?  Is  a  resolution  offered  by 
a  member  speech  or  debate,  within  the  meaning  of  the 
clause  ?  Does  its  protection  extend  to  the  report  which 
they  made  to  the  house  of  Kilboum's  delinquency? 
To  the  expression  of  opinion  that  he  was  in  ccmtempt 
of  the  authority  of  the  house?  To  their  vote  in  favor 
of  the  resolution  under  which  he  was  imprisoned?  If 
these  questions  be  answered  in  the  affirmative,  they 
cannot  be  brought  in  question  for  their  action  in  a 
court  of  justice  or  in  any  other  place.  And  yet,  if  a 
report,  or  a  resolution,  or  a  vote  is  not  speech  or  debate, 
of  what  value  is  the  constitutional  protection? 

We  may  perhaps  find  some  aid  in  ascertaining  the 
meaning  of  this  provision  if  we  can  find  out  its  sooroe, 
and  fortunately  in  this  there  is  no  diffloalty.  For 
while  the  f  ramers  of  the  Constitution  did  not  adopt 
the  lex  et  consxietndo  of  the  English  Parliament  as  a 
whole,  they  did  incorporate  such  parts  of  it,  and  with 
it  such  privileges  of  Parliament,  as  they  thoog^it 
proper  to  be  applied  to  the  two  houses  of  CongreM. 
Some  of  these  we  have  already  referred  to,  as  the  right 
to  make  rules  of  procedure,  to  determine  the  eiectioa 
and  qualification  of  its  members,  to  preserve  order, 
etc.  In  the  sentence  we  have  Just  cited  another  part 
of  the  privileges  of  Parliament  are  made  privileges  of 
Congress.  The  freedom  from  arrest  and  freedom  of 
speech  in  the  two  houses  of  Parliament  were  long  iiul>- 
jects  of  contest  between  the  Tudor  and  Stuart  kings 
and  the  House  of  C-ommons.  When,  however,  the 
revolution  of  1G88  expelled  the  last  of  the  Stuarts  and 
introduced  a  new  dynasty,  many  of  these  qaestioni 
were  settled  by  a  bill  of  rights,  formallj  declared  i^" 
the  Parliament  and  assented  to  by  the  crown.  1  Wil- 
liam and  Mary,  2  Statate,  chap.  2.    Cue  of  Umm  dee- 
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larations  is  **  that  the  freedom  of  speech,  and  debates, 
aud  prooeediugB  iti  Parliament,  oaght  not  to  bo  im- 
peached or  questioned  in  any  court  or  place  out  of 
Parliament." 

In  the  case  of  StockdaU  v.  Ilanaardy  9  Ad.  &  El.  113, 
Lord  Denmau,  spealciug  on  this  subject,  snjs: 

*'The  privilege  of  having  their  debates  unques- 
iif>ned,  though  denied  when  the  members  began  to 
speak  their  minds  freely  in  the  time  of  Queen  Eliza- 
beth aud  punished  in  its  exercise  both  by  that  princess 
and  her  two  suooessors,  was  noon  clearly  perceived  to 
be  indispensable  and  universally  acknowledged.  By 
Cfinsequenoe,  whatever  is  done  within  the  walls  of 
either  assembly  must  pass  without  question  in  any 
other  place.  For  speeches  made  in  Parliament  by  a 
member  to  the  prejudice  of  any  other  person,  or  haz- 
ardous to  the  public  p<iace,  that  monilier  enjoys  com- 
plete impunity.  For  every  paper  signed  by  the  speaker 
by  order  of  the  house,  though  to  the  last  degree  cal- 
umnious, or  even  if  it  brought  personal  sufTering  upon 
individuals,  the  speaker  cannot  be  arraigned  in  a  court 
of  justice.  But  if  the  calumnious  or  inflammatory 
speeches  should  be  reported  and  published,  the  law 
will  attach  responsibilities  on  the  publisher.  So  if  the 
speaker  by  authority  of  the  house  order  an  illegal  act, 
though  that  authority  shall  exempt  him  fn)m  question, 
his  order  shall  no  more  justify  the  person  who  executed 
it  than  King  Charles'  warrant  for  levying  ship-money 
oould  justify  his  revenue  officer.'* 

Taking  this  to  be  a  sound  statement  of  the  legal 
effect  of  the  bill  of  rights  and  of  the  parliamentary  law 
of  England,  it  may  be  reasonably  inferred  that  the 
framers  of  the  Constitution  meant  the  same  thing  by 
the  use  of  language  borrowed  from  that  source. 

Many  of   the   colonics,  which    afterward    became 
States  in  our  Union,  had  similar  provisions  in  their 
charters  or  in  bills  of  rights,  which  were  part  of  their 
landamental  laws,  and  the  general  idea  in  all  of  them, 
however  expressed,  must  have  been  the  same  and  must 
bsvo  been  in  the  minds  of  the  members  of  the  consti- 
tational  convention.    In  the  Constitution  of  the  State 
of  Massachusetts  of  1780,  adopted  during  the  war  of 
tbe  Revolution,  the  twenty-first  article  of  the  bill  of 
rights  embodies  the  principle  in  the  following  lan- 
guage: 

**The  freedom  of  deliberation,  speech  and  debate  in 
^itbor  house  of  the  Legislature  is  so  essential  to  tbe 
rights  of  the  people  that  it  cannot  be  the  foundation 
of  tny  tccusation  or  prosecution,  action  or  complaint, 
in  tiiy  other  court  or  place  whatsoever." 

^Is  article  received  a  construction  as  early  as  1808 
in  the  Supreme  Court  of  that  State  in  the  case  of 
CoJUuY.  Coi^n,  4  Mass.  1,  in  which  Chief  Justice  Par- 
•oni  delivered  the  opinion.  Tbe  case  was  an  action 
'orilauder,  the  offensive  language  being  used  in  a  con- 
^CTiation  in  the  House  of  Representatives  of  the  Mas- 
J^chuBetts  Legislature.  The  words  were  not  delivered 
^  the  eourse  of  a  regular  address  or  speech,  though  on 
|l^o floor  of  the  house  while  in  session,  but  were  used 
iQaeoDversatlon  between  three  of  tlie  members  when 
J*^ither  of  them  were  addressing  the  chair.  It  had  re- 
|*||Jon  however  to  a  matter  which  had  a  few  moments 
"l^fore  been  nnder  discussion.  The  court,  speaking  of 
l^ii  article  of  the  bill  of  rights,  the  protection  of  which 
''*^been  invoked  in  the  plea,  said :  "These  privileges 
*J^that  secured,  not  with  the  intention  of  protecting 
**'^ineiuben  against  prosecutions  for  their  own  bene- 
°^  but  to  support  the  right  of  the  people  by  enabling 
Z^  v^presentatlves  to  execute  the  functions  of  their 
p*  without  fear  of  prosecutions,  civil  or  criminal. 
'^lk«refore  think  {said  the  chief  justice)  that  the  article 
^tnot  to  be  construed  strictly,  but  liberally,  that 
^fnU  design  of  it  may  be  answered.  I  will  not  con- 
^Uto  deliTeiing  an  opinion,  uttering  a  speech,  or 
^"(■aiolng  in  debi^  bat  will  extend  it  to  the  giving 
^  ftvote,  to  the  maUng  of  a  written  report,  and  to 


every  other  act  resulting  from  the  nature  and  the  exe- 
cution of  the  office.  And  1  would  define  the  article  as 
securing  to  every  member  exemption  from  prosecution 
for  everything  said  or  done  by  him  as  a  representative 
in  the  exercise  of  the  functions  of  that  office,  without 
inquiring  whether  the  exercise  was  regular,  according 
to  the  rules  of  the  house,  or  irregular  and  against  those 
rules.  I  do  not  confine  tbe  member  to  his  place  in  the 
house ;  and  I  am  satisfied  that  there  are  cases  in  which 
he  is  entitled  to  this  privilege  when  not  within  the 
walls  of  the  representatives*  chamber." 

The  report  states  that  the  other  judges,  namely, 
Sedgwick,  Sewall,  Thacher  aud  Parker,  concurred  in 
the  opinion. 

This  is,  perhaps,  the  most  authoritative  case  in  this 
country  on  the  construction  of  the  provision  in  regard 
to  freedom  of  debate  in  legislative  bodies,  and  being  so 
early  after  the  formation  of  the  Federal  Constitution, 
is  of  much  weight.  We  have  been  unable  to  find  any 
decision  of  a  Federal  court  on  this  clause  of  the  section 
6  of  article  1,  though  the  previous  clause  of  the  %ame 
section  concerning  exemption  from  arrest  has  been 
often  construed. 

Mr.  Justice  Story  (§  80^  of  his  Commentaries  on  the 
(^Constitution)  says:  '*Thti  next  great  and  vital  privi- 
lege is  the  freedom  of  speech  and  debate,  without 
which  all  other  privileges  would  bo  comparatively  un- 
important or  ineffectual.  This  privilege  also  (he  says) 
is  derived  from  the  pnictice  of  the  British  Parliament, 
and  was  in  full  exercise  in  our  colonial  legislation, 
and  now  belongs  to  the  legislation  of  every  State  in 
the  Union  as  matter  of  constitutional  right." 

It  seems  to  us  that  the  views  expressed  in  the  au- 
thorities we  have  cited  are  sound  and  applicable  to 
this  case.  It  would  bo  a  narrow  view  of  the  constitu- 
tional provision  to  limit  it  to  words  spoken  in  debate. 
The  reason  of  the  rule  is  as  forcible  in  its  application 
to  written  reports  presented  in  that  body  by  its  com- 
mittee, to  resolutions  offered,  which  though  in  writing 
must  be  reproduced  in  speech,  and  to  the  act  of  voting 
whether  it  is  done  vocally  or  by  passing  between  the 
tellers.  In  short,  to  things  generally  done  in  a  session 
of  the  house  by  one  of  its  members  in  relation  to  the 
business  before  it. 

It  is  not  necessary  to  decide  here  that  there  may 
not  be  things  done,  in  the  one  house  or  the  other,  of 
an  extraordinary  character,  for  which  the  members 
who  take  part  in  the  act  may  be  held  legally  respons- 
ible. If  we  could  suppose  the  members  of  these  bodies 
so  far  to  forget  their  high  functions  and  the  noble  in- 
strument under  which  they  aet  as  to  imitate  the  Long 
Parliament  in  the  execution  of  the  Chief  Magistrate  of 
the  nation,  or  to  follow  the  example  of  the  fVench  As- 
sembly in  assuming  the  function  of  a  court  for  capital 
punishment,  we  are  not  prepared  to  say  that  such  an 
utter  perversion  of  their  powers  to  a  criminal  purpose 
would  be  screened  from  puniHhment  by  the  constitu- 
tional provision  for  freedom  of  debate.  In  this,  as  in 
other  matters  which  have  been  pressed  on  our  atten- 
tion, we  prefer  to  decide  only  what  is  necessary  to  the 
case  in  hand,  and  we  think  the  plea  set  up  by  those  of 
the  'defendants  who  were  members  of  the  house  is  a 
good  defense,  and  the  judgment  of  the  court  overrul- 
ing the  demurrer  to  it  and  giving  judgment  for  those 
defendants  is  affirmed.  As  to  Thompson,  the  judg- 
ment is  reversed  and  the  case  remanded  for  further 
proceedings. 

NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Bank — lien  on  moneys  of  depositor— dobs  not 
APPLY  TO  TRUST  MONEYS.  —  The  rulo  that  a  bank  has  a 
general  lien  upon  all  moneys  in  its  possession  belong- 
ing to  a  depositor  is  a  part  of  the  law  merchant  and 
well  established.  It  rests  u^oti  Ui^  \(t\\\«X^^  V2qaX»  v^ 
the  depo^tor  \b  a  debtor  U>  Ib^Ynai^  \XiA  xn^vi^^inKi 
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be  juBtlj-  npplied  to  pay  such  dcibt,  and  il.  also  arisee 
from  Che  cuiitriLCt  Impliisd  tti  exidt  f  rona  Uie  relalion  of 
tbe  pniTtius  and  the  operation  <>[  Ian .  Mure  posaKoaiou 
i»  not  euuuifh,  and  Lho  debt  must  Iiilvo  mulurRa.  Each 
ut  tha  parties  must  be  a  duliLor  Lo  the  other.  Jordan 
T.  Shfw  It  Leather  Uk.,  74  N.  Y.  iTi.  Tho  nilo  dues 
nut  iiiterFure  with  tho  rights  of  third  parties  where 
uioiieya  may  hava  beauuie  luiuglud  with  those  hcluui^ 
iiii;  to  tliD  depositiir,  to  auen  and  maiiitaiu  a  claim  to 
tlid  Baina  while  in  posseBaiini  of  the  bank.  Van  Allen 
V.  American  Kxoh.  Bk.,  -V^N.  Y.  1.  It  must  Le  iiiaila 
clear  llinC  the  munefg  depoKlt^d  ootuBlly  belun);  to  tha 
person  from  whom  tho  ncoouut  Is  duo,  to  ontitlo  the 
bank  to  apply  thom  In  payment  of  its  duniaud.  In 
this  casu  thfl  flrm  of  U.  LC.  in  tho  counie  of  their 
baalneBB,  received  various  sums  ii[  money  on  account 
ot  captains  of  vessels,  a[id  on  account  of  Turioua 
freights  of  vessels,  DouBlgned  to  them,  aud  deposited 
such  iiiuneyg  in  thuir  bank  account.  They  became 
euibarnuuad  In  business  and  iu  ooiiscqueuce  thereof, 
and  ta  order  to  keep  the  funds  received  by  tbcm  from 
beiiiK  attached  by  creditors,  they  oaused  au  ocoiiuul  to 
be  opened  by  A.  in  the  defendant  bank,  and  the 
moneys  and  chucks  rooeivad  were  deposited  to  the 
credit  of  A.  ThiiBB  moneys,  oto.,  wore  not  actually 
the  property  of  the  Arm,  and  they  had  no  right  or  title 
to  the  BHnia.  and  they  were  deposited  solely  fur  Che 
benodt  ot  the  persons  whose  property  they  were. 
Jlclii,  that  tho  defendant  l>ank  had  no  lieu  npon  this 
deposit  to  satisfy  a  dubt  duo  it  fri'm  the  Bmi.  and  that 
A.  was  entitled  to  claim  the  same  against  tha  bank. 
The  rule  that  when  moneya  held  in  trust  have  beau 
mingled  with  other  muneys  of  tlio  trusteas,  so  as  tol)a 
Indlatlngulshabla,  that  the  cestui  que  Irust  oaunot 
otalm  a  specllla  lieu  upon  tlio  property  or  funds  [Ferris 
V.  Van  Veoiitei.,  73N.  Y.  113)  has  no  application  where 
the  money  la  held  In  trust  to  pay  oertHln  oraditora,  and 
aannut  be  luvoked  tii  uphold  defendant's  claim  tii  the 
fund  in  this  case.  That  none  of  the  creditors  ot  the 
firm  Qiado  any  claim  for  the  same  would  not  aid  de- 
fondant.  Nor  would  lb  be  an  answer  that  A.  acted  as 
agent  of  the  persons  entitled  to  the  funds,  in  making 
the  dcpasit,  or  that  defendant  bad  no  notice  ot  the 
facts.  Judgment  reversed  and  new  trial  ordered. 
Falkliaul  V.  SL  Nidioliit  Natiotuil  Bank.  Opinion  by 
Miller   ~ 


[Decided  Feb,  11,  1881.] 


—  Ill  an  action  for  libul  tho  suhatuucoof  Ilia  alleged 
libr^l  was  that  plulntilTA  procured  subscriptiona  to  a 
serial  work  called  "Our  Country,"  tube  published  in 
numbers  at  tho  BubBCription  prion  of  twenty-live  cents 
each,  being  a  history  of  tho  United  States  to  July,  UTO, 
upon  the  reprOHentaClon  made  in  the  pronpeetuj  or 
conditions  uf  publication,  that  "  tho  work  will  bo  fully 
completed  In  forty-elf;ht  numbers,"  and  that  the  fcjrty- 
elglith  number,  which  had  been  published,  broke  ulT 
abruptly  in  tbo  middle  of  a  sentence,  and  that  subscrib- 
ers were  Informed  that  in  order  to  have  tha  oompleted 
workoraooniplete  work  they  must  take  twelve  num- 
bers nioro.  This  was  characterized  in  tho  article  as  a 
"  oontomptlblo  swiudlo."  There  was  evldenoo  thnt>  the 
original  prospectus  iaauedby  plaintlOa  represented  that 
tho  work  would  bo  fully  completed  In  forty-eight  parts, 
Bud  subBOrlpt Ions  were  procured  on  tbia  basis.  The 
forty-eighth  number  was  sent  to  suluoribera  without 
any  index  and  dosing  with  ail  I  uoomplete  sentence.  The 
original  prospectus,  which  had  bean  published  on  the 
book  of  preceding  numbers,  was  changed  iu  that  one 
so  D8  to  read:  "The  work  will  bo  fully  completed  in 
sixty  parts."  The  same  price  per  number  was  aiked. 
Brld.  that  there  was  Bumcicnt  to  justify  a  Jury  In 
Onding  that  tbo  alleged  libel  was  Bubslantlally  true,  and 
Ibat  a  dlroular  issued  and  delivered  with  the  forty- 


elgbth  number,  announcing  to  subscribers  that  that 
number  fully  completed  tbe  history  and  Bubscriber* 
could  have  tbu  work  In  that  form  if  desired,  did  not 
rebut  tbo  juBtlflcutlon.  It  tha  plain tifla  meant  by  tha 
circular  that  tha  forty-elghth  number  delivered  to 
subscribers  completed  their  original  cuntraet,  theiC 
conduct  might  properly  have  been  obaraoterlied  M 
fmuduleat  and  dishoneat.  The  subacribers,  when  thef 
agreed  lo  BubBOribe  for  a  complete  work  in  forty-eight 
ports,  did  not  understand  that  they  were  to  be  fur- 
nished with  a  work  without  an  index  and  breaking  oB 
in  the  middle  of  a  sentence.  Judgment  afflrmed. 
Jo'tiisou  y.  Grove  ■!:  UaiUy.  Upiulon  by  Andrews,  J. 
[Decided  Jan.  18,  1^1.] 
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IMPBOVZMEXT* 

Real  estate  wa* 
In  1844  conveyed  to  the  plaintiff,  thou  and  ever  since  • 
married  woman,  for  her  natural  lite,  "only  as  and  for 
her  own  separate  estate  free  from  the  control  other 
huBband."  In  addition  her  liusband,  the  defendant, 
covenanted  with  tho  grantor  jkiK  paanti  with  the  exe- 
cution ot  the  oonvejance.  and  for  a  couaiderution  et- 
prosscd,  that  the  plaintiff  should  hold  the  preroisea  ta 
her  own  sepamte  and  solo  uso  free  from  any  eUlIm  or 
interference  from  the  defendant.  Held,  that  althouf^ 
nt  law  at  that  time  the  husband  acquired  in  the  wife'* 
freehold  iutereat  in  lands  for  life  a  freehold  Interest  in 
himself  during  their  Joint  lives  (Polyblauk  r.  HawlC- 
ens,  Dong.  X!9)  even  of  lands  convoyed  dorlng  covert- 
UTV  (Junotiun  R.  Co.  v.  Harris,  D  Ind.  184),  which  tho 
Iiegislature  could  not  take  away)  Westervelt  v.  Gregg. 
12  N.  Y-  SB),  in  equity  there  was  a  recognition  ot  ft 
capacity  In  a  married  woman  to  eujoy  property  sep«i- 
rate  from  her  husband,  and  that,  too,  when  she  oams 
by  it  during  coverture.  Stedman  v.  Pools.  S  Hara, 
ISI.  The  deed  in  this  case  created  such  an  estate.  Sea 
Stanton  v.  Hall,  i  Russ.  ft  Myl.  180.  Nor  need  there 
have  been  a  trustee  named  In  tha  iiiBtrumeat.  Ben- 
nett V.  Davis,  2  P.  Wms.  316;  Douglasa  v,  Congreve.  I 
Roav.  72:  Davidson  v.  Atkluaon,  5  Johns.  1^  Tbe 
law  would  create  tho  husband  a  trustee  for  the  wife  la 
luah  a  cose.  Parker  v.  Brooks,  0  Vea.  683;  lUea  r. 
Cockell,  Id.  309.  The  statutes  (Laws  184S,  chap.  SOO; 
ISGO,  chap.  tW ;  1S62,  chap.  ITi)  gave  tbe  married  wom«a 
control  ot  her  Boparate  properly,  and  where  there  waa 
no  truBtea  named  aa  in  this  deed,  she  need  not  resurt 
(under  Laws  1849.  chap.  375,  S  3)  to  tha  Supreme  Court 
tor  a  roHignatlon  and  surrender  ot  the  tmateeJ  The 
statutes  by  their  own  operation  changed  hercapBcItT 
to  hold  a  separaCo  estate  as  a  matter  ot  equity  luto  ft 
legal  estate,  aud  she  could  bring  an  action  to  raoorer 
the  posaessiou  uf  tbe  estate  If  she  bad  lieeii  anlawfullj 
ousted  (Darby  v.  CaUaghan.  16  N.  Y.  H),  even  agalnrt 
her  huabiind.  Wright  v.  Wright,  54  Id.  437.  The  hD» 
band  In  this  caao  would  not  get  possession  of  this  e>- 
tnte  by  occupying  it  with  his  wife  as  the  head  of  the 
family.  And  the  fact  that  by  reason  uf  his  oonduot 
toward  her  she  left  tbe  premises,  would  not  gire  bim 
au  interest  In  tho  pramlacs  Bs  tenant  entitling  him  to  ft 
notice,  bccauae  he  never  bad  au  interest  or  any  posse*- 
sion  growing  out  of  an  interest.  See  Knowlos  v.  Hull, 
tm  Mass.  5(U.  lltld,  also,  that  he  was  not  entitled  to 
any  thing  for  improvements  put  upon  the  premise*. 
8ee  Woodbull  v  Rosenthal.  61  N.  Y.  383.  Judgment 
affirmed.  Wood  v.  ITooiI.  Opinion  by  Folger,  C.  J. 
[Decided  Jan.  :^  1881.] 
Mecbavics'    uen     i^w — Kmua    cocnrrr — con- 

CHKKTS   BT    OWKKH    nSTOBK    DCft 

The  provision  In  the  lien  law  ap- 
plicable to  Kings  and  Queens  counties  (Iaws  18St, 
chapt.  478,  S 1)  disallowing  as  against  lienors  any  pay- 
ment made  "  by  coUaslon  for  tbe  purpose  of  avoldiof 
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the  proTialoDB  of  this  act,  or  in  advance  of  tbe  terma 
of  any  coutrsct,"  btld  to  ezcludo  from  allowaiioa  paj- 
ments  made  either  bj  oolluaioii  or  iti  adrance  of  the 
terms  ot  tbe  ouutract.  The  variuuB  lleii  laws  differ  In 
their  provlsioiig,  but  where  rrovisinii  ia  made  i^ainat 
pSfoieiit  in  sdvHiioe,  there  are  none  which  require  that 
■uob  paymant  be  mude  by  oullualoii  or  fraudulentiy. 
Sdd  Cheney  v.  Troy  Hospital  Aaaoclation,  65  N.  Y.  2S3. 
But  the  lienor  canuot  avail  himself  of  the  right  to  have 
paymentB  disallowed  to  the  owner  on  the  (ground  that 
they  were  lu  advance  ot  the  terms  ot  the  contract. 
when  auoh  paymects  were  made  to  the  lienor  hlmaelt 
on  acooaut  of  the  work  and  materials  tor  which  he 
OlaimsaileD.  Orderafflnned  and  judKmeut  absolute 
tipoa  •tlpnlatlou.  Post  v.  CamjibelL  Opiuioa  by  Ka- 
pallo,  J. 
[Decided  January  16, 1881.) 

WlU, — FBOBATB  OP— PKEPOKDERAKCE  OF  PROOr— 


KXBCUTOR   COMPETlSiT  TO  PB' 

KZECUTiDN.  —  The  testimony  of  tbe  subBCHbiiiK  wit- 
neues  to  a  will  was  not  positive  as  to  whether  the  tea- 
tatoT  aigned  betore  or  atter  them,  one  witness  on 
OTCiaft-ezamlnatlon,  after  stating  that  testator  signed 
mfter  he  did,  tostitylng  that  he  miRht  be  mistalcen. 
and  the  other  witness  stating  that  be  did  not  remem- 
ber that  testator  signed  last,  and  afterward  statin); 
that  he  himself  signed  last.  But  the  executor,  who 
had  considerable  experience  in  such  matters,  testiHed 
distinctly  to  all  which  tooli  place,  the  order  In  which 
the  several  acts  were  done,  and  that  the  testator  signed 
betore  the  subscribing  witness.  Held,  that  the  pre- 
pouderonoe  of  proof  was  in  favor  of  the  duo  execution 
of  the  wllL  Where  there  is  a  failure  ot  recnlleotiuii  by 
the  ■Qbaoribing  witnesses,  the  probate  of  the  will  onn- 
not  be  defcoted  It  the  attestation  clause  and  the  aur- 
ronnding  elrenmstanees  aatlstactorily  ostabiiah  its 
Bzeautlon.  Matter  ot  Kellnm,  Si  N.  Y.  C17.  In  tact, 
will*  may  be  established  In  opposition  to  the  evidence 
ot  the  ■nhsciibing  witnesses.  Trustees  of  Auburn 
Tbaol.  Sem.  v.  Calhoun,  26  N.  T.  125.  Held,  also,  that 
there  was  no  objection  to  qaestions  put  to  tbe  sub- 
mrlbing  witnesses  in  nq^rd  to  their  being  mistaken. 
field,  further,  that  the  executor  was  a  competent  wlt- 
DCM.  Chtldren't  Aid  8oo.  v.  LoverldKe.  70  N.  Y.  3S7. 
Order  afBrmed.  Bugg  v.  Rugg.  Opinion  by  Miller,  J. 
[Deolded  Jan.  !&,  1B81.] 


CAtlTOItNIA  SUPREME  COURT  ABSTRACT. 


ATZOBKBT— NXOUOENCE  OF,  IN  ALLOWNB  DBFA1TI.T. 

aOT  aaonvD  fob  ta-catuio  judgment.  —  A  case  was 
in  repilar  ooane  brought  to  trial,  Tbe  attorneys  for 
tbe  plaintiff  were  negligently  absent  and  judgment  was 
d  tor  defendant.  Held,  that  the  fact  that  the 
a  entered  by  reason  ot  the  neRligeuce  ot 
■  not  ground  for  vacating  it.  Parties  in 
lUaSt^  have  Id  such  oases  as  this  been  held  not  enti- 
tled to  nllef  on  aoaoont  of  the  Degllgeiica  of  their 
tttoneja  Halght  v.  Green,  ]9  Col.  IIS;  Mulholhind 
T,  Berneman.  Id.  eOS;  Ekei  r.  Swift,  47  id.  620.  Smith 
*■  TSaulaid.  Oplulon  by  TboTDtoo,  J. 
tDt^ed  Oat.  9, 1800.1 
Dakaois— nr  action  sr  parsnt  kib  injukt  to 
CBitiD,  coxFBNBATOKY  ONLY.  —  A  statute  giving  On 
Minn  to  the  father  of  a  minor  child  Injured  or  killed 
4tlw  DagUgenoe  of  another  provided  that  In  such  ac- 
^"•QOhdaDilgeil  may  be  given  as  under  all  thecir- 

'       «of  the  eue  maybe  Just."     £f(Id,  that  the 

nail  aoUon  tor  lujary  would  be  entitled  only 

. ,  -jmagMfoT  the  loss  ot  service  ot  the 

*Mand  the  axpenta  Inonrred  In  oonseqnence  of  the 
■IBflor  madloal  ■srvloM,  nunluK,  etc.,  and  not  for 
'^lalniBd'fiiSkrtDcot  ths  diUd  or  f or  his  dioflgnr^ 


ment.  Ill  Long  v.  Morrison,  11  Ind.  600,  the  court  says : 
"  Ou  tbe  quoHtion  ot  damages  in  this  class  of  cases  the 
oommou-lnw  rule  must  prevoii.  When  the  action  la 
by  the  husband  or  master  or  parent,  tor  their  individ- 
ual losses  respectively,  oocoBiouod  by  tbe  tortious  acta 
toward  the  wife,  infant  child  ur  servant,  the  individual 
Buffering  of  tbe  immediato  aubjoct  of  a  wrongful  act 
oauiiot  be  taken  into  account  iti  the  a«algnmeiit  ot 
(lamagca."  3ee  Ohio  &  M.  R.  Co.  v.  Tendall,  13  Ind. 
380;  Quill  v.  Moore.JS  N.  Y.  133;  Oldfleld  v.  Now 
York  b  Harlem  It.  Co.,  U  id.  31S.  Tn  such  case  there 
may  be  two  actions  for  tbe  sauie  iujury,  that  ot  the 
father  and  that  of  the  obitd.  When  the  action  Is 
brought  by  the  parent,  loss  of  service,  medical  attend- 
auce,  expense  of  nursing,  and  the  like,  are  matters  to 
be  considered  by  tho  Jury;  and  In  such  cases  oompon- 
saticm  Is  the  rule.  Tbe  child  recovers,  not  tor  tho  loss 
ot  time  or  service  or  medical  attendance  or  expense  ot 
curing,  but  for  tbo  Injury  personal  to  himself,  such  as 
pain  and  suffering,  both  pbysloul  and  mental.  disHgure- 
moiit,  etc.  See  PonnBylvaiiiii  R.  Co.  v.  Zebe,  33  Penn. 
St.  aaS;  Pennsylvania  R.  Co.  v.  Kelly,  7  Caaey,  372; 
Sherm.  JE  R.  ou  Neg..  S  COS.  Dtirkee  v.  Central  Pacific 
Rjtilroad  Co.  Ojiinion  by  Morrison,  C.  J.,  and  Mc- 
Kinstry,  J. 
[Decided  Dec.  11, 1S80.] 

DEST  ITS  vALiniTr.  — While  a  divorce,  granted  to  a 

husband  in  another  i^tato  not  having  Jurisdiction  of 
his  wife,  the  defendant,  may  l>e  avoided  tor  fraud,  the 
plaintiff  who  procured  It  canuot  himself  claim  as 
ngainst  defendant  that  it  is  Invalid,  nor  can  one  who 
derives  a  claim  to  property  rights  from  plaintiff,  the 
exlsleuce  of  which  arc  dependaut  upon  tho  Invalidity 
of  such  divorce,  set  up  that  it  la  invalid  against  one 
cliiiniing  tho  same  rights  by  title  from  the  wife.  Tho 
court  say  "  We  know  of  no  principle  upon  which  tbe 
plaintiff  in  that  action  ot  divorce  could  bo  permitted 
to  impeach  tbo  judgment  rendered  in  it,  for  the  pur- 
pose of  recovering  property  froui  the  defendant  in  that 
actiou  which  he  could  recover  on  no  other  ground  than 
that  ho  had  obtained  that  Judgment  liy  fraud.  There 
is  a  maxim  oC  law  that  *  no  man  ahrmld  take  advantage 
ot  his  own  wrong.'  Fraud  renders  any  trauiaction 
voidable  at  the  election  ot  the  party  defrauded.  But 
we  have  yet  to  learn  tliat  the  party  by  whom  the  fraud 
is  perpetrated  has  tbat  election.  It  he  overreached 
himaelt  the  law  would  leave  hi  m  to  extricato  himself 
as  well  as  he  might  without  its  aid.  In  this  case,  how- 
ever, the  defendant  Is  an  entire  stranger  to  tbat  judg- 
ment. If  the  plaintiff  in  that  divorce  suit  were  tbe 
plaintiff  in  this  actiou,  and  the  defendant  In  that  action 
I  tho  defendant  In  this,  would  a  court  permit  the 
plaintiff  to  attack  that  judgment  on  the  ground  that 
he  obtained  it  by  fraud,  of  which  the  dofendaut  wae 
notonlyinnocent  but  Ignorant?  We  think  not.  Wett, 
the  granteea  ot  tbeao  respective  parties  occupy  la  Ibla 
reaped  no  better  or  wono  positions  than  their  aeveral 
grantors  would  it  this  action  were  between  tfaom." 
"""■  it  V.  IFoW/roin.  Opinion  by  Sharpstein,  J. 
[Decided  Aug.  9,  18S0.] 

NEaLIQSKCE  — ur  DITCH  OWNER  Rf   : 


.  —  Defendant  was  thoownerof 
a  ditch  through  which  a  large  q\iantlty  of  water  was  cai^ 
ried.  An  accumulation  of  sand  took  place  in  tbe  ditch 
and  the  ditch  banks  overUowed  and  caused  a  deposit 
of  sand,  etc.,  upon  plaintiff's  lands  contiguous  to  tbe 
ditch.  Injuring  the  crops.  The  Injury  took  place  dur- 
ing a  season  ot  high  water  caused  by  the  melting  ot 
snow.  This  high  water  is  periodical  and  la  anticipated 
by  aU  Inhabitants  of  that  region.  Held,  that  tbe  de- 
fendant was  bound  to  keep  its  canal  bonks  In  repair 
and  to  nae  ordinary  diligence  for  that  Qav^imek  \l\!ub 
aooamnlatlonol  und  \ii  Uied.\\A'b.^iaanub.«a\nx«a&»t 
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it  probable  that  the  periodical  overflow  woald  by  its 
action  wash  out  the  saud  and  thus  damage  the  land  of 
plaintifir,  it  was  then  the  duty  of  the  defendant  to  use 
all  the  means  which  an  ordinarily  prudent  business 
man  would  employ  under  the  circumstances  to  prevent 
it.  The  sund  might  have  been  removed  from  the  ditch 
and  deposited  where  the  water  would  not  reach  it  dur- 
ing the  period  of  overflow.  Ordinary  prudence  would 
have  dictated  such  a  course  to  prevent  injury  to  the 
property  of  another.  In  case  this  course  was  not  taken 
it  could  not  be  claimed  that  the  injury  was  from  the 
act  of  God.  No  one  is  responsible  for  that  which  is 
merely  the  act  of  God  or  inevitable  accident.  But 
when  human  agency,  if  combined  with  it,  and  neglect 
occurs  in  the  employment  of  such  agency,  a  liability 
for  damage  results  from  such  neglect.  Such  is  the  rule 
in  Polack  v.  Pioche,  <i5  Cal.  41G.  **The  expression 
*  act  of  God  *  excludes  the  idea  of  human  agency,  and  if 
it  appears  that  a  given  loss  has  happened  in  any  way 
through  the  intervention  of  man,  it  cannot  be  held  to 
have  been  the  act  of  God,  but  must  be  regarded  as  the 
act  of  man."  P.  423,  per  Sanderson,  J.  See  Whart.  on 
Neg.,  §§  553,  659;  Broom*s  Max.  ^^ Aetna  Die  nemiiie 
facit  injuriam,'*  pp.  25J7-8.  The  author  referred  to 
states  the  rule  thus:  **Tho  act  of  God  signifies,  in 
legal  phraseology,  any  inevitable  accident  occurring 
without  the  intervention  of  man,  and  may  indeed  be 
considered  to  mean  something  in  opposition  to  the  act 
of  man,  as  storms,  tempests  and  lightning.  The  above 
maxim  may  therefore  be  paraphrased  and  explained  as 
follows:  It  would  be  unreasonable  that  those  things 
which  are  inevitable  by  the  act  of  God,  which  no  in- 
dustry can  avoid  nor  policy  prevent,  should  be  con- 
strued to  the  prejudice  of  any  person  in  whom  there 
has  been  no  laches."  Chideater  v.  ConsolidcUed  Peo- 
pWa  Ditch  Co,  Opinion  by  Thornton,  J. 
[Decided  Deo.  2i,  1880.] 


WEST  VIRGINIA   SUPREME  COURT  OF  AP- 
PEALS ABSTRACT.* 


Action— STRANGER  paying  debt  without  au- 
thority may  not  sue  DEBTOR — PAYMENT  NOT  DIS- 
CHARGE—  RATIFICATION.  —  A  Stranger  who  pays  a 
debt  of  another  without  his  request  or  authority  can- 
not sustain  a  suit  against  the  debtor  unless  he  has  rati- 
fied the  act  of  the  stranger  by  promising  to  repay  him 
or  in  some  other  manner.  If  such  payment  by  a 
stranger  is  neither  authorized  nor  ratified  by  the 
debtor,  it  will  not  be  hold  to  be  a  discharge  of  the  debt. 
If  such  payment  by  the  stranger  is  neither  authorized 
nor  ratified  by  the  debtor,  the  stranger  may  sue  the 
debtor  at  law  in  the  name  of  the  creditor  for  his  own 
use,  but  the  debtor  may,  by  pleading  or  relying  on  the 
payment  of  the  stranger,  ratify  it,  and  such  ratlfica^ 
tion  being  the  equivalent  of  a  previous  request,  the 
debt  will  be  thereby  discharged,  and  the  debtor  will  be 
liable  to  be  then  sued  by  the  stranger  for  money  paid 
for  him  at  his  request.  Neely  v.  Jones  et  al.  Opinion 
by  Green,  J. 
[Decided  May  1, 1880.] 

Negligence  — PROXIMATE  and  remote  cause- 

HORSE  KILLED  ON  UNINCLOSED  RAILROAD  TRACK.—  (1) 

The  cause  of  an  injury  in  the  contemplation  of  law  is 
that  which  immfdintrly  produces  it  as  its  natural  con- 
sequence; and  therefore  if  a  party  be  guilty  of  an  act 
of  negligence  which  would  naturally  produce  an  in- 
jury to  another,  but  before  such  injury  actually  re- 
sults, a  third  person  docs  act  which  is  the  immediate 
cause  of  the  injury,  such  third  person  is  alone  respon- 
sible therefor,  and  the  original  party  is  in  no  degree 
responsible  therefor,  though  the  injury  could  never 


have  occurred  but  for  his  negligence.  The  casual  oon- 
uection  between  the  first  act  of  negligence  and  the  in- 
jury is  broken  by  the  •intervention  of  the  act  of  a  re- 
sponsible party,  which  act  is  in  law  regarded  as  the 
sole  cause  of  the  injury  according  to  the  maxim  —  **  In 
jure  non  remota  catisa,  acd  jtroxima,  apectatnr/*  (2)  The 
owner  of  horses  in  this  State  is  not  ohai^eable  with  an 
unlawful  act  or  with  negligence  in  allowing  them  to 
get  on  a  railroad  track  if  it  be  nninclosed.  But  ho  by 
so  doing  takes  the  riuk  of  their  loss  or  injary  by  una- 
voidable accident.  But  if  killed  by  the  negligence  of 
the  servauts  of  the  railroad  company  in  running  the 
train,  it  is  responsible.  Washington  v.  Baltimore  & 
Ohio  Railroad  Co.  Opinion  by  Green,  J. 
[Decided  Nov.  20, 1880.] 

Pledge  —  or  chose  in  action  gives  right  to  sue 
BUT  NOT  to  sell. —  It  Is  woll  Settled  that  where  a 
cJiose  in  action,  such  as  a  bond,  note  or  accepted  order 
on  a  third  person,  is  transferred  and  delivered  to  a 
creditor  as  collateral  security  for  a  debt,  it  is  the  right 
of  the  debtor  to  sue  upon  such  chose  in  action  nt  law, 
and  if  necessary,  to  use  the  name  of  the  legal  owner  of 
such  chose  in  action.  Unless  a  power  to  sell  is  super- 
added to  the  agreement,  whereby  such  chose  in  action 
is  pledged  as  a  collateral  security,  the  oreditt>r  has  no 
right  to  sell  such  chose  in  action^  and  he  cannot  come 
into  a  court  of  equity  to  ask  the  sale  thereof.  Whitte- 
ker  V.  Charleston  Oas  Co,  Opinion  by  Moore,  J. 
[Decided  May  4, 1880.] 


•  To  appear  In  16  West  Virginia  Reports. 


MAINE  SUPREME  JUDICIAL  COURT  -dLB- 

STRACT.* 


Bankruptcy  —  VALIDITY  op  dibchabox  in,  can- 
not BE  contested  in  State  court.  —The  validity  of 
a  discharge  under  the  United  States  Bankrupt  Act 
cannot  be  contested  in  the  State  court  tor  the  inten- 
tional and  fraudulent  omission  of  the  plaintiffs*  names 
in  the  list  of  creditors  and  the  fraudulent  omission  to 
give  them  notice  of  proceedings  in  bankruptcy.  The 
validity  of  a  discharge  can  only  be  impeached  in  the 
District  Court  of  the  United  States  in  which  it  is 
granted.  Corey  v.  Ripley,  57  Me.  69;  Way  v.  Howe, 
106  Mass.  602;  Ocean  Nat.  Bk.  v.  Olcott,  46  N.  Y.  12; 
Parker  v.  Atwood,  52  N.  H.  181;  Black  v.  Blazo,  U7 
Mass.  17.  Bailey  v.  Comithers,  Opinion  by  Apple- 
ton,  C.  J. 
[Decided  May  r,  1880.] 

Contract— MEMORANDUM  explaining,  when  part 
OF— when  not.  —  When  a  contract  is  unilateral,  and 
the  body  of  the  contract  fails  for  any  reason  to  express 
the  agreement  between  the  parties,  and  a  memorandam 
is  made  upon  the  same  paper  and  delivered  as  apart  of 
the  contract,  it  is  as  muoh  a  part  of  the  contract  as  if 
written  in  the  body  of  it.  Tuckerman  v.  Hartwell,  3 
Me.  147;  Johnson  v.  Heagan,  23  id.  329;  Jones  v.  Fales, 
4  Mass.  245;  Springfield  Bank  v.  Merrick,  14  id.  322; 
Barnard  v.  Cushing,  4  Meto.  230;  Shaw  v.  First  Meth- 
odist Society,  8  id.  228;  Haywood  v.  Perrin,  10  Pick. 
228;  Wheelock  v.  Freeman,  IS  id.  165;  Benedict  v. 
Cowden,  40  N.  Y.  396;  Warrington  v.  Early,  2  E.  &  B. 
763;  Gardner  v.  Walsh,  5  id.  83.  When  the  memoran- 
dum is  collateral  to  and  independent  of  the  contract, 
it  does  not  become  a  part  of  the  contract  and  no  way 
changes  it.  Byles  on  Bills,  95.  Thus,  where  a  prom- 
issory note  signed  by  G.  W.  O.  and  L.  T.  C.  payable 
*'  on  demand  with  interest,*'  had  the  following  memo- 
randum upon  it,  written  below  the  signatures :  '*  In- 
terest on  the  above  note  to  be  nine  per  eent,  G.  W.  C.,** 
held,  that  it  was  not  a  material  alteration  of  the  note 

*  To  appear  in  71  Maine  Beporte. 
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so  far  as  L.  T.  C.  was  concerned. 
Opinion  by  Llbbey,  J. 
[Decided  March  21, 1880.] 


LUa^ld  V.  Coomh8, 


£ZBCUTION  —  IN  OFFICER'S  HANDS  NOT  ABATED  BY 

DEATH  OF  CREDITOR  —  TRESPASS.  —  At  common  law  a 
writ  of  execution  in  the  hands  of  an  officer  for  service 
is  not  abated  by  the  death  of  the  judgment  creditor, 
and  it  is  the  dutj  of  the  officer  to  serve  it.  The  stat- 
utes of  this  State  have  not  changed  the  common  law 
rule  in  this  respect.  It  is  the  duty  of  an  officer  to  servo 
an  execution  in  his  hands  for  that  purpose,  notwith- 
standing the  death  of  the  judgment  creditor  while  the 
execution  is  in  the  officer^s  hands,  and  in  arresting  and 
committing  the  judgment  debtor  he  is  not  a  trespasser. 
When  no  trespass  is  committed  by  an  officer  in  serving 
an  execution,  it  follows  that  the  person  directing  the 
service  is  not  guilty  of  trespass.  Cleve  v.  Veer,  Cro. 
Car.  459;  Thoroughgood's  case,  Noy,  78;  Ellis  v.  Grif- 
fith, 16  M.  &  W.  106;  Comm.  v.  Whitney,  10  Pick.  434; 
Jdurray  v.  Buchanan,  7  Blackf.  549 ;  Freeman  on  Exec, 
9  37;  Commonwealth  v.  Whitney,  10  Pick.  434.  WiiHf 
V.  Htissey,  Opinion  by  Libbey,  J. 
[Decided  May  ^n^,  1880.] 

lilEN  — OF    LABORER    ASSIGNABLE.  —  One    who    haS 

purchased  the  claim  of  a  laborer  in  the  cutting  and 
hauling  of  logs  may  maintain  an  action  thereon  in  tho 
name  of  such  laborer  to  enforce  the  laborer^s  lieu  on 
the  logs.  The  fact  that  the  laborer  assigns  his  claim 
to  a  third  party  who  is  willing  to  advance  him  money 
therefor  does  not  defeat  or  discharge  his  lieu.  The 
'Weight  of  authority  and  reasoning  is  in  favor  of  the 
assignability  of  the  lien  of  a  mechanic  and  the  right  of 
his  assignee  to  assert  his  claim  in  the  same  manner 
and  to  the  same  extent  that  the  mechanic  could .  Kerr 
▼.  Moore,  54  Miss.  286,  citing  Laege  v.  Bossieux,  15 
Gratt.  83;  Tuttle  v.  Howe,  14  Minn.  150;  Davis  v.  Bils- 
land,  18  Wall.  659.  See,  also,  Hull  of  Ship,  Davies,  199; 
The  Sarah  J.  Weed,  2  Lowell,  556.  Murphy  v.  Adams 
€t  aL  Opinion  by  Barrows,  J. 
CDeoided  March  26, 1880.] 

OfFIOB  —  A0T8    OF    JUDICIAIi    OFFICER     DB    FACTO 

TAUO. — Where  the  office  of  judge  of  a  municipal 
ooart  was  vacated  under  a  statute  by  the  incumbent 
takiDg  a  seat  as  a  meml>er  of  the  Legislature,  held,  that 
while  his  authority  as  a  judge  de  jure  would  cease,  still 
If  he  continued  peaceably  to  act  under  his  commission 
and  to  exercise  the  functions  of  a  judge  with  the  usual 
insignia  of  his  office,  he  would  be  an  officer  de  facto,  and 
with  reference  to  the  public  and  third  persons  his  acts, 
Inolading  judgments  rendered  by  him  in  oases  within 
the  Jarisdiction  of  theeourt,  would  be  valid,  although 
he  might  be  removed  upon  information  filed  against 
him  in  behalf  of  the  State.  State  v.  Carroll,  38  Conn. 
449;  Knowies  v.  Luce,  Moore,  109;  2  Kent's  Com.  295; 
Am.  Law  Beg.,  March,  1873;  Wilcox  v.  Smith,  5  Wend, 
282;  Brown  v.  Lunt,  87  Me.  423;  Sheehan's  case,  122 
Mass.  445.  Woodtide  v.  VTagg,  Opinion  by  Symonds,  J. 
[I>eeided  May  28, 1880.] 


INSURANCE  LAW. 

Fnue  POUCT  — CONDITION   LIMITING  TIME   OF  COM- 

MBfOKif  ENT  OF  ACTION.  —  In  the  Construction  of  con- 
traoUyall  the  provisions  thereof  shall  betaken  into 
coDfideration  and  reconciled,  if  possible,  so  that  the 
trae  intent  of  the  parties  to  the  contract  may  be  ascer- 
tained. Where  a  condition  in  a  policy  of  insurance 
proTidei  for  an  Indefinite  period  to  elapse  before  suit 
■hall  be  bionght  on  the  policy,  and  that  no  suit  shall 
he  hrooi^t  antil  the  thing  so  provided  for  is  done,  to 
•eeompUah  whloh  may  take  more  than  six  months 
wtthonfe  the  fault  of  either  of  the  parties  to  the  con- 
tntt,  mod  the  ooa4ition  farther  jwoyides  that  no  suit 


on  the  policy  shall  be  maintained  unless  commenced 
within  six  months  next  after  the  loss  shall  occur,  the 
intent  of  the  parties  to  the  contract  was  that  the  six 
months*  limitation  should  commence  to  run  when  the 
cause  of  action  accrued  and  not  before.  West  Vir- 
ginia Supreme  Court  of  Appeals,  May  1, 1880.  Darhee 
V.  Fire  &  Marine  Insurance  Co.  of  Wheeling,  Opinion 
by  Moore,  J . 

CONDITION  AGAINST  OTHER  INSURANCE— WAIVER 

BY  AGENT  ~  CONDITIONS  AS  TO  PETROLEUM,  ETC.,  AND 

EXTRA  HAZARDOUS  ARTiCLEa  —  A  fire  poUcy  duly 
signed  and  countersigned,  was  delivered  to  the  agent 
of  the  assured  by  the  local  agent  of  an  insurance  com- 
pany. It  provided  by  a  printed  provision  that  "if  the 
assured  shall  have,  or  shall  hereafter  make,  any  other 
insurance  on  the  property  hereby  insured,  or  any  part 
thereof,  without  the  consent  of  the  company  written 
hereon,  this  policy  shall  be  void.*'  It  also  provided 
that  it  was  a  part  of  the  contract  "  that  any  person 
other  than  the  assured  who  may  have  procured  this 
insurance  to  be  taken  by  this  company  shall  be  deemed 
to  be  the  agent  of  tho  assured  named  in  this  policy, 
and  not  of  this  company,  under  any  circumstances 
whatever,  or  in  any  transaction  relating  to  this  insur- 
ance.'* The  policy  also  contained  this  clause  in  writ- 
ing: "$3,000  other  concurrent  insurance  permitted."  It 
was  subsequently  found  by  a  referee  that  at  the  time 
the  policy  was  'delivered  the  agent  of  the  company 
knew  that  tho  assured  had  other  insurance  upon  the 
property  to  the  extent  of  $6,000.  Held,  under  these 
circumstances,  that  a  delivery  of  the  policy  was  a 
waiver  of  the  implied  prohibition  contained  in  the 
condition  in  said  policy,  permitting  $3,000  additional 
insurance.  Whited  v.  Germania  Fire  Ins.  Co.,  76  N. 
Y.  415;  Fish  v.  Cottenet,  44  id.  538;  Sherman  v.  Ni- 
agara Fire  Ins.  Co.,  46  id.  526;  Pechner  v.  Phoenix  Ins. 
Co.,  65  id.  195;  Van  Schoiok  v.  Niagara  Fire  Ins.  Co., 
68  id.  434;  Bidwell  v.  N.  West.  Ins.  Co.,  24  id.  303; 
Rohrbackv.  Germania  Fire  Ins.  Co.,  62  id.  47;  Alex- 
ander V.  Germania  Fire  Ins.  Co.,  66  id.  464;  Sprague  v. 
Holland  Purchase  Ins.  Co.,  69  id.  128.  (2)  The  policy 
provided :  "  If  in  said  premises  there  be  kept  petro- 
leum, naphtha,  gasoline,  benzine,  benzole,  or  benzine 
varnish,  or  there  be  kept  or  used  therein  camphene, 
spirit  gas,  or  any  burning  fluid,  or  any  chemical  oils, 
without  written  permission  in  this  policy,  then,  and  in 
every  such  case,  this  policy  shall  become  void."  Held, 
such  provision  did  not  forbid  the  use  of  naphtha  upon 
the  insured  premises  for  the  purposes  of  illumination. 
It  also  provided  that  "if  during  this  insurance  the 
above-mentioned  premises  shall  be  used  for  any  trade, 
business  or  vocation,  or  for  storing,  using  or  vending 
therein  any  of  the  articles,  goods  or  merchandise  de- 
nominated hazardous  or  extra  hazardous  or  specially 
hazardous,  *  ^  '^  printed  on  the  back  of  this  policy, 
then  and  from  thenceforth,  so  long  as  the  same  shall 
be  so  appropriated,  applied  or  used,  this  policy  shall 
cease,  and  be  of  no  force  or  effect."  Held,  that  "  burn- 
ing fluid"  did  not  necessarily  mean  any  fluid  that 
would  burn,  when  "  burning  fluid "  was  classed  as 
"specially  hazardous"  under  such  provision.  Held, 
further,  that  the  policy  was  only  suspended  under  such 
clause  while  the  forbidden  use  of  naphtha  continued, 
and  that  it  revived  when  such  use  ceased.  United 
States  Circ  Ct.,  N.  D.  New  York,  Nov.  4, 1880.  Pui- 
nam  v.  Common%Dealih  hisurance  Co,  Opinion  by 
Blatchford,  C.  J. 

Life  policy— equity  will  not  relieve  against 
forfeiture  by  non-payment  of  premium.  —in  con- 
tracts of  life  insurance,  the  time  for  the  payment  of 
interest  on  the  premium  ^notes  is  of  the  veiy  essence 
of  the  contract,  and  must  be  strictly  complied  with ; 
and  if  by  the  terms  of  the  policy,  it  is  to  become  void 
upon  a  failure  to  pay  such  intQreat«iAi\.V3A\*Vai^v^ARS\&ft^% 
equity  will  uot  leWeve  nsa\naV>  \.^i<^  VnlAVVax^  %\.«  \jni<Q&& 
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Mut.  Ins.  Co.  V.  Grigsby,  10  Bush,  310;  Patch  v. 
Phoenix  Mut.  L.  Ins.  Co.,  44  Vt.  488;  Anderson  v.  St. 
Louis  Mut.  L.  Ins.  Co.,  5  BIgelow's  L.  Ins.  Rep.  631; 
Russuni  V.  St.  Louis  Mut.  L.  Ins.  Co.,  id.  245;  Net- 
tleton  V.  St.  Louis  L.  Ins.  Co.,  6  Ins.  L.  J.  428.  Mary- 
land Ct.  of  Appeals,  April  term,  1879.  Knickerbocker 
Life  Iiisiiranc^  Co,  of  New  York  v.  Diets.  Opinion  by 
Qrasou,  J.    (To  appear  62  Md.  16.) 


NEW  YORK  COURT  OF  APPEALS  DECISIONS, 

THE  following  decisions  were  handed  down,  Tuesday, 
March  15, 1881 : 

Judgment  affirmed  with  costs  — Smi7/i  v.  Truslow; 

Bean  v.  Edge, Judgment  reversed  and  new  trial 

granted,  costs  to  abide  event  —  Knupjle  v.  Knicker^ 

hocker  Ice  Co, Order  of  General  Term  reversed  and 

judgment  on  report  of  referee  affirmed  with  costs  — 

Caguin  v.  To^on  of  Hancock, Order  affirmed  and 

judgment  absolute  for  respondent  on  stipulation  with 

costs  —  McConnellv.  Sherwood, Judgment  affirmed, 

with  one  bill  of  costs  to  respondent  who  appeared  in 
this  court,  to  be  paid  out  of  the  estate — Palmer  v, 

Horn, Jud^ent  of  General  Term  modified,  by 

remitting  case  to  the  surrogate  to  be  hoard  upon  the 
question  of  fraud  and  undue  influence  as  affecting  the 
codicil,  and  as  so  modified  affirmed,  costs  to  abide 
event  and  to  bo  determined  by  the  court  below  —  Dack 

y,  Dack, Appeal  dismissed  with  costs  —  Ihcightv, 

Brooklyn  Life  Insurance  Co. ;  Dxcight  v.  Homceopathic 
Life  Insurance  Co, ;  Dmght  v.  Metropolitan  Life  In- 
surajice  Co, ;  Dwight  v.  Manhattan  Life  Insurance  Co, , 
two  cases;  IMciglU  v.  Washington  Life  Insurance  Co. : 

Dwight  V.  Oertnania  Life  Insurance  Co. Judgment 

of  General  Term  affirmed,  and  a  venire  de  nofio  ordered 
on  the  count  in  the  indictment  charging  a  larceny  — 

Orhe  People  v.   Dowling, Order  of  General  Term 

reversed,  and  judgment  of  Special  Term  modified  by 
striking  therefrom  the  allowance  of  $45,  and  interest 
thereon,  and  aliso  by  providing  that  the  interest  upon 
the  amount  found  due  the  plaintiff,  upon  her  mort- 
gages, should  be  at,the  rate  of  six  instead  of  seven  per 
cent,  and  as  thus  modified  that  judgment  be  affirmed, 
without  costs  to  either  party,  upon  the  appeals  to  the 

General  Term  and  to  this  court  —  Taylor  v.  Wing, 

Motion  denied  with  $10  costs  —  Taylor  v.  The  Mayor ^ 
etc,,  of  New  York, 


NOTES. 


THE  tokens  of  prosperity  and  the  promises  with 
which  the  beginning  of  the  year  opened  upon  our 
contemporaries  are  being  well  fulfilled.  The  Albany 
Law  Journal,  nearest  and  most  important  to  New 
York  lawyers,  comes  packed  fuller  than  ever  with 
weighty  matter.  The  course  of  this  journal  from  the 
beginning  has  been  singularly  felicitous.  Weil  con- 
ceived at  the  outset,  and  well  made  up,  it  is  now  just 
the  same  as  it  always  has  been,  '*  only  more  so."  Its 
growth  has  been  not  change,  but  advancement ;  it  is  at 
once  compact  and  condensed,  yet  comprehensive  and 
diversified ;  and  its  volumes  make  an  annual  conspectus 
of  the  whole  field  of  the  law.— A\  Y,  Daily  Register, 

Our  excellent  contemporary,  the  Central  Law  Jour- 
naU  has  enlarged  its  weekly  issue  four  pages.  Now  if 
it  will  add  six  pages  more  of  its  stylo  of  typography,  it 
will  give  about  as  much  as  the  Albany  Law  Journal 

gives  and  has  for  years  given. A  correspondent 

sends  us  the  following  copy,  '*  verbatim  et  literatimque  " 
(as  a  lawyer  of  our  acquaintance  used  to  say),  of  a 
jnstice^s  judgment  in  7  Wend.  889:  ** Samuel  Cooper 
VB,  fretrick  Browner.  This  25  day  of  november  1824. 
Sammons  redamed  benonal  aerved  in  a  plea  of of 


fifty  dullows  and  issue  gind,  and  the  parties  was  rety 
for  triel  and  witness  swearn  and  gudgmand  far  the 
plaintiff  on  a  former  gudgmand  fur  twenty  six  dullows 
and  twenty  six  cents.  Damages  $26,26,  corst  of  suit 
7*^26,98.  I  hereby  sartify  that  the  apove  copy  is  a  cor* 
reckt  and  true  copy  of  my  pook.  Guven  nuter  my 
hand  at  seal  at  Danube  this  18,  day  of  January  1825.*' 

In  a  litigation  now  pending  between  husband  and 

wife,  respecting  the  custody  of  their  child,  the  wife 
testified  that  on  a  certain  occasion  her  husband  had 
spoken  slightingly  of  her  father.  The  defendant  was 
subsequently  called  to  contradict  or  explain  his  wife's 
testimony  and  was  asked  this  question  among  others : 
Q.  *'She  says  that  on  that  occasion  you  spoke  very 
slightingly  to  her  of  her  father.  What  do  you  say 
about  that?"  A.  ''She  might  have  called  it  slight- 
ingly, I  did  not.  I  said  he  was  the  worst  hen-pecked 
man  I  ever  saw;  that  I  thought  he  was  an  old  milk 
sop;  that  he  did  not  dare  say  his  soul  was  his  own  in 
the  presence  of  his  wife." 

Judge  Bowie,  of  the  Maryland  Court  of  Appeals,  has 

died,  at  the  age  of  seventy-three. Judge  Choato,  of 

the  Federal  District  Court  of  the  Eastern  District  of 
New  York,  has  resigned  on  account  of  the  inadequacy 
of  the  salary. Messrs.  Henry  C.  Murphy  and  Win- 
chester Britton  have  presented  to  the  Court  of  Appeals 
of  this  State  a  portrait  of  the  late  Judge  Lott,  which 
has  been  received  with  appropriate  public  acknowledg- 
ment by  the  chief  judge,  and  hung  upon  the  wall  of 

the  court  room. The  formalism  with  which  our 

profession  repeat  our  technical  phrases  is  amusingly 
illustrated  in  a  case  in  70th  Maine  Reports,  in  a  case 
where  the  question  was  of  recovery  for  the  attendance 
of  the  defendant's  stallion  upon  the  plaintilTs  mare, 
which  had  resulted  in  a  colt.  The  reporter  says  in  his 
statement  that  the  plaintiff  took  his  mare  to  the  de- 
fendant's stallion,  and  **  had  her  duly  served." 

The  late  John  W.  Dwindle,  a  lawyer  of  San  Fran- 
cisco, formerly  of  Rochester,  in  this  State,  left  the 
following  sensible  directions  to  be  observed  in  case  of 
his  death:  ''I  desire  that  there  shall  be  no  adjourn- 
ment of  court.  I  desire  that  the  hour  of  the  funeral 
shall  be  fixed  at  one  o'clock  P.  m.,  bo  that  the  members 
of  the  bar  who  wish  may  attend  it  withoqt  interfering; 
with  the  business  of  the  courts.  The  custom  of  ad- 
journing the  courts  when  a  lawyer  dies  ought  to  become 
obsolete.  There  is  no  good  reason  why  the  business 
of  twelve  courts  of  record  should  be  interrupted  for  a 
day  because  a  lawyer,  even  the  most  distinguished, 

happens  to  die." The  chief  judge  of  the  English 

Bankrupt  Court  is  evidently  a  greater  admirer  of 
nature  than  of  the  fine  arts,  for  he  prefers  Welsh 
scenery  to  a  sign-board  painted  by  David  Cox.  In  E!x 
parte  Sheen,  re  ThonuiSy  ant^^  p.  211,  he  said :  '*  I  must 
say  that  the  beauty  and  picturesqueness  of  the  sur- 
rounding scenery  of  Bettws-y-Coed  is  of  far  greater 
attraction  to  artists  and  visitors  than  this  picture  could 
possibly  be."  The  decision  in  question  reverses  Uiat 
commented  on,  22  Alb.  L.J.  322. 

The  subjects  prescribed  by  the  Law  Society  for  the 
primary  examinations  furnish  food  for  melanoholj 
reflection  to  our  esteemed  contemporaij,  the  Albany 
Law  Journal.  We  quote  its  comments,  even  at  the 
risk  that  the  spirit  of  some  budding  Eldon  may  be 
'sicklied  o'er  with  the  pale  oast  of  thought*  by  their 
perusal.  If  our  National  patriotism  should  rebel  at 
the  idea  of  nsing  Mr.  Evarts*  speeches  in  the  way  sug- 
gested by  our  contemporaiy,  a  *  select  senteuoe*  of 
equal  length  and  complexity  to  any  penned  by  the 
great  American  jurist  might  pertiaps  be  culled  from 
the  pages  of  our  Supreme  Conrfe  Reports. -» Cofioila 
XfOio  Journal, 
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The  Albany  Law  Journal. 


Albany,  March  26,  1881. 


CURRENT  TOPICS. 

AT  a  recent  meeting  the  New  York  CJt;  Bar  Asso- 
ciation dedared  agaiost  codification  of  tlic 
common  law,  and  resolved  to  send  ambassadors  to 
Albuif  to  put  the  thing  down.  It  accms  to  us  that 
the  New  York  Citj  Bar  AEsociation  do  not  go  the 
right  waj  to  work.  It  docs  very  little  good  for  the 
driver  of  a  restive  horse  to  saj  that  hia  horse  ought 
not  to  and  must  not  run  awaj,  but  if  he  sees  the 
signs  of  bolting  he  eliould  brace  himself  anil  pre- 
pare to  g^iide  that  borac  so  that  the  horse  shall  not 
smash  bim  and  others.  (We  do  not  stop  here  to 
discuss  the  question  whether  the  borse  mey  not  be 
so  goaded,  vexed,  and  nagged  by  his  driver,  that  he 
is  justified  ia  running  away.)  Now  general  codifi- 
cation ia  sure  to  come,  sooner  or  later,  to-day,  to- 
morrow, thb  year  or  next  year,  or  ten  years  hence. 
It  ia  inevitable,  whether  tbe  lawyers  will  hear  or 
whether  tbcy  will  forbear.  There  was  an  infinitely 
greater  struggle  by  the  profession  against  the  old 
Code  of  Procedure,  but  it  was  enacted.  The  part 
of  wisdom,  it  would  seem,  is  to  accept  the  inevita- 
ble with  a  good  grace,  and  preserve  to  the  bar  some 
influence  in  procnring  a  proper  codification.  If  we 
wash  our  hands  of  the  matter  altogether,  and  say 
we  will  hav6  none  of  it,  our  suggestions  about 
scope,  plan,  construction,  and  amendments  will 
b*Te  very  little  weight. 


We  have  said  that  the  declaration  of  the  meeting 
was  agMnet  codification  in  general,  and  this  is  true 
although  there  was  an  attempt  to  disguise  it  under 
OppoDtion  to  Hr.  Field's  pending  Codes  in  particu- 
lu.  But  after  all,  veij  little  if  any  specific  fault 
wM  found  with  the  proposed  Codes,  and  Mr.  Field's 
labors  and  deserts  were  warmly  recognized.  In- 
deed, the  extraordinary  merits  of  the  proposed 
Code*  were  admitted  even  by  its  opponents.  For 
muvelvea  we  do  not  think  the  proposed  Codes  by 
any  means  fanlttess,  A  number  of  details  might  bo 
■nsceptible  of  amendments.  The  codificr  is  not 
hostile  to  amendments.  The  only  serious  faults 
which  the  ingenuity  of  the  acute  draftsman  of  Qov. 
Robinson's  veto  message  was  able  to  detect,  were  in 
the  matters  of  adoption,  dower,  and  fraud,  in  re- 
spect to  all  of  which  we  have  frequently  and  abund- 
antly expressed  our  opinion.  Therefore  we  shall 
now  content  ouraelves  with  emphasizing  our  belief 
that  if  codification  is  to  take  place,  we  shall  never 
hftve  a  better  Code  to  start  with,  and  the  chances 
are  three  to  one,  never  so  good  a  Code  again. 

nit  bring!  tia  once  more  to  the  terioua  question 
of  ptdk^.  Let  it  be  nnderatood  at  the  outset  that 
theM  Ood«  propoM  no   lerolntion  in  principle. 

Vot.  33,— Aa  IZ. 


ascertain  its  principle 
■and  on  stone,  at  that. 
men  with  splendid  i 
the  civil 
ourselves  have  been 
of  the  common  law 
rest  of  it  (  There  i 
tion,  and  tliot 


Herein  the  matter  is  much  less  serious  than  at  the 
adoption  of  the  Code  of  Procedure,  for  that  pro- 
posed a  tremendous  revolution.  These  Codes  sim- 
ply propose  to  write  down  the  ascertained  but  un- 
written taw;  to  pick  it  out  of  thousands  of  reports 
and  text-books,  and  to  eipreaa  it  fixedly  and  clearly, 
so  that  it  will  not  be  liable  to  caprices  of  memory 
or  construction,  and  so  that  the  layman  may  himself 
God  wrote  down  Ilia  laws. 
Codes  have  been  adopted  by 
;ces3.  The  proper  boast  of 
is  its  certainty.  We 
ompcUed  to  write  down  some 
L  statutes.  Why  not  write  the 
only  one  answer  to  this  qucs- 
ill  certainly  give  the  lawyers 
some  trouble,  and  may  possibly  hurt  their  occupa- 
tion in  picking  out  the  law  as  It  is  (or  rather  in 
guessing  what  it  will  be),  from  the  reports  and  text- 
books, and  advising  their  clients.  That  is  the  real 
reason,  and  the  avowed  reason  when  flic  lawyers  are 
candid.  Qnite  a  contrary  and  inconsistent  reason  is 
often  assigned,  namely,  that  it  will  so  increase  liti- 
gation through  the  necessities  of  construction.  We 
have  no  doubt  that  there  will  bo  a  period  of  con- 
struction,.expensive  probably,  but  that  is  a  minor 
consideration.  The  present  state  of  affairs,  evil  and 
constantly  and  rapidly  growing  worse,  must  be  got 
rid  of  at  any  price.  We  must  be  cured  of  the  dis- 
ease, no  matter  what  the  pain  and  the  amount  of  ttio 
dAtor's  bill.  Sut  the  profession  exaggerate  the 
seriousness  Ixith  of  the  real  renson  and  of  the  pre- 
text Litigation  will  not  decrease  ao  long  as  human 
nature  remains  as  it  is,  although  litigation  maybe 
and  ought  to  be  cheapened.  Tlio  expenao  of  con- 
struing the  general  Code  will  not  approach  that  of 
construing  the  old  Code  of  Procedure,  for  that,  as 
wo  have  said,  was  revolution  and  a  new  creation, 
while  this  is  mere  abstracting  and  concretion.  Bo 
we  reiterate,  we  iiopo  these  Codes  will  be  enacted 
and  approved,  and  if  they  are  once  made  law,  we 
shall  wonder  how  we  ever  did  without  them. 


Senator  Hogon  has  introduced  in  onr  Stale  Senate 
a  bill  to  protect  the  right  of  trial  by  jury,  providing 
that  in  no  action,  civil  or  criminal,  tried  with  a 
jury,  shall  any  judge  presiding  at  such  trial,  in  his 
charge  to  the  jury,  review  the  evidence  which  has 
been  produced  before  the  jury,  except  so  far  as  may 
be  necessary  for  a  pmper  presentation  to  them  of  the 
law  involved  in  the  case,  and  that  in  no  such  action 
shall  the  judge  who  presides  at  the  trial,  by  intima- 
tion or  expression,  submit  to  the  jury  his  own  opin- 
ion upon  the  weight  of  the  evidence  which  has  been 
produced  before  them,  or  as  to  what  should  be  their 
verdict  upon  snch  evidence,  except  in  cases  where 
by  law  he  is  authorized  to  direct  a  verdict.  There 
most  bo  considerable  doubt  of  the  wisdom  of  this 
bill.  Such  provisions  exist  in  many  States,  it  is 
true,  but  we  have  noticed  that  they  are  fruitful  of 
new  trials.  In  spite  of  such  ^roviavnA,  i>  "j^^^a 
who  wishes  the  jwr^  to  ^tiow  \na  o^\«wwi  *A  "Cofc 
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facts  will  find  somo  way  of  communicating  it,  and 
without  them  he  is  bound  to  charge,  on  request, 
that  bis  opinion  on  the  facts  "  is  of  no  consequence." 
It  seems  to  us  that  little  mischief  results  from  the 
present  practice,  and  ^^c  are  confident  that  an  adop- 
tion of  the  proposed  measure  would  lead  to  a  vast 
number  of  technical  and  unmeritorious  appeals,  and 
of  new  trials  for  unsubstantial  reasons. 


An  esteemed  professional  friend  in  Kansas  calls 
our  attention  to  ,the  recent  Prohibitory-Amendment 
CaseSj  24  Kans.  700,  and  asks  our  opinion  of  thd 
justice  and  policy  of  such  laws.  We  have  no  objec- 
tion to  saying  that  we  deem  this  purely  a  matter  of 
policy.  We  see  no  injustice  in  preventing  intemper- 
ance, pauperism,  and  crime,  by  any  necessary  means. 
Although  we  are  personally  not  a  **  total-abstainer," 
yet  we  would  cheerfully  give  up  our  **  cakes  and 
ale  "  for  the  sake  of  seeing  alcohol  as  a  beverage  to- 
tally suppressed.  Society  certainly  has  as  good  a 
right  totally  to  prohibit  the  liquor  traffic  as  it  has  to 
hang  men  for  murder.  If  rum  drives  men  to  mur- 
der, it  is  perhaps  as  well  to  suppress  rum  as  to  wait 
for  the  murder  and  then  suppress  the  man.  Whether 
**  prohibition  "  is  the  best  means  to  effect  this  desir- 
able end  we  have  no  knowledge  or  experience  that 
qualify  us  to  speak.  If,  as  we  are  given  to  under- 
stand, the  Kansas  law,  literally  construed,  would 
prevent  one's  selling  cologne  water,  or  administer- 
ing communion  in  the  churches,  it  is  evident  that 
prohibition  is  overdone. 


Senator  Madden  proposes  to  require  life  insurance 
companies  to  furnish  policy-holders,  on  demand, 
copies  of  their  applications.  This  does  not  amount 
to  much,  in  comparison  with  what  is  needed  to  keep 

these  corporations  in  proper  behavior. Senator 

Robertson  proposes  an  employers*  liability  bill.  It 
seems  to  us  to  be  a  substantial  copy  of  the  English 
law.     Our  readers  already  know  how  little  we  think 

of  that. Assemblyman  Congdon  proposes  a  bill 

for  the  continuance  of  suits  in  case  of  the  death  of 
the  plaintiff,  by  the  entry  of  an  order  of  course. 


Massachusetts,  too,  is  waking  up  on  the  subject 
of  separate  courts  for  law  and  for  equity.  The  Su- 
preme Court  is  greatly  overworked.  The  Boston  Ad- 
v&rtiser  calls  attention  to  Davis  v.  Cohum^  128  Mass. 
377.  It  says:  ** Davis  brougiit  his  action  in  the 
law  court  in  the  eariy  part  of  1877,  tried  it,  went  to 
the  Supreme  Court  upon  exceptions,  which  were 
there  sustained,  came  back  and  tried  it  again,  once 
more  went  to  the  fuH  court  upon  exceptions,  where 
it  was  determined  in  1880  that  an  action  at  law  did 
not  lie  in  the  plaintiff's  favor,  and  that  his  only 
remedy  was  by  a  bill  in  equity.  By  our  law  the  Su- 
preme Court  has  original  exclusive  jurisdiction  in 
equity.  The  question  is  often  asked,  why  not  abol- 
ish all  distinction  between  law  and  equity,  and  give 
concurrent  jurisdiction  to  the  Supreme  and  Supe- 
^  jior  Courts  over  all  proceedings  in  equity.    It  is 


well  known  that  by  the  Code  of  Procedure  of  the 
great  commercial  State  of  New  York  the  fusion  of 
these  two  systems  was  made  more  than  thirty  years 
ago,  and  has  continued  to  the  present  time.  '  This 
Code  has  found  favor  abroad  as  well  as  at  home. 
Fully  half  the  States  and  nearly  all  the  Territo- 
ries have  adopted  the  general  spirit  and  important 
characteristics  of  the  new  method,  while  many  have 
re-enacted  its  details.  It  has  been  the  guide  in 
moulding  the  practice  now  pursued  in  most  of  the 
British  colonies,  and  its  principles  are  well  known 
to  have  been  very  influential  in  framing  the  proced- 
ure recently  established  in  England.'  Massachu- 
setts by  its  Code  of  Practice  has  done  much  to  do 
away  with  the  old  technicalities  of  pleading,  and 
to  protect  the  substantial  rights  of  parties  in  their 
trials.  The  double  system  of  judicature  in  law  and 
equity,  however,  still  remains,  and  the  uncertainty 
which  it  engenders  is  continually  demanding  re- 
lief." * '  It  is  respectfully  suggested  to  the  commit- 
tees of  the  Legislature  having  in  charge  the  revision 
or  arrangement  of  the  administration  of  justice  in 
Massachusetts,  that  they  carefully  examine  the  ques- 
tion of  abolishing  this  separate  system  of  judicature. 
If  the  necessity  exists  of  relieving  the  Supreme 
Court  of  the  great  labors  which  are  imposed  upon 
it,  why  not  unite  the  courts  of  law  and  equity,  and 
thus  throw  upon  the  Superior  Court  the  vast  amount 
of  work  of  which  the  Supreme  Court  has  now  ex- 
clusive jurisdiction  ?  It  is  hardly  necessary  to 
allude  to  the  convenience  of  the  bar  and  the  public 
which  this  fusion  would  produce." 


NOTES  OF  0ASS8. 


THE  vexed  question  of  the  measure  of  damages 
in  an  action  of  trespass  or  trover  for  property 
taken  by  mistake  was  passed  on  by  the  Missouri  Su- 
preme Court,  in  Austin  v.  Euntsvills  Coal  and  Min- 
ing Co.,  October,  1880.  It  was  held  that  in  an  ac- 
tion for  taking  coal  from  plaintiff^s  land,  in  the 
absence  of  any  evidence  of  willful  wrong  or  other 
circumstances  warranting  punitive  damages,  the  true 
rule  of  the  damages  is  the  value  of  the  coal  at  the 
mouth  of  the  shaft,  less  the  cost  of  labor  to  defend- 
ant in  severing  it  from  the  freehold  and  raising  it 
to  the  mouth  of  the  shaft.  The  court  observed : 
''The  court  below,  at  plaintiff's  instance,  gave  this 
declaration  of  law.  The  measure  of  damages  for 
the  coal  taken  is  the  value  thereof  at  the  mouth  of 
the  shaft,  less  cost  of  raising  it,  and  without  any 
deduction  for  the  expense  of  getting  or  severing  it 
from  the  freehold.  The  report  of  the  referee  dis- 
closes that  the  coal  was  worth  one-half  a  cent  in  the 
mine,  and  seven  cents  a  bushel  at  the  mouth  of  the 
shaft,  or  in  the  proportion  of  one  to  fourteen. 
There  is,  doubtless,  abundant  authority  which  sup- 
ports the  above  declaration  of  law.  Morgan  v.  2W- 
eU,  43  Eng.  Com.  Law,  784;  Martin  v.  P&rier,  5  M. 
A  W.  810;  BarUm  Coal  Co,  y.  Cox,  89  Md.  1 ;  8.  C, 
17  Am.  Rep.  525;  Sobertitm  y.  Jotim,  71  III.  405; 
McLean  Coal  Co,  y.  Long^  81  id.  859;  Watemuui  on 
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Trespass,  §  1096;  Afoodij  v.  Whitney,  38  Mo.  174; 
Jhpiri  Co,  V.  BrogtUn,  L.  R,  11  Eq.  188;  Wild  v. 
HoU,  9  M.  &  W.  672 .  But  there  is  no  lack  of  au- 
thority sustaining  a  different  view  of  the  matter. 
Stockiridge  Iron  Co,  v.  Com.  Iron  Works,  102  Mass. 
80;  ForsytheY,  WeUs,  41  Penn.  St.  291;  Chambar- 
lam  V.  CoUimon,  45  Towa,  429 ;  Waters  v.  Stevenson, 
13  Nev.  157;  8.  C,  29  Am.  Rep.  293;  Foote  v.  Mer- 
rill,  54  N.  n.  490;  S.  C,  20  Am.  Rep.  151;  Maye  v. 
Tappan,  23  Cal.  306 ;  Goller  v.  Fett,  30  id.  481 ;  Ham 
V.  Sawyer,  38  Me.  37;  Ililtan  v.  Woods,  L.  R.,  4  Eq. 
432;  Baldwin  v.  Porter,  12  Conn.  473;  Curtis  v. 
Ward,  20  id.  204 ;  2  Oreenl.  Ev.,  §§  253,  254 ;  Price  v. 
Benjamin,  14  Pick.  356 ;  Wood  v.  Morewood,  3  Q.  B. 
440;  In  re  United  Merthyr  Col  Co.,  L.  R.,  15  Eq. 
46."  **  The  authorities  from  which  we  have  quoted 
seem  to  us  to  announce  the  true  measure  of  dam- 
ages, where  there  is  no  element  of  willfulness  or 
wrong,  or  such  gross  negligence  or  disregard  of 
others'  rights  as  leads  necessarily  to  the  inference  of 
willfulness  or  wrong;  because  a  party  engaged  in 
mining  may  readily  ascertain  by  dialing  that  he  is 
trespassing  on  his  neighbor's  property.  In  England, 
and  in  some  of  our  sister  States,  the  result  reached 
in  cases  of  the  character  under  discussion,  and 
which  gave  origin  to  the  rule  which  plaintiff  in- 
Yokes,  is  no  doubt  owing  to  technicalities  from 
which  we,  happily,  are  freed,  since  we  have  but  one 
form  of  action  in  this  State,  and  consequently  are 
not  hampered  by  mere  matters  of  form  in  seeking 
redress  for  injury  done.  This  being  the  case,  there 
would  seem  to  be  neither  reason,  justice  nor  con- 
sistency in  paying  a  party  for  his  labor  in  raising  the 
coal  to  the  mouth  of  the  pit,  and  paying  him  noth- 
ing for  his  labor  in  severing  it  from  the  freehold, 
i.  e.,  in  getting  it  into  such  condition  that  it  could 
be  delivered  at  the  mouth  of  the  shaft.  If  the 
labor  of  the  trespasser  deserves  compensation  in  one 
instance,  why  not  in  another  ?  By  the  operation  of 
what  principle,  based  upon  common  sense,  can  you 
thus  apportion  the  injury  done,  pay  for  its  continua- 
tion, but  deny  pay  for  its  inception  ? "  To  the 
above  authorities  may  be  added,  in  opposition  to 
the  principal  case,  McLean  County  Coal  Co.  v.  Len- 
fUMy  91  IlL  561 ;  S.  C,  33  Am.  Rep.  64,  and  note, 
68;  Franklin  Coed  Co,  v.  McMillan,  49  Md.  549;  S. 
C,  88  Am.  Rep.  280,  and  note,  282;  S.  C,  22  Alb. 
L.  J.  2 ;  and  in  harmony  with  it,  Livingston  v.  Raw 
yards  Coal  Co.,  House  of  Lords,  42  L.  T.  (N.  S.) 
884;  S.  C,  21  Alb.  L.  J.  442.  See,  also,  note,  26 
Am.  Rep.  525. 


In  OommonweaUh  v.  ffaU,  128  Mass.  410,  it  was 
held  that  the  statute  punishing  any  one  who  in  Mas- 
aachnsetts  takes  or  kills  woodcock,  etc.,  between 
Bpecified  days,  or  buys,  sells,  offers  for  sale,  or  has 
them  in  his  possession  within  the  same  time,  does 
sot  apply  to  sach  birds  lawfully  taken  or  killed  in 
another  State.  The  court  said:  ''The  object  of 
the  etatnte  is  to  protect  these  birds  during  the  breed- 
ing aeaaon,  and  for  such  a  reasonable  portion  of  the 
jear  as  maj  pirerent  them  from  being  exterminated 


or  their  numbers  diminished  in  this  Commonwealth. 
The  mode  in  which  the  statute  seeks  to  attain  this 
object  is  by  punishing  the  taking  or  killing  of  such 
birds  in  this  Commonwealth  during  the  times  speci- 
fied, or  the  buying,  selling,  or  offering  for  sale  or 
having  in  possession  in  this  Commonwealth,  during 
those  times,  of  birds  so  taken  or  killed ;  and  by  en- 
acting that  the  possession  in  this  Commonwcath  at 
any  times  of  the  birds  specified  shall  be  prima  facie 
evidence  to  convict ;  leaving  it  for  the  defendant  to 
prove,  if  he  can,  that  the  birds  found  in  his  posses- 
sion were  not  taken  or  killed  in  this  Commonwealth 
at  a  prohibited  time."  The  court  distinguished 
Whitehead  v.  Smithers,  2  C.  P.  Div.  553,  and  Phelps 
V.  Racey,  60  N.  Y.  10;  S.  C,  19  Am.  Rep.  140.  In 
Magner  v.  People,  Illinois  Supreme  Court,  February, 
1881,  the  contrary  doctrine  was  held  where  the 
game  had  been  unlawfully,  killed  in  the  other  Qtate. 
In  answer  to  the  objection  that  this  construction 
does  not  tend  to  protect  the  game  of  Illinois,  the 
court  urged  the  explicit  language  of  the  statute,  and 
the  argument  that  *Hhe  prohibition  of  all  posses- 
sion and  sales  of  such  wild  fowl  or  birds,  during  the 
prohibited  seasons,  would  tend  to  their  protection, 
in  excluding  the  opportunity  for  the  evasion  of  such 
law  by  clandestinely  taking  them  beyond  the  State, 
and  afterward  bringing  them  ^n to  the  State  for  sale, 
or  by  other  subterfuges  and  evasions."  **This  is 
but  one  of  many  instances  to  be  found  in  the  law, 
where  acts  which  in  and  of  themselves  alone  are 
harmless  enough,  but  which  are  condemned  because 
of  the  facility  they  otherwise  offer  for  a  cover  or 
disguise  for  the  doing  of  that  which  is  harmful." 
Citing  Whitehead  v.  Smithers.  But  this  looks  very 
much  like  enforcing  the  criminal  laws  of  another 
State  in  matters  which  are  not  criminal  in  the 
former. 


In  Pillsbury  v.  Kenyon,  the  New  Jersey'Court  of 
Appeals  have  recently  held  that  an  assignee  for  the 
benefit  of  creditors,  or  the  executor  or  administra- 
tor of  an  insolvent  estate,  may  set  aside  convey- 
ances by  the  assignor,  or  the  decedent,  in  fraud  of 
creditors,  to  the  extent  necessary  to  pay  debts.  The 
authorities  cited  will  be  found  in  an  abstract  in  an- 
other column.  They  seem  generally  to  support  the 
holding.  In  Babcock  v.  Booth,  2  Hill,  181,  cited  by 
the  court,  our  court  refused  to  pass  upon  this  ques- 
tion. In  Davis  v.  Swanson,  54  Ala.  277;  8.  C,  25 
Am.  Rep.  678,  it  was  held  that  a  voluntary  convey- 
ance, prejudicial  to  creditors,  cannot  be  set  aside  by 
the  grantor^s  administrator.  To  the  same  effect, 
Strange  v.  O-raham,  56  Ala.  614. 


In  the  same  court,  in  Conover  v.  Ruckman,  it  was 
held  that  moneys  in  the  hands  of  the  sheriff  are 
liable  to  attachment.  A  similar  conclusion  was 
reached,  after  a  very  learned  consideration  by  Fol- 
ger,  J.,  in  Dunlop  v.  Patterson  Fire  Ins.  Co.,  74  N. 
Y.  146;  S.  C,  80  Am.  Rep.  283.  Contra:  Hardy 
Y.  TOton,  68  Me.  195;  S.  C,  28  Am.  Rep.  84.  Sofi^ 
note,  28  Am.  Rep.  85. 


a 
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U  A  DJUDGED  "  and  **  deemed  "  mean  about  the 
ix  same.  BlanfusY,  People^  69  N.  Y.  107;  S. 
C,  25  Am.  Rep.  148.  A  witness  is  disqualified, 
when  **upon  conviction  he  is  adjudged  guilty  of 
perjury."  It  was  held  he  was  not  rendered  incom- 
petent by  a  mere  verdict  of  guilty,  without  judg- 
ment. Folger,  J.,  observed:  ** The  learned  coun- 
sel for  the  plaintiH  in  error  contends  that  there  is  no 
difference  in  meaning  between  the  words  *  deemed ' 
and  *  adjudged'  used  in  the  penal  enactments  of  the 
Revised  Statutes,  and  urges  that  the  word  *  adjudged,"* 
in  the  section  under  consideration,  should  be  read 
as  if  written  *  deemed. '  It  is,  perhaps,  enough  to 
say  that  it  in  fact  reads  *  adjudged,'  and  that  what- 
ever difference  there  is  between  the  tw^o  terms,  is  in 
favor  of  our  interpretation  of  the  statute.  More- 
over, the  phrase  *  deemed  '  is  not,  in  its  meaning, 
when  used  in  legislative  expression,  so  much  more 
favorable  to  the  plaintiff  in  error,  as  to  turn  us  from 
our  view  of  the  question.  To  *  damn '  or  *  con- 
demn,'is  *to  deem^  think  or  judge  anyone,  to  be 
guilty,  to  be  criminal  —  to  give  judgment,  or  sen- 
tence, or  doom  of  guilt ;  to  adjudge,  or  declare  the 
penalty  or  punishment '  (Rich.  Diet.,  in  voce^  damn)  ; 
and  ^ judge  not,  that  ye  be  not  judged^ '  of  our  New 
Testament,  is  ^nyle  ye  dem^,  that  yc  be  not  demed,^ 
of  Wycliffc." 

In  Holmes  v.  Oregon  <fe  California  Ry.  Co,^  U.  S. 
District  Court,  Oregon,  Deady,  J.,  gives  this  defini- 
tion of  ** inhabitant":  **In  the  consideration  of 
this  question  counsel  for  the  libellant  assumes  that 
habitation  and  domicile  are  in  this  case  convertible 
terms,  and  that  therefore  a  person  is  always  an  in- 
habitant of  the  place  in  which  he  has  a  domicile, 
and  tice  verm.  But  I  do  not  think  that  the  term 
*  inhabitant, '  as  used  in  the  statute,  is  the  equiva- 
lent of  the  teclmical  term  *  domicile.'  A  habita- 
tion is  a  place  of  abode  —  a  place  to  dwell  in ;  and 
an  inhabitant  of  a  place  is  one  who  has  an  actual 
residence  there.  But  a  person's  domicile  is  a  place 
where  he  may  reside  in  fact,  or  for  many  purposes 
may  be  deemed  to  reside.  Indeed,  a  person  may 
have  two  domiciles  at  once ;  '  as,  for  example,  if  a 
foreigner,  coming  to  this  country,  should  establish 
two  houses,  one  in  New  York  and  the  other  in  New 
Orleans,  and  pass  one-half  the  year  in  each,  ho 
would,  for  most  purposes,  have  two  domiciles.' 
Bouvier ;  Domicile.  A  man's  domicile,  as  the  w^ord 
implies,  is  his  house,  his  home ;  and  it  may  continue 
to  be  such  for  years,  without  being  actually  inhab- 
ited by  him.  But  an  inhabitant  of  a  place  is  one 
who  ordinarily  is  personally  present  there;  not 
merely  in  Uinere^  but  as  a  resident  and  dweller 
therein.  Domicile,  as  a  question  of  fact,  is  often 
one  of  great  difficulty  to  determine.  Yet  in  con- 
templation of  law,  every  one  has  a  domicile  some- 
where, because  upon  it  generally  depends  his  per- 
sonal statusj  rights,  and  duties,  and  the  disposition 
of  his  property  after  his  death.  Furthermore,  a 
person  who,  in  contemplation  of  law,  has  a  domi- 


cile, may  nevertheless,  as  a  matter  of  fact,  be  a  mere 
wanderer  and  not  an  inhabitant  of  any  place." 

A  railroad  is  not  a  ^* public  highway'*  within  a 
statute  punishing  vulgar  and  abusive  language  in 
presence  of  females  on  a  public  highway.  Comer 
V.  Statey  63  Ala.  320.  The  court  said:  "'Every 
thoroughfare  which  is  used  by  the  public,  and 
which  is,  in  the  language  of  the  English  books, 
*  common  to  all  the  king's  subjects,'  is  a  highway, 
whether  it  be  a  carriage-way,  a  horse-way,  a  foot- 
way, or  a  navigable  river.'  3  Kent  Com.  548.  The 
statute  against  gaming  forbids  it  at  any  puMic  houte 
or  highway^  and  it  has  been  several  times  decided 
that  the  term  JiigRioay  is  intended  to  designate  *a 
public  road  —  that  is,  a  road  dedicated  to  and  kept 
up  by  the  public,  as  contradistinguished  from  pri- 
vate ways  or  neighborhood  roads,  which  are  not  so 
kept  up.'  Mills  V.  State,  20  Ala.  86;  OUus  ▼.  State, 
30  id.  529 ;  Napier  v.  State,  50  id.  169.  A  naviga- 
ble river,  though  declared  by  law  —  State  «nd  Fed- 
eral—  a  public  highway  for  certain  purposeSp  is  not 
a  public  highway  within  the  meaning  of  the  statute 
against  gaming.  Glass  v.  State,  supra;  nor  is  a 
railroad,  *the  property  of  a  private  corporation, 
kept  up  and  operated  by  it,  though  open  to  the  pub- 
lic for  travel  and  the  transportation  of  freight.'" 
Napier  v.  State,  supra. 

"^ledical  attendance"  includes  nursing  and 
watching  within  a  statute  for  relief  of  paupers. 
Scott  V.  Winneshiek  County,  52  Iowa,  579.  The 
court  said:  ^^WhUe  the  words  medical  attendant 
are  often  used  to  denote  the  rendering  of  profes- 
sional medical  services,  we  do  not  think  that  their 
use  in  that  respect  is  such  as  necessarily  to  exclude 
all  other  meanings.  The  efforts  of  the  physician, 
however  skillful  or  assiduous  he  may  be,  must  usu- 
ally be  supplemented  by  an  attendance  which  be 
cannot  give.  It  matters  not  that  the  persons  who 
give  such  attendance  are  usually  denominated 
nurses.  Their  office  is  to  assist  the  physician  to  ob- 
tain certain  medical  results.  We  have  no  reason  to 
suppose  that  the  Legistature  used  the  words  medical 
attendance  with  the  design  that  any  narrow  or  tech- 
nical meaning  should  be  put  upon  them.  The  stat- 
ute contemplates  that  there  are  persons  who  need 
county  assistance  but  who  should  not  be  sent  to  the 
county  poor-house.  It  provides  that  the  township 
trustees  shall  determine  who  such  persons  are  and 
supply  the  necessary  relief.  Wo  think  that  they 
should  be  allowed  in  all  proper  cases  to  fumi^ 
attendants  other  than  professional  attendants  to 
administer  the  medicine  professionally  prescribed, 
and  do  whatever  else  constitutes  a  part  of  the  med- 
ical treatment." 

A  <' trial  of  speed"  of  horses,  for  which  a  pre- 
mium is  offered  by  an  agricultural  society,  is  '*in 
plain  English  a  horse-race,'*  upon  a  wager.  Ccmlff 
y.  EHUegar,  Pennsylvania  Supreme  Court|  March, 
1880. 

'*  Dwelling-house "  seems  easy  enough,  bnt  the 
judges  did  not  find  it  so  in  Thompmn  t.  Ward^  L. 
R.,  6  C.  P.  827.  A  house  consisted  of  nine  rooms, 
let  out  in  six  several  tenements.  The  passage,  stair- 
cases and  conveniences^  consiBting  of  a  privy  and 
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an  ash-pit,  were  in  common.  There  was  an  outer 
street  door,  never  closed,  without  lock  or  bolt. 
Each  tenant  had  exclusive  possession  of  his  rooms. 
The  owner  did  not  reside  on  the  premises.  Two 
judges  held  that  each  tenant  was  in  the  occupancy 
of  a  "dwelling-house,"  and  two  held  the  contrary. 
In  Bc^MB  V.  Peterit^  L.  R.,  4  C.  P.  539,  a  set  of 
rooms  in  a  college  at  Cambridge  was  held  a  "dwell- 
ing-house." 

There  is  difficulty  too  about  "  lodger."  Webster 
says  a  "  lodger  is  one  who  lives  at  board,  or  in  a 
hired  room,  or  who  has  a  bed  in  another's  house  for 
a  night."  But  in  the  last  case,  Barnes  v.  Peters,  the 
occupants  of  the  college  rooms  were  held  not  "lodg- 
ers." And  in  7%amp8on  v.  Ward,  supra,  Bovill,  C. 
J.,  says:  "Generally  speaking,  a  lodger  is  a  person 
whose  occupation  is  of  part  of  a  house,  and  subor- 
dinate to  and  in  some  degree  under  the  control  of 
ft  landlord  or  his  representative,  who  either  resides 
in  or  retains  the  possession  of  or  a  dominion  over 
the  house  generally,  or  over  the  outer  door,  and 
under  such  circumstances  as  that  the  possession  of 
any  particular  part  of  the  house  held  by  the  lodger 
does  not  prevent  the  house  generally  being  in  the 
possession  of  the  landlord."  But  in  Phillips  v.  Hen- 
son,  3  C.  P.  Div.  26,  an  under-tenant  was  held  a 
"lodger,"  within  the  Lodger's  Goods  Protection 
Act.  And  in  a  recent  case  before  a  police  court,  of 
Ball  V.  Priest,  it  was  held  that  it  was  not  enough  to 
"lodge  "  goods;  the  owner  must  "lodge"  himself 
— sleep  or  live  on  the  premises. 

Under  English  statutes  there  is  a  difference  be- 
tween "beer-shop"  and  "beer-house,"  the  former 
being  held  ordinarily  to  mean  a  place  where  beer  is 
sold  to  be  drunk  o£E  the  premises,  and  the  latter  a 
place  where  beer  is  sold  to  be  drunk  on  the  prem- 
ises. Bishop  qf  8t.  Albans  v.  BatUrshy,  3  Q.  B.  Div. 
859. 

A  rather  indefinite  definition  of  "  pool  "  is  given 
by  Mr.  Justice  Miller,  of  the  United  States  Su- 
preme Court,  in  KiUxmme  v.  Thompson,  23  Alb.  L.  J. 
227.  The  "pool"  in  question  was  a  "real  estate 
pcx>l."  He  said:  "The  word  'pool,' in  the  sense 
here  used,  is  of  modem  date,  and  may  not  be  well 
anderstood,  but  in  this  case  it  can  mean  no  more 
than  that  certain  individuals  are  engaged  in  dealing 
in  real  estate  as  a  commodity  of  traffic."  This  mod- 
em "pool"  differs  from  that  of  Siloam  in  two  par- 
ticulars; it  is  always  "disturbed,"  and  nobody  who 
deecendfl  into  it  ever  comes  out  cured. 

''Evident"  does  not  mean  absolutely  unques- 
tioned. Webster  defines  it,  "clear  to  the  mind; 
obrknis;  plain;  apparent;  manifest;  notorious;  pal- 
pable." In  £k  parte  Foster,  5  Tex.  Ct.  App.  625 ;  S. 
C.»  82  Am  Rep.  577,  the  court  recognize  these  defi- 
nitions, and  hold  that  under  a  constitutional  pro- 
Tiflion  allowing  bail  in  a  capital  case  except  where 
tiie  "proof  is  evident,"  bail  will  be  denied  if  the 
evidence  adduced  on  the  application  would  sustain 
ft  verdict  of  murder  in  the  first  degree,  but  not 
otherwise. 

"  Arbitrarily  '*  was  defined  in  Treloar  v.  Bigge,  L. 
R.,  0  Ex.  151.  Here  a  lessor  covenanted  not  "arbi- 
trarily "  to  withhold  his  assent  to  an  assignment  of 


the  lease.  The  court,  obiter,  said  this  meant,  **  with- 
out fair,  solid,  and  substantial  cause,  and  without 
reason  given,"  and  that  a  refusal  grounded  upon 
advice  was  not  "  arbitrary."  Webster  defines  "ar- 
bitrary," as  "depending  upon  will  or  discretion, 
not  governed  by  any  fixed  rules,  despotic,  absolute 
in  power,  bound  by  no  law." 

"  Good  cause  "  has  no  meaning  in  a  stipulation 
for  cancelling  a  contract.  Cumner  v.  Butts,  40  Mich. 
322;  S.  C,  29  Am.  Rep.  530.  But  "  cause"  for  re- 
moval from  office,  means  *  *  some  dereliction  or  gen- 
eral neglect  of  duty,  or  incapacity  to  perform  the 
duties,  or  some  delinquency  affecting  his  general 
character  and  his  fitness  for  the  office.  The  cause 
assigned  should  be  personal  to  himself."  People  ex 
rel.  Munday  v.  Fire  Commissioners,  72  N.  Y.  445. 
To  the  same  effect,  Haight  v.  Lote,  39  N.  J.  L.  14. 

"Perishable  "  ordinarily  means  subject  to  natural 
and  speedy  decay,  but  it  may  also  be  applied  to 
property  liable  to  material  depreciation  in  value 
from  lapse  of  time.  Webster  v.  Peck,  31  Conn.  495. 
Com,  however,  is  not  "perishable"  property.  lUir 
nois  Cent,  B.  Co.  v.  McCleUan,  54  HI.  58;  S.  C,  5 
Am.  Rep.  83.  The  court  said:  "All  know  that 
with  reasonable  care  corn  can  be  preserved  for  many 
years.  In  one  sense,  nearly  all  things  are  perish- 
able, as  grain,  vegetables,  timber,  animals,  and  even 
many  kinds  of  metal  perish,  or  cease  to  retain  their 
usual  character.  Perishable  property,  in  the  com- 
mercial sense,  is  that  which  from  its  nature  decays 
in  a  short  space  of  time,  without  reference  to  the 
care  it  receives.  Of  that  character  are  many  varie- 
ties of  fruits,  fiowers,  some  kinds  of  liquors,  and 
numerous  vegetable  productions.  But  to  say  mature 
merchantable  com  was  of  that  character,  would  be 
a  perversion  of  language." 


EMPLOYERS  LIABILITY  FOR  EMPLOYEES 

INJURIES. 

IN  view  of  the  oontroversy  which  will  probably  ensne 
upon  the  bill  introduced  in  the  Legislature  of 
Massachusetts,  seeking  to  extend  the  liabilities  of 
employers,  it  may  not  be  inopportune  to  take  a  cur- 
sory glance  at  the  law  as  it  generally  exists  here  and 
in  Europe,  with  some  brief  reasons  in  favor  of  legis- 
lation. 

The  first  recorded  case,  in  which  the  question  of  the 
employer's  liability  for  injuries  to  his  servant  was 
raised,  was  determined  in  1837.  Priestly  v.  Fowler^SM, 
&  W.  1 .  The  plaintiff  declared  that  he  was  a  servant  of 
the  defendant,  and  as  such  was  directed  to  go,  with  cer- 
tain goods  of  the  defendant,  in  a  van  belonging  to  the 
defendant,  and  conducted  by  another  servant  of  the 
defendant ;  that  the  plaintiff  did  as  he  was  directed, 
and  that  while  he  was  being  conveyed  the  vau  broke 
down  and  he  thereby  had  his  thigh  fractured.  He  also 
proved  that  the  van  was  overloaded,  and  that  the  de- 
fendant knew  that  fact  when  he  ordered  the  plaintiff 
ou  it,  and  that  the  overloading  caused  the  vau  to  break 
down.  The  jury  returned  a  verdict  for  100?.  The  case 
was  thereupon  taken  to  the  Court  of  Exchequer  and 
judgment  was  delivered  by  the  chief  baron.  Lord  Ab- 
inger,  who,  among  other  things,  said :  **It  is  admitted 
that  there  is  no  precedent  for  the  present  action  by  a 
servant  against  a  master.  We  are  therefore  to  decide 
the  question  upon  general  principles^  and  l\\  ^cdVa^^k^ 
we  are  at  liberty  to  look,  at  t\ie  Qoi;iBAK^«iiQ«A  Q't  %^^- 
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oiaiou  the  one  way  or  the  other.  If  the  nmdter  bo 
liable  to  the  servant  in  this  action,  the  principle  of  that 
liability  will  be  found  to  carry  usi  to  an  alarminf?  ex- 
tent. *  *  *  If  the  owimr  of  the  carriage  is  there- 
fore responsible  for  the  sufficiency  of  his  carriage  to 
his  servant,  he  is  responsible  for  the  negligence  of  his 
coach  maker  or  his  harness  maker  or  his  coachman. 
The  master,  for  example,  would  be  liable  to  the  servant 
for  the  negligence  of  the  chambermaid  for  putting  him 
into  a  damp  bed ;  for  that  of  the  upholsterer,  for  send- 
ing in  a  crazy  bedstead,  whereby  he  was  made  to  fall 
down  while  asleep  and  injure  himself.  *  *  *  The 
mere  relation  of  a  master  and  servant  never  can  imply 
an  obligation  on  the  part  of  the  master  to  take  more 
care  of  the  servant  than  he  may  reasonably  bo  ex- 
pected to  do  of  himself.  He  is,  no  doubt,  bound  to 
provide  for  the  safety  of  his  servant  in  the  course  of 
his  employment,  to  the  best  of  his  knowledge,  informa- 
tion and  belief.  *  *  *  In  fact,  to  allow  this  sort  of 
action  to  prevail  would  be  an  encouragement  to  the 
servant  to  omit  that  diligence  and  caution  which  he  is 
in  his'duty  bound  to  exercise  on  behalf  of  his  master — 
to  protect  him  against  the  misconduct  or  negligence  of 
others  who  servo  him,  and  which  diligence  and  caution, 
while  they  protect  the  master,  are  a  much  better 
security  against  any  injury  the  servant  may  sustain  by 
the  negligence  of  others  engaged  under  the  same  mas- 
ter than  any  recourse  against  his  master  for  damages 
could  possibly  afford.*'  The  judgment  was  arrested 
and  the  verdict  made  '*nil." 

This  was  followed,  in  1841,  in  South  Carolina,  by 
Mtirray  v.  J?.  /?.  Co.,  1  McMullen,  385.  PriesUey  v. 
Fowler  is  not  cited,  but  there  can  be  little  doubt,  from 
the  language  used,  that  it  had  been  referred  to;  yet  of 
a  court  of  ten  judges,  six  determined  for  the  defend- 
ant, and  the  remaining  judges,  with  their  elaborate 
opinions,  dissented. 

It  was  not  until  1812,  however,  that  the  direct  ques- 
tion whether  a  master  is  liable  for  the  injuries  suffered 
by  his  sei*vant,  through  the  negligence  of  a  fellow- 
servant,  was  judicially  decided  and  the  case,  Fancell 
v.  Worcester  li,  R.  Corporation^  4  Mete.  49,  is  the  lead- 
ing one  on  the  subject  in  this  country,  and  is  reported 
in  full  in  the  DartonahiU  Coal  Co.  v.  McQuire,  8  Mc- 
Queen H.  It.  300.  Farwell  was  an  engine  driver  of 
the  Worcester  Railroad  Corporation,  and  was  running 
an  engine  on  its  road,  in  the  discharge  of  his  duty, 
when  the  defendant,  by  a  servant,  negligently  mis- 
placed a  switch,  in  consequence  of  which  his  train  left 
the  track  and  his  right  hand  was  run  over.  Chief  Jus- 
tice Shaw  rendered  the  opinion  of  the  court.  **This 
is  an  action  of  a  new  impression  in  our  courts.  *  *  * 
It  id  an  argument  against  such  an  action,  though  cer- 
tainly not  a  decisive  one,  that  do  such  action  has  before 
been  maintained.  *  *  *  It  is  laid  down  in  Black- 
stone  that  if  a  servant,  by  his  negligence,  does  any 
damage  to  a  stranger,  the  master  shall  be  answerable 
for  his  neglect.  But  the  damage  must  be  done  while 
he  is  actually  employed  in  the  master*s  service.  *  * 
But  this  does  not  apply  to  the  case  of  a  servant  bring- 
ing his  action  against  his  own  employer  to  recover 
damages  for  an  injury  arising  in  the  course  of  that 
employment ;  where  all  such  risks  and  perils  as  the 
employer  and  the  servant  respectively  intend  to  as- 
sume and  bear  may  be  regulated  by  the  express  or  im- 
plied contract  between  them,  and  which,  In  the 
contemplation  of  the  law,  nmst  be  presumed  to  be  thoB 
regulated.  *  *  *  The  general  rule,  resulting  from 
considerations  as  well  of  justice  as  of  policy,  is  that  he 
who  engaged  in  the  employ  of  another  for  the  per- 
formance of  speciQed  duties  and  services,  for  compensa- 
tion, takes  upon  himself  the  natural  and  ordinary 
risks  and  perils  incident  to  the  performance  of  such 
aervlces,  and  in  legal  presumption  the  compensation  is 
adjusted  aoooEdladbr.  And  we  are  not  aware  of  any 
priaoip^  except  the  perils  arising  from 


the  carelessness  and  negligence  of  those  who  are  in  the 
same  employment.  There  are  perils  which  the  aervaDt 
is  as  likely  to  know,  and  against  which  he  can  at 
effectually  guard,  as  the  master.  They  are  perils  inci- 
dent to  the  service,  and  which  can  be  as  distinctlj 
foreseen  and  provided  for  in  the  rate  of  compensation 
as  any  others.  *  *  *  In  considering  the  rights  and 
obligations  arising  out  of  particular  relations,  it  Is 
competent  for  courts  of  justice  to  regard  considera- 
tions of  policy  and  general  convenience,  and  to  draw 
from  them  such  rules  as  will  best  promote  the  safety 
and  security  of  all  parties  concerned.  *  •  *  When 
several  persons  are  employed  in  the  conduct  of  a  com- 
mon enterprise  or  undertaking,  and  the  safety  of  each 
depends  much  on  the  skill  with  which  each  other  shall 
perform  his  appropriate  duty,  each  is  an  observer  of 
the  conduct  of  the  others,  can  give  notice  of  any  mis- 
conduct, incapacity  or  neglect  of  duty,  and  leave  the 
service  if  the  common  employer  will  not  take  such 
precautions  and  employ  such  agents  as  the  whole  party 
may  require.  *  *  *  Under  the  facts  in  this  case, 
the  loss  must  be  deemed  to  be  the  result  of  pure  acci- 
dent, like  those  to  which  all  men,  in  all  employments, 
and  at  all  times,  are  more  or  less  exposed,  and  like 
similar  losses  from  accidental  causes,  it  must  rest 
where  it  first  fell,  unless  the  plaintiff  has  a  remedy 
against  the  person  actually  in  default,  of  which  we 
give  no  opinion.'' 

This  case  was  followed  in  Elngland  by  Hutdkiaon  y. 
The  T.,  N,  &  D.  RaUway  Comimny,  6  Exch.  343.  The 
plaintiff  sought  to  hold  the  company  for  an  injuiy 
suffered  by  her  intestate,  a  servant  of  the  defendant, 
through  the  negligence  of  another  servant,  while  the 
deceased  was  travelling  in  one  of  the  company's  car- 
riages, in  the  discharge  of  his  duties  to  the  defendant, 
and  the  court,  independent  of  the  decision  in  Fov^.r 
v.  Dofdon  &  Worcester  Railroad  Company ,  came  to  the 
conclusion:  *' That  this  was  a  risk  which  Hutchison 
must  bo  tiiken  to  have  agreed  to  run  when  he  entered 
into  the  defendant's  service,  and  for  the  consequences 
of  which  therefore  it  is  not  responsible.'*  On  page 
354  in  the  same  report  (5  Elxch.)  appears  the  case  of 
Wiginore  v.  Jay,  a  builder  who  employed  Wigmore  as 
a  bricklayer.  Scaffolding  was  erected  under  the  super- 
intendence of  defendant's  foreman,  who  used  an  un- 
sound pole,  in  consequence  of  which  the  scaffolding 
broke  while  Wigmore  was  at  work  upon  it,  and  he  was 
thrown  to  the  ground  and  killed.  The  unsoundness 
of  the  pole  had  been  previously  pointed  out  to  the 
foreman.  But  the  court.  Chief  Baron  Pollock,  held 
that  it  was  not  suggested  that  the  foreman  **  was  dell-* 
cient  in  skill,  or  an  improper  person  to  be  employed 
for  that  purpose,"  and  the  action  was  decided  not  to 
be  maintainable,  resting  the  opinion  on  the  previous 
cases. 

This  doctrine,  though  recognised  in  New  York  and 
approved  by  Judge  Beardsley,  as  early  as  1344,  in 
Droum  v.  Maxwell  6  Hill,  584,  was  not  passed  upon  by 
the  Court  of  Appeals  until  1851,  when  It  was  fully 
adopted  and  affirmed  in  Coon  y.  Syracuse  A  Utica  Ry, 
Co.,  5  N.  Y.  (1  Seld.)  402,  and  the  general  rule  of  the 
common  law  is  now  well  established  that  a  master  is 
not  liable  to  his  servant  for  Injuries  sustained  through 
the  negligence  of  a  fellow-servant  in  the  course  of 
their  common  employment;  that  no  distinction  arises 
because  of  the  different  rank  of  the  employees;  that  a 
vt)lunteer  assistant  is  as  much  a  fellow-servant  In  this 
respect  as  an  employee  {Potter  v.  Faulkner^  1  B.  &  S. 
100),  and  that  a  servant  who  had  done  a  negligent  act 
and  has  been  discharged  is  a  fellow-servant  with  the 
person  who  has  been  engaged  in  former  situation  and 
injured  by  the  discharged  servant's  negligence.  Felham 
V.  England^  L.  R.,  2  Q.  B.  14.  So  the  expression 
**  common  employment,"  has  been  determined  to  mean 
the  risks  incident  to  the  occupation,  and  includes  the 
negllgenoe  of  a  person  employed  by  the  same  mMter; 
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and  here  it  may  be  added  that  it  has  beeu  decided  iu 
Massachusetts,  and  is  the  only  recorded  case  in  the 
commoD  law  upon  the  point,  that  a  servant  who  is 
injured  through  the  negligence  and  carelessness  of  a 
fellow-servant  cannot  recover  damages  for  his  injury 
from  the  negligent  servant  himself  for  his  carelessness 
in  such  employment,  and  that  the  plaintiff  is  utterly 
without  remedy  in  such  oases.  Albro  Y.,Jaquilh,^ 
Gray,  99.*  The  master  is,  however,  liable,  if  it  can  be 
proved  that  the  employee  was  injured  through  an  ex- 
traordinary risk,  of  which  he  was  cognizant  and  of 
which  the  employee  was  ignorant. 

The  foregoing  is  iu  brief  the  common  law  as  it  gene- 
rally exists  in  this  country  and  in  Great  Britain. 

Ohio  has  given  a  very  liberal  construction  to  the  rule 
and  it  has  been  determined  that  if  the  negligence  is 
due  to  a  superior  or  inferior  servant  to  the  workman 
injured,  he  can  recover  {Stevetis  v.  Miami  R.  i2.,  20 
Ohio,  415),  and  a  railway  company  is  held  for  the  neg- 
ligence of  a  conductor,  through  which  a  brakemau  is 
injured.  C,C.  C,  i?.  i?.  v.  Keary,  3  Ohio  St.  201.  A 
master  is  also  liable  to  his  servant  for  defective  ma- 
ohiuery,  which  mi{;ht  have  been  avoided  by  the  exer- 
cise of  ordinary  care  by  the  master.  McQatrick  v. 
TTosen,  20  Ohio  St.  566. 

Kentucky  follows  this  broad  view  of  the  rule.  Sul- 
livan Y.  LouiaviUe  Bridge  Co,^  9  Bush,  81.  'f* 

There  are  but  two  States  iu  the  Union  in  which  the 
rule  is  changed  by  special  enactment ;  those  States  are 
Iowa  and  Georgia.  In  the  former  the  statute  provides 
that  all  railways  shall  be  held  liable  to  theii  employees 
for  the  negligence  or  mismanagement  of  their  other 
employees  or  agents,  as  well  as  for  their  willful  wrongs, 
whether  of  omission  or  iDommission,  and  that  no  con- 
tract or  receipt  shaU  in  any  way  lessen  this  liability. 
Code  of  Iowa  (1873),  SS  1307. 1308 

In  Georgia,  a  provision  to  the  same  end,  limited  to 
railways  but  not  so  broad  as  in  Iowa  and  without  the 
clause  prohibitory  of  contracting  against  negligeuce,  is 
in  force.  Ck>de  of  Go..  1873.  §  2083.  In  Scotland  Irhe 
common  law  was  substantially  to  the  effect  that  the 
liability  of  the  employer  to  his  servant  for  the  negli- 
gence of  another  servant  was  the  same  as  that  to 
strangers,  and  he  was  accountable.  The  late  Lord 
Cockbam  said  in  Dixon  v.  Rarikinj  reported  in  14 
Donlop,  416  (Jan.  13, 1852) :  *'  I  can  conceive  some  rea- 
sons for  exempting  the  employer  from  liability  alto- 
gether; but  not  one  for  exempting  him  only  when 
those  who  act  for  him  injure  one  of  themselves.  It 
rather  seems  to  me  that  these  are  the  very  persons  who 
have  the  strongest  claim  upon  him  for  reparation,  be- 
cause they  incur  danger  on  his  account.  *'  By  the  do- 
eitlon  of  the  House  of  Lords  in  the  Barton  IliU  Coed 
Company  v.  ileici,  3  Macqueen,  the  law  in  Scotland 
was  In  1852,  as  well  as  in  Ireland,  made  uniform  with 
that  of  England  and  Wales.  In  France,  by  article 
1348  of  the  Civil  Code,  *'  Citizens  are  liable,  not  only 
for  damages  caused  by  their  own  acts,  but  also  for 
that  caused  by  persons  for  whom  they  are  responsible, 
or  by  things  in  their  custody.  *  *  *  Masters  and 
their  delegates  are  liable  for  damages  caused  by  their 
■ervauts  and  overseers  in  performing  the  duties  in 
which  they  are  employed,"  and  in  1841  the  court  of 
ooMation  of  France  determined  that  **  the  master  is 
liable  for  the  injury  which  one  of  his  servants  or  work- 
men has  caused  through  negligence  to  apother  servant 
or  workman  in  a  work  which  they  were  charged  to 
oat  In  common."   Dalloz  Jurisprudence  Gdn^rale 


♦  But  see  contra^'mndav.  Overaeker,  66  Ind.  647;  S.  C,  82 
Am.  Rep.  114,  and  note,  Ufi.— Bd.  Ai«b.  L.  J. 

tSodoesinioots.  SeeCMeago  dbN,  W,  R.  Co,  v.  Mo- 
nmda,  mil.  SOB;  B,  C,  84  Am.  Bep.  168,  where  the  railroad 
eompany  was  held  for  Injury  suffered  by  a  track-repairer  at 
the  hands  of  a  flreman.  This  ease  gives  a  very  exhaustive 
andelMrTOTtowaf  theadjudioatloos.— Ed.  Alb.  L.  J. 


du  Royaumo  (1841),  271.  In  Germany,  by  an  imx>crial 
law  of  June  7,  1871,  railway  companies  are  held  liable 
for  damages  in  every  instance  for  injury  or  death  un- 
less the  injury  is  due  to  the  visitation  of  God  (vis 
major)  or  the  fault  of  the  injured  person.  A  similar 
provision  extends  to  mines,  quarries,  diggings,  manu- 
factories, etc. ;  where  the  injury  is  due  to  negligence, 
in  all  cases  the  sufferer  shall  have  redress  from  the 
owner  or  employer,  and  any  contract  with  a  servant 
or  employee  in  derogation  of  this  liability  is  absolutely 
void .  In  Austria  and  Italy  no  trace  of  the  rule  de- 
rived from  the  case  of  Priestly  v.  Fowler  \s  to  be  found. 
In  Great  Britain  the  common  law  has  now  been 
changed,  and  since  the  first  day  of  January,  1881,  there 
is  enforced  an  act  (43  &  U.  Victoria,  ch.  42)  which  pro- 
vides substantially  as  is  asked  for  by  the  bill  intro- 
duced into  the  Massachusetts  Legislature. 

The  chief  reasons  given  by  the  courts  for  the  rule 
that  the  employee  cannot  maintain  an  action  for  in- 
juries due  to  the  negligence  of  a  fellow- workman  are : 
That  the  wages  include  the  risk  of  injury  which  the 
employee  runs  in  his  occupation,  or  that  the  employee 
knows  the  dangers  and  hazards  incident  to  the  em- 
ployment in  which  ho  engages  and  therefore  cannot 
recover,  or  that  the  employee  by  implied  contract  ex- 
cluded himself  from  holding  the  employer  responsible 
and  that  it  would  be  contrary  to  justice  and  public 
policy  to  allow  him  to  recover.  An  examination,  how- 
ever, of  these  reasons  iu  the  light  of  the  actual  facts 
and  the  general  principles  of  the  law,  discloses  that 
they  are  not  tenable. 

The  contract  of  hiring  of  labor  is  an  agreement  to  do 
certain  duties  or  work  for  a  consideration  called  wages, 
i,  e.,  a  compensation  for  services  —  nor  does  the  word 
wages  in  any  way  extend  to  or  include  the  idea  of  a 
premium  for  the  risks  which  the  workman  runs.  The 
contract  contains  not  the  slightest  essence  of  the  law 
of  insurance.  The  workman  about  to  enter  into  an 
employment  is  offered  no  opportunity  to  examine  the 
master,  the  superintendent,  the  overseer  or  the  fellow- 
workman  as  to  their  respective  qualifications ;  the  ma- 
chinery, tackle,  scaffolding,  plants,  buildings,  shops  and 
factory  as  to  their  fitness,  safety,  strength  and  security ; 
and  indeed  the  complexity  and  variety  of  modem 
mechanism,  the  extent  and  gigantic  proportions  of 
some  manufactories,  the  hundreds  of  miles  of  line 
with  its  many  bridges  and  vast  rolling-stock  of  even  a 
single  railway,  render  it  impracticable,  not  to  say  im- 
possible, that  a  new  man  should  be  so  informed  that 
he  might  kuow  his  danger  and  calculate  his  risks.  In 
truth,  the  workman  is  left  in  the  dark  as  to  the  mate- 
rial facts  affecting  the  risk  he  is  alleged  to  assume,  a 
state  of  fact  affecting  the  subject  peculiarly  within  the 
knowledge  of  the  assured  is  not  warranted;  the 
courts  have  repeatedly  held  that  the  employer  war- 
rants neither  the  competency  of  the  fellow- workmen 
nor  their  adequacy  to  discharge  their  ordinary  duties, 
nor  the  fitness  or  safety  of  his  machinery — In  short, 
the  employer  warrants  nothing  to  his  employee.  With 
these  vital  elements  of  the  law  of  insurance  ignored, 
to  say  that  the  employee  received  a  premium  for  the 
risk  he  assumes  is  as  erroneous  and  false  as  to  say  that 
he  receives  higher  pay  because  of  danger  he  incurs. 
Wages  as  a  rule  are  regulated  on  the  law  of  demand 
and  supply,  and  it  cannot  be  denied  that  the  test  of 
high  or  low  wages  depends  not  upon  the  danger  incur- 
red but  upon  the  responsibility  imposed,  and  instead 
of  the  persons  in  the  most  hazardous  occupation  re- 
ceiving the  highest  wages,  the  contrary  is  true,  viz. : 
the  person  in  the  safest  situation  has  as  a  rule  the 
highest  salary.  It  is  a  pure  fiction  to  say  that  the  em- 
ployee's wages  include  the  risk  he  runs  in  his  occupa- 
tion, and  not  less  so  the  statement  that  the  emphtyee 
knows  the  dangers  incident  to  the  employment  in 
which  he  engages  and  therefore  cannot  reooi^vt^^xXs^s^ 
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injuries.  Admitting  this  untrue  proposition  for  argu- 
ment, the  conclusion  by  no  means  follows  as  a  logical 
sequence,  nor  can  it  bo  sustained  upon  sound  princi- 
ples of  law.  A  traveller  knows  the  dangers  incident 
to  a  railway  journey,  but  that  fact  does  not  preclude 
him  from  .recovering  as  a  passenger,  even  if  ho 
rides  on  a  free  pass.  Harrison  v.  O.  X,  liy.  Co.y  10 
Exch.  37G.  Nor  though  an  individual  is  without  a 
ticket  and  has  no  intention  of  paying  and  rides  con- 
trary to  the  law.  Austin  v.  0,  \V.  /?;/.,  L.  R.,  2  Q.  B. 
442:  Wilton  v.  Middlesex  li,  J?.,  107  Mass.  108;  Doran 
V.  E.  Jl.  Fetry,  3Lans.  105.  But  the  law  goes  further, 
and  many  decisions  hold  dii-ectly  that  the  mere  knowl- 
edge of  danger  is  no  answer  to  a  claim  for  injuries, 
and  so  when  a  passer  on  a  highway  saw  an  obstruction 
which  ho  know  to  be  dangerous  and  nevertheless  con- 
tinued his  efforts  to  pass  and  was  injured,  he  was  in- 
demnified. Mahoney  v.  Metro,  U,  i?.,  104  Mass.  73. 
The  law  actually  assists  to  compensation  i>ersons  in- 
jured while  doing  an  act  they  knew  they  had  no  right 
to  do,  prohibited  by  law,  and  which  if  they  had  not 
done  they  would  not  have  been  injured.  When  a 
man  tied  the  forefeet  of  his  donkey  and  unlawfully 
left  him  an  obstruction  in  the  highway  whore  the 
animal  was  run  over  and  killed,  the  plaintiff  was  al- 
lowed to  recover.  Davies  v.  31  ami,  10  M.  &  W.  546. 
Where  A.  went  into  B.*s  garden  without  his  permis- 
sion to  cut  and  take  a  stick,  and  was  injured  by  step- 
Ing  on  a  spring  gun  which  the  owner  had  a  right  to 
place  on  his  premises.  A.,  though  a  trespasser  and  per- 
haps a  thief,  was  given  damages.  Bird  v.  Holhoke^  4 
Bing.  628.  A  driver  kept  on  the  wrong  side  of  the 
road  in  contravention  to  the  statute,  and  would  not 
have  been  injured  if  ho  had  held  to  the  right,  but  was 
nevertheless  entitled  to  recover  upon  the  defendant's 
running  into  him.  Spofford  v.  Harloio,  3  Allen,  176. 
So  where  two  persons  are  trotting  their  horses  for 
money,  oontniry  to  law,  and  in  the  racing  the  one  ran 
against  the  other  the  latter  was  entitled  to  recover 
though  he  would  not  have  been  injured  if  he  had  not 
broken  the  law.  Welch  v.  Wesson^  6  Gray,  605.  To 
this  must  be  added  the  case  where  the  thief  stole 
wine,  and  the  owner  to  catch  him  mixed  it  with 
poison,  and  after  a  second  theft,  feeling  its  ill  results, 
the  thief  brought  suit,  and  he  was  entitled  to  recover 
for  his  injury  from  the  wine  owner  for  his  own  unlaw- 
ful act. 

All  contracts,  however,  create  new  liabilities  and  en- 
large existing  ones.  Thus  when  a  person  is  intrusted 
to  move  some  barrels  and  in  moving  them  negligently 
breaks  them,  he  will  be  liable  although  he  renders  his 
services  without  pay  and  is  not  a  common  carrier. 
Coggs  V.  Bernard,  1  Sm.  Ld.  Cas.  97.  And  where  an 
insurance  agent  gratuitously  undertakes  to  obtain  an 
innuranoe  and  omits  some  formalities  rendering  the 
policy  inoperative,  he  is  held  liable.  Wilkinson  v. 
Coverdale,  1  Esp.  74.  And  it  is  clear  that  under  the 
ordinary  rules  of  our  law  the  contract  of  hire  should 
extend  to  entitle  the  employee  to  recover  in  every  case 
in  which  he  is  injured  through  negligence  attributable 
to  defective  machinery,  ways  or  building,  or  the  neg- 
ligence of  a  servant,  for  the  negligence  of  the  servant 
is  by  the  principles  of  that  law  the  negligence  of  the 
master,  and  that  a  master  shall  bo  liable  for  his  serv- 
ant or  workman  is  established  as  an  organic  law  of  all 
civilized  countries,  and  was  first  adopted  in  England 
over  200  years  ago  in  the  case  of  Michaels  v.  Alestree, 
2  Levlnz,  172,  and  the  force  of  this  rule  is  admitted  by 
the  courts  and  they  seek  to  create  an  exception  to  it ; 
when  they  say  that  the  employee  by  implied  contract 
ag^ed  not  to  hold  the  employer  liable,  they  assume  an 
act  to  have  been  done  or  a  condition  to  have  been 
agreed  to,  which  in  fact  and  in  thith  did  not  exist  in 
the  minds  of  the  contracting  parties  at  the  time  of  en- 
tering  into  their  agreement.    The  Jury  in  the  first  case. 


without  any  evidence  upon  the  question  of  the  extent 
of  the  liability  of  the  master  for  injuries,  found,  under 
the  rule  in  Micfiaelsv.  Aleatree,  directed  by  justice  and 
reason,  for  the  plaintiff.  Yet  when  the  same  case  was 
brought  before  the  judges  they  freely  admitted  that  it 
was  a  new  question  to  them,  and  then  instantly  reversed 
the  verdict,  and  said  that  it  must  have  been  implied  by 
contract,  that  is  as  a  fact,  that  the  servant  would  take 
the  risk  of  injury.  Now,  since  these  learned  judges 
confess  their  ignorance  on  this  question  of  fact,  and 
since  twelve  reasonable  men  have  found  for  the  em- 
ployee, is  it  not  a  little  unjust  that  those  same  judges 
should  reverse  the  verdict  and  assume  an  element  or 
condition,  viz. :  that  the  employee  agreed  not  to  hold 
the  employer.  This  assumption  once  granted,  this 
condition  once  conceded  as  existing  in  the  covenant, 
the  reasoning  of  the  courts  in  cases  of  this  nature  will 
almost  necessarily  follow,  otherwise  the  conclusions 
will  not  follow,  unless  perhaps  the  real  underlying 
theory  in  abridging  the  rights  of  an  employee  toward 
his  master  Is,  that  formerly  most  work  was  done  by 
slaves  who  had  no  civil  rights  toward  their  master; 
that  later,  in  the  time  of  the  Feudal  Ages,  the  ooudl- 
tion  of  the  slave  was  ameliorated  to  that  of  vassal,  who, 
being  bound  by  an  oath  of  fealty,  had  surrendered 
**  his  life  and  limb  and  earthly  honor  "  to  the  lord  ot 
the  manor,  whose  relation  toward  him  in  respect  to 
civil  rights  was  in  a  measure  like  that  of  a  sovereign 
toward  his  subject,  and  even  to  this  day  a  citizen  can- 
not sue  his  State.  But  a  rule  of  law  based  upon  such 
a  theory  is  contrary  to  the  fundamental  principles  of 
our  Constitution  and  government.  Indeed,  the  con- 
dition of  the  employee  suing  his  master  because  of  in- 
juries is  an  anomaly  in  our  law,  and  cannot  be  main- 
tained upon  any  principle  of  logic  in  our  jurisprudence 
without  importing  some  fact  or  assuming  some  ele- 
ment to  exist  contrary  alike  to  justice  and  public 
policy. 

Justice  and  public  policy  demand  that  the  employer 
sheuld  do  everything  in  his  power  to  avert  danger  aud 
accident  to  the  life  and  limb  of  his  employee:  that  he 
should  provide  them  with  safe  and  secure  ways,  lines, 
bridges,  machinery,  buildings,  etc.,  so  that  the  em- 
ployee might  know  that  he  is  secure  while  he  ts  at 
work  so  far  as  the  employer  or  those  that  act  for  him 
can  so  make  it,  and  that  if  he  is  injured  he  may  re- 
cover upon  proof  of  negligence.  The  employer  reaps 
the  profits  of  the  labors  of  his  workman  and  he  should 
bear  a  pecuniary  loss  for  an  injury  to  life  or  limb  sac- 
rificed for  his  sake  in  the  discharge  of  his  duty,  due  to 
no  fault  of  the  employee,  and  resulting  from  a  choioe 
which  the  employer  has  exercised  by  purchasing  ma- 
chinery and  engaging  other  employees,  over  which  he 
had  no  control  and  through  the  exercise  of  which  the 
employee  is  injured.  The  condition  of  thecontraot- 
ing  parties  is  not  equal;  it  is  the  part  of  public  policy 
to  protect  the  weak ;  the  law  guards  the  mariner  in 
contract  with  the  master  in  many  respects;  the  law 
should  protect  the  employee  so  that  he  would  be  ao- 
countable  for  negligence  due  to  himself  or  those  acting 
for  him,  sa  that  he  will  do  his  share  in  securing  the 
employee  from  injury  and  death,  and  himself  and  fam- 
ily from  suffering,  paux>eri8m,  charity,  the  poor-house 
and  the  State. 

Nor  would  a  just  law  in  this  behalf  work  such  a  rad- 
ical change;  the  humane  and  good  employer  would 
not  feel  its  effect ;  he  already  takes  every  precaatlon 
to  guard  the  life  and  limb  of  his  employee  out  of  prin- 
ciple of  right;  but  it  would  reach  a  class  of  men  whose 
whole  end  is  '*  to  make  money  and  evade  the  oonse- 
quencesof  their  own  culpable  negligence;  such  men 
can  only  be  reached  by  the  terrors  of  the  law  and  the 
dread  of  compensation  will  compel  them  toezarolse 


care. 
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TAXATION  OF  STATE  BONDS  BY  STATE 
FINAL  ADJUDICATION. 


SUPREME  COURT  OPTHE  UNITED  STATES,  JAN.  »l,  1881. 

Hartman,  Plaintiff  in  Error,  v.  Greenhow. 

By  an  act  of  the  Legislature  of  Viriginia,  providing  for  the  issue 
of  coupon  bonds  of  the  State,  it  was  declared  that  the  in- 
terest coupons  which  were  payable  to  bearer  should  be 
receivable  after  maturity  for  all  taxes,  debts,  dues  and  de- 
mands due  the  State,  and  this  should  be  expressed  on 
Uieir  face.  Under  this  act  bonds  wero  lssue<l  and  nego- 
tiated. A  subsequent  act  of  the  Le^^islature  pn)vidod^or 
a  tax  on  the  bonds  of  the  State,  which  tax-collectors  were 
directed  to  d(>duct  from  the  coupons  pn»sented  to  tliem  in 
payment  of  taxes.  UeW,  that  this  provision,  as  applied  to 
coupons  owned  by  persons  who  did  not  own  the  bonds 
from  which  they  were  taken,  was  invalid  under  the  Fed- 
eral Constitution  as  impairing  the  obligation  of  a  contract. 

One  claiming  a  right  under  the  Federal  Constitution  applied 
.  for  a  mandamus  to  enforce  such  right  to  a  State  court  of 
last  resort.  The  judges  of  that  court  wore  evenlj-  divided 
in  opinion  upon  the  question  presented,  so  the  application 
was  denied  and  Judgment  to  that  effect  entered .  JTcld^ 
that  there  was  such  a  flnal  adjudication  of  the  State  court 
as  could  be  reviewed  by  the  Federal  Supreme  (?ourt. 

A  mandamus  in  cases  of  this  kind  is  no  longer  regarded  in 
this  country  as  a  mere  prerogative  writ. 

IN  error  to  the  Supreme  Court  of  Appeals  of  the 
State  of  Virginia.    Sufficient  facts  appear  in  the 
opinion. 

FiEiJ>,  J.  The  plaintiff  in  error,  who  is  the  peti- 
tioner in  the  court  below,  is  a  citizen  and  resident  of 
the  city  of  Richmond,  State  of  Virginia;  and  on  the 
5th  of  April,  1878,  was  indebted  to  the  State  for  taxes 
to  the  amount  of  $26.53.  On  that  day  he  tendered  to 
the  treasurer  of  Richmond — who  is  bylaw  charged 
with  the  duty  of  coUcoting  the  taxes  of  the  State  in 
that  city  —  certain  interest  coupons  which  were  over- 
due, Bmouuting  to  $24,  cut  from  bonds  of  the  State 
issued  under  the  provisions  of  an  act  of  the  General 
Assembly  passed  March  30,  1871,  commonly  known  as 
the  Funding  Act,  and  $2.53  in  lawful  money  of  the 
United  States,  in  payment  of  the  taxes ;  but  the  treas- 
urer refused  to  receive  the  coupons  in  discharge  of  the 
taxes  without  first  deducting  therefrom  the  taxes  upon 
the  bonds  to  which  they  were  originally  attached. 
The  petitioner  holding  the  coupons  was  not  at  the  time 
the  owner  of  such  bonds.  Upon  this  refusal  he  applied 
to  the  Supreme  Court  of  Appeals  of  Virginia  for  a 
writ  of  mandamus  to  the  treasurer  to  compel  him  to 
receive  the  coupons,  with  the  money  mentioned,  in 
full  discharge  of  the  petitioner's  taxes  without  any 
deduction  from  the  coupons  for  the  taxes  upon  the 
bonds. 

The  court  issued  a  rule  or  an  alternative  writ  upon 
the  treasurer,  to  which  he  answered  that  the  General 
Assembly  of  the  State  had  for  many  years  exercised 
the  right  to  tax  all  bonds,  choses  in  action  and  other 
evidences  of  debt,  including  bonds  of  the  State;  that 
the  taxes  assessed  ux>on  the  latter  bonds  were  accord'- 
ing  to  their  market  value,  the  amount  being  fixed  at 
fifty  cents  on  the  $100  of  such  value ;  that  the  law  re- 
quired the  taxes  to  t>e  collected  when  the  interest  on 
the  bonds  was  paid,  and  made  it  a  high  penal  offense 
for  any  officer  to  receive  coupons  in  payment  of  taxes 
without  deducting  from  their  face  value  the  tax  levied 
upon  the  l>ond8  from  which  they  were  taken;  and  he 
referred  to  sevenKl  acts  of  the  Legislature  in  support 
of  this  statement.  He  also  answered  that  at  the  time 
tbe  coopons  were  tendered  to  him  he  proposed  to  de- 
duct from  them  the  amount  of  the  taxes  on  the  bonds 
to  which  they  were  originally  attached,  and  demanded 
of  the  petitioner  a  like  amount  in  money  in  addition 
to  what  was  tendered :  that  he  would  not  otherwise 
hATe  been  Justified  in  giving  a  receipt  in  full  for  the 


taxes  due;  and  that  this  additional  amount  the  peti- 
tioner refused  to  pay.  The  respondent  therefore  de- 
nied that  the  petitioner  was  entitled  to  the  writ,  and 
prayed  that  his  petition  be  dismissed. 

The  applicatiun  was  fully  argued  before  the  Supreme 
Court  of  Appeals  by  counsel  for  the  petitioner,  and  by 
the  attorney-general  of  the  State  for  the  treasurer. 
The  judges  of  the  court  were  equally  divided  in  opinion 
upon  it,  and  as  is  usual  in  such  coses  the  application 
was  denied  and  judgment  to  that  effect,  with  costs, 
was  entered.  To  review  this  judgment  the  case  is 
brought  here  on  writ  of  error. 

The  principal  question  for  determination  as  thus 
seen  is  the  validity  of  the  statute  of  the  State  requir- 
ing the  tax  levied  upon  its  bonds  to  be  deducted  from 
the  coupons  for  interest,  originally  attached  to  them, 
when  the  coupons  are  presented  for  payment,  so  far 
as  it  applies  to  coupons  separated  from  the  bonds  and 
held  by  different  owners. 

To  fully  understand  this  question  it  will  be  neces- 
sary to  make  a  brief  reference  to  the  legislation  of  the 
State  upon  her  indebtedness.  But  before  doing  this 
there  is  a  question  of  jurisdiction  to  be  considered. 
The  judgment  of  the  Supreme  Court  of  Appeals  being 
entered  upon  an  equal  division  of  opinion  among  its 
judges,  it  is  argued  that  there  is  no  such  final  adjudi- 
cation of  the  State  court  as  can  be  reviewed  by  this 
court. 

The  Revised  Statutes,  which  express  the  statute  law 
of  the  United  States  in  force  December  1, 1873,  pro- 
vide in  section  709  —  embodying  substantially  the  pro- 
visions of  section  25  of  the  Judiciary  Act  of  1780  —  that 
a  final  judgment  or  decree,  in  any  suit,  of  the  highest 
court  of  a  State  in  which  a  decision  could  be  had  may 
be  re-examined  by  the  Supreme  Court  of  the  United 
States  in  three  classes  of  oases.  In  all  of  them  there 
must  be  a  final  judgment  or  decree  of  the  highest  court 
of  the  State,  and  the  decisiou  expressed  by  that  judg- 
ment must  have  involved  a  question  under  the  Consti- 
tution, laws  or  treaties  of  the  United  States,  and  have 
been  adverse  to  some  right,  privilege  or  immunity 
claimed  under  them.  Here  the  Supreme  Court  of  Ap- 
peals certifies  that  on  the  hearing  of  the  case  there  was 
drawn  in  question  the  validity  of  the  statute  of  the 
State  authorizing  the  tax  upou  the  bonds  and  requir- 
ing its  deduction  from  the  coupons,  on  the  ground  of 
its  repugnancy  to  the  provision  of  the  Constitution  of 
the  United  States,  prohibiting  any  legislation  by  the 
States  impairing  the  obligation  of  contracts ;  and  that 
the  decision  was  in  favor  of  the  validity  of  the  State 
statute  and  against  the  right  claimed  by  the  petitioner 
under  the  provision  of  the  Constitution  of  the  United 
States.  That  this  certificate  correctly  states  the  ques- 
tion involved  will  more  clearly  appear  from  the  legis- 
lation of  the  State,  which  we  shall  presently  consider. 
The  judgment  denying  the  writ  of  mandamus  was  a 
final  determination  against  the  claim  of  the  petitioner 
to  have  the  coupons  held  by  him  received  for  taxes 
without  a  deduction  from  their  face  value  of  the 
amount  of  the  tax  levied  on  the  bonds.  A  mandamus 
in  cases  of  this  kind  is  no  longer  regarded  in  this 
country  as  a  mere  prerogative  writ.  It  is  nothing 
more  than  an  ordinary  proceeding  or  action  in  which 
the  performance  of  a  specific  duty,  by  which  the  rights 
of  the  petitioner  are  affected,  is  sought  to  be  enforced. 
Says  Mr.  Chief  Justice  Tane^' :  "It  undoubtedly  came 
into  use  by  virtue  of  prerogative  power  in  the  English 
crown  and  was  subject  to  regulations  and  rules  which 
have  long  since  been  disused;  but  the  right  to  the 
writ  and  the  power  to  issue  it  have  ceased  to  depend 
upon  any  prerogative  power,  and  it  is  now  regarded  as 
an  ordinary  process  in  cases  to  which  it  is  applicable. 
It  was  so  held  by  this  court  in  the  cases  of  Kend<M  y. 
UniUd  States,  12  Pet.  G15,  and  KendaU  v.  Stoke^^  Z 
How.  100."  Keutu€k\t  v.  De3rvrdaon^*3A.  "Bl^^^  . 'JJl .  Kx^a^ 
Buob  we  ouderataxid  to  \*  \.\ift  ^3aw  ^  NVc^\5^3i^  'V>a» 
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judgment,  therefore,  iu  the  case  stands  like  tho  judg- 
ment in  an  ordinary  action  at  law,  subject  to  review 
under  similar  conditions.  It  is  not  tho  less  expressive 
of  the  decision  of  the  court  upon  the  merits  of  the 
petitioner's  claim  in  the  case  because  it  is  rendered 
upon  an  equal  division  of  opinion  among  tho  judges. 
The  fact  of  division  does  not  impair  the  conclusive  force 
of  the  judgment,  though  it  may  prevent  the  decision 
from  being  authority  in  other  cases  upon  the  question 
involved.  Tho  judgment  is  that  of  the  entire  court  and 
is  as  binding  in  every  respect  as  if  rendered  upon  the 
concurrence  of  all  the  judges.  Lessieur  v.  Price,  12 
How.  59;  Durant  v.  Essex  County,  7  Wall.  107;  S.  C, 
101  U.  S.  655. 

Nor  does  it  matter  that  the  judgment  was  rendered 
in  an  original  proceeding  in  the  Supremo  Court  of  Ap- 
peals of  Virginia,  and  not  in  a  case  pending  before  that 
court  on  appeal.  It  is  enough  for  our  jurisdiction  that 
the  judgment  is  by  the  highest  tribunal  of  the  State  in 
which  a  decision  could  be  had  in  the  suit.  When  such 
a  judgment  is  brought  before  us  for  review,  involving 
in  its  rendition  a  decision  upon  a  Federal  question,  we 
do  not  look  beyond  the  action  of  that  court.  It  is 
enough  that  we  have  its  final  judgment  in  the  case, 
whether  it  be  one  of  original  jurisdiction  or  heard  by 
it  in  the  exercise  of  its  own  "appellate  power  over  the 
inferior  courts  of  the  State. 

We  proceed,  therefore,  to  consider  the  legislation  of 
the  State  upon  her  indebtedness.  A  brief  sketch  of  it 
will  perhaps  enable  us  better  than  in  any  other  way  to 
exhibit  the  question  for  our  determination,  and  indi- 
cate the  solution  it  should  receive. 

It  appears  from  the  statutes  to  which  we  are  refer- 
red —  and  we  know  the  fact  as  a  matter  of  public  his- 
tory—that prior  to  the  late  civil  war  Virginia  had 
become  largely  indebted  for  moneys  borrowed  to  con- 
struct public  works  in  the  State.  The  moneys  were 
obtained  upon  her  bonds,  which  were  issued  to  an 
amount  exceeding  faO.OOO.OOO.  Being  the  obligations 
of  a  State  of  large  wealth,  which  never  allowed  its 
fidelity  to  its  promises  to  be  questioned  anywhere,  the 
bonds  found  a  ready  sale  in  the  markets  of  the  country. 
Until  tho  civil  war,  tho  interest  on  them  was  regularly 
and  promptly  paid.  Afterward  the  payments  ceased, 
and  until  1871,  with  the  exception  of  a  few  small  sums 
remitted  in  coin  during  the  war  to  London  for  foreign 
bondholders,  or  paid  in  Virginia  in  Con  federate  money, 
and  a  small  amount  paid  in  1866 and  1807,  no  part  of  the 
interest  or  principal  was  paid.  During  the  war  a  portion 
of  her  territory  was  separated  from  her,  and  by  its  people 
a  new  State  named  West  Virginia  was  formed,  and  by 
the  Congress  of  the  United  States  was  admitted  into 
the  Union.  Nearly  one-third  of  her  territory  and  peo- 
ple were  thus  taken  from  her  jurisdiction.  But  as  the 
whole  State  had  created  the  indebtedness  for  which 
the  bonds  were  issued,  and  participated  in  the  benefits 
obtained  by  the  moneys  raised,  it  was  but  just  that  a 
portion  of  the  indebtedness  should  be  assumed  by  that 
part  which  was  taken  from  her  and  made  a  new  State. 
Writers  on  public  law  speak  of  the  principle  as  well 
established,  that  where  a  State  is  divided  into  two  or 
more  States,  in  the  adjustment  of  liabilities  between 
each  other,  tho  debts  of  the  parent  State  should  be 
ratably  apportioned  among  them.  On  this  subject 
Kent  says :  *'  If  a  State  should  be  divided  iu  respect  to 
territory,  its  rights  and  obligations  are  not  impaired ; 
and  if  they  have  not  been  apportioned  by  special  agree- 
ment, their  rights  are  to  be  enjoyed  and  their  obliga- 
tions fulfilled  by  all  the  parts  in  common."  1  Rent's 
Com.  28.  And  Ualleck,  speaking  of  a  State  divided 
into  two  or  more  distinct  and  independent  sovereign- 
ties, says:  **In  that  case  the  obligations  which  have 
accrued  to  the  whole  before  the  division  are,  unless 
they  have  been  the  subject  of  a  special  agreement, 
raLabljr  binding  upon  the  different  parts.  This  prin- 
oiple  is  eatabUahed  by  the  oouourreut  opinions  of  text- 


writers,  the  decisions  of  courts,  and  the  practice  of 
nations."    International  Law,  ch.  3,  9  27. 

In  conformity  with  the  doctrine  thus  stated  by  Hal- 
leck,  both  States — Virginia  and  West  Virginia — have 
recognized  in  their  Constitutions  their  reipective  lia- 
bility for  an  equitable  proportion  of  the  old  debt  of 
the  State,  and  have  provided  that  measures  should 
be  taken  for  its  settlement.  The  Constitution  of  Vir- 
ginia of  1870,  declared  that  the  General  Assembly 
should  '*  provide  by  law  for  adjusting  with  the  State 
of  West  Virginia  the  proportion  of  the  public  debt  of 
Virginia  proper  to  be  borne  by  the  States  of  Virginia 
and  West  Virginia,"  and  should  '*  provide  that  such 
sums  as  shall  be  received  from  West  Virginia  shall  be 
applied  to  the  payment  of  the  public  debt  of  the 
State."    Art.  10,  §19. 

The  Constitution  of  West  Virginia  which  went  into 
effect  in  1863  declared  that  '*  an  equitable  proportion 
of  the  public  debt  of  the  Commonwealth  of  Vixgiuia 
prior  to  the  first  day  of  January,  1861,"  should  **  be 
assumed  "  by  the  State,  and  that  the  Legislature  should 
*'  ascertain  the  same  as  soon  as  practicable,  and  pro- 
vide for  the  liquidation  thereof  by  a  sinking  fund  suffi- 
cient to  pay  the  accruing  interest  and  redeem  the 
principal  within  thirty- four  years."    Art.  8,  §  8. 

But  notwithstanding  these  constitutional  require- 
ments and  various  efforts  made  to  adjust  the  liabilities 
of  West  Virginia,  nothing  was  accomplished  up  to 
March  30, 1871,  and  it  is  stated  by  counsel  that  nothing 
has  been  accomplished  since.  As  might  have  been  ex- 
pected, the  position  of  Vixginia  was  not  a  pleasant 
one  —  being  charged  with  the  whole  indebtedness 
which  accrued  before  the  formation  out  of  her  terri- 
tory of  a  new  State,  and  entitled  to,  without  being 
able  to  obtain,  a  contribution  from  the  new  State  of  a 
part  of  it  corresponding  proportionately  to  her  extent 
and  population.  She  therefore  undertook  to  effect  a 
sepanite  adjustment  with  her  creditors,  and  for  that 
purpose  on  the  30th  of  March,  1871,  passed  an  act 
known  as  the  "  Funding  Act "  of  the  State.  It  is  en- 
titled **An  act  to  pn>vide  for  the  funding  and  payment 
of  the  public  debt."  Its  preamble  recited  that  iu  the 
ordinance  authorizing  the  organization  of  the  State  of 
West  Virginia  it  was  provided  that  she  should  take 
upon  herself  a  just  proportion  of  the  public  debt  of 
the  Commonwealth  of  Virginia  prior  to  January  1, 
18C1,  and  that  this  provision  had  not  been  fulfilled, 
although  repeated  and  earnest  efforts  in  that  behalf 
hud  been  made  by  Virginia;  and  then  declared  that 
''to  enable  the  State  of  West  Virginia  to  settle  her 
pn>portlon  of  said  debt  with  the  holders  thereof,"  and 
to  prevent  any  complications  or  difficulties  which 
might  he  interposed  to  any  other  manner  of  settle- 
ment, and  **  for  the  purpose  of  promptly  restoring  the 
credit  of  Virginia  by  providing  for  the  certain  and 
prompt  payment  of  the  interest  on  her  proportion  of 
said  debt,  as  the  same  shall  become  due,"  the  Legisla- 
ture enacted :  that  the  owners  of  the  bonds,  stocks  or 
interest-certificates  of  the  State  (with  a  few  exceptions) 
might  fund  two- thirds  of  the  same  and  two- thirds  of 
the  interest  due  or  to  become  due  thereon  up  to  July 
1, 1871,  in  six  per  cent  coupon  or  registered  bonds  of 
the  State,  to  run  thirty-four  years;  the  bonds  to  be 
made  payable  to  order  or  bearer,  and  the  coupons  to 
bearer.  The  act  declared  that  the  coupons  should  be 
payable  semi-annually,  and  **be  receivable  at  and  after 
maturity  for  all  taxes,  debts,  dues  and  demands  due 
the  State,"  and  that  this  should  be  so  expressed  on 
their  face.  For  the  remaining  one-third  of  the  amount 
of  the  bonds  thus  funded,  the  act  provided  that  certifi- 
cates should  be  issued  to  the  creditors,  setting  forth 
the  amount  of  the  bonds  not  landed,  with  the  interest 
thereon,  and  that  their  payment  would  be  provided 
for  in  accordance  with  such  settlement  as  might  be 
8ul>sequently  had  between  the  two  States;  and  that 
Virginia  would  hold  the  bonds  samndn^sofarai 
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thej  were  not  funded,  iu  trust  for  the  holder  or  his 
assignees.  The  bouds  of  the  State,  with  the  accumu- 
lated interest,  then  amounted  to  ov^  $10,000,000. 

Under  this  act  a  large  number  of  the  creditors  of  the 
State  holding  bonds  amounting,  including  interest 
thereon,  to  about  $30,000,000,  surrendered  them  and 
took  new  bonds  for  two-thirds  of  their  amount  and 
certificates  for  the  balance.  A  contract  was  thus  con- 
summated between  the  State  and  the  holders  of  the 
new  bonds  and  all  subsequent  holders  of  the  coupons, 
from  the  obligation  of  which  she  could  not  without 
their  consent  release  herself  by  any  subsequent  legis- 
lation. She  thos  bound  herself  not  only  to  pay  the 
bonds  when  they  bedame  due,  but  to  receive  the  inter- 
est coupons  from  the  bearer  at  and  after  their  maturity 
to  their  full  amount  for  any  taxes  or  dues  by  him  to 
the  State.  This  recei  vability  of  coupons  for  such  taxes 
and  dues  was  written  on  their  face  and  accompanied 
them  into  whatever  hands  they  passed.  It  constituted 
their  chief  value,  and  was  the  main  consideration  of- 
fered to  the  holders  of  the  old  bonds  to  surrender 
them  and  accept  new  bonds  for  two- thirds  of  their 
amount. 

In  IFoodn^v.  TrapnaU,  reported  In  10  Howard,  a 
provision  in  an  act  of  Arkansas,  similar  to  this  one, 
that  the  bills  and  notes  of  the  Bank  of  the  State  of 
Arkansas,  the  capital  of  which  belonged  to  the  State, 
should  **  be  received  in  all  payments  of  debts  due  to 
the  State  of  Arkansas,"  was  held  to  be  a  contract  with 
the  holders  of  such  notes  which  was  binding  on  the 
State,  and  that  the  subsequent  re(»eal  of  the  provision 
did  not  affect  the  notes  previously  issued.  **Tbe 
notes,"  said  the  court,  "are  mode  payable  to  bearer; 
consequently  every  bona  fide  holder  has  a  right,  under 
the  28ih  section  "  (the  one  making  the  notes  receivable 
for  dues  to  the  State)  **  to  pay  the  State  any  debt  he 
niay  owe  it  in  the  paper  of  the  bank.  It  is  a  continu- 
ing guaranty  by  the  State  that  the  notes  shall  be  so  re- 
ceived. Such  a  contract  would  be  binding  on  an  indi- 
vidual, and  is  not  the  less  so  on  the  State."  "And 
that  the  Legislature  could  not  withdraw  this  oblif;:a- 
tion  from  the  notes  in  circulation  at  the  time  the  guar- 
anty was  repealed,  is  a  position  which  can  require  no 
argnment."  In  Funiutn  v.  NicoUy  reported  in  8  Wal- 
lace, a  similar  provision  in  an  act  of  Tennessee,  declar- 
ing that  certain  notes  of  the  bank  of  that  State  should 
be  **  recei vable  "  at  the  treasury  of  the  State  and  by 
tax-collectors  and  other  public  officers,  "  in  all  pay- 
ments for  taxes  and  other  moneys  due  the  State," 
was  held  by  this  court  uoanimously  to  constitute  a 
valid  contract  between  the  State  and  every  person  re- 
ceiving a  note  of  the  bank.  An  attempt  was  made  in 
the  case  to  restrain  the  operation  of  the  guaranty  con- 
tained in  the  provision  to  the  person  who  received  the 
note  in  the  course  of  his  dealing  with  the  bank,  but 
the  court  said:  "The  guaranty  is  in  no  sense  a  per- 
sonal one.  It  attaches  to  the  note — is  part  of  it,  as 
much  so  as  if  written  on  the  back  of  it ;  goes  with  the 
note  everywhere  and  invites  every  one  who  has  taxes 
to  pay  to  take  it." 

Yet  notwithstanding  the  language  of  the  act  of 
March  90,  1871,  providing  that  the  interest  coupons 
of  the  new  bonds  should  "  be  receivable  at  and  after 
maturity  for  all  taxes,  debts,  dues  and  demands  due  the 
State,"  and  this  was  so  expressed  upon  their  face,  the 
Legislature  of  Virginia,  less  than  one  year  afterward 
(on  the  7th  of  March,  1872),  passed  an  act  declaring 
that  thereafter  it  should  "not  be  lawful  for  the  officers 
charged  with  the  collection  of  taxes  or  other  demands 
of  the  State,"  then  due  or  which  should  thereafter 
become  due  **  to  receive  in  payment  thereof  any  thing 
else  than  gold  or  silver  coin.  United  States  treasury 
Dotes,  or  notes  of  the  National  banks  of  the  United 
States."  This  act,  as  seen  on  its  face,  is  in  direct  con- 
flict with  the  pledge  of  the  State  of  the  previous  year, 
and  with  the  decisions  of  this  court  to  which  we  have 


referred.  Its  validity,  as  might  have  been  expected, 
was  soon  attacked  in  the  courts  as  impairing  the  obli- 
gation of  the  contract  contained  in  the  funding  act, 
and  came  before  the  Supreme  Court  of  Appeals  of  the 
State  for  oonsideraticin  in  AiiUnit  v.  Wriahtt  at  its  No- 
vemt>er  term  of  1872.  The  subject  was  there  most 
elaborately  and  learnedly  treated.  The  cases  above 
were  cited  by  the  court ;  and  the  provision  of  the  fund*  • 
ing  act  was  shown,  by  reasoning  perfectlv  conclusive, 
to  be  a  contract  founded  upon  valuable  considerations 
and  binding  upon  the  State.  It  was  earnestly  pressed 
upon  the  court  that  it  was  not  within  the  legitimate 
power  of  the  Legislature  to  make  such  a  contract:  that 
it  would  tend  to  embarrass  the  action  of  subsequent 
Legislatures  by  depriving  them  of  the  proper  control 
of  the  annual  revenue,  and  might,  by  absorbing  the 
revenue,  substantially  annul  the  taxing  power  and  put 
a  stop  to  the  wheels  of  government.  But  the  court 
said,  among  other  answers  to  this,  that  no  rightful 
power  of  the  State  was  surrendered  by  the  legislation, 
but  simply  a  provision  made  for  the  payment  of  the 
debts  of  the  State ;  that  the  annual  accruing  interest 
on  the  debt  of  the  State  was  in  all  well-regulated  gov- 
ernments deemed  an  essential  part  of  their  annual 
expenses,  and  was  always  annually  provided  for.  The 
act  only  made  provision  for  an  annual  appropriation 
of  a  portion  of  the  revenue,  derived  from  taxation,  to 
the  payment  of  existing  debts;  and  such  legislation 
could  not  be  deemed  a  great  stretch  of  power,  when 
the  organic  law  of  the  State  not  only  contemplated  the 
punctual  annual  payment  of  the  interest  of  her  entire 
debt,  but  imperatively  required,  on  the  creation  of  a 
debt,  that  a  sinking  fund  should  be  at  once  established, 
to  be  applied  solely  to  its  extinction.  The  organic  law 
thus  not  merely  authorized,  but  required  the  Legisla- 
ture, which  created  the  debt,  to  bind  all  future  Legis- 
latures, by  the  establisnment  of  a  fund  to  be  applied 
solely  to  the  extinction  of  the  debt.  And  as  to  the 
objection  that  such  legislation  might,  and  probably 
would,  result  in  crippling  the  power  and  resources  of 
the  State  iu  time  of  war  or  other  great  calamity,  the 
court  said,  that  legislation  cannot  well  bo  adapted  in 
advance  to  extraordinary  and  exceptional  cases ;  that 
such  cases  will  occur  at  all  times  with  all  nations,  and 
must  be  provided  for  by  the  wisdom  and  prudence  of 
the  government  for  the  time  being.  "At  such  a  time, 
however,"  said  the  court,  in  words  full  of  wisdom, 
"the  honored  name  and  high  credit  secured  to  a  State 
by  unbroken  faith,  even  in  adversity,  will,  apart  from 
all  other  considerations,  bo  worth  more  to  her  in  dol- 
lars —  incalculably  more  —  than  the  comparatively  in- 
significant amount  of  the  interest  on  a  portion  of  the 
public  debt  enjoyed  by  breach  of  contract."  The  court 
thus  expressed  a  great  truth,  which  all  just  men  ap- 
preciate, that  there  is  no  wealth  or  power  equal  to  that 
which  ultimately  comes  to  a  State  when  in  all  her 
engagements  she  keeps  her  faith  unbroken. 

These  decisions  of  the  Federal  and  State  courts  dis- 
pose substantially  of  the  question  presented  in  the  case 
at  bar.  The  act  of  March,  1872,  being  held  to  be  in- 
valid, the  coupons  were  subsequently  and  until  March, 
1873,  received  for  all  taxes  due  the  State  to  their  full 
amount.  On  the  25th  of  that  m<mth  the  Legislature 
passed  an  act  providing  that  from  the  interest  payable 
out  of  the  treasury  on  bonds  of  the  State,  whether 
funded  or  unfunded,  there  should  be  retained  a  tax 
equal  iu  amount  to  fifty  cents  on  the  one  hundred  dol- 
lars of  their  market  value,  on  the  first  day  in  April  of 
each  year,  and  made  it  the  duty  of  every  officer  of  the 
Commonwealth,  charged  with  the  collection  of  taxes, 
to  deduct  from  the  matured  coupons  which  might  be 
tendered  to  him  in  payment  of  taxes,  or  other  dues  to 
the  State,  such  tax  as  was  then  or  might  thereafter  bo 
imposed  on  the  bonds.  The  act,  in  terms,  applied  to 
all  bonds  of  the  State,  whether  held  by  her  own  citi- 
zens or  non-residents  and  cvUx^tv^  qI  ^^^^i«t  ^V»X»»  vix 
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countries.  In  1874  the  Legislature  modified  this  pro- 
visiou  so  that  the  tax  ou  the  bonds  should  not  be  re- 
tained from  the  interest  paid  on  them,  when  thej  were 
the  property  of  non-residents  of  the  Commonwealth. 
But  this  exemption  was  omitted  in  the  act  of  187G, 
providing  for  the  assessment  of  taxes  in  the  State,  in 
which  the  provision  of  the  act  of  1873  was  inserted. 
It  is  the  validity  of  this  provision  requiring  the  tax 
levied  on  the  bonds  to  be  deducted  from  the  coupons 
held  by  other  parties,  when  tendered  in  payment  of 
their  taxes  or  other  dues  to  the  State,  which  is  pre- 
sented for  our  determination. 

The  power  of  the  State  to  impose  a  tax  upon  her 
own  obligations  is  a  subject  upon  which  there  has  betui 
a  difTereuco  of  opinion  among  jurists  and  statesmen. 
Ou  the  one  hand,  it  has  been  contended  that  such  a 
tax  is  in  conflict  witli  and  contrary  to  the  obligation 
assumed;  that  the  obligation  to  pay  a  certain  sum  is 
inconsistent  with  a  right,  at  tho  same  time,  to  retain  a 
portion  of  it  in  the  shape  of  a  tax,  and  that  to  impose 
such  a  tax  is,  therefore,  to  violate  tho  promise  of  tho 
government.  Seo  Hamilton  on  the  Public  Credit,  in 
his  works,  3d  vol.,  i)p.  514-518. 

Ou  the  other  hand,  it  is  urged  that  the  bonds  of 
every  State  are  property  in  tho  hands  of  its  creditors, 
and  as  such,  that  they  should  bear  a  due  proportion  of 
the  public  burdens.  In  tho  case  of  Murray  v.  Charles- 
t()7i,  96  U.  S.  445,  there  are  many  pertinent  and  just 
observations  on  this  subject  which  it  is  not  material 
to  repeat,  for  tho  question  is  not  necessarily  involved 
in  the  disposition  of  the  case  bi'foro  us.  Whatever 
maybe  the  wise  rule  —  looking  at  the  necessity  in  a 
commercial  country  for  its  prosperity  that  its  public 
credit  should  never  bo  impaired  —  as  to  tho  taxability 
of  the  public  securities,  it  is  settled  that  any  tax  levied 
upon  them  cannot  be  withheld  from  tho  interest  pay- 
able thereon.  Such  was  tho  decision  of  this  court  in 
Murray  v.  Charleston,  There  the  city  had  issued  cer- 
tificates of  stock,  whereby  it  promised  to  pay  to  the 
owners  thereof  certain  sums  of  money,  with  six  per 
cent  interest,  payable  quarterly.  Subsequently  it  im- 
posed a  tax  of  two  per  cent  on  the  value  of  all  prop- 
erty within  its  limits  for  the  purpose  of  meeting  the 
expenses  of  its  government;  and  trejiting  its  stock  as 
part  of  such  property,  directed  that  the  tax  assessed 
upon  it  should  be  retained  by  the  treasurer  of  the  city 
from  the  interest  due  thereon.  To  recover  tho  amount 
thus  retained,  which  was  one-third  of  the  interest 
stipulated,  suit  was  brought.  The  city  defeiided  its 
action  on  the  ground  that  the  tax  on  the  stock  was  not 
higher  than  the  tax  (m  all  other  property  of  its  citi- 
zens, and  that  all  property  in  the  city  was  subject  to 
taxation ;  but  the  court  answered,  that  by  the  legisla- 
tion of  the  city,  its  obligation  to  its  creditors  was  im- 
paired, and  however  great  its  power  of  taxation,  it 
must  be  exercised,  being  a  political  agency  of  the  State, 
in  subordination  to  the  inhibition  of  the  Federal  Con- 
stitution against  legislation  impairing  the  obligation  of 
contracts.  Until  tho  interest  was  paid,  no  act  of  the 
State  or  of  its  political  subdivisions,  exercising  legisla- 
tive power  by  its  authority,  could  work  an  exoneration 
from  what  was  promised  to  the  creditor.  This  decis- 
ion would  be  decisive  here,  but  the  present  case  is  still 
stronger  for  tho  creditor.  The  funding  act  made  the 
bonds  issued  under  it  payable  to  order  or  bearer,  and 
made  the  coupons  payable  to  bearer.  They  were,  so 
far,  distinct  and  independent  contracts,  that  they 
could  be  separated  from  each  other  and  transferred  to 
different  bands. 

In  Clark  v.  Iowa  Ciiy^  wo  had  occasion  to  speak  of 
bonds  of  municipal  bodies,  and  private  corporations, 
having  similar  coupons,  and  the  language  there  used  is 
applicable  here.  AYo  said  that  most  of  such  bonds 
*'are  issued  in  order  to  raise  funds  for  works  of  large 
extent  and  cost,  and  their  payment  is  therefore  made 
at  distant  periods,  not  nntrequeuilj  beyond  a  quarter 


of  a  century.  Coupons  for  different  installments  of 
interest  are  usually  attached  to  such  bonds  in  the  ex- 
pectation that  they*  will  be  paid  as  they  mature,  how- 
ever distant  the  period  fixed  for  the  payment  of  the 
principal.  These  coupons,  when  severed  from  tho 
bonds,  are  negotiable  and  pass  by  delivery.  They  then 
cease  to  be  incidents  of  the  bonds,  and  become  in  fact 
independent  claims;  they  do  not  lose  their  validity  if 
for  any  cause  the  bonds  are  cancelled  or  paid  before 
maturity,  nor  their  negotiable  character,  nor  their 
ability  to  support  separate  actions.  They  then  pos- 
sess the  essential  attributes  of  commercial  paper,  as 
has  been  held  by  this  court  in  repeated  instances." 
20  Wall.  589. 

Here,  also,  tho  coupons  held  by  the  petitioner  were  , 
distinct  contracts  imposing  separate  obligations  upon 
the  State.  He  was  not  the  owner  of  the  bonds *to 
which  they  had  been  originally  attached.  In  his  hands 
they  were  as  free  and  discharged  from  all  liability  on 
those  bonds  as  though  they  had  never  been  connected 
with  them.  And  surely  it  is  not  necessary  to  argue 
that  an  act  which  requires  the  holder  of  one  contract 
to  pay  the  taxes  levied  upon  another  contract  held  by 
a  stranger,  cannot  bo  sustained.  Such  an  act  is  not  a 
legitimate  exercise  of  the  taxing  power;  it  undertakes 
to  impose  upon  one  tho  burden  which  should  fall,  if  at 
all,  upon  another. 

The  funding  act  'stipulated  that  the  coupons  should 
be  receivable  for  all  taxes  and  dues  to  tho  State,  that 
is,  for  taxes  and  dues  owing  by  the  holders  of  the 
coupons,  and  for  their  full  amount;  and  upon  this 
pledge  tho  holders  of  the  bonds  of  the  State  surren- 
dered them  and  took  new  bonds  for  two-thirds  of 
their  amount.  The  act  of  1876  declares  that  the  cou- 
pons shall  not  bo  thus  received  for  taxes  and  dues 
owing  by  tho  holder  to  them  for  their  full  amount,  but 
only  for  such  portion  as  may  remain  after  a  tax  sub- 
sequently levied  upon  the  bonds,  to  which  they  were 
originally  attached,  is  deducted,  though  the  bonds  be 
held  by  other  parties.  If  this  act  does  not  impair  the 
contract  with  tho  bondholder — who  was  authorized 
to  transfer  to  others  the  coupons  with  this  quality  of 
receivability  for  taxes  annexed — and  also  the  contract 
with  tho  bearer  of  the  coupon  written  on  its  face  that 
it  should  be  received  for  all  taxes  to  the  State  —  it  is 
difficult  to  see  in  what  way  the  contract  with  either 
would  be  impaired,  even  though  tho  tax  on  the  bond 
should  equal  the  whole  face  of  its  coupons.  If,  against 
the  express  terms  of  the  contract,  the  State  can  take  a 
portion  of  the  interest  in  the  shape  of  a  tax  on  the 
bond,  it  may  at  its  pleasure  take  tho  whole. 

We  are  clear  that  this  act  of  Virginia  of  1876  (S  U7), 
requiring  the  tax  on  her  bonds,  issued  under  the  fund- 
ing act  of  March  30,  1871,  to  be  deducted  from  tho 
coupons  originally  attached  to  them  when  tendered  In 
payment  of  taxes  or  other  dues  to  the  State,  cannot  be 
applied  to  coupons  separated  from  the  bonds,  and  held 
by  different  owners,  without  impairing  the  contract 
with  such  bondholders  contained  in  the  funding  act, 
and  the  contract  with  tho  bearer  of  the  ooupons.  It 
follows  that  the  petitioner  was  entitled  to  a  writ  of 
mandamus  to  compel  the  treasurer  of  the  city  of  Rich- 
mond to  receive  the  coupons,  tendered  to  him  in  pay- 
ment of  taxes  duo  the  State  for  their  full  amount. 

The  judgment  of  the  Supreme  Court  of  Appeals  de- 
nying the  writ  must  therefore  be  reversed,  and  tho 
case  remanded  for  further  proceedings  in  accordance 
with  this  opinion,  and  it  is  so  ordered. 

MiiiiiEK,  J.  I  dissent  from  the  Judgment  of  the 
court.  In  addition  to  the  general  proposition  which 
I  have  always  maintained,  that  no  Legislaturo  of  a 
State  has  authority  to  bargain  away  the  8tate*s  right 
of  taxation,  I  am  of  opinion  that  In  Issuing  Uie  bonds 
and  coupons  which  are  the  subject  of  this  ooDtroversy, 
the  Legislature  of  Virginia  neither  In  feerma  nor  by 
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k)i7  JDBt  Inference  mode  auj  coiitroot  that  the 
aud  cuupoiiB  should  iiuL  be  Buliject  to  the  auiiic 
■■  other  property  taxed  by  tbo  ^tato. 


]aENTAL  ANXIETI'  NOT  ELEMENT  OF  DAH- 

AOE  IN  ACTION  FOR  NEOLIQENT 

IHJURV  TO  PItOPERTl\ 

SUPBEHE   JUDICIAL  COCaT  OF  MAINS,  HAY  31.  1860. 

Wtjian  V.  Iaavitt, 

la  the  trlkl  ot  an  action  on  the  ciua  Tor  simple  D?ft11f;cnpe  In 
blastlDE  out  a  ledge  vtllbin  the  Inealed  Itmlts  ol  a  TaUnwd 
vhereby  rocks  were  tbruHn  upoo  the  plaintilTB  tand  and 
buUdin^.  the  plalDtiffa  oieDlal  onili^ty  Id  n-UUon  (o  his 
pwo  personal  siifBtj'  la  not.  In  the  shsence  of  pereonal  In- 
jury, ■  ■     ■  ■ 

Horishia, 
while  I 

ON  exoeptlous  and  motion  to  flat  aeido  the  verdict, 
Tbe  (acta  snffloieutiy  appear  in  the  opluion. 

Baker  &  Biiker,  for  t ho  plain ti&. 

A.  P.  Oo\t\d  and  J.  E.  Jfoore,  r<ir  defBudaiil. 

Vuont,  J.  Tbeea  are  actions  on  the  case  Hsatiiat  a 
■ab-oon tntotor  to  recover  daiuiu;es  caused  by  bis 
■lleged  iiefcligenoe  in  blantinR  out  a  ledRe  wltblu  tbo 
located  limits  ot  a  railroad,  whereby  rocka  were  thrown 
npoQ  the  plaintiffs'  adjoinlug  lands  and  buildings,  and 
for  not  removiiif;.  within  a  resaonablo  time  tbereutter, 
rooks  thus  lodged  on  their  respective  premiaea. 

Tbe  casea  were  tried  togetber.  At  tbe  trial,  Mrs. 
'Wymau's  oounae]  naked  ber,  wbea  apoii  (be  stnnd  as  a 
witness.  lo  "  give  tbe  jury  Borne  idea  of  her  nuiiety  in 
niatluii  to  the  biastlDK  of  tho  ledge  while  ahe  was  In 
uid  about  (he  bouse  —  in  relation  to  herself  and 
bmllj."  Tbe  question  was  senaoiiabiy  objected  to  by 
the  defendant,  but  tbe  witneaB  was  allowed  to  answer 
uIoUows:  "  At  flr«t,l  wasnotnuEbfriRhtBued;  then 
Ktter  theaooond  Jordan  *bBKa"  the  heavy  hIastinK,  I 
used  to  watch  my  little  boy  when  he  went  to  school 
»nd  came."  This  answer  was  objected  to  and  admit- 
ted. After  KivlQfc  a  detailed  statement  of  tbe  warnings 
of  the  blastluga,  she  further  testified  in  answer  to  the 
»bove  general  question;  "I  talt  afraid  tbo  rocka  would 
faltbim."  •  •  •  "I  was  afraid."  (Objaotedto; 
kdmitted.)  "Iwaa  In  fear  from  the  time  the  second 
Jordan  bet{au  to  blow  those  heavy  blasts  until  they  got 
through."    This  was  also  objected  to . 

The  Jury  were  required  to  fiud  specially,  among 
other  things,  how  much  damages  they  nsaessed  lu  each 
motion,  "for  negligence  In  blasting,  including  as  well 
the  mental  anxiety,  as  tbo  other  souroea  of  damages." 
The  Jury  auawered  theae  queations;  and  lu  tbo  onse  of 
Mrs.  Wyman,  Iboy  found  tbe  sum  of  «2W. 

There  Is  no  evidence  lu  the  case  of  any  injury  to  the 
persona  of  either  party  or  to  their  child;  or  of  any 
iraulon  conduct  on  tbe  part  of  the  defeudauC  or  ot  his 
aervuita.  Was  the  teatimony  objected  to  and  admit- 
ted in  relation  to  Mrs.  Wyman 's  fear  of  ber  own  or  of 
her  cbild's  antety,  legally  ndmiaslblo  ? 

Aa  a  geneml  propoaition,  damneos  are  recorerablo 
when  tbey  are  tbe  natural  and  roasouablo  result  of  tbo 
defendaot's  uuUwfulaot  — that  is  when  they  uro  such 
n  ooatequenca  na  in  the  ordinary  course  ot  things 
woold  flow  from  such  au  act.  This  is  the  broad  rule, 
CMiverlug  all  the  elemeuta  of  damages,  some  of  which 
do  not  enter  Into  every  cose.  The  rule  though  corroi^t 
■aagvaeral  abstrwit  atatement  has  Ita  limitallona  iu 
partloolar oases.  It  may  Includo  insult  and  contamely, 
bnt  they  do  not  eztib  in  every  case  of  peraoual  Injury. 
Personal  injury  nsaally  couaista  in  pain  InQlcted  both 

■Pachapaaomeona  will  kindly  loform  ua  whata  "Jor- 


bodily  and  mcutiii.  When  bodily  pain  is  caused,  men- 
tal tollowa  as  u.  uecessary  oonsequenoe,  especially  when 
the  former  is  so  severe  aa  to  create  apprehension  and 
anxiety.  And  not  only  tbe  anfferiog  experienced  be- 
fore the  trial,  but  such  as  is  Tcasoiiably  certain  to  con- 
tinue  afterward,  us  the  result  of  tbe  injury,  rightfully 
outers  into  the  assessment  iif  damages. 

Iu  treapaaa  for  assault  and  battery,  the  Jury  may 
conaid<^r  nut  only  tbo  mental  suffering  which  Hccom- 
panics  and  ia  a  part  of  tbe  bodily  pain,  but  that  other 
mental  condition  of  tho  injured  person  wbich  arises 
from  the  insult  of  tbe  defendant's  blows.  PrtiUiss  v. 
Sliau,  56  Me.  1L7;  Wadaaorth  v.  Trrat.  43  id.  163.  Or 
for  an  assault  nlone.  when  maiiciouaiy  done,  though  no 
actual  personal  injury  be  inflicted.  OoJ>/ard  t.  Oranil 
T.  By..  S7  Mo.  203;  Bvvch  v.  Hancock.  27  N.  H.  Sa; 
2  Greene's  Cr.  Hep.  ^39.  So  in  various  other  torts  to 
property  nlone  when  the  tort-fonaor  is  actuated  by 
wantoniiess  or  malice,  ora  wiUtut  disregard  of  others' 
rights  therein,  injury  to  the  feeliuga  of  the  plaintiff, 
reauiting  from  such  conduct  of  the  deteudaut,  may 
properly  be  cousidered  by  the  jury  iu  fixiug  theamounC 
of  their  verdict. 

But  wo  bare  beeu  unable  to  And  any  decided  cose 
which  holds  that  mental  suffering  alone,  unattended 
by  any  injury  to  the  person,  caused  by  fllmpla  actiou- 
able  uegligenoe,  can  austuin  an  action.  And  tbe  foot 
that  no  such  case  exists,  and  that  no  elementary  writer 
asserts  such  n  dootciue,  is  a  strung  argument  against  it. 
Outhe contrary ithaa been  beidthataverdict,  founded 
opoLi  fright  and  mental  sufferini;,  caused  by  risk  and 
peril,  would,  in  tbe  absence  of  personal  injury,  be  con- 
trary to  law.  Canidng  V.  [TiH/uiiiitoioii,  1  Cuah.  «1. 
So  It  la  said  im  Lynch  v.  Knight,  0  H.  L.  577,  5BS)  that 
"mental  pniu  and  auiiety  the  law  cannot  vaiua,  and 
does  not  pretend  to  redress  when  the  unlawful  not 
complained  of  causes  that  alone."  Again,  in  Jo/insori 
V.  WaU.  6  Nev.  Ba4  13  Am.  Hop.  3*5),  after  a  very  elabo- 
rate examination,  it  was  hold  that  pain  of  mind,  aside 
and  dJBtlnct  from  bodily  suffering,  oounot  bo  ooneid- 
ered  in  estimating  damages  in  an  action  against  a  com- 
mon carrier  ot  passengers.  If  the  law  were  otherwiae. 
It  would  seem  that  nut  only  every  paseeugor  on  a  train 
that  was  personally  Injured,  but  every  one  that  was 
frightened  by  a  collision  or  by  the  train's  leaving  the 
track,  could  maiutaiJi  an  action  against  the  company. 
See  an  elaborate  note  by  Mr.  Wood  in  hla  edition  of 
Mayoa  on  Dam.  TO  tt  seg.  We  are  of  the  opinion, 
therefore,  that  Mrs.  Wymau's  testimony  relntijig  to 
her  fears  as  to  her  own  personal  safety  was  erroneously 
admitted.  Whether  a  fright  of  sufflciont  severity  to 
cause  a  physical  dlseaso  would  support  an  action,  we 
need  not  now  inquire. 

We  also  thiuk  that  her  testimony,  ralatiug  to  bee 
anxiety  about  bar  child's  safety,  was  iuadmlasible. 

If  tho  child  had  suffered  sn  injury  in  his  own  peraon, 
tbo  redress  would  have  hud  no  necessary  cunnectiou 
with  the  family  relation ;  tor  tbe  injury  which  one 
suffers  in  tbo  relation  of  parent  is  limited,  in  the 
absence  of  any  statutory  provision,  to  tbe  deprivation 
of  the  child's  serFlces.  2  Kent  Com.  IK;  Fort  v. 
VnloA  Facn.li.  Co..  17  Wall.  653.  And  when  the 
injury  la  to  tba  person  of  the  child,  and  tho  father 
thereby  loses  tbo  services  of  the  child,  the  father  may 
maintnlii  an  ootiou  fur  the  latter  wrong,  and  the  child 
fur  the  former.  Cooley  on  Torts,  Z30.  But  generally 
a  father  can  recover  no  damages  tor  injury  to  his  pa- 
rental feelings,  FUmiiiatoii  v.  Smithrrg.  2  Car.  &  P. 
303;  Bfacfcv.  Corro»oJi,10L.  Ann.  33;  Shearm.  Ifc  Rcdf. 
on  Neg.  (3d  ed.).  i  G08,  a.  This  rule,  like  most  others, 
has  Its  exoeplions,  among  which  are  aaductlon  (3 
GresnI.  Ev.,  I  67fl;  PhUllpi  v.  lloyU.  A  Gray,  5G8}; 
toroible  abduction  of  a  child  (Sloue  v.  Iltywood.  1 
Allen,  IIS),  In  both  of  which,  though  based  upon  tho 
predionte  of  a  toss  of  servloe,  parental  (oaUwE^MArj^A 
coiuldered  by  tte  i\iry  •,  ani  \atw.\»aa  cpiaTt  cXoMamn^ 
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for  dUluterrliig  niid  removing  lu  a  wIlKul  diBregard  (it 
the  father's  rieblH,  llie  romaltiB  of  the  deoeaned  child. 
Meagher  v.  l}riiicoll,  09  MnsB.  281.  But  ne  tail  to  |H'r- 
ceiro  upuD  what  principle  t>(  luif  the  mother  or  father 
Eould  rooorer  for  parental  teelinea  In  uu  aotiou  tike 


the  <ii 


n  of  Mr.  Wymaii,  the  jury  found 

epeoially,  ns  in  his  wife's  case,  a  oertalu  eum  of  mental 
aniict;,  though  les^l  In  nuiount.  although  there  was  no 
tcBtluiony  upon  that  point  cuniing  from  him.  The 
two  casea  were  properly  tried  together,  and  the  wife 
must  iieceasarilj  hare  bad  more  or  less  Influence  upon 
the  other,  and  cannot  well  be  now  eeparated.  Wo  there- 
fore think  exceptions  ahuuld  be  suBtsloed  iu  both  casoa. 
Excfptiont  KuatalHed, 


KEir  YORK  COURT  OF  APPEALS  ABSTRACT. 

COSSriTUTIONAL  LAW— EFFECT   OP  JUDGE   BITTIKQ 


Plaintiff  had  a  claim  agniust  an  estate,  whioh.  after 
preseutatlou,  was  dinputed  by  Iho  ezeoutor,  the  de- 
fendant heroin.  It  was  heard  before  a  referee,  who 
reported  iu  favor  of  defendant,  whoiij  disallowini;  the 
claim.  A  motion  was  made  by  defendaiit,  baturo 
Justice  Brady,  for  the  conllruiation  of  the  report,  and 
one  by  plaintiff  to  aeC  it  aside.  The  fltat  motion  was 
granted  and  the  iaat  denied.  After  judgment  was  en- 
tered appeal  was  lakan  to  the  General  Term,  where  the 
judgment  aud  order  was  affirmed.  Justice  Bnulj  was 
a  member  of  the  appellate  Court,  and  joined  in  the  de- 
oision,  Hrld,  that  hia  action  at  the  General  Term  waa 
III  violation  of  nrtlcioO.  section  8  ot  the  Constitution, 
which  provides  that  "no  judge  or  justice  shall  sit." 
etc.,  "iu  review  of  a  decision  mode  by  bini,"  etc..  the 
court  of  review  wna  not  properly  constituted,  and  was 
not  authorized  to  bear  the  appeal,  aud  therefore  its 
judgment  must  bo  reversed,  irrespeotlvo  of  the  ques- 
tion whether  its  determination  was  right  or  wrong. 
Piator  V.  Ilatauld,  i6  N.  Y.  250;  Real  v.  People,  43  Id. 
270.  Judgment  reversed  and  new  trial  granted.  Dur- 
Vea  V.  Tmijhagen.  Opinion  by  Fiuch,  J. 
[Decided  March  1,  ISSl.j 
JnnisDicnoN 


COURT     BELOW.— (1)  Tbo 

Supreuio  Court  of  this  State  has  jurisdiction  to  bear 
and  dotcrmluo  an  application  tor  injuuetiou  by  a  toi> 
oign  corporation,  where  Individual  dote ndauts  are  resi- 
dents of  tbis  Stats.  (2)  Where  the  ground  of  denying 
the  injuuetiou  Is  that  the  court  has  no  jurlsdiotion, 
this  court  will  not  dotefmlue  whether  a  case  Is  pre- 
sented upon  wbloh  the  court  below  should  gnuit  au 
Injunction.  That  Is  to  be  determined  by  the  eourt 
below.  This  oourt  can  only  look  luto  the  order  to 
ascertain  the  ground  on  which  the  court  below  pro- 
ceeded. Uewlett  V.  Wood.  07  K.  T.  3M.  Order  re- 
versed and  case  remitted.  Direct  UittUd  States  Cnbte 
Co,  V.  Dominion  Telegraph  Co,  Opiuion  by  the  Court. 
[Decided  Fob.  11, 1881.] 

MASTEIt  AKD  SERVANT —  PELLOW-aBBTAITr —  TARD- 

inoater  ouipluyed  by  defendant,  a  railroad  company, 
was  charged  with  the  duty  of  making  up  the  trains 
and  distributing  the  cars  In  and  about  the  yard  and 
the  repair  shops  ot  Iho  dotendant,  and  plaintiff's  lutes- 
talo  was  employed  by  him  to  assist  in  that  sarvico.  As 
a  necessary  consequence,  broken  and  disabled  cara  had 
to  be  handled  and  moved  to  the  repair  shops.  While 
iatcstate  was  engaged  la  attacbing  a  broken  car  to  one 
In  trout,  with  tho  aid  of  a  chain,  and  by  direction  of 
tbo  yard-maater,  the  latter  negligently  and  at  tho 
wrong  moment  signalled  the  engineer  to  back  the 
traJti,  aud  as  a  cousequeuoe  the  lateatate  woa  caught 


and  crushed  between  the  oars,  field,  that  the  yard- 
master  was  a  tellow-aervant  of  the  intestate,  b«  to  an 
acta  done  within  range  of  tho  oommun  omployment, 
except  such  as  were  done  in  the  pertormauoe  of  some 
duty  owed  by  the  master  to  the  servants.  The  iiegll- 
geuce  which  cansed  the  injury  was  not  that  of  the 
matter.  In  moving  the  train  the  yard-master  wu 
aotlug  not  as  the  agent  of  defendant  In  the  perform- 
aaoe  of  its  duties,  tor  it  waa  not  Us  duty  to  eOsot  tbe 
coupling  of  the  cars  and  their  movement  to  the  repair 
shop,  Wbiit  be  was  doing  was  the  work  of  a  servatit 
In  the  department  of  labor  assigned  to  him  as  sucb. 
Sea  Crispen  v.  Babbitt,  81  N.  T.  .  Jodgmeut  r^ 
versed  and  new  trial  granted.  McCotktr  v,  Ltatg 
Island  Railroad  Co,  Oplulou  by  Finch,  J. 
[Decided  Feb.  8,1881.] 

MORTOAGB  — ASaUHFTIOir  OF   BT   OBAKTEB    TAStSO 

DEED  AS  SBCDRiTr- KviDENCB  — pBrriLaac — COM- 

IHJKICATION  TO  ATTORNBr    WKBBE  NO   UTIOATIOK.- 

(I)  Whore  a  deed  was  given  as  soourlcy  merely,  a  eoTe- 
nant  by  the  grantee  to  assume  and  pay  a  mortKaga 
owned  by  a  third  party,  held  to  be  an  agreement  be- 
tween the  grantor  aud  grantee  that  the  latter  should 
advance  tho  amount  of  the  prior  lien  upon  the  security 
of  the  land,  and  to  give  no  right  of  ootion  to  the  ownar 
of  the  mortgage  against  the  grantee,  to  bold  hltn  tor  a 
deflciency  upon  a  foreclosure  sale  of  the  laud.  Qaiti- 
sey  v.  Rogers,  47  N.  Y.  211.  (2)  P..  the  owner  ol  laud 
on  whioh  plaintiff  held  a  mortgage,  C-,  wba  held  a 
junior  mortgage,  and  W.,  a  creditor  of  F,,  made  an 
arrangement  whereby  W.  agreed  to  pay  the  Junior 
morlgsge,  and  solely  to  secure  W.  therefor  and  for  hli 
debt,  It  was  agreed  that  F.  should  convey  the  premisei 
to  him  by  absolute  deed.  The  three  parties  went  ta 
the  offiee  of  au  attorney  to  have  the  neoeaaary  papan 
drawn,  and  consulted  him  proteulonaliy  for  that  pur- 
pose. Upon  bis  advice  the  agreement  waa  obauged. 
In  an  action  to  foreclose  tho  prior  mortsago,  lu  which 
W.  waa  mode  a  partj,  held,  that  the  attoruey  oould  not 
testify  111  behalf  of  .plaintiff  to  the  oommunicatloiw 
made  to  him  or  the  agreement  of  the  parties  at  the 
time  the  deed  was  made  to  W.  The  rule  that  an  attor- 
ney cannot  disclose  communioations  is  not  oonflned  to 
those  mods  In  contemplation  of  or  In  the  progreai  of 
au  action  or  Judicial  proceeding,  hut  etteudi  to  eom- 
muiiicationa  In  referenoe  to  all  matter*  which  are  tba 
proper  subject  of  professional  employment.  WUllama 
T.  Fitch,  19  N.  Y.  550;  Yates  v.  Olmsteod,  H  Id.  OS. 
The  rule  exists  notwithstanding  a  party  may  be  exam- 
ined as  a  witness,  and  the  principle  exoludea  such  a 
communication  lu  a  controver«y  between  the  panlea 
making  it  and  a  third  person.  See  Rloe  v.  Rice,  1  B. 
Monr.  41T;  Itobson  v.  Kemp,  4  Bsp.  SSH,  and  6  Id.  62; 
Strode  V.  Scaton.  2  Ad.J^El.  171:  Brltton  t.  Lorana, 
45  N.  Y.  61;  Whitiug  v.  Barney.  80  Id.  813;  a  C.  38 
Barb,  307.  Judgment  reversed  and  new  trial  ordend. 
Root  V.  Wrioht.  Opinion  by  Andrews,  J. 
[DeoidodFeb.  S.  1881.] 


WADT  or.  mm  be 

ESTABLISHED  APFIKUATIVELY.— In  an  BOliOU  for  Uia 

death  of  plalntiS'B  intestate  lu  falling  into  a  tauk  at 
deteudaut's  It  appeared  that  bis  duties  called  bim  to 
pass  over  a  passage-way  from  which  he  loll;  tbat  tt 
was  oasy  to  pass  without  harm  where  he  WBot;  that 
for  four  years  men  bad  passed  there,  one  of  them  a 
hundred  timsa  of  a  ni);ht  without  aoDldont;  that  1d- 
teatate  bad  been  to  and  fro  over  the  sama  way  more  or 
less  for  two  days  before  the  aocident,  Bva  time*  shortly 
before  it;  that  a  fellow-servant  went  over  safely  Just 
ahead  of  him;  tbat  the  way  waawell  lighted  and  thero 
was  no  obslructiou  or  impediment  save  »  gutter  which 
had  blocks  to  aid  over  it;  and  that  he  had  been  espe- 
cially obarged  to  be  caretut  and  not  to  fall  iu  the  tauk. 
Hdd,  that  there  woi  uo  evidence  of  waut  nf  ooutrlb- 
utorynegLl^uoeuathepartoIthelutcatate.    Toobow 
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IbDt  Icvriu  poastble  fur  the  toll  ta  hava  happened  witb- 
out  uegligeDoe  Is  not  lo  give  groaiid  tbut  it  thus  hn|>- 
penad.  The  rule  that  either  by  direct  proof  or  from 
olrcumBtauoes  attending  tha  injury,  the  Jurj  must  bo- 
H\itbar\ied  to  fliid  affirmativel;  that  the  person  injured 
wiLS  tree  from  fault  hclpiug  to  the  miaobaiice,  ur  the 
notion  cannot  be  maintained,  must  be  applied,  fify- 
iioitU  V.  Ntu>  york  Cent  n.  Co..  58  N.  Y.  248.  Judg- 
ment  reversed  and  neir  trial  ordered,  lilccman  v. 
Havttnujfr.  Opinloti  by  Folifor,  C.  J. 
[Decided  Feb.  8,  18S1,] 
Practice  —  AcmoN  at  l^vt  u 


1)EB  NOHC  PBO  TUNC — DAB  TO  ACTION. —  (1)  Au  Octlon 
bpoo  defeiidBBt'B  Kuaraiitf  of  tbe  paf  ment  ot  a  inurt- 
giiSO  was  brouBht  after  JudgmHnt  of  foreoloaure  and 
sale  had  been  roiidorod  lu  an  action  to  forecioBO  the 
mortgaKC.  Hrlil,  tbat  ujider  2  R.  8.  lt)l,  SI  153, 151,  It 
tTa«  neoeaanTy  that  such  action  should  be  authorized 
faf  the  oourt.  aud  that  lii  tbe  abseucD  i>f  budIi  authority 


Duacher,  T2  N.  Y.  101.     But  tbe 

nunc  jrro  tunc  after  the 


t  by  n 


leld    1 


Thesl 


■e  the  i  raped] 

Ute  was  passed  to  proTeut  vexatious  and  oppreiulva 
liligatiuii.  and  after  prooeadiriES  to  foreclose  bad  been 
camnjeuced  leave  miRht  bo  refused  un  tho  disoroliou 
ot  the  oourt.  Whan  leave  is  given  tho  causa  of  action 
U  tha  oontract  or  obligalion  ot  the  party ;  the  leave 
e^veu  by  tbe  oourti'  sliuply  removes  an  obstruction. 
Want  of  leave  raay  bo  pleaded  by  a  piea  In  tho  nature 
ot  abatement.  It  plaintiff  is  defeated  tor  that  causa 
he  may  obtain  leave  ond  couimenoa  suit  anew  for  tbe 
Hame  cause  of  action.  There  ia  no  reason  wliy  the 
court  may  not  grant  leave  by  a  retrospective  order  to 
tshe  efteot  before  the  oommenoenieot  of  thasuit.  De- 
fand&Dt  thereby  Is  deprived  of  no  substantial  defeuse, 
fJli  A  cause  ot  action  uptiu  the  guaranty  of  the  pay- 
mant  of  a  mortesge,  held  net  barred  by  a  Judgment  of 
foreelosure  of  tbe  mortgaga.  Urder  affirmed,  jlfc- 
Kcman  T.  Friuer.  Opinion  by  Andrews.  J. 
[Decided  Fob.  8,1881.] 

BATINOa     BANK- 


-  S.,  as  truatea  for  C..  de- 
IKHlted  money  111  tbe  defendant  aaviugs  bauic  which 
gave  a  pass-book  lo  S.  The  bank  did  not  Icnow  the 
uature  ot  the  trust.  One  of  tbe  terms  of  tbe  deposit 
■gncd  upon  at  the  time  nas  tbat  "  the  pass-book  shall 
ba  tbe  voucher  ot  tbe  depositor  aud  evidence  ot  hia 
property  iu  the  institution,  and  tbe  presentation  of  the 
pus-book  shall  bo  auffloloot  authority  to  tbe  bank  to 
make  any  payment  to  tha  bearer  thereof ;  tbat  tbe  oCQ- 
csrs  of  tbe  bank  will  endeavor  tu  prevent  fraud  upon 
Its  depositors,  but  all  payments  to  pereoos  producing 
tbe  pass-booka  Issued  by  tbe  bank  shall  bu  valid  pay- 
meuts  to  disctiarge  tbe  bank-"  9.  thareatter  died,  the 
deposit  uot  being  drawn.  Htld.  that  a  payment  by  tbe 
bank  to  tbe  administrator  ot  S.  upon  the  produotiou 
of  hla  leitera  and  of  the  pass-book,  ajid  in  the  absence 
of  any  notice  from  C.,  tho  beneficiary,  was  a  good  pay- 
ment andeffeotuBl  todisoharKa  tha  bank.  It  the  trus- 
tse  in  his  Ufa-time  hod  preaeuted  tbe  book  and  de- 
manded payment,  no  claim  by  the  beuefloiary  having 
bsan  JDterposed,  the  bank  would  have  been  bouiid  to 
fay.  Upon  tho  death  ot  tbe  trustee  bis  rights  de- 
volved upon  bis  admiuistrator.  Banks  v.  Executors  of 
'Vilke>,3Sandt.Ch.tl9;  Buoklln  v.  Bucklin,  1  Abb.  Ct. 
App.  i^;  Bunn  v.  Vangbn,  Id.  ^3;  Emerson  v. 
SUkely,  3  Id.  ;!2;  Treootblck  v.  Austin.  4  Mason,  16,  20. 
Tbe  bank  had  no  right  to  Inquire  into  the  character  ot 
the  tTo*C  and  owed  no  duty  to  the  beneficiary  until  the 
]itt«r  by  notioo  forbid  piymout  or  demanded  it  for 
Um«el(.  It  la  true  that  payment  toono  preaenting  n 
iwa-twok  U  not  always  adlaoharge  tothe  bank,  and  if 


paid  to  one  who  ia  not  the  depositor  or  bis  legal  repre- 
sentative, tbe  bank,  if  it  has  agreed  to  use  its  beat  en- 
deavors to  prevent  fraud,  must  exercise  diilgeuoe,  and 
U  pub  on  inquiry  by  circumstances  of  susploiun  (Alien 
V.  Williamaburgh  Savings  Bank.  SB  N.  Y.  317).  but  this 
rulo  applies  only  tu  prevent  payment  to  tbe  wrung  par- 
son,  to  one  nut  entitled  to  recover  the  deposit.  It  tho 
right  person  applies  and  payment  is  mode  to  him  tho 
qucstiou  of  diligence  or  negligenoo  cannot  arise.  It 
does  not  affect  the  rij^ht  ot  the  administrator  to  call 
the  trust  au  executed  one.  If  the  benellolary  has  » 
right  to  the  pass-book  and  tho  fund,  be  must  reach  tc 
through  the  trustee,  Payment  tu  the  truaCen  is  good, 
what  remalna  is  between  him  and  the  beneficiary. 
Judgment  reversed.  Diioiie  v.  Cilixiu'  Saving"  Bank 
of  A>.(-  Torfc.  Opinion  by  Finch,  J. 
[Decided  Feb.  S,  18S1.] 


CoNermiTioNAi,  law — State  bi 
Tiotf  —  coNSTHOCTios— TAX  DKBD.— The  statnts  of 
lunaln  reference  to  tax  titles  provides  "No  action  tor 
the  recovery  ot  real  property  sold  tor  tha  non-payment 
of  taxes  shall  lie.  unlesa  the  snme  be  brought  within 
five  years  after  the  treasurer's  deed  is  executed  and 
recorded"  oa  provided  by  tho  lown  statute.  In  an 
action  In  au  Iowa  court  for  tho  recovery  of  real  prop- 
erty, brought  by  a  purchaser  at  a  tax  sale  and  the 
former  owner  in  possession,  this  statute  of  limllatlou 
was  Bet  up.  The  court  held  that  the  defense  could  bO 
set  up  here,  and  that  the  limitation  began  to  run  at  the 
limeot  the  execution  and  recordiiiRot  tbe  lax  deed, 
irrespective  of  tha  question  of  adverse  possession,  aa 
tbat  it  at  any  lime  during  the  period  of  five  years,  no 

ual  posseaelou  and  holds  until  the  expiration  of  the  Qva 
years  from  tbe  date  ot  tbe  execution  and  recording  of 
tbe  tax  deed,  the  right  ot  the  purchaser  at  the  tax  salo 
is  completely  barred.  Ifcid,  that  tha  first  point  woa 
settled  by  tbe  decision  of  the  Iowa  courts,  and  that 
the  C'lnatructiun  given  to  the  limitation  was  not  ii) 
conflict  with  the  Federal  Constitution  either  as  depriv- 
ing  the  purchaser  at  lax  sale  of  bis  property  without 
due  'process  of  law.  or  as  impairing  a  contract.  Tha 
Supreme  Court  of  Iowa  has  by  several  decisions  con* 
strued  the  five  years'  statute  of  limitations  to  apply  to 
an  BOliou  brought  by  one  oininiing  under  a  lax  deed  al 
well  as  to  one  brought  by  theorieinal  ownerot  the  land. 
Brown  v.  Psinter,  38  Iowa.  VM;  Laverty  v.  Sexton,  41 
id.  435;  Barrett  v.  Love,  48  id.  1Q3.  By  these  decislona 
the  Supremo  Court  ot  the  State  has  established  a  rule 
ot  property  iu  the  State  of  Iowa  which  is  binding  on 
this  and  other  courts  ot  the  United  Btatcs.  Jackson 
V.  Chew,  1^  Wheat.  103;  Suydum  v.  WiiiiamBon.  24 
Uuw.  42T;  Beauregard  v.  New  Orljaus,  IS  id.  49T; 
Nichols  T.  Levy.  6  Wall.  433;  Williams  v.  Klrtland,  IS 
id.  300.  The  purchaser  at  a  tax  sale  is  not  deprived  ot 
any  of  tbe  r)Et>ts  conferred  on  blm  by  his  purchase 
and  deed,  by  reason  of  the  construction  put  upon  tho 
five  years'  statute  of  iimitatioii.  The  right  of  tbe  L^- 
iilature  to  proscribe  what  shall  be  the  efl'ect  ot  a  tax 
sale  and  deed  cannot  ba  questioned.  It  might  faava 
declared  that  the  title  ot  tbe  purchaser  at  tbe  tax  sale 
should  bo  divested  without  bis  consent  by  tbe  repay- 
ment to  bim  within  a  prescribed  period  by  tho  former 
owner  ot  the  amount  ot  liis  bid.  or  the  tux  and  the  In- 
terest and  penalty  thereon.  The  right  to  redeem  tbe 
title  of  lands  sold  for  taxes  la  one  commonly  reserved, 
and  the  right  Is  favored  by  the  policy  of  tbe  law. 
Dubois  V.  Hepburn,  10  Pet.  1;  Torbelt  v.  Nult,  10 
Wall.  4G4:  OduU'b  Appeal,  33  Ponn.  St.  D4;  Rice  v. 
Kelson,  27  Iowa,  14S;  Sohenok  V.  Peay.  1  Dill.  ^fR\ 
Masterson  v.  Beaatoy, »  0>x\q,WIV-,  Jniw*  ^ .  ^;^«iffl«,■^fc 
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Wis.  594;  Curtis  v.  Whitney,  13  WalL  68.  But  it 
would  scarcely  bo  contended  that  such  statute  de- 
prived the  purchaser  of  his  property  without  duo  pro- 
cess of  law  or  impaired  the  obligatiou  of  his  contract 
of  purchase.  Judgment  of  Supreme  Court  of  Iowa 
affirmed.  Barrett  v.  Holmes.  Opinion  by  Woods,  J. 
[Decided  Jan.  31, 1881.] 

MUNICIPAI.   BONDS  —  ISSUED   WITHOUT   AUTHORITY 
OF   LAW   VOID    IN    INNOCENT    HOLDER'S    HANDS.  —  A 

charter  granted  by  the  Legislature  of  Missouri  to  the 
8.  Railroad  Company  in  1800,  provided  that  upon  peti- 
tion by  tho  company  the  county  court  of  any  county 
through  which  tho  road  should  pass  might  authorize  a 
vote  to  be  taken  by  tho  inhabitants  of  a  strip  of  country 
not  moro  than  ten  miles  each  side  of  the  road  to  take 
stock  in  tho  company  and  to  raise  a  tax  therefor  which 
should  be  lovied  and  collected  by  the  county  court. 
By  tho  Constitution  of  Missouri  adopted  in  18G5,  tho 
Legislature  was  forbidden  to  authorize  any  county, 
city  or  town  to  become  a  stockholder  in  any  corpora- 
tion unless  two-thirds* of  the  voters  should  assent 
thereto.  By  a  statute  passed  in  18G8,  townships  were 
authorized  to  subscribe  through  the  county  court  to 
railroad  companies  by  a  two-third  vote,  and  bonds 
were  to  be  issued  by  tho  county  to  pay  such  subscrijp- 
tions  chargeable  on  the  voting  town.  By  a  statute 
amending  this,  passed  in  1870,  the  taxable  inhabitants 
of  portions  of  townships  were  granted  the  same  rights 
as  towns  as  to  subscribing  for  stock  and  issuing  of 
bonds  in  cases  where  the  charter  of  any  railroad  com- 
pany authorized  such  portions  to  subscribe  to  stock. 
In  1870«  after  the  passage  of  the  last-named  act,  upon 
tho  petition  of  the  S.  Railroad  Company,  tho  county 
court  of  D.  county,  through  which  tho  railroad  passed, 
authorized  the  taxable  inhabitants  of  a  strip  of  five 
miles  on  each  side  of  the  road  through  tho  county  to 
vote  upon  tho  question  of  taking  stock  In  such  road 
and  the  issue  of  bonds  therefor.  At  the  election  there 
were 568  votes  for  the  subscription,  etc.,  and  400 against 
it.  Thereafter  the  county  court  issued  county  bonds 
which  recited  that  they  were  issued  upon  the  vote  of 
certain  taxublo  Inhabitants  of  the  county  and  were  in 
aid  of  the  8.  railroad,  and  which  were  payable  to 
bearer.  Ilcldy  that  the  issue  of  tho  bonds  was  unau- 
thorized, and  that  they  were  void  in  the  hands  of  an 
innocent  holder  for  value.  Judgment  of  U.  S.  Circ 
Ct.,  W.  D.  Missouri  ntBrmed.  Ogden  v.  County  of 
Davics8,  Opinion  by  Waito,  C  J. 
[Decided  Jan.  'Zi,  1881.] 

Statutory  construction  —  evidence  —  District 
or  (Columbia  —  insurance—  assignment  op  policy 

to  secure  debt —  RIGHTS  OF  CREDITOR.  —  (1)  Tho  act 

of  Congress  relating  to  the  admission  of  parties  to  tes- 
tify in  the  courts  of  the  United  States  (Act  of  July  2, 
18G1,  §  3;  amended  Act  March  3, 18G5,  U.  S.  R.  S.,  §  !>58) 
applies  to  the  courts  of  the  District  of  Columbia,  and 
the  provisions  of  that  act  that  no  party  to  an  action  by 
or  against  a  personal  representative  can  testify  against 
his  adversary  as  to  any  transaction  with  or  statement 
by  the  deceased,  unless  called  to  testify  thereto  by  the 
opposite  party  or  required  to  testify  thereto  by  the 
coiirt,  governs  as  to  tho  admission  of  the  testimony  of 
such  a  party.  If  not  before  that  time,  from  and  after 
tho  passage  of  the  act  of  February  21, 1871,  which  de- 
clared that  *'  all  laws  of  the  United  States  which  are 
not  locally  inapplicable  shall  have  tho  same  force  In  tho 
District  of  Columbia  as  elsewhero  in  tho  United 
States,**  tho  provision  in  question  became  a  part  of 
the  law  of  ovidence  in  the  District.  Bradley,  J.,  dis- 
sented from  this  holding.  (2)  B.  lent  to  P.  a- sum  of 
money,  to  secure  which  P.  assigned  to  B.  an  interest 
In  a  policy  of  life  insurance.  Subsequent  assignments 
wero  made  to  the  same  effect,  until  in  1873  one  was 
ezecutod  which  imported  an  absolute  transfer  to  B.  of 
all  the  right,  title  and  iutorest  of  the  assured  in  the 


policy,  and  to  the  payments  previoasly  made  thereon, 
as  well  as  all  benefit  and  advantage  to  be  derived  there- 
from. HtUl,  that  the  last  assignment  would  be  con- 
strued as  simply  appointing  B.,  upon  the  death  of  the 
assured,  to  receive  from  the  company  saoh  sam  ai 
would  then  be  due  on  the  policy,  and  after  reimburs- 
ing himself  to  the  extent  of  his  loans  to  P.,  to  pay  the 
balance  to  tho  person  entitled  thereto.  A  difTereut 
construction  of  that  instrument  would  place  B.  in  the 
position  of  being  pecuniarily  interested  in  the  death  of 
P.  Unless  compelled  to  do  so  the  court  would  not 
suppose  that  he  had  any  desire  or  purpose  to  specu- 
late upon  the  life  of  P.,  or  to  do  more  than  secure 
the  repayment  of  the  money  actually  loaned  by  him  to 
the  assured.  Decree  of  Supreme  Court  of  District  of 
Columbia  reversed.  Pagt^  aiTpeUatit,  v.  Sumstitie. 
Opinion  by  Harlan,  J. 
[DecldedJau.  24, 1881.] 


UNITED  STATES   CIRCUIT   AND  DISTRICT 

COURT  ABSTRACTS 

Commissioner  —  WRIT  of  prohibition — bubjbct 
TO  coNTROii  OF  COURT. —A  United  States  commis- 
sioner, when  acting  as  an  examining  magistrate,  is  a 
mere  otilcer  of  the  court  as  to  whom  the  writ  of  prohi- 
bition is  never  employed.  Such  commissioner,  how- 
ever, is  subject  to  the  control  of  the  court  when  acting 
as  an  examining  magistrate,  and  the  court  can  assume 
control  of  tho  proceedings  whenever  justice  maj  re- 
quire that  it  should  be  done.  U.  S.  Dist.  Ct.,  Colo- 
rado, Nov.  8,  1880.  UnUed  SUdes  v.  Berry  tt  aL 
Opinion  by  Hallett.  D.  J. 

Garnishment— WAGES  of  seamen  not  ijabi«b  to, 
IN  State  court.  —The  wages  earned  by  a  seaman  in 
the  coastwise  trade  of  the  United  States  are  not  sub- 
ject to  garnishment  at  the  instance  of  the  creditor  of 
the  seaman  in  an  action  at  law  brought  in  aState  court. 
The  judgment  of  a  State  court  in  such  case  directing 
the  garnishee  to  pay  such  wages  to  a  creditor  Is  void 
for  want  of  jurisdiction.  A  garnishee  cannot  plead 
such  judgment  in  bar  where  it  does  not  appear  that 
execution  has  been  awarded  against  him,  or  that  he 
has  been  called  on  or  compelled  to  pay  the  same.  The 
Elbcabeth  k  Jane,  1  Ware,  35;  The  Sarah  Jane.  B.  & 
U.  414;  Hutchinson  y.  Combs,  1  Ware,  G5;  Taylor  v. 
Carr>-1,  20  How.  583;  Tho  Baric  Rajah,  1  Sprague,  190; 
The  Betsy  &  Khody,  2  Dav.  118;  Harden  ▼.  Gordon,  2 
Mason,  559;  The  Express,  B.  &  II.  008:  Jesse  y.  Roy,  1 
Cromp.  M.  &;  R.  310;  Webb  v.  Duckinfleld,  18  Johns. 
390;  Goodrich  v.  Peabody,  2  Dam.  Abr.  462;  Skolfield 
V.  Potter,  2  Dav.  401;  The  Brig  Spartan,  1  Ware,  139; 
Burnham  v.  Hopkinson,  17  N.  H.  250.  U.  S.  Dist. 
Ct.,  S.  D.  New  York,  Nov.  30, 1880.  McCarthy  et  dL 
V.  Steam  Propeller  City  of  Neto  Bedford,  Opinion  bj 
Benedict,  D.  J. 

RemOVAI.  or  CADSB  —  PAKTIXS  PLAINTm  AKD  DB- 
rENDAKT  IN  SAME  STATS  —  PRESUMPTION   AS  TO  BX8I- 

DENGE.  —  Suit  was  brought  by  the  Merchants*  Kational 
Bank  of  Boston  to  foreclose  the  equity  of  redemption 
of  tho  defendant,  Edward  ThomjMon,  of  Charlestown, 
New  Hampshire,  in  five  shares  of  trust  property  held 
by  the  plaintiff  as  collateral  security  for  the  payment 
of  the  defendant's  l>ond.  The  defendant  averred  in 
his  answer  that  he  had  sold  one  of  the  shares  to  HenTy 
M.  Clarke  of  Boston.  The  plaintiff  thereupon  amended 
its  bill,  and  made  Clarke  a  party  defendant,  who  anb- 
sequently  entered  an  appearance.  Held^  that  aneh 
cause  could  not  be  removed  under  the  second  olaose 
of  section  2  of  the  act  of  1876;  further,  that  It  would 
be  presumed  that  Clarke  was  a  oitlien  of  Massaehu- 

*AppeariDg  In  4  IMeral  Baporter. 
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setts  111  the  abieuce  <i(  aiij"  proof  to  lliat  effect. 
OaKOod  V.  Cbicogo,  etc..  R.  Co.,  G  iiia.SSD;  ItuckuioQ 
T.  Hacktnaii.  1  Fed.  Rep.  687.  U,  8.  Clro.  Vt.,  Mogaa- 
obatetU,  Dee.  22,  1H80-  Merehantt'  National  Bank  v. 
Thompson,    Opiaiou  by  LoTrell,  C.  J. 


NOVEMBBR,  1880.* 


ATTACCMKST  — MONET    IS   SANlia 

BlA  TO. — MoiiejB  hi  tba  bands  of  a  sheriff,  raised  b; 
bim  in  pursuance  nt  a  decree  of  Ibe  Court  ot  Cbnn- 
nerj,  are  liable  to  soiiure,  by  virtue  of  a  writ  o[  atiacb- 
■nent.  Crane  v.  Freeae,  1  Harr.  305,  aud  IhLvis  t.  Ma- 
haoy,  9  Vr.  101,  appro  red :  Sbiiiii  v.  Zimmerman,  3 
Zabr.  ISO,  aud  Hill  v.  Beach,  1  Beaa.  31.  explained.  Coil- 
ottr  Y.  Ruekman.  0pm ioa  by  Depao,  J. 
Fraudulent  coktbtavce— absiokse  fobchbdit- 

OB8  OB  AIiauNISTBATOB  HAY   HAVE   BET   A^IPC— Aa- 

■iguees.  nuder  the  AsBiKnmeul  Act,  and  executors  and 
■dmlulatratoroodnaolveiit  estates,  are  the  represeuto' 
lives  ot  creditors,  and  as  Buoh,  may,  for  the  beiiellt  o( 
Dredllors,  set  aside  oorivejanoes  by  the  assignor  or  the 
deovdent,  in  fraud  of  creditors,  to  the  extent  that  such 
properly  is  needed  for  the  payment  ot  debts.  Garret- 
•OQ  T.  Brown,  2  Dutch.  12S.  approved ;  Vau  Kcuron  t. 
Uoldashlln,  G  C.  E.  Qr.  103,  overruled.  See  Ilavres  v. 
Lender,  Cro.  Jno.  270;  3  Wms.  on  Exre..  IGTD;  Bathel 
T.  Stanlkope,  Cro.  Eliz.  810;  Anonymuus,  2  Roll.  ITH; 
Roberts  on  Fraud.  Couv.  &02;  Shears  v.  Rogors,  3  O. 
8c  Ad.  383;  Holland  v.  Crufc,  SO  Pick.  3Z1 ;  Stewnrt  v. 
Kearney,  6  Watts,  453;  Buehlor  v.  Oloulnger,  2  id.  220; 
Booslnugh  V.  Boualough,  OS  Peiin.  St.  i95;  Everett  v. 
Read,  3  N.  H.  66;  Abbott  v.  Tenney,  IS  id.  100;  Cross 
V.  Brown,  51  id.  teO;  Fletcher  r.  Holmes,  10  Me.  301; 
UcLean  T.  Weeks,  SI  id.  277;  05id.lll;  Andruss  v. 
Doolittle,  11  Conn.  283;  Babcock  v.  Booth,  2  Hill,  181, 
ISO;  Flnftlerv.  Blunt,  &3tQW.  Eq,  MS;  Harton  v.  Cast- 
ner.tld.  607;  Kingsbury  v.  Wild.  3  N,  H.  30;  Drink- 
water  v.  Drlnfewater,  4  Mass.  354;  Butcher  r.  Uarri- 
■on,lB.  A:  Ad.  129;  Doe  v.  Ball.  11  M.  fcW.bSl;  Nor- 
enlt  V.  Dodd,  1  Cr.  &  Ph.  100:  nnlmes  v.  Penney,  3  K. 
ft  J.  90;  Svllt  v.  Thompson,  0  Conn.  eS;  Palmer  v. 
Thayer,  28  id.  237;  Sbipman  v.  jEtna  lus.  Co.,  29  Id. 
215;  Moncurev.  Harrison,  IS  Peun.  St.  3S5;  Bayard  v. 
Hoffman,  i  Jolins.  Ch.  450.  Also  Bell  v.  Curetou,  3 
Myl.JtB.GOS;  Garrard  v.  I^auderdale,  3  Sim.  1;  CoU 
rewT.  Mulgrave,  2  Keen.  M;  Scull  v.  Relvor,  2  Gr. 
Cod.  M;  Alpaugh  v.  Koberson,  12  id.  06;  Moore  v. 
Bonnell,  2  Vr.  90.  PiB»t>urv  v,  Ktnyon.  Opinion  by 
Dflpae,  J. 

Trnja — whks  deutert  essektiai.  tocokplkte. 
—  A  bond  and  mortRago  belonging  to  a  husband  worn 
uslgned  by  him  to  ono  8.,  and  by  H.  immediately  re- 
Usigned  totbetrlle;  both  assignments  were  duly  no* 
knowlcdged.  atid  that  to  S.  recorded,  by  tho  buibaiid's 
direction,  but  the  bond  and  mortgage  and  both  nssign- 
ments  r^'inalned  in  the  husband's  iiosaesa Ion.  except 
ODoe  afternard  nben  the  mortgage  was  delivered  to  the 
wife  tor  a  temporary  parpoae  and  then  returned  by  her 
to  bar  biubsDd.  There  was  no  consideration  for  the 
toaiuter.  Held,  that  u  there  was  no  delivery  ot  the 
bond  and  mortgage  and  aasignment  to  the  wife,  the  tl  tlo 
tlwNto  never  pnssed  to  or  vested  in  her.  Folly  v. 
Taotoyl,  4  Hal.  153;  Farlee  v.  Farlee,  1  Zabr.  279.  2S6; 
Crawford  v.  Bertholt.  Sax.  158;  Cannon  v.  Cannon.  II 
C.  E.  Gr.  3IG;  4  Kent  Com.  456;  3  Wash.  Heal  Pr. 
SSI;  2  Kent  Com.  138;  Pringle  V.  Prlngle,  68  Penn.  St. 
KI:  IStotrEq.Jar.  ilucfcman v.  Auolcman.  Opinion 
by  OrMD,  1. 


•  Tki  aiipew  Id  •  auwaifs  {It  H.  J.  Bq.)  Biport*. 


WlSCOXSia  SUPREMU  COURT  ABSTllAVT. 

ASSIdNMENT  PI 


The  axflgnee  in  a  voluntary  aaalgnmont  for  the  benefit 
ot  creditors  gets  no  title  to  property  in  transit  at  the 
time  ot  making  the  assignment,  and  which  is  not  men- 
tioned nor  referred  to  in  tho  assignment  nor  tbo  re- 
quired inventory,  and  where  neilber  the  vendor  Dor 
the  vendee  erer  Intended  that  the  title  should  vest  in 
such  vendee  making  the  asaignnicnt,  uotwilhstandlng 
he  may  get  tbo  properly  into  his  actual  posueselon.  lu 
State  V.  Field,  S  L.  T.  Rep.  211,  It  was  held  that  "  the 
property  ot  goods  bought  by  an  agent  tor  the  vendee, 
delivered  by  him  to  tho  vendee's  packer.  In  whosa 
handetbey  are  attached  by  the  vendee's  creditors,  re- 
vests in  the  vendor,  so  as  to  avoid  the  attachment,  by 
tbo  vendee  having  conn  term  and  od  tbo  purchase  by 
letter  to  bis  agent  dated  botorp  such  delivery,  though 
nut  received  till  afterward,  the  vendor  assenting  to 
take  back  the  good  a."  Lord  Kenyon,  C.  J.,  said:  "It 
was  lu  the  power  ot  the  buyer  aud  seller  to  put  an  end 
to  tho  ountraot  as  It  ll  had  never  existed."  And  Bul- 
ler,  J.,sald;  "With  regard  tu  the  justice  ot  tho  case 
it  la  imposeiblo  to  entertain  any  doubt."  In  Bortram 
V.  Parebrother.  1  Bing.  B7B,  it  was  held  that  "P..  to 
whom  goods  were  consigned.  Said  on  their  arrival  at 
the  wharfinger's,  tbot  he  would  not  have  tbom,  and 
directed  au  attorney  to  do  what  was  necessary  to  stop 
them.  The  attorney,  on  the  third  day  ot  November, 
gave  the  wharfinger  sn  order  not  to  deliver  them  to 
the  consignee,  which  order  the  consignor  wrote  tocon- 
Srm  on  the  sixth;  on  tbo  seventh  the  gonds  were 
claimed  under  an  execution  at  tbo  suit  of  A.  Held, 
that  the  contract  between  P.  and  Ibe  cunaignor  was 
resolndcdi  that  the  traiisltiis  was  not  ended  by  the 
arrival  ot  tho  goods  at  tho  wharf  niid  tbo  order  .given 
by  P. ;  and  that  the  ooiiBiguor  hod  a  right  to  stop  in 
IrarmUu."  To  the  same  effect  is  the  itUl  later  cnsa  ot 
James  V.  GrlOiu,  1  M.  &  W.  20,  hi  which  Park,  B.,  aald: 
"  The  question  for  the  Jury  was  whether  the  act  of  the 
son  was  a  taking  possesaion  ot  tho  bankrbpt  eo  anltno 
aa  owner.  It  It  was,  the  tranaUua  was  at  an  end;  If 
not,  a[id  he  merely  meant  to  take  possession  for  a  llm- 
Ited  purpose,  fur  the  benefit  ot  the  seller,  the  friiNsrlui 
was  not  at  an  end."  See.  also,  Bolton  v.  By.,  L.  R.,  1 
C.  P.  131;  Grant  v.  Hill,  4  Gray,  301;  Purviance  v. 
Bank,  8  N.  B.  B.  117;  Slurtevant  v.  Oraer,  31  N,  Y. 
5.T8.  Clark  r.  BnHltU.  Opiniou  by  Cassoday,  J. 
[Decided  Doo.  17, 1880.1 

BaNKBOPTCT  — BUBETT   OK  OUARDIAN'fl   BOND    DIS- 
CHAROED      BY  —  riDtlClABr     DEBT.  —  III     OO     aCtloB 

Bgaiu9t  tho  surety  on  a  guardian's  boud,  the  defend- 
ant set  up  a  discharge  in  bankruptcy,  ifelil.  that  the 
liability  of  tho  surety  was  a  oootlngent  liability,  the 
present  value  ot  which  might  have  been  ascerlalned, 
liquidated  and  proved  agaiust  tho  estate  ot  the  bank* 
nipt  within  the  meaning  ot  section  5006,  U.  S.  R.  S. ; 
that  the  dlaeharge  in  baulcruptoy  roloased  the  surety 
from  all  liability  on  the  guardian's  bond  within  the 
meanlug  ot  section  5110.  U.  S.  B.  H. ;  that  the  contin- 
gent liability  ot  a  surety  upon  a  guardian's  bond  is  not 
a  debt  created  by  bin)  while  acting  in  a  fiduciary  char- 
aoter.BO  as  to  prevent  n  discharge  in  bnnkrnptoy  within 
tbo  meaning  ot  section  5117.  U.  8.  R.  9.  Reili  v.  Peo- 
ple, 72  111.  135;  Jones  v.  Knox,  10  Ala.  63;  Ex  parte 
Taylor.  13  N.  B.  B.  40;  A.  C.  Co.  v.  Barnes,  19  N.  H. 
312;  Boise  v.  Bucket,  T  Humph.  100;  Mace  v.  Wells,  7 
How.2r3;Tobiasv.  Bogers,  13N.  Y.  GO;  Bates  v.  West, 
lOIU.  134;  Clarke  V.  Porter,  25  Pcnn.  St.  lU;  ShHton 
T.  Rease.  10  Mo.  173;  Dean  v.  Speakman,  7  Bla«kt.  317. 
Davit  v.McCiinlii.  Opinion  by  CaBSoday,  J. 
[Decided  Dee.  17. 1B80.] 

EZEMPTIOK— UOHBT    VBOH  PENSION  EXEKTWaSk**. 

Under  ttvo  v''j'^\o'Mi  <A  ftia  ^ .%.  "B."  *-, 
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1 4747,  thnt  "  Nil  Bum  uf  niuuef  due  or  ti>  become  due 
t<>  iiii;  pHiialoiier  itliaU  bo  liable  to  attnchnieut.  levy  or 
■eizuru  by  or  uiidur  aiij  lognl  "f  equitable  prooeBB  wbat- 
aver,  wbetber  tba  same  remaiuB  with  the  peiisiou  officer 
or  any  ulOcer  or  agent  lb«r«ot.  or  in  iu  eourse  oC  tranB- 
miaaliiii  to  the  jieiiaiooer  entitled  therolo.  but  Bbali 
liiure  nbuUy  to  the  benefit  oC  Bucb  peiiaioiier."  If  eld, 
tbat  tbe  luonej  received  by  a  pensioner  ot  tbo  United 
States  ill  payment  ot  hia  peniilon  and  remaining  in  bis 
po9seB9ion  cannot  be  seized  on  process  BKaiost  bim  tor 
debt.  SeeEekerC  t.  MoKee,  0  Busb.  355;  Kellogg  v. 
Barton,  13  Allen,  637.  FoUcltovi  V.  Wenter.  Opinion 
by  Lyon,  J. 
[DeoidedJan.  U,  1881.] 

HrOlIWAV— BTA1RWAT3   EXTESDtNO   INTO   BTBBET, 
WHEN    NOT    OnSTKUCTION  —  DUTT    OF    MnKIClPALITY 

TO  RESUBit  STREET  SAFE. — Stsirifays  on  tbe  street 
•Ides  ot  bulldiiij^,  leading  downward  to  baaemeiita  or 
upward  to  tbo  (roiit  entrances  ot  such  buildLii)^,  and 
not  encroaching  upon  the  sidewalks,  are  lawful:  but 
tbe  rounlcipalily  Is  bound  to  provide  proper  aafeguards 
to  provBiit  aocideuts  from  the  proximity  of  such  stair- 
ways to  tbo  sidewalka  to  pereons  travellliiE  tboreun 
with  ordinary  oare.  In  thia  case,  where  a  descending 
itairway  was  iiarallel  to  the  sidewalk,  and  there  naa  a 
sulBcient  barrier  on  the  aide  thereof,  tbe  defendant 
city  was  not  bound  to  cause  a  barrier  or  gate  to  be 
maintnined  at  the  entrance;  and  it  waa  error  to  sati- 
mit  to  tbo  Jur7  tbe  queatlon  whether  it  was  negligent 
ill  failing  to  do  so.  FiUgerald  f.  City  of  BerHn. 
Opinion  by  Lyon,  J. 
[DecidadJan.  11,1881.] 


STAY  HOOKS  AND  NEW  EDITIONS. 


Tatl< 


I   Hedical  Jusisprudbncb. 


A  Jfanuo)  of  af«ili'ral  Jaritprmleiitx,  by  Alfred  Swaine  Tay- 
lor. JI.  D..  F.  R  8..  Fellow  of  the  Royal  College  ot  Phj-al- 
ciana;  Honoraiy  Member  of  the  Sledlco-Lugal  Sodety  ot 

'  New  York,  of  the  Society  de  M^duHne  Ugole  of  Paris, 
and  of  Die  Medical  Society  of  Sweden  ;  late  lectorer  on 
Medical  Jurlapnidcace  and  Chemlntry  In  Ouy's  lloapilol. 
Eighth  Ainerican  edUion,  from  the  tenth  London  edition 

this  edition.  Edited,  with  oddltiotial  nolea  and  refrrenccH. 
byJohnJ.  Reese  M.  D,  Profi-ssor  of  Medical  Jurlapru- 
dCDce  and  Toxivolo^'  In  the  Cnlvemlty  of  FennsylTania, 
PellOH- of  tbe  College  of  niyelciausof  Pblhiitelphia,  Phy- 
sician CO  3t.  Jnneph'n  HofplCal  and  to  tho  dirnnl  College 
for  Orphnos,  Honorary  Member  ot  tho  New  Torlt  Medico- 
Legal  Sodety.  IFlthllluatnitlonsonirood.  Philadelphia: 
HcEryC,Lea'sSanSCo.,]980.    Pp.  n,  903. 

THIS  celebrated  work  has  been  tbe  standard  author- 
ity 111  Us  department  tor  tbirty-seven  years,  both 
In  England  and  America,  in  both  tho  profeBaioiis  which 
it  coneoma.  Aa  the  title  page  Indicates,  it  la  nearly  na 
familiar  to  tbia  country  as  in  England.  Although  we 
have  most  excellent  works  ou  the  aame  topic  by  our 
owu  countrymen  —  Beck,  Dean,  Ordrouaux  and  Whar- 
ton—yet  they  do  not  Rupplant  and  do  not  proteaa  to 
rapplant  this  clasaic,  and  it  la  Improbable  that  it  will 
bo  flupersedod  in  many  yenra.  We  know  ot  no  topio 
moro  fascinating  to  a  lawyer  than  medical  juriapru- 
dence,  or  that  more  keenly  challeng^a  h  la  best  pow- 
ers, and  none  that  does  more  to  broaden  and 
llbcrnlize  the  legal  mind.  It  there  la  any  book  that 
preacnts  any  temptation  to  the  lawyer  to  renounc 
aiiegiaiico  to  the  law  and  giro  his  adhesion  to  medi< 
it  is  tbiii.  but  In  part  perhaps  because  tbe  medlca 
tg  coated  with  tbe  legal  sugar.  On  tho  occasiuna  y 
we  resort  to  awork  on  medical  jurlaprudenoe  tor  lii- 
Btniotion  on  a  particular  topic,  we  genr rally  find  tbo 
day  is  lost  to  law,  and  that  U  more  tbnn  we  can  say  toi 
any  other  profeasional  book.  The  present  edition  1i 
•Driched  with  succinct  and  excellent  notea  by  the 
American  editor.  In  which  many  of  tho  reoent  cele- 


brated American  coses  are  alladed  to,  •IthooKli  among 
I  we  mlaa  tbn  Harden  ease  on  blood  corpuscles. 
and  the  Billing)  case  on  gunshot  wouuda.  There  Is  a 
e  of  the  law  caaea  cited.  The  lypogisphy  and 
paper  are  very  good,  and  the  binding  in  hall  Russia 
lid  cloth  la  an  agreeable  variation  from  our  oonren- 
onal  aheep  and  calf.  Tbe  inner  margin  is  b  little  less 
ample  than  la  convenient.  The  work  is  simply  ludis- 
pensabie  to  every  physician,  and  nearly  so  to  every  lib- 
erally educated  lawyer,  and  we  heartily  commend  the 
present  edition  to  both  proteaa  lona.  Pot  sale  In  Albany 
by  E.  H.  Bender's  Son. 


Hamiltok'b  Fraci 


1   DlBIOCATIONS. 


A  Practical  Treatite  on  FraetvreM  and  DIsIocattoiu.  By 
Fronli  Hastings  HauillEon,  A.  M.,  H.  D.,U..D.,  Burgeon 
to  BellBvne  Hospital,  New  Tort.  Consulting  Surgeon  to 
Hospital  tor  Rupture  and  Cripples,  to  St .  Elliabeth  Hoa- 
pllal.  etc. ;  Author  ot  a  TrestlBO  on  Military  Surgery  and 
H)-gieoB,  a  Treatise  on  the  Principles  and  Pr»ctk»  of  Sur- 
gery, etc.  Sixth  American  edition.  Revised  and  improved. 
Illustraled  with  three  hundred  and  flfty-two  wood-cntSL 
Philadelphia:  Henry  C.  Lea's  Bon  St  Co.,  1880.    Pp.  xziv. 

When  Dr.  Hamilton's  treatise  appeared  twenty  jett 
ago,  It  was  the  only  complete  work  on  the  lubjeot  tu 

language,  and  we  understand  that  none  has  In  tbo 
iuterim  Appeared  in  anj  language.  The  Importance  ot 
the  undertaking  may  be  Judged  from  these  facts,  and 

wpularlty  ot  this  work  is  a  sulBcIent  voucher  for 
it.B  excellence.    It  is  praetioolly  unrivalled,  and  wliilfl 

I  dlreotly  addressed  to  the  medical  profewion,  It 

;  be  highly  useful  to  every  lawyer  who  baa  a  case 
involving  fractures  or  dislocations.  It  Is  WTltt«n  In  a 
dear  aud  unpretenliona  style,  and  we  have  tnuiid 
almost  as  much  Interest  in  the  work  as  in  our  old  fa- 
vorite. Dr.  Taylor's.  Tbe  typogmpby  and  blading  »rc 
precisely  similar  to  tbe  work  aiiove  notloed.  For  sale 
in  Albany  by  £.  H.  Bender's  Son. 

IV  BeDFIBLiD'S  Rcportb. 
Reportiof  Cata  argued  and  determined  In  the  Sdrrogate's 

Courts  or  the  Htate  of  New  York.    By  AmoM  A.  Redfleld. 

VoLIV.  KewYork:  BankB«  Brathera,  1B8I.  Pp.  x,  BM. 
This  Tolumo  oont^iis  cases  decided  from  November, 
1878,  to  January,  ISSl,  by  tbe  surrogates  of  New  York, 
KiugB  aud  Westchester  counties.  The  volume  oon- 
tains  many  lutereatiiig  oases,  among  wbicb  we  note: 
3folIer  o/Stowr,  p.  82  — A  "carpet-bagger"  origioolly 
bailing  from  Smyrna,  N.  T.,  and  describing  himself  m 
ot  that  town  III  his  will,  but  travelling  most  of  tbe 
time  tor  twelve  years  aud  stopping  perhaps  a  month 
each  year  In  the  city  ot  New  York,  ll  not  domiciled  In 
that  city,  but  in  Smyrna.  JtfaUsr  nf  Luckey,  p.  SB  — 
An  estate  being  worth  tll.OOO,  a  monument  ooetlnK 
tl,i6e  ll  excessive  In  amount,  although  left  to  the  dlt- 
oretlon  of  the  executor,  and  It  must  be  cut  down  to 
1700.  Browii  V.  Kerriaan.p.  14S  — An  administrator 
having  so  administered  as  probably  to  render  his  surety 
liable,  the  latter  cannot  restrain  the  payment  of  a  leg- 
aoy  to  his  principal's  admliiletratrlx.  Matter  of  Blan- 
ean,  p.  151  — Tbe  appolntmentot  an  executor  neod  not 
be  in  so  matiy  words.  Hatter  qf  Preacott.  p.  ITS— A 
will  Is  not  revoked  by  tho  oancellation  ot  ft  partloular 
provision.  Freeman  v,  KeUogg-  P- 218  —  Irresponalble 
executors  may  be  required  to  give  seonrity,  althongh 
tba  testator  knew  ot  their  Impeonnlous  oondltlon, 
JIf  otter  o/J7f(Iguiai;.  p.  220  —  Where  two  persons  are  lost 
in  the  same  shipwreck,  there  is  no  presumption  that 
the  one  lost  seen  alive  was  the  survivor.  Slitpard  v. 
Sailers,  p.  232— The  authority  to  oompromlse  debts 
due  an  estate  is  not  limited  to  ombs  of  Insolvent  debt- 
ors, but  embrnoesoases  of  dnnbttul  liability.  VakitUnt 
V.  y^olenllnt,  p.  205  — Crediton  not  tntervenhiB.  HBl 
may  be  expended  for  ft  burial  lot  where  the  eetate  li 
wortbll3,00a    Ntihtl*aT.Toavt,f.m—ABbi 
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two  atteating  tritnema  of  a  will,  the  teBtimonr  ot  oiit^ 
who  wu  &  lawyer  and  the  drottsmnii  aa  to  the  Dicide  ■>! 
exeoution  will  have  the  more  weight.  HarlaeU  v. 
McMasler,  p.  389— Diabelitf  In  any  spec iflc  r«ll)>Iou» 
doctrines  will  uot  impeach  testamentary  capacity  ("  the 
•ftviug  elHoBcy  ot  InfaiiC  baptism  and  the  doctrlno 
of  the  Real  Presence,"  as  the  sarrogala  puts  il).  I^e.^'- 
lonv.  Wurd.p.  415- Where  eiecuturs  are  direoledt.. 
couTert  the  estate  into  money,  thpy  linve  a  discretion 
as  to  the  time,  and  are  not  liable  for  losB  it  tbaj  Oier- 
oise  an  honest  Judgment,  ilarj:  r.  HlcQlynn,  p.  iHS  — 
A  diary  kept  by  a  testator,  containing  .' TipresBiona  'A 
fondness  toward  the  chief  beucQciary  ot  hia  will,  U 
admissible  in  evidence  to  show  the  state  of  his  mind. 
Id  a  contest  for  probate.  An  appendix  contains  u 
paper  by  Mr.  R.  8.  Ouerusoyon  "Ownership  of  Cor[Kii> 
before  BarlaL" 


COnBESPONJOBNCE. 

Sup.   Pro. 
Editor  of  Ihe  .Albany  Law  Journal: 

Tfaero  has  been  some  jubilant 
the  opponents  ot  the  new  Coda  ot  Civil  Proceduti.-, 
during  the  past  week,  owing  to  the  poaitiou  taken  ty 
the  Judges  of  the  Supreme  Court  in  refusing  to  insl  i- 
tate  proceedings  supplementary  to  exeoution. 

Under  section  2434  of  the  Code,  it  is  claimed  thnt 
no'Judge  o(  the  8oprenia  Court  in  Now  York  city  i-, 
•athorlzed  to  sign  an  order  in  these  proceeding!.  Blii 
on  lookliiit;  at  the  aeotiou  It  will  be  seen  that  ther«  i.< 
uodifflcuttyin  Interpreting  the  second  clauae:  "Or, 
where  it  was  issued  (f.  e.  the  execution)  to  the  city  auil 
oouuty  of  New  York  from  a  court  other  than  tln^ 
Marine  Court  of  that  city,  before  a  judge  ot  the  Court 
ot  Common  Pleas  for  that  city  and  couiity."  *  *  " 
Thia  clanae  la  purely  addltiouol  to  the  flrst  clause  i>t 
the  motion,  which  reads:  "Either  special  proceedbiK 
may  be  Issued  out  of  the  court  out  of  which  *  *  * 
the  BZecutiou  was  Issued,"  "or,"  in  New  York,  etc., 
oat  of  the  Court  of  Common  Pleas,  as  well.  In  New 
Tork  oouuty.  that  is,  the  Court  ot  Common  Pleas  m.iy 
Itutltnte  Ibese  proceedings,  on  an  execution,  out  ot 
any  court  but  the  Marine.  The  first  clause  of  tlie 
■action  il  cert^iily  broad  enough  to  cover  the  question 
of  Jurisdiction  as  regards  the  Supreme  Court.  The 
diijunotlTO  conjunction  "or"  may,  too,  properly  b*' 
eoniidered  as  read  with  the  word  "  either,"  ou  line  let 
ot  Uiewctlou.  That  is,  "tither  special  proceeding  ii; 
to  be  Inatltutedbetorea  judge  of  the  court  from  whit'li 
the  «x«oiilioD  loaned,  or,  lu  New  York,  before  ttK< 
Commou  Plea*,"  eto.  That  tbo  Supreme  Court  should 
t*ke  tbe  view  that  It  is  not  authorized  to  Instituiu 
■peoial  proceedings  lupplsmeDtary  is,  to  say  the  lenf,t, 
unfortunate.  CoDBX. 

Nkw  Tobk,  .Uaroh  12, 188L 

iUUor  iff  Hit  Albatiy  Laa  J'oumol ; 

The  ffcw  Torif  TrBntne  and  the  Z)a%  Register,  of 
thU  date,  call  attention  to  section  2434  of  the  Code  as 
not  mUowIok  the  Institution  of  supplementaty  proceeil' 
Inffi  upon  a  Supreme  Court  judgment,  before  a  justico 
ot  Uiat  oonrt  la  this  olty.  It  is  etid  that  Mr.  Justico 
DonohuB  hai  lo  construed  the  section,  and  that  bU 
conitmotloD  li  oanourred  in  by  his  colleagues  here.  If 
It  wera  not  for  this  respectable  authority  eucb  a  cori- 
Untetlon  would  aeem  palpably  absurd.  I  have  re:i<l 
■ad  M^read  the  aection  reterred  to,  and  am  utterly 
mUble  to  oomprehend  bow  anoh  a  construction  can  be 
glfan  to  Ita  language,  and  I  would  be  obliged  to  any 
■■>■  who  will,  within  ordlnaiT  and  well-aettled  ruk'^, 
loglaoUy  nwtalD  It.  To  me  this  seotlou  reads  with 
~~  '  '  the  Mune  efllMtai  II,  to  limit  it  to  the  oim 
■■IdanUton,  Ita  wondi  were:    "Either  speoiul 


proceeding,  in  the  city  and  county  of  New  York,  may 
be  Instituted  before  a  iudge  ot  tlie  court  out  ot  which 
the  execniion  was  issued,  or  before  a  judge  ot  the 
Court  ot  Commou  Pleas,  except  where  the  execution 
issued  from  the  Marina  Court."  If  I  am  correct,  the 
section  does  not  ueed  amendment. 

Mr.  Throop,  or  some  other  friend  ot  tke  new  Code, 
shonld,  it  the  Legislature  falls  to  remedy  Judge  Dono- 
bue'H  difQcuIty  in  lindiDg  jurisdiction  in  thia  section, 
liy  putting  It  In  clearer  ianfotage  (if  that  is  possible), 
try  to  obtain  a  judicial  construction  which  will  settle 
it  by  applying  fur  a  mandamus  to  compel  the  Issuing 
ot  an  order  In  some  actual  and  proper  case. 

Yours,  etc.,  Kust ace  Steele. 

New  Yohk,  Jfarcfc  12, 1881. 

[Our  correspondents  are  clearly  right.  —  Ed.  Am. 
L.  J.] 

PtrBUc&TioN  or  SrmMONS. 

Editor  of  the  Albany  Law  Journal: 

Will  some  ot  your  readers  enlighten  the  legal  fra- 
ternity on  what  theory  the  statutes  of  this  State  are 
based  by  which  :ion-resident  parties  are  constructively 
brought  into  court  by  publiahing  the  summons  or  other 
proceaa  in  a  newspaper  published  in  thu  immediate 
locality  of  the  forura  ;  that  is,  in  a  newspaper  that  the 
party  is  least  likiOy  to  read  or  see.  If  the  statutes 
authorized  the  publication  ot  the  process  to  be  made 
in  a  newspaper  published  nt  or  near  the  party's  resi- 
dence, ho  might  reasonably  be  deemed  to  bBve  read  or 
aeen  the  pubtioation.  and  thus  have  notice  ot  the  pend- 
ency of  the  action.  When  a  Srm  doing  business  in 
the  city  ot  New  York  make  a  change  in  its  partnership 
relations,  It  is  not  the  custom  to  publish  that  fact  in 
the  St.  Lawrence  county  newspapers.  To  be  lure,  the 
statutes  further  direct  that  a  copy  ot  tbe  process,  etc., 
be  mailed  to  the  party's  residence ;  and  tbat  perhaps  is 
snlQclent  notice  ot  the  pendency  of  the  action;  but 
why  impose  on  the  plaintiff  the  expense  of  also  pub- 
lishing the  process  In  a  newspaper  which  the  party  to 
be  brought  into  court  never  reads  or  sees. 

RBroRu. 

New  Yobk,  March,  1881. 

Stanley  Matthews. 
Editor  of  Ua  Albaiiy  Law  Jonmal: 

In  your  Issue  ot  March  19.  referring  to  the  re-uorol- 
uatlon  ot  Mr.  Stanley  Matthews  for  the  vaouncy  on 
tbeSnprerae  Court  bench,  you  say  among  other  things, 
"And  why  uot  put  on  a  man  with  some  judicial  bent 
and  experience?"  Both  of  these  quullBcutious  Judge 
Matthews  possesses  in  an  eminent  degree.  Serving  as 
a  judge  of  tbe  Common  Pleas  Court  of  this  county, 
and  later  la  life  as  a  Judge  ot  the  Superior  Court  of 
Ciuciunatl,  be  gave  universal  satisfaction  both  to  the 
bar  and  the  public.  I  am  a  democrat  and  dissent  rad- 
ically fromaii  of  Judge  Matthews' political  oonoiusious. 
There  may  be  good  polillcai  reasons  why  he  should  not 
be  confirmed,  but  certainly  the  legal  objections  urged 
in  Jour  editorial  are  untenable.  As  a  lawyer  he  stands 
in  the  front  tank  of  the  profession.  As  a  judge  he  baa 
both  "  judicial  bent  and  eiperlenoe."  Learned,  able, 
cultivated  and  honest,  a  master  or  the  English  lan- 
guage, clear,  forcible  and  concise  in  his  statement  of 
legal  propositions  and  oonolusions,  if  confirmed  be  will 
honor  tbe  bench  and  odd  additional  luster  to  his  own 
professional  reputation.  Nor  can  I  cuiuclde  with  your 
views  that  geographical  considerations  should  have 
any  weight  in  tbe  selection  of  a  person  to  flU  the  va- 
cancy In  question.  It  Is  In  my  judgment  Immaterial 
where  the  Judges  of  the  Supreme  Court  ot  the  United 
States  were  either  bom  or  reside.  If  the  most  Inslg- 
nifioant  village  Id  the  country  possessed  tbe  nine  law- 
yers best  qualified  tor  the  position,  and  were  the  power 
conferred  on  me  to  reorginlte  tbe  Supremo  Cnort, 
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these  nine  men  would  certainly  constitute  that  tri- 
bunal. Considerations  aside  from  fitness  have  too 
long  had  their  Bway  in  the  formation  of  our  courts  and 
in  the  selection  of  our  judges.  Let  us  hoi>e  that  the 
baneful  system  of  elevating  politicians  to  the  bench 
merely  because  of  geographical  situation  and  political 
importance  is  passing  away. 

E.  M.J. 
Cincinnati,  March  21, 188L 

[We  publish  the  above  to  illustrate  the  blindness 
of  Mr.  Matthews'  friends.  The  idea  that  geograph- 
ical 'considerations  should  not  ]ye  consulted  is  decid- 
edly unique.  Wc  liad  supposed  that  it  is  desirable 
to  liavc  judges  from  different  localities,  acquainted 
with  the  peculiar  laws  and  interests  of  each.  There 
is  no  conceivable  reason  for  giving  Ohio  two  judges, 
including  the  chief,  on  this  l)cnch.  Wc  have  sev- 
eral lawyers  quite  the  equal  of  Mr.  Matthews  in 
every  respect,  in  this  State,  but  wc  do  not  push 
them,  for  Ave  have  our  representative.  But  Ohio 
has  grown  to  believe  that  she  monopolizes  the  tal- 
ents, as  she  bids  fair  to  monopolize  the  offices.  — 
Ed.  Alb.  L.  J.] 

NEW  YORK  COURT  OF  APPEALS  DECISIONS. 

'^PHE  following  decisions  were  handed  down,  Tuesday, 
1     March  22, 1881 : 

Judgment  affirmed  with  costs  —  Wellington  v.  Kelly ; 
Hunter  v.  Wetsell;  Mitchell  v.  Reid;  People  v.  New 
YorkS:  ManJutttnn  Beach  Raihray  Co.:  Pratt  v.  Mun- 
8071;  DoUner  v.  LinU;  SmyUi  v.  Knickerbocker  Life 
Ins.  Co.;  Demhelm  v.  Daggetl;  St.  Vincent  Female 
Orphan  Asylum  v.  City  of  Troy. Judgment  re- 
versed and  new  trial  granted,  costs  to  abide  event  — 

Newberry  v.    WaV. Order   affirmed   with   costs  — 

Kingr.  Arnold;  McCarthy  v.  McCarthy;  Noonan  v. 

Smith. Order  affirmed  and  judgment  absolute  for 

respondent  on  stipulation  with  costs —  Cfreeny.  Repub- 
lic Fire  his.  Co. Appeal  dismissed  without  costs  — 

People  ex  rel.  Floyd  v.   Petty. Appeal  dismissed 

with  costs — Loeb  v.  Willis. Ordered  that  motion 

stand  over  until  appeal  be  heard  and  be  heard  with 

appeal  — rcc/cv.77ie  N.J.  AN.  Y.  Railroad  Co. 

Ordered  that  motion  stand  over,  and  that  the  court 
below  bo  requested  to  return  remittitur — Bliss  v. 
Hoggson, 

NOTES. 

WE  think  an  author  Is  very  unwise  to  exhibit  any 
public  anger  at  adverse  criticisms  of  his  work. 
It  is  not  given  to  evexy  author  to  be  a  Byron  in  this 
regard,  and  few  are  sofoglisb  to  suffer  like  Keats.  Mr. 
J.  C.  Wells,  author  of  a  recent  work  on  Jurisdiction 
and  editor  of  the  Kentucky  Law  Journal^  seems  to 
think  that  he  has  suffered  grievous  wrong  in  a  notice 
of  his  book  in  a  late  number  of  this  Journal.  We 
are  not  accustomed  to  defend  our  opinions  of  books 
sent  us  for  review,  and  are  quite  averse  to  advertis- 
ing books  of  small  merit  by  entering  into  personal  dis- 
cussions with  their  authors.  Mr.  Wells,  however,  has 
made  a  rejoinder  in  his  own  Law  Journal^  entitled 
*•  Dishonest  Criticism  in  the  Albany  Law  Journal," 
and  haH  already  published  the  substance  of  it  over  his 
own  name  in  the  Washington  Law  Reporter.  In  the 
former,  Mr.  Wells  concedes  that  the  editor  of  this 
Journal  did  not  write  the  offensive  review,  but  in 
the  latter  he  omits  the  propitiatory  concession.  We 
disclaim  the  concession,  for  reasons  given  below.  We 
personally  examined  the  book  with  some  care,  and 
then  put  it  in  the  hands  of  one  of  the  moat  learned 


and  distinguished  lawyers  at  the  bar  of  this  8tate-a 
gentleman  who  has  made  special  practical  stadlMof 
the  subject  in  question  for  many  years,  but  who  ij  not 
himself  a  legal  author  nor  a  writer  for  compeDsatioa. 
It  will  amuse  the  learned  reviewer  to  ascertain  fron 
the  angry  author  that  the  reviewer  ia  **  incompetent," 
*Mntentioually  dishonest,*^  an  ''ambitions  peunj-t- 
liner,"  and  in  a  state  of  ''blind  rage."  If  it  wiU  in 
any  way  appease  Mr.  Wells,  we  will  oonfess  that  the 
reviewer*s  conclusions  substantially  coincide  with  our 
own,  and  that  we  think  the  author  has  failed  properij 
to  improve  an  excellent  opportunity.  It  is  noteworthy 
that  in  the  current  number  of  the  New  JeneyLaw 
Journal  almost  exactly  the  aame  opinion  isexpnned 
of  ^r.  Wells*  book  as  our  review  expressed.  Aothon 
should  not  complain  of  a  condemnation  based  on  t 
"  cursory  "  examination,  when  the  matter  of  the  criti- 
cism is  patent.  And  authors  should  not  aooa^ep6^ 
sons  who  do  not  admire  their  works  so  mnch  as  thef 
themselves,  of  "dishonesty"  or  "blind  rage."  And 
authors  should  reflect  that  when  they  ask  the  profes- 
sion to  pay  for  a  two-volume  "treatise"  on  a  sinRls 
subject,  something  more  is  due  than  Is  to  be  foandln 
a  law  dictionary  under  the  same  head. 

The  subject  of  the  next  prize  essay  of  the  New  Torir 

State  Bar  Association  is  "  ZJttra  Vires." Hsrwid 

Law  School  has  had  a  gift  of  $100,000.  The  oimecrf 
the  donor  is  not  divulged,  but  he  is  supposed  to  be 
Sidney  Bartlett,  the  Nestor  of  the  Boston  Bar. — Sir 
Henry  Mather  Jackson  and  Mr.  James  Charles  Msthev- 
have  been  appointed  judges  of  the  Queen*B  Bench  di- 
vision. The  former  is  fifty  years  old  and  veiyneb; 
the  latter  about  the  same  age,  and  a  Roman  Cstholie- 
the  second  since  the  Catholic  emancipation  act 

A  LXOAL  LA7. 

{Cushing  v.  Blake,  2  Stew.  880;  3  id.  688.) 

Sir  Marmaduke,  about  to  wed, 
Some  profitable  lands  conveyed 

In  trust  unto  Antonio, 
To  hold  them  for  his  spouse's  aid. 

To  give  unto  her  separate  use 

Their  issues  and  emoluments, 
Their. profits,  perquisites,  proceeds, 

And  all  their  revenues  and  rents. 

And  for  a  further  trust,  convey. 

To  whomsoever  she'd  require 
By  writing  in  her  life,  or  else 

By  testament,  should  she  expire. 

No  disposition  being  made 

By  writing  or  by  testament, 
To  go  unto  her  heirs  at  law 

As  per  the  statutes  of  descent. 

Sir  Marmaduke  was  wed,  but  lo. 

The  lady  of  his  love  declined 
And  died  possessed  of  all  her  lauds 

But  left  a  baby  boy  behind. 

Sir  Marmaduke  now  filed  a  bill,  _  ^_ 

And  the  Chancellor  held  in  his  deci»^» 

The  estate  of  Mrs.  Marmaduln 
An  equitable  one  in  fee. 

The  trust  was  executed,  not 

A  trust  executory,  so 
The  rule  in  Shelley's  ease  directs 

The  manner  that  the  lands  shall  go*  • 


And  on  appeal,  the  court  abova 
Affirmed  the  Chancellor**  decree. 

And  so  Sir  Marmaduke  obtatnad 
His  equitable  oarteaj. 
Patbbson. 

—{New  Jeneiy  Law  Journal. 
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CURRENT  TOPICS, 


BY  the  appointment  of  Senator  Robertson  to  tlic 
office  of  collector  of  the  port  of  New  York 
the  State  will  lose  an  experienced,  faithful  and  hon- 
ored statesman,  and  the  judiciary  committee  of  the 
Senate  will  lose  a  clear-sighted,  just,  and  influential 
chairman.  For  his  general  services  in  the  Scnuto 
he  deserves  well  of  his  State,  and  his  services  on 
the  jadiciary  committee  in  particular  will  be  re- 
membered with  gratitude.  We  have  not  always 
agreed  with  the  senator  in  his  action  on  this  com- 
mittee, but  every  citizen  must  award  him  the  mood 
of  the  purest  intentions  and  the  most  faithful  atten- 
tion to  his  duties.  Generally,  we  believe,  his  cxi)e- 
rience  and  learning  as  a  lawyer  and  his  long  service 
in  State  affairs  have  put  him  on  the  right  side  of  tlie 
questions  coming  before  this  most  responsible  com- 
mittee. The  succession  to  this  im])ortant  ])ost  will 
be  awaited  by  our  profession  with  anxious  and  jeal- 
ous expectation. 

Down  in  Brooklyn  it  has  just  been  decided  by 
the  **side  judges,''  overruling  the  principal  magis- 
trate, that  it  costs  only  $250  for  a  pot-house  ])oliti- 
cian  and  ex-prize  fighter  to  beat  an  ex-judge  almost 
to  death  for  calling  him  by  his  right  names  in  po- 
litical discussion.     These  **side  judges''  have  thus 
demonstrated  the  only  use  to  which  they  are  gener- 
ally put,    namely,   to  defeat   justice.      Really  this 
side-show  business  ought   to   be   abolished.     It  is 
related  of  one  of  these  gentlemen,  who  sat  for  many 
years  on  the  Vermont  bench  by  the  side  of  a  very 
strong  and  distinguished  judge,  that  he   said  tiic 
great  man  asked  his  opinion  but  once  in  his  life, 
and  that  was  at  the  close  of  a  long  and  tedious  sit- 
ting, when  the  great  man  said  to  him,  **I  ache  all 
over  —  don't  you  ?  "     On  such  questions  the  opinion 
of  the  side-show  may  be  of  value,  but  in   serious 
Otttters  it  is  a  humiliating  spectacle  to  see  a  learned, 
honest  and  experienced  magistrate  overruled  by  two 
pcnons  whose  presence  on  the  bench  can  excite  no 
feeling  save  one  of  wonder  at  the  long-suffering  of 
Providence  and  the  short-sightedness  of  men. 


The  president  has  nominated  Mr.  Woodford,  the 

Present  incumbent,  as  United   States  attorney  for 

^^^  Southern  District  of  New  York.     We  have  be- 

'we  called  attention  to  the  faithful  service  which 

^«  Woodford  has  rendered  in  this  most  important 

^tion.     He  possesses  administrative   abilities  of 

^  Unusually  high  order,  and  under  his  direction  his 

^ce  has  done  a  work  of  unprecedented  magnitude. 

hile  we  arc  not  of  those  who  believe  that  a  man 

ould  be  kept  in  office  simply  because  he  is  in,  to 

■  exclusion  of  others  just  as  well  qualified   and 

erring,  yet  as  Mr.  Woodford  suits  those  wlio  put 

in,  and  nothing  can  be  said  against  his  fitness 

\0L.  23,  —No.  li. 


or  his  administration  of  the  office,  we  do  not  see 
how  the  ** reformers,"  at  least,  can  urge  his  removal 
with  any  grace. 

Lord  Justice  Bramwell  is  fertile  in  theories.  His 
latest  theory  is  that  lawyers  ought  to  be  paid,  not 
for  work  done,  but  in  effect  according  to  results. 
Hereupon  **  Special  Pleader,"  in  the  St.  James'  Ga- 
zette puts  the  following  reductio  ad  abnurdum :  "  For 
example:  Demand  for  £1,000.  Letter  asking  pay- 
ment. Perusing  reply  inclosing  check  for  £1,000 
and  interest.  Solicitor's  charge,  £100.  Is  not  that 
fair  ?  is  not  that  reasonable  remuneration  for  saving 
one's  client  an  action  at  law  with  all  its  perils  and 
chances?  Surely  yes."  And  then,  he  imagines  an 
action  for  j)crsonal  injury  against  a  railroad  com- 
l)any,  claim  of  £1,000,  time  two  years,  sixty  visits 
to  client,  thirty  witnesses,  three  trials,  two  appeals, 
final  compromise  for  £750.  '*  What  should  a  solic- 
itor be  paid  for  all  this  ?  Clearly  not  much ;  for 
either  the  plaintiff  had  a  good  case  or  he  had  not. 
If  he  had,  his  solicitor  should  have  succeeded  at  a 
moderate  cost;  if  he  had  not,  then  he  should  not 
have  conducted  the  action.  But  he  had  a  good 
cause  —  good,  that  is,  to  the  extent  of  £750.  The 
solicitor  must  be  paid  a  percentage  on  that  —  say 
ten  per  cent,  that  is  £75.  So  the  defendants  shall 
give  that  sum  to  the  plaintiff's  solicitors  ? "  He 
continued:  *'What  is  fair  for  one  is  fair  for  an- 
other, and  the  bench  should  be  rewarded  according 
to  the  value  of  the  work  they  do,  and  not  by  the 
year."  **  Should  not  a  reduction  pro  tanto  be  made 
from  a  judge's  stipend  whenever  he  refers  a  cause 
—  which  some  do,  saying  gravely,  qui/acit  j>er  alium 
facit  per  se  —  or  when  he  wrongly  decides  a  point  of 
law  ?  Of  course  to  a  certain  number  of  blunders 
each  judge  would  be  entitled  without  charge,  just 
as  men  engaged  (m  piecework  are  allowed  to  make  a 
certain  percentage  of  *  wasters.'  The  House  of 
Lords,  like  the  king,  cannot  err,  and  needs  therefore 
no  consideration.  To  a  lord  justice  I  would  allow 
three  mistakes  per  annum  gratis;  after  that  I  would 
charge  him  £500  for  each;  this  being,  after  all,  a 
moderate  computation  of  the  damage  he  has  done. 
To  vice-chancellors  and  *  ordinary  judges,' as  they 
call  themselves  now,  I  would  freely  allow  ten  mis- 
takes at  nUi  priiiSy  because  of  the  noise  there  and 
the  necessity  of  humoring- the  jury;  in  banc,  five 
blunders  per  annum.  If  this  quantity  were  ex- 
ceeded, then  I  would  deduct  £100  for  each  error; 
but  if  more  than  twenty  blunders  were  made  on  the 
whole,  I  would  impose  a  fine  of  £2,000  for  this  num- 
ber, with  exclusion  from  the  lord  mayor's  dinner. 
To  county  court  judges  I  would  be  more  liberal  yet; 
and  to  justices  of  the  peace  I  would  concede  im- 
munity if  they  were  right  one  time  in  five."  His 
lordship  had  better  abandon  this  theory,  and  amuse 
us  with  a  new  one.     Ho  can  easily  do  it. 


William  Beach  Lawrence  has  closed  his  long  and 
useful  career.     Although   he  was  a  man   of  inde- 
pendent fortune,  he  worked  in  \.Vi^  'VQt\^  ^s^  \^  V^ 
owed  something  to  \\\a  le\\o^-Tci«w  wi^  \,c»V\^^^^»r 


VA 
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Lm  dvi/fe  L'/iiC/rii/ie  kid  iitt'jf:nilxi  mtt;*:*,  Esp*- 
cukiij  Izt  ti:^  d'>ouu*£i  of  lLU:jmAyjZiMl  hkw  hh  vorks 
viiJ  pr^lM;  tji£i  ki.d  perp^^iiO^  Li&  repmatioD  on 
lyxti  *i'i*r%  of  th*r  ik'jtA  .  Hli  £Jixz«e  Ljt£  ionjr  been 
&  f«£xj^;l:t(j'  'jf»«;  :l  uo^m;  'ifyr^xsnuh.  He  Las  not  left 
ij^/iiid  L;x£*  Ik  ^iif^rifjT  11  lh«:  broidest  ha^nihig  of 
tbft  iAw.  Jii  ;^*ri;^r»j  editor*:,  tor  in  a  beartr  azid  jmc- 
tjr«;  ji(ter»:fct  ill  tbe  grt^a  tdlkin  of  Lis  cc/imtrj  knd 
of  Li*  ni/>;, 

Ti*^  f^y;k  t)i*t  the  kgil  profeMion  are  in  most 
danjfer  of  c^/ifjjn;?  t/y  wreck  on  ih  tLat  of  excessive 
clia/ge>f,  TLere  ia  a  <y>nt:nii&l  low  growling  in  tLe 
cz/mix/urjitT  on  thin  Mbjear.-t.  Already  we  Lave  seen 
it»  effe/jt  in  the  efttabliAnment  of  c^-rllecting  agencies, 
luttd  the  netting- up  of  real  ertat/r  agent-^  and  the  like, 
drawing  awar  from  la">i7er»  a  va^t  amount  of  their 
a^X'UJit/ymed  btihht^hk.  The  following,  in  an  English 
lay  newspaper.  d^>eB  not  exaggerate  this  matter: 
** Titer':  are  f:^rUkin  well-known  firms  of  feoJicitors 
who  can  never  1/e  got  to  nmder  a  statement ;  they 
are  jieqjetualJy  applying  for  checks  on  account,  and 
generally  have  the  faculty  of  asking  for  these  at 
s^^me  critir:a]  time  in  the  procedure,  when  they  know 
tliat  the  litigant  cannot  help  j>aying,  in  order  that 
his  cajMj  may  go  on.  Other  solicitors  punish  the  in- 
<{uihitivcM;tm  of  any  who  may  wish  for  a  detailed 
bill  of  costs  by  making  it  out  to  an  extent  vastly  in 
ex/x'ss  of  the  round  sum  originally  demanded."  "  It 
is  nfA/jrioxiH  that  the  charges  arc  altogether  out  of 
profK^rtion  to  the  time  given,  the  work  done,  or  the 
c^insi deration  received,  and  all  kinds  of  vexatious 
obstach^  are  thrown  in  the  way  of  any  who  seek 
to  effe€:t  a  reform  in  this  respect.  The  fact  is,  that 
the  ranks  of  the  legal  profession  are  overcrowded, 
and  are  l>eing  added  to  year  by  year  to  an  extent 
which  the  public  interests  by  no  means  require. 
Yet  the  exclusiveness  that  obtains  with  regard  to 
methods  of  procedure,  and  the  stringent  rules  im- 
posed ujKin  all  the  members  of  the  craft,  prevent 
that  wholesome  competition  which  exists  in  all  other 
trades.  The  consequence  is  that  the  public  are 
robbed,  and  tliat  a  comparative  few  of  the  members 
of  the  legal  profession  obtain  for  themselves  the 
chief  portion  of  the  spoil,  while  the  great  bulk  of 
them  struggle  on  as  best  they  can."  Our  legal  ex- 
changes arc  filled  with  discussions  on  lawyers*  costs. 
The  community  are  bound  to  have  cheaper  justice, 
if  they  can.  At  such  a  juncture  it  is  very  unwise 
for  lawyers  to  oppose  codification,  which  to  the 
community  means  cheapening  and  simplification. 


.'■r  •-►. 


The  communication  of  Mr.  Herbert  B.  Turner,  in 
another  column,  on  Codification,  reaches  us  too  late 
for  a  particular  reply  this  week.  We  may  perhaps 
find  something  to  say  about  it  next  week.  In  the 
meantime  Mr.  David  Dudley  Field  has  published 
his  answer  to  the  report  of  the  New  York  City  Bar 
Association  against  the  Civil  Code,  in  a  pamphlet  of 
twenty-seven  pages.  We  may  also  take  occasion  to 
nuUre  some  comment  on  this.  Mr.  Field  remarks 
t/ie  fact  that  while  the  report  of  the  Bar  Association 


porportf  to  b&  the  nsaziiskoot  rrpn 
mittee,  Tet  it  if  sigaed  bv  osIt  ci  of  tbe  rdat  ntcsa- 
beii.  and  among  xhose  zyjt  «agT-.T:^g  b  3£r.  A.j3szm 
Abbott.  Mr.  Herbert  B.  Tizraer  is  !>•:<  cxlIt  a  mem 
ber  of  the  Bar  Asocianocu  bat  a  citsktatr  of  the 
committee  apppoin^ed  to  oppoe«  the  Code*  before  the 
Legi^lamre.  It  is  evident  thai  ibe  gcsiifsaen  of 
the  Bar  Association  do  not  qcite  nodcrsujid  ibem- 
selves.  for  while  Mr.  Tomer  asserts  thax  "  the  asso- 
ciation was  careful  not  to  commit  itself  against  the 
principle  of  codification  in  gtaxfaL"  the  '^unani- 
moos  **  report  of  the  committee,  adopted  **  as  a  foil 
meeting,  with  two  dissenting  voices.*'  declares  that 
''the  majority  of  your  c^'mmittee  are  of  opinioii 
that  any  attempt  to  codify  the  entire  body  of  the 
common  law  would  be  the  reverse  of  such  benefit 
to  the  people  at  large.**  We  suggest  that  this  shows 
an  unmistakable  hostilitv  to  all  codification.  We 
are  surprised  to  see  that  Mr.  Turner  considers  120 
an  ** innumerable**  quantity  of  changes. 


In  the  Assembly,  Mr.  Draper  proposes  that  gradu- 
ates of  law  schools  of  this  State,  requiring  attend* 
ance  for  two  years,  of  not  less  than  eight  months  in 
each  year,  or  for  nine  months  in  one  year  with  a 
previous  study  for  one  year,  shall  be  admitted  to 
practice  on  passing  a  satisfactory  examination  by 
the  court.  We  think  this  is  substantially  right* 
and  that  it  properly  recognizes  the  imquestionable 
superiority  of  a  law-school  educatioiL  We  have 
some  question,  however,  whether  a  clerkship  in  an 
office  for  a  year  ought  not  to  be  exacted  in   every 

case. Mr.  Patterson  proposes  that  it  shall  not 

be  necessary  in  an  action  to  recover  real  property, 
commenced  on  a  lease  in  fee,  that  the  verdict,  re- 
port, or  decision,  or  judgment,  shall  specify  the 
amount  of  rent  in  arrear,  and  that  this  ^all  apply 
to  pending  actions.  This  is  '*by  request."  We 
should  infer  that  without  the  statement. 


In  the  Senate,  Mr.  Bixby  proposes  as  a  concurrent 
resolution  for  an  amendment  of  the  Constitution,  to 
consolidate  the  Court  of  Common  Pleas,  the  Supe- 
rior Court,  and  the  Supreme  Court,  in   the  city  of 

New  York. Mr.    Rockwell   proposes    that    no 

father  shall  appoint  a  guardian  of  his  child  by  wiU 
or  dispose  of  its  custody  and  tuition  by  deed,  with- 
out the  written  assent  of  the  mother,  if  liying.  We 
believe  this  is  already  the  law. 


NOTES  OF  CASES. 


IN  Br(nun  v.  Ward,  52  Md.  376,  it  is  held  that  a 
belief  in  '^spiritualism*^  does  not  incapacitate 
from  making  a  valid  will,  even  where  the  testatrix 
acted  under  supposed  instructions  from  the  spirit  of 
her  deceased  brother,  unless  a  jury  finds  actual  on- 
sotmdness  of  mind.  The  court  said:  "The  testa- 
trix  is  shown  to  have  been  a  spiritualist,  and  a  be- 
liever in  being  able  to  communicate  with  the  spirits 
of  the  departed.  She  consulted  afid  advised  with 
\  tVvem  m  \vet  business  transactioiia  and  followed  the 
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directions  and  advice  which  she  received  from  them 
in  making  ttie  wiU  now  ia  contest.  Many  of  these 
commuiiiuaticna  from  tlie  spirits  are  segregnted  in 
these  iitstructions,  and  the  court  b  asked  to  say  to 
the  jurj  as  a  matter  of  law,  that  if  they  were  l>e- 
lieved  by  the  testatrix,  and  her  will  was  the  result 
of  them,  such  will  is  not  valid."  "  The  (jucation  of 
sanity  is  •  *  *  a  fact  to  be  determined  and  de- 
eded by  tile  jury,  and  not  by  the  court,  upon  all 
the  circumstances  and  proof  in  the  case.  The  court 
cannot  say  as  a  matter  of  taw,  that  a  person  ia  in- 
sane, because  be  holda  the  belief  that  he  can  com- 
municate with  spirits,  and  can  be  and  is  advised 
and  directed  by  them  in  his  business  transactions 
and  in  the  disposal  of  his  property.  He  may  re- 
ceive this  advice,  and  act  as  directed,  because  he  is 
satisfied  in  his  own  mind  and  from  his  own  reason 
that  the  thing  recommended  is  wise  and  expedient. 
This  ia  by  no  means  impossible  or  improbable. 
Such  beliefs  do  not  of  themselves  afford  a  certain 
test  of  insanity  or  want  of  testamentary  capacity." 
"Xhe  impropriety  of  a  court  segregating  certain 
supposed  delusions  from  a  large  bulk  of  evidence, 
and  saying  to  a  jury  that  they  alone  are  sufficient 
to  show  insanity,  is  particularly  applicuble  to  this 
case.  Although  the  proof  establishes  the  fact  that 
the  testatrix  l>clievcd  in  the  most  extreme  doctrines 
of  spiritualism,  of  communication  and  consultation 
with  spirits,  there  is  much  evidence  odduced  by  the 
caveatces,  to  the  effect  that  she  managed  her  large 
property  with  shill  and  intelligence.  Her  aanitj' 
and  testamentary  capacity  are  testilied  to  by  some  of 
the  most  reliable  and  inteihgent  gentlemen  of  the 
city,  where  she  resided.  When  alwiiit  to  Iiavo  her 
will  written,  she  iutclligently  informed  the  distin- 
guished counsel,  by  whom  it  was  drawn  up,  how 
she  wished  her  property  disposed  of,  and  furnished 
bim  with  an  accurate  and  correet  list  of  her  numer- 
ous relatives.  The  will  itself  bears  no  intrinsic  evi- 
dence of  insanity  in  its  provisions,  but  on  the  con- 
trary is  such  a  will  as  tlie  moat  sane  might  have 
made."  "The  mere  belief  of  the  testatrix  in  the 
various  phases  of  spiritualism,  whicli  have  been  tes- 
tified to,  and  which  are  claimed  to  be  extravagant 
and  unfounded  delusions,  is  not  of  itself  sufficient 
to  prove  tliat  she  did  not  possess  the  capacity  that 
the  law  requires  to  make  a  will.  These  alleged  de- 
lusions constitute  but  part  of  the  evidence,  which 
had  been  submitted  upon  the  issue  of  sanity."  Tlie 
celebrated  Bonnard  will  case  held  that  a  belief  in 
metempsychosis  did  not  conclusively  argue  unsound- 
ness of  mind,  and  a  will  leaving  money  to  a  society 
for  prevention  of  cruelty  to  animals  was  sustained, 
although  the  testator  believed  that  human  souls 
c<nne  back  and  inhabited  them.  In  Robimon  v. 
Adams,  ea  He.  809;  S.  C,  16  Am.  Rep.  473,  the 
sune  conclusion  was  arrived  at  as  In  the  principal 
cue,  upon  simitar  facts,  after  a  learned  review.  The 
•sme  law  has  also  just  been  laid  down  by  a  Chicago 


Hm  deddon  of  the  divided  Court  of  Common 
Vkat,  in  Latlw  v.   Bradd^,  anU,  128,  has  been 
1 1)j  Um  Ooort  of  Ajifwol.    Bramwell,  L.  J., 


naid:     "I  dare  say  the  woman  thought  that    her 

master  and  mistress  had  a  right  to  have  her  exam- 
ined. But  what  she  did  was  to  submit  under  the 
infiuence  of  other  considerations.  The  truth  is  that 
it  is  impossible  to  say  the  jury  was  wrong-  in  finding 
that  she  submitted,  not  in  consideration  of  violence, 
hut  tor  some  other  reason.  It  is  not  like  the  case 
put  by  Mr.  Hurphy  of  a  boy  holding  out  hia  hand 
to  be  struck,  for  the  boy  knows  that  if  he  does  not 
submit  he  will  be  compelled  to  submit  t^  something 
worse.  There  is  no  ground  here  to  suppose  that  to 
be  the  case,  and  I  am  aatisBcd  that  she  did  not  Bub- 
mit  under  any  fear  of  violence."  Baggallay,  L.  J., 
said:  "Ithink  the  verdict  was  right.  It  appears 
to  me  that  the  girl  voluntarily  led  the  way  up  stairs. 
She  went  into  the  room,  and  following  out  her  state- 
ment, her  objection  waa  not  so  much  to  be  exam- 
ined as  to  strip  off  her  clothes  one  by  one.  The 
doctor  waa  in  the  performance  of  his  ordinary  duty. 
She  might  have  resisted  if  she  had  pleased,  but  she 
did  not  resist."  Ilrcnt,  L.  J.,  said;  "It  seems  to 
me  the  doctor  could  only  be  liable  if  he  acted  with- 
out the  consent  or  submission  of  the  plaintiff,  and 
that  the  other  defendants  could  only  be  liable  if  the 
doctor  BO  acted,  being  authorized  by  them  to  act 
without  such  consent  or  sulimisston.  It  aeeras  to 
me  there  was  no  evidence  to  be  left  to  the  jury  that 
they  authorized  hiui  to  do  it  without  the  consent  of 
the  girl.  I  am  of  opinion,  therefore,  that  the  judge 
was  right  in  saying  tlicre  waa  no  case  to  go  to  the 
jury  against  Mr.  and  Mrs.  Broddell."  "I  think 
there  waa  no  case  to  go  to  the  jury  against  the 
doctor.  I  think  he  did  not  act  in  any  way  so  as  to 
make  the  girl  think  force  would  be  used  to  her.  If 
she  had  so  supposed,  but  without  any  such  reason 
aa  would  make  a  reasonable  person  think  so,  he 
would  not  be  liable.  It  must  bo  shown  tliat  he  did 
use  actual  force,  or  that  she  acted  under  conduct  of 
his  which  would  make  her  think  he  was  going  to 
use  violence.  If  there  waa  no  threat  and  she  sub- 
mitted, there  was  no  assault."  The  judges  de- 
nounced the  conduct  of  the  master  and  mistress. 

In  Eedmon  v.  Phrenix  Fire  Int.  Co.,  Wiacon^n  Su- 
preme Court,  February,  1881,  8  N.  W.  Rep.  226,  it 
is  held  that  a  mechanics'  lien  ia  an  "incumbrance," 
within  the  meaning  of  an  inaurance  policy.  The 
court  said:  "  It  is  in  effect  conceded  by  counsel  for 
the  respondents  '  that  a  covenant  against  inev/m- 
hrancet  in  a  conveyance  of  land  is  a  guaranty  against 
the  existence  of  any  charge  upon  it,  which  will  com- 
pel the  grantee  to  pay  money  to  relieve  the  land,' 
and  hence  includes  a  mechanic's  lien;  but  it  b  in- 
sisted that  in  this  application  'the  word  incum- 
brance is  used  in  its  popular  and  not  in  its  tech- 
nical sense.*  No  case  bos  been  cited  making  such 
distinction  in  the  use  of  the  word  'incumbrance.' 
Webster  defines  an  '  incumbrance '  to  be  '  a  burden- 
some and  tronbleaome  load; '  and  again,  'a  burden 
or  charge  upon  property;  a  legal  claim  or  lien  upon 
an  eatate.'  It  will  hardly  be  el&vi&«d.  \.\i»S."^  *»StK( 
did  not  define  *«  wot4  Iot  ftia  we  ^1  *«>  ■^^■oiiwR.v 
or  that  \»  only  \iA8aa«aL  sodb.  4i*ai««».  \»N»s!o^ 
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mortgages.  Certainly,  judgments  duly  rendered 
and  docketed  must  be  regarded  as  incumbrances, 
as  used  in  popular  speech.  Is  not  the  same  true 
with  respect  to  a  mechanic's  lien  ?  It  would  seem 
to  be  impossible  to  conceive  of  any  motive  which 
would  induce  an  insurance  company,  at  the  time  of 
an  application  for  insurance,  to  ask  whether  there 
were  any  incumbrances  on  the  property  by  way  of 
mortgage,  which  would  not  be  equally  controlling 
as  to  incumbrances  by  way*  of  judgment  or  me- 
chanic's lien.  All  such  incuml)rances  affect  what 
counsel  called  the  *  moral  hazard.'  In  this  respect, 
such  incumbrances  are  wholly  unlike  a  highway,or 
right  of  way.     It  is  true,  as  stated  by  counsel,  that 

*  the  existence  of  an  incumbrance  adds  notliing  to 
the  risk  of  acchlcntal  or  haneM  /o.w,'  but  it  is  not  so 
certain  that  it  *  can  in  no  case  take  any  thing  from 
the  insurer.'     If  it  be  conceded   that   every  loss  is 

*  accidental  or  honest,'  then  it  might  be  true.  But 
many  of  tli/j  stipulations  and  statements  rcquii'cd  in 
the  applications  for  insurance  are  to  secure  risks  in 
which  there  shall  be  no  motive  for  intentional  or 
dishonest  loss.  Obviously,  the  inducement  to  bring 
about  loss  by  fire  would  be  far  greater  in  one  who  is 
insolvent,  having  an  insurance  upon  property  in- 
cumbered for  more  than  it  is  worth,  than  in  one 
free  from  debt  and  perfectly  responsible.  Such 
questions,  put  to  the  applicant  for  insurance,  are 
obviously  to  secure  a  declaration  from  him  that  he 
at  the  time  is  free  from  any  temptation  to  bring 
about  an  intentional  loss,  in  case  tlvc  company  issues 
the  policy.  It  is  not  a  prayer,  but  rather  a  declara- 
tion, forced  by  the  company,  to  the  effect  that  the 
assured  will  not  be  led  into  temptation  by  the  issu- 
ing of  the  policy.  Such  being  the  motive  for  put- 
ting the  question,  it  would  seem  to  be  difficult  in 
this  case  to  so  construe  the  language  as  to  hold  that 
the  company  merely  intended  to  ask,  and  the  as- 
sured merely  intended  to  answer,  concerning  in- 
cumbrances by  way  of  mortgage,  and  no  other 
incumbrances.  No  reported  ctusc  has  been  cited 
involving  the  precise  question  here  presented,  nor 
any  affirming  the  distinction  in  tlie  use  of  the  word 
incumbrance  here  claimed,  and  it  seems  to  us  that 
such  a  distinction  would  be  extremely  technical  and 
over  nice,  if  not  forced." 

A  WISE  JUDGE  AND  A  MERRY. 


TBTE  current,  63d,  volume  of  Georgia  Reports 
comes  down  to  September,  1879.  The  reports 
are  thus  a  year  and  a  half  behind.  But  when  wo 
sead  Judge  Bleckley's  opinions,  and  reflect  that  we 
are  reading  the  last  of  them,  we  fondly  wish  that 
these  reports  were  much  more  in  arrear,  so  that  we 
could  continue  to  be  refreshed  and  delighted  by  the 
unfailing  fountain  of  his  wisdom  and  humor.  The 
last  volume  has  a  largo  number  of  his  opinions, 
from  which  we  have  culled  the  following  gems : 

In  Harriman  v.   First  Bryan  Baptist  Churchy  p. 
186,  which  involved  a  breach  of  contract  to  furnish 
a  steamboat  for  an  excursion  for  the  society,  the 
Judge  Bays,  **a  committeeman  on  board  was  threat- 
ens?^ with  a  most  profane  form  of  immersion/' 


In  Buchanan  v.  Sterling ,  p.  227,  a  claim  for  a  phy- 
sician's services,  the  question  was  whether  a  magis- 
trate had  exceeded  his  jurisdiction  of  $100.  It 
had  been  proved  that  if  the  medicine  man  had 
charged  for  every  visit  the  bill  would  have  exceeded 
that  sum,  but  he  charged  only  $96.  The  judge  ob- 
served :  ^*  It  is  a  rare  complaint  against  a  physician 
that  his  bill  is  too  small  The  law  puts  no  such 
pressure  upon  a  doctor  as  to  require  him  absolutely 
to  charge  for  every  visit.  It  allows  him  the  gratifi- 
cation of  a  free  and  friendly  call  upon  his  patient, 
even  when  he  has  a  right  to  put  it  in  his  bill.  The 
gratuitous  visits  of  the  plaintiff  were,  made,  it 
seems,  during  the  period  of  convalescence,  and 
when  there  was  no  necessity  to  prescribe.  There  is 
no  evidence  that  his  account  was  ever  in  fact  more 
than  one  hundred  dollars,  so  as  to  be  beyond  a  mag- 
istrate's jurisdiction.  He  may  have  kept  it  in 
bounds,  partly  for  the  purpose  of  having  the  cheap 
and  expeditious  remedy  afforded  by  a  justice  court, 
but  did  this  motive  appear,  we  do  not  know  that  he 
would  be  obliged  to  charge  up  to  the  extreme  limit 
of  his  right." 

In  Kupperman  v.  McOehee^  p.  256,  he  says: 
** Trusts  are  children  of  equity;  and  in  a  court  of 
equity  they  are  at  home  —  under  the  family  roof- 
tree,  and  around  the  hearth  of  their  ancestor." 

In  Nimbaum  v.  Ileilbron,  p.  312,  a  son  carried  on 
business  in  the  name  of  his  father,  because  he  felt 
that  his  own  name  was  under  a  mercantile  cloud. 
As  Judge  Bleckley  expresses  it:  **  According  to  the 
charges  of  the  bill,  the  father  had  no  capital,  and 
the  son  no  character.  The  man  without  character 
carried  on  business  in  the  name,  and  upon  the 
credit,  of  the  man  without  capital." 

In  Lee  v.  Porter ^  p.  346,  we  find  the  following: 
*'It  not  infrequently  happens  that  a  judgment  is 
affirmed  upon  a  theory  of  the  case  which  did  not 
occur  to  the  court  that  rendered  it,  or  which  did 
occur  and  was  expressly  repudiated.  The  human 
mind  is  so  constituted  that  in  many  instances  it 
finds  the  truth  when  wholly  unable  to  find  the  %oay 
that  leads  to  it. 

'The  pupil  of  impulse,  It  forced  him  along. 
His  conduct  still  right,  with  his  argument  wrong; 
Still  aimiug  at  honor,  yet  fearing  to  roam,    • 
The  coachman  was  tipsy,  the  chariot  drove  home.'  ** 

In  Forrester  v.  Staie^  p.  349,  the  defendant  under- 
took to  evade  the  law  against  retailing  intoxicating 
liquors  without  a  license,  by  having  his  cook  sell 
them  in  his  kitchen.  **  In  the  defendant's  kitchen, 
by  his  servant,  in  his  presence,  and  with  his  co- 
operation through  the  responses,  '  Go  to  Mary,'  and 
*  Give  the  money  to  Mary,'  the  traffic  was  carried 
on.  There  is  little  doubt  that  the  defendant  was 
the  deity  of  this  rude  shrine,  and  that  Mary  was 
only  the  minist<!ring  priestess.  But  if  she  was  the 
divinity  and  he  her  attending  spirit  to  warn  thirsty 
devotees  where  to  drink,  and  at  whose  feet  to  lay 
their  tribute,  he  is  amenable  to  the  State  as  the  pro- 
moter of  forbidden  libations.  Whether  in  these 
usurped  rights  he  was  serving  Maiy  or  Mary  him, 
may  make  a  difference  with  the  godfl  and  goddeaM^ 
^  but  maVie^  none  with  men." 
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In  Lester  v.  Lester,  p  356,  the  question  was  about 
attaching  a  husband  for  contempt  in  refusing  to  pay 
alimony  This  is  what  the  judge  thought  about  it: 
**If  a  man,  though  having  health,  will  not  work 
foi  the  support  of  his  wife  and  minor  children,  a 
court  cannot  assume  direct  control  of  his  will  and 
muscle  and  compel  him  to  labor.  To  do  this  would 
be  to  reduce  him  to  a  sort  of  juridical  slavery,  and 
would  contradict  the  spirit  of  our  institutions.  To 
be  idle  (taking  the  consequences)  is  one  of  the 
privileges  of  a  freeman,  unless  he  is  convicted 
penally  of  some  offense  and  ])ut  to  work  as  a  pun- 
ishment. But  while  a  civil  court  cannot  order  an 
able-bodied  man  to  go  to  work,  it  can,  in  a  proper 
case  for  alimony,  order  him  to  contribute  so  much 
money  at  such  and  such  times  to  the  maintenance 
of  his  dependent  family,  and  leave  him  to  provide 
the  money  by  the  free  and  voluntary  exercise  of  his 
faculties,  mental  and  physical,  or  by  any  other 
means  at  his  command.  If  it  is  not  reasonably  and 
fairly  within  his  power  to  comply  with  the  order, 
he  may  disobey  it,  and  the  court  must  and  will  ex- 
cuse him."  **The  attachment  will  bring  the  actual 
resources  of  the  respondent  to  a  practical  and  de- 
cisive test.  Pressure  is  a  great  concentrator  and 
developer  of  force.  Under  the  stress  of  an  attach- 
ment, even  the  vision  of  the  respondent  himself 
may  be  cleared  and  brightened,  so  that  he  will  dis- 
cern ways  and  means  which  were  once  hidden  from 
him,  or  seen  obscurely.  It  is  a  great  help  to  do  a 
thing  to  feel  that  it  must  be  done,  and  that  there  is 
no  evading  it." 

In  speaking  of  the  power  of  amendment  on  ap- 
peal, in  Burrvs  v.  Moore^  p.  409,  he  says :  *  *  Curative 
measures  are  not  restricted  to  the  early  stages  of  a 
case ;  oar  *  court  physicians '  now  treat  chronic  dis- 
orders as  well  as  acute  ones." 

In  commenting  on  the  small  boy,  and  his  criminal 
responsibility  for  injuries  by  throwing  stones  in  fun, 
he  says,  in  HUl  v.  State,  p.  681 :  **  Life  itself  is  not 
safe  where  stones  are  flying  about,  even  though  they 
be  thrown  by  a  boy."  **  It  is  good  for  the  young  to 
engage  in  rough  and  hardy  sports,  but  the  State 
cannot  permit  her  children  to  beat  and  batter  one 
another,  even  at  school,  with  stones  or  other  dan- 
gerous missiles.  Bad  boys  should  be  made  to  un- 
derstand that  they  are  accountable  to  the  law,  as 
-well  as  to  parents  and  teachers,  for  throwing  rocks 
and  thereby  inflicting  personal  injuries."  If  the 
Georgia  boys  are  athletic  enough  to  throw  **  rocks," 
they  certainly  should  be  restrained.  At  all  evcnto, 
on  general  principles,  we  are  willing  to  join  Judge 
Bleckley  in  a  subscription  for  a  monument  to 
Herod. 

In  Dodd  T.  MiddUton,  p.  639,  the  judge  dissented 
in  the  following  terms :  ^*If  I  could  be  reinforced 
here  by  the  votes,  as  I  am  by  the  opinions  of  the 
Supreme  Judicial  Court  of  Massachusetts  and  the 
Coort  of  Appeals  of  New  York,  I  could  easily  put 
my  brethren  in  the  minority;  but  as  it  is,  they  are 
two  against  one,  and  I  have  no  option  but  to  yield 
to  the  force  of  numbers — in  other  words  to  Hhe 
tjfnanj  of  majoiities,*    Though  twice  beaten,  I  am 


still  strong  in  the  true  faith,  and  am  ready  to  suffer 
for  it  (moderately)  on  all  proper  occasions. " 

Now  the  question  may  suggest  itself,  is  Judge 
Bleckley's  law  any  the  worse  for  his  humor  ?  That 
may  be  settled  by  the  opinion  of  his  brother  Jack- 
son, in  the  last-mentioned  case,  in  which  he  says: 
**  The  dissent  of  my  able  and  learned  associate  al- 
ways makes  me  distrustful  of  my  own  ruder  judg- 
ment, even  when  fortified  by  the  venerable  chief 
justice  who  has  so  long  presided  in  this  court,  and 
whose  life  is  indissolubly  interwoven  with  the 
growth  of  the  jurisprudence  of  Georgia  from  its 
root  in  first  Kelly  to  the  latest  leaf  upon  it  now." 

We  mean  to  make  a  pilgrimage  to  Georgia  some- 
time on  purpose  to  see  Judge  Bleckley. 


ADMISSION  TO  THE  BAR, 


IN  view  of  the  attempt  which  has  been  lately  made 
in  this  State  to  elevate  the  standard  of  admission 
to  practice  at  our  bar,  an  examination  of  the  £ug;li8h 
system  will  be  found  to  be  most  iiiterestinfi:  and  in- 
structive. That  system  was  only  recently  perfected, 
and  is  due  mainly  to  the  exertions  of  the  Incorporated 
Law  Society. 

It  is  no  doubt  generally  known  to  the  members  of 
the  legal  profession  that  the  whole  matter  of  admission 
to  the  English  bar  is  vested  in  that  society.  Prior  to 
1825  the  solicitors  had  no  regular  organization  except 
perhaps  a  few  local  societies.  In  that  year  the  idea  of 
a  law  institution  took  shape,  and  in  obedience  to  a  call 
issued  by  certain  leading  solicitors,  a  meeting  was  held 
in  London  at  which  it  was  determined  to  effect  a  per- 
manent organization.  The  pro ject  was  carried  out ;  a 
building  was  obtained  in  that  city  and  a  committee  of 
managers  appointed.  In  1831  a  Royal  charter  was  ob- 
tained incorporating  the  society,  which  has  since  been 
superseded  and  new  charters  granted  enlarging  the 
powers  and  privileges  of  the  society. 

Under  these  charters  the  corporation  was  organized. 
By-laws  were  adopted,  prescribing  the  test  of  member- 
ship and  creating  a  governing  body  composed  of  a 
president,  vice-president  and  other  officers  called  the 
*'  council.*' 

The  building  which  was  first  obtained  soon  became 
inadequate  to  the  accommodation  of  the  rapidly  in- 
creasing numbers  of  its  members,  and  the  society 
added  new  buildings  from  time  to  time  which  are  lo- 
cated in  Chancery  lane,  in  which  there  is  a  large  and 
commodious  hall  for  examinations  and  lectures.  The 
library  of  the  society  has  grown  from  about  1,000  vol- 
umes in  1832  to  upwards  of  26,000.  The  subscribers  or 
members  have  increased  from  223  in  1825  to  8,872. 

Prior  to  the  year  1844  a  somewhat  similar  organiza- 
tion existed,  which  was  less  metropolitan  in  its  char- 
acter, being  composed  largely  of  country  subscribers. 
In  that  year  both  organizations  were  merged  into  one 
and  became  the  Incorporated  Law  Society. 

A  few  years  after  its  incorporation  the  society  turned 
its  attention  to  the  subject  of  legal  education.  Before 
the  year  1833  articled  clerks  depended  for  their  educa- 
tion upon  their  own  exertions  and  what  assistance 
they  received  from  those  with  whom  they  served,  and 
the  tests  for  admission  were  one  length  of  service  as 
articled  clerk  and  satisfactory  character. 

About  that  time,  in  order  to  promote  the  cause  of 
educating  candidates,  the  society  established  courses 
of  lectures,  and  began  to  agitate  the  question  of  the 
expediency  of  an  examination  before  applicants  were 
admitted  to  practice.  The  ]udi!Qa\i\'w)l<Q(t^^GL^\«^«£ 
was  vested,  Teoot;QVi\ii%  XltiA  aA^vAXA^  \a  >q^  ^«^cq«^ 
from  such  *a  esMDXxialtVifcu  tmsd^  v^t^Nsj^^A.  xw^Sci^ 
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i«iii<fr  meml/ers  of  the  committee  of  maiiaKei*:*  <>t  the 
84>ci*'t3r  and  certain  officers  of  the  courts  as  examiners, 
aii'i  th'^fir^t  examiuaciou  wad  held  in  the  hall  of  the 
Btjc'if^ty  in  1836. 

The  ruled  of  the  examination  required  that  the  can- 
didates (ihould  pasd  a  gatittfactorr  examination  on  the 
principles  and  practice  of  commou  law  and  equity  be- 
fore the  examiners,  and  also  on  one  4>f  three  subjects, 
namely.  Conveyancing.  Bankruptcy,  Criminal  Law  and 
Pmcrf dings  before  Magistrates,  before  the  magistrates 
tberDs»^lves.  A  failure  to  passan  examinatlou ou  other 
subjects  was  not  fatal. 

Ill  Ir^rr  an  act  wa:<  i>as>ed  by  Parliament,  called  the 
*'SorKitors  Act."  ]iutting  the  whole  matter  under  the 
control  of  the  societv.  Pursuant  t<i  the  act,  examiners 
were  ap(Hi!iited  composed  of  twelve  members  of  the 
b'lard  of  managers,  who  in  their  turn  appointed  paid 
assistant  examiners  chosen  from  members  of  the  pn>- 
fespioii.  Three  examinations  yearly  are  required  by 
the  act. 

Candidates  must  pass  three  examinations,  called  re- 
spectively the  preliminary,  intermediate  and  flnal. 
The  preliminary  examination  is  required  before  the 
candidates  enter  into  articles  of  clerkship  and  is  div- 
signed  to  test  the  general  knowledge  of  the  applicant. 
The  subjects  of  that  examiuatiou  for  the  year  1881  are 

1.  Writing  from  dictation. 

2.  Writing  a  short  English  composition. 

3.  Arithmetic. 

4.  Gengrapby  of  Europe  and  history  of  England. 

5.  Latin — elementary. 

6.  ^7id  any  tico  Inugnngeti  to  he  nelectcd  py  the  cand/- 
dat€0\itofthefollo\ciugsix^viz.:  1.  Latin;  2.  Greek  — 
ancient;  Z.  French;  4. German;  S. Spanish;  G.  Italian. 

There  are  certain  exemptions  from  this  preliminary 
examination  in  favor  of  graduates  of  leading  univer- 
•iities  and  others. 

Having  passed  this  examination  the  candidates  may 
immediately  enter  into  articles  of  clerkship.  The 
period  of  service  of  an  articled  clerk,  generally  speak- 
ing, is  five  years,  although  there  are  certain  exceptions 
to  this  rule.  The  candidate,  within  six  calendar  months 
next  succeeding  the  day  he  shall  have  completed  half 
of  the  term  of  service,  is  required  to  pass  the  second 
or  intermediate  examination.  The  subject  of  this  ex- 
amination for  this  year  is  Stephens'  *' Commentaries 
on  the  Laws  of  England,"*  classed  under  the  following 
heads: 

L  Conveyancing. 

2.  Private  rights,  and  remedies  for  their  breach,  be- 
ing proceedings  in  civil  actions  in  all  decisions  iu  the 
Supreme  Court. 

3.  Public  rights  and  their  breach. 

The  flnal  examination  occurs  when  the  articled  clerk 
has  served  this  allotted  period,  or  before  that  time,  and 
extends  over  three  days.  The  subjects  of  this  exami- 
nation for  this  year  are  as  follows : 

1.  Principles  of  law  and  procedure  in  matters  nsaally 
determined  or  administered  in  the  higher  courts. 

2.  Principles  of  the  law  of  real  and  personal  property 
and  the  practice  of  conveyancing. 

An  examination  on  other  subjects  embracing  the 
law  and  practice  in  bankruptcy,  criminal  law,  etc.,  is 
also  had,  but  it  is  not  essential  that  the  candidate 
should  pass  that  examination.  There  are  also  held 
other  examinations  for  prizes  oflTered  by  the  society 
and  others,  called  "honors  examinations,**  which  of 
course  take  a  wider  range  and  call  for  higher  qualifi- 
cations and  attainments  in  the  applicant  than  the  reg- 
ular final  examinations. 

The  follctwing  are  a  few  specimens  of  qaestions  for 
the  final  examination  for  1880: 

**  What  is  the  effect  of  non-entry  of  a  demarrer,  no 
order  for  leave  to  amend  having  been  obtained  and 
Bervedf 
"State  the  dhtinotlon  between  an  ezpran  tnutee 


and  an  impruHlor  constructive  trustee,  both  as  regards 
the  statute  of  limitations  and  remuneration  for  time 
and  skill? 

*'When  is  leave  given  to  surcharge  and  falsify  ac- 
counts? 

'*  What  is  the  position  of  a  first  legal  mortgaged  who 
advances  a  further  sum  on  mortgage,  as  regards  a 
mesne  mortgage  of  whose  chai^  he  had  notice  at  the 
date  of  his  second  advance? 

'*  State  some  of  the  events  on  the  happening  of  which 
a  partnership  is  determined  by  operation  of  law? 

**  What  is  '  stoppage  in  /ransifu,*  and  how  may  it  be 
lost  ? 

''  State  very  shortly  the  ordinaiy  successive  steps  in 
the  administration,  with(»ut  suit,  by  an  executor  of 
the  effects  of  a  solvent  testator? 

*'  Construct  a  pedigree  table  showing  Henry  Morgan 
to  be  the  heir  at  law  of  his  imternal  great-uncle  John 
Morgan  ? 

**  How  may  a  will,  which  has  been  revoked,  be  re- 
vived?" 

There  were  seventy-five  of  these  questions  iu  aJl,  and 
it  will  be  observed  from  the  foregoing  specimens  that 
the  questions  are  not  more  difficult  to  answer  than 
those  which  are  now  put  by  careful  examiuers  of  our 
own  courts  under  the  present  rules. 

A  certificate  of  having  passed  the  final  examination 
enables  the  clerk  to  obtain  admission  as  a  solicitor,  but 
no  person  can  be  admitted  until  he  has  attained  twenty- 
one  years  of  age  and  his  term  of  service  has  expired. 

It  is  important  to  note  that  the  thoroughness  and 
efficiency  of  the  English  system  is  due  to  the  lawyers 
themselves  acting  through  the  Incorporated  Law  So- 
ciety. Our  own  rules  on  the  subject  recognize  to  a 
certain  extent  the  importance  of  enlisting  the  interest 
and  services  of  the  bar.  Examiners  are  now  selected 
with  care,  and  as  they  hold  their  office  for  a  year  thej 
have  the  time  and  opportunity  for  making  the  exami- 
nations as  careful  and  thorough  as  they  should  be. 
Whatever  improvement  may  be  suggested  in  our  own 
system  will  tend  toward  leaving  the  matter  more  de- 
cidedly with  the  bar,  who  may  be  depended  upon  to 
see  that  only  well-trained  and  well-iustmcted  candi- 
dates are  admitted  to  membership. 

While  the  Legislature  will  persist  in  setting  aside  the 
rules  year  after  year  in  favor  of  graduates  of  law  schools 
who  in  so  many  instances  owe  their  diplomas  wholly  to 
the  good  nature  and  excessive  zeal  of  their  instruct- 
ors, it  seems  idle  and  useless  to  talk  about  improve- 
ments. But  it  cannot  be  that  the  Legislature  will 
long  continue  this  work,  and  perhaps  the  t>est  service 
that  can  be  rendered  at  this  time  by  the  bar  to  the 
cause  of  elevating  the  standard  of  admission  to  prac- 
tice, is  to  induce  the  Legislature  to  stop  all  special 
legislation  which  sets  aside  the  present  mlee  of  the 
courts  and  the  proceedings  under  them. 


VALIDITY  AGAINST  CREDITORS  OF  MAR- 
RIAGE  SETTLEMENT. 

SUPREME  COURT  OF  THE  UNITED  8TATBB,  FEB.  9,  UBL 

Prbwit  v.  Wiubobt. 

R.,  an  insolvent  debtor  in  fraud  of  his  ereditots,  settled  npoo 
J.,  in  coDsideration  of  her  marriage  to  him,  a  large  amount 
of  his  real  estate.  J.  knew  that  he  was  flnandaUy  embar- 
rassed, bat  had  no  knowledge  of  his  Insolvency  or  of  Us 
fjrauduleat  intent,  ffeld,  that  the  settlement  was  valid  as 
to  the  creditors  of  R. 

APPSAL  by  defendants  below  from  m  deoroa  of  the 
Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  Alabama,  in  fftvorof  oomplaluant  in  an 
I  action  brought  by  Robert  11.  Wilson,  iMlgnae  In  benk-' 
I  TupXoy  ol  B&Ahszd  Frawit,  against  Blohard  and  J< 
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phine  Prewit,  to  set  aside  a  deed  of  settlement  as 
fraudulent.    The  opinion  states  the  facts. 

Field,  J.  On  the  27th  of  April,  1856,  Mrs.  Josephine 
Prewit  was  a  widow  onlj  twenty  years  of  age.  Iler 
husband  was  the  late  .John  Prewit.  Not  many  months 
after  his  death  another  Mr.  Prewit  —  Richard  this 
time  —  proposed  marriage  to  her.  He  was  of  mature 
age,  being  in  his  iif ty-eighth  year.  His  proposal  was 
rejected.  He  renewed  it  and  accompanied  it  with  a 
promise  to  settle  upon  her  if  she  would  consent  to  the 
marriage  a  large  amount  of  property.  This  promise 
moved  her  to  consent.  The  deed  of  settlement  was  ac- 
oordlnglj  executed,  and  in  the  May  following  the 
marriage  took  place.  Both  parties  affirm  that  the 
marriage  was  the  only  consideration  for  the  settle- 
ment, and  it  is  so  stated  in  the  deed. 

A  little  more  than  two  years  and  a  half  afterward  — 
in  December,  1858  —  the  husband  was  adjudged  to  be  a 
bankrupt  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Alabama,  in  proceedings 
taken  upon  his  own  application,  and  in  the  following 
month  the  plaintiff  was  appointed  assignee  of  his 
effects,  and  to  him  an  assignment  was  made.  The 
present  suit  is  brought  by  him  to  set  aside  the  deed  of 
settlement  on  the  alleged  ground  that  it  was  executed 
by  Prewit  to  defraud  his  creditors. 

At  the  time  of  the  settlement  Prewit  was  the  holder 
of  a  large  amount  of  property,  consisting  chiefly  of 
lands  in  Alabama,  but  was  indebted  in  an  amount 
fO^ater  than  their  value.  It  is  stated  that  his  prop- 
ertv  was  not  worth  more  than  $50,000,  and  that  his 
debts  exceeded  $70,000. 

It  would  seem  from  the  evidence,  and  we  assume  it 
to  be  a  fact,  that  ho  was  insolvent  at  the  time  he  exe* 
eoted  the  deed  of  settlement,  in  the  sense  that  his 
debts  largely  exceeded  the  value  of  his  property.  It 
maj  also  be  taken  as  true,  so  far  as  the  present  suit  is 
concerned,  that  he  intended  by  the  deed  to  hinder, 
delay  and  defraud  his  creditors,  and  that  he  made  the 
settlement  to  place  his  property  beyond  their  reach. 

There  is  no  evidence  that  Mrs.  Prewit  was  aware  at 
the  time  of  the  amount  of  property  he  held  or  of  the 
extent  of  his  debts,  or  that  ho  had  any  purpose  in  the 
execution  of  the  deed  except  to  induce  her  to  consent 
to  the  marriage.    It  is  not  at  all  likely,  judging  from 
the  ordinary  motives  governing  men,  that  whilst  press- 
ing his  suit  with  her  and  offering  to  settle  property 
upon  her  to  obtain  her  consent  to  the  marriage,  he  in- 
formed her  that  he  was  insolvent,  and  would  by  the 
deed  he  proposed  to  execute  defraud  his  creditors.    If 
lie  Intended  to  commit  the  fraud  imputed  to  him,  it  is 
anreasonable  to  suppose  that  he  would,  by  unfolding 
his  scheme,  expose  his  true  character  to  one  whose 
f^ood  opinion  he  was  at  that  time  anxious  to  secure. 
If  capable  of  the  fraud  charged,  he  was  capable  of  de- 
ceiving Mrs.  Prewit  as  to  his  pecuniary  condition. 
She  states  in  her  answer  that  she  knew  he  was  embar- 
rassed and  in  debt,  but  to  what  extent  or  to  whom  she 
did  not  know,  and  that  it  was  because  of  the  knowl- 
edge that  he  was  embarrassed  that  she  insisted  upon 
his  making  a  settlement  upon  her.    The  deed  itself 
shows  that  he  owed  a  large  sum,  for  of  the  6,770  acres 
of  laud  embraced  by  it  2,185  acres  were  charged  with 
the  payment  of  certain  designated  debts  to  the  amount 
of  $18,000.    A  knowledge  of  these  facts  justified  her  in 
saying  that  she  knew  he  was  embarrassed,  but  they 
rather  disi>elled  than  created  any  suspicion  that  he 
had  a  design  to  defraud  his  creditors.    Her  statements 
do  not  warrant  the  inference  of  knowledge  of  any  such 
porpose,  mnch  less  of  any  assent  to  its  execution. 
Besides  the  property  charged  in  the  deed  with  the 
payment  of  the  large  amonnt  of  Indebtedness  men- 
ttoned,  he  owned  4,700  acres  of  land  not  included  in  it, 
and  perKMUd  property  of  the  ralue  of  terersl  hundred 


When  a  deed  is  executed  for  a  valuable  and  adequate 
consideration,  without  knowledge  by  the  grantee  of 
any  fraudulent  intent  of  the  grantor,  it  will  be  upheld 
however  fraudulent  his  purpose.  To  vitiate  the  trans- 
fer in  such  case,  the  grantee  also  must  be  chargeable 
with  knowledge  of  the  intention  of  the  grantor. 

Now,  marriage  is  not  only  a  valuable  consideration, 
but  as  Coke  says,  there  is  no  other  consideration  so 
much  respected  in  the  law.  Bishop  justly  observes 
that  **  marriage  is  attended  and  followed  by  pecuniary 
consequences ;  by  happiness  or  misery  to  the  parties ; 
by  life  to  unborn  children ;  by  unquiet  or  repose  to  the 
State;  by  what  money  ordinarily  buys  and  by  what  no 
money  can  buy,  to  an  extent  which  cannot  be  esti- 
mated or  expressed,  except  by  the  word  infinite.  To 
say,  therefore,  that  it  is  to  be  regarded,  where  it  is  the 
inducement  to  any  contract,  as  a  valuable  considera- 
tion, is  to  utt«r  truth,  yet  only  a  part  of  the  truth." 
And  also  that  **  marriage  is  to  be  ranked  among  the 
valuable  considerations,  yet  it  is  distinguishable  from 
most  of  these  in  not  being  reducible  to  a  value  which 
can  be  expressed  in  dollars  and  cents,  while  still  it  is 
in  general  terms  of  the  very  highest  value.'*  Law  of 
Married  Women,  S§  775-6.  Such  is  the  purport  and 
language  running  through  all  the  decisions  both  in 
England  and  this  country  with  reference  to  marriage 
as  a  consideration  for  an  ante-nuptial  settlement. 
Barrmo  v.  Barroir,  2  Dickens,  604;  Nairn  v.  Prowsij  6 
Vesey,  752;  Campion  v.  Cotton,  17  id.  264;  SUrry  v. 
Arden,  1  Johns.  Ch.  261;  Herring  v.  Wickham^  29 
Grat.  628. 

In  Maffinac  v.  TTiompson,  this  court  said  that 
**  nothing  can  be  clearer,  both  upon  principle  and  au- 
thority, than  the  doctrine  that  to  make  an  ante- 
nuptial settlement  void,  as  a  fraud  upon  creditors,  it 
is  necessary  that  both  parties  should  concur  in  or  have 
cognizance  of  the  intended  fraud.  If  the  settler  alone 
intend  a  fraud  and  the  other  party  have  no  notice  of 
it  but  is  innocent  of  it,  she  is  not  and  cannot  be  affected 
by  it.  Marriage,  in  contemplation  of  the  law,  is  not 
only  a  valuable  consideration  to  support  such  a  settle- 
ment, but  is  a  consideration  of  the  highest  value,  and 
from  motives  of  the  soundest  policy  is  upheld  with  a 
steady  resolution.*'    7  Pet.  893. 

The  same  doctrine  is  asserted  by  the  Supreme  Court 
of  Alabama,  in  which  State  the  parties  to  the  deed  of 
settlement  reside  and  in  which  it  was  executed.  An- 
drews V.  Jones,  10  Ala.  401. 

According  to  these  authorities  there  can  be  no  ques- 
tion of  the  validity  of  the  settlement  in  this  case. 
There  is  an  entire  absence  of  elements  which  would 
vitiate  even  an  ordinary  transaction  of  sale  where,  if 
set  aside,  the  parties  maybe  placed  in  their  former 
positions.  And  an  antenuptial  settlement,  though 
made  with  a  fraudulent  design  by  the  settler,  should 
not  be  annulled  without  the  clearest  proof  of  the  wife's 
participation  in  the  intended  fraud,  for  upon  its  annul- 
ment there  can  follow  no  dissolution  of  the  marriage, 
which  was  the  consideration  of  the  settlement. 

It  follows  that  the  decree  of  the  court  below  must  l>e 
reversed,  and  the  cause  remanded  with  directions  to 
dismiss  the  bill  of  complaint;  and  it  is  so  ordered. 


LIFE  INSURANCE -- INSANITY  NO  EXCUSE 

FOB  FORFEITURE —RIGHT  TO 

PAID-UP  POLICY. 

NSW  TOBK  OOUBT  OF  APPEALS,  NOV.  16,  1880. 

WBSBUBB  v.  COWWECTICUT  MnTUAI*  LlTB  InSURANCS 

COXPANT. 

Willie  as  a  general  rule,  where  the  performance  of  c  d>a^^ 
created  by  law,  is  prevomtAA  \sj  VMP«V\aWto  %«^«&^^Vv^ 

ifhenapewm,\»y  «ptf(iac«aN«ri^«^^ 


368 


THE  ALBANY  LAW  JOURNAL. 


do  an  act  not  impossible  or  unlawful  at  the  time,  neither 
inevitable  accident  nor  other  unforeseen  contingency,  not 
within  his  control,  will  excuse  him,  for  the  reason  that 
he  might  have  provided  against  them  by  his  contract. 

A  life  insurance  policy  provided  that  '*  if  any  premimn  on  this 
policy  be  not  paid  when  due  then  this  policy  shall  cease 
and  determine  and  this  company  shall  not  be  liable  for 
the  payment  of  the  sum  insured  herein  nor  any  part 
thereof."  HeW,  that  a  failure  to  pay  the  premium  when 
due,  caused  by  the  insanity  of  the  insured,  whose  duty  it 
was  to  pay  it,  forfeited  the  i)olicy,  and  that  equity  would 
not  relieve  against  such  forfeiture.  Cohen  v.  New  I'orAf, 
etc.,  TiiH.  Ca).,  son.  Y.  610;  Sands  v.  New  Yorfc,  etc.,  !««. 
Co.,  id.  6:26,  distinguished. 

The  policy  pnivided  that  if  default  was  made  after  the  pay- 
ment of  two  or  more  premiums,  the  company  would  grant 
a  paid-up  policy  for  such  an  amount  as  the  then  present 
value  of  the  policy  would  purchase,  if  application  should 
be  made  within  one  year  after  default.  Held,  that  the 
death  of  the  insured  would  not  relieve  the  company  from 
its  contract  to  issue  a  paid-up  i>olicy  to  those  entitled,  if 
application  was  made  within  one  year  after  default. 

APPEAL  by  plaintiff   from   judp:n[ient  in  favor  of 
defendant  upon    demurrer  to  complaint.      The 
opinion  states  the  case. 

Everett  P.  Wheeler,  for  appellant. 
William  A .  Beach,  for  respondent. 

MiULER,  J.  The  complaint  in  this  action  sets  forth 
causes  of  action  upon  two  separate  policies  of  insur- 
ance, olaiminp;  to  recover  the  amount  named  in  each, 
and  also  alleges  that  a  dividend  was  declared  out  of 
the  surplus  earnings  and  receipts  of  the  company,  for 
a  portion  of  which  the  insured  was  entitled  to  a  paid- 
up  policy,  which  on  demand,  was  refused.  The  de- 
murrer to  the  complaint  presents  the  question  whether 
any  cause  of  action  is  set  forth  therein. 

The  policies  on  which  this  action  was  bnmght,  pro- 
vided for  the  payment  of  an  annual  premium,  and 
contained  a  condition  as  follows,  that  **thi8  policy 
shall  not  take  effect  until  the  advance  premium  hereon 
shall  have  been  actually  paid,  during  the  life-time  of 
the  insured,  and  that  if  any  subsequent  premium  on 
this  policy  be  not  paid  when  due,  then  this  i>olioy  shall 
cease  and  determine  (except  as  hereinafter  provided), 
and  this  company  shall  not  be  liable  for  the  payment 
of  the  sum  insured  herein,  nor  of  any  part  thereof." 
The  annual  premium  due  on  the  28th  of  October,  1873, 
was  not  paid,  and  the  complaint  alleges,  and  upon  de- 
murrer It  must  be  taken  aa  true,  that  Yose,  the  insured, 
became,  and  was  by  the  visitation  and  act  of  God  in- 
sane, and  consequently  unable  to;  and  did  not  pay  the 
premium,  although  ho  had  means  to  pay  the  same ;  but 
he  was  bereft  of  his  reason,  and  in  consequence  thereof 
did  not  know  nor  remember  that  said  premium  was 
then  due,  nor  that  he  had  agreed  to  pay  the  same. 

Yose  having  died  without  a  payment  of  the  premium, 
according  to  the  terms  of  the  contract,  the  question 
arises  whether  his  insanity  is  an  excuse  far  non-pay- 
ment, and  the  forfeiture  is  thereby  waived.  Courts 
of  equity  will  relieve  against  a  forfeiture  in  many 
oases,  but  none  of  the  decisions  have  gone  to  the  ex- 
tent of  holding  that  insanity  will  constitute  an  excuse 
for  failing  to  comply  with  the  terms  of  the  condition 
referred  to.  In  Rote  v.  Rose,  Amb.  332,  Lord  Hard- 
wicke  laid  down  the  rule  thus:  '*  Equity  will  relieve 
against  all  penalties  whatsoever;  against  non-payment 
of  money  at  a  certain  day ;  against  forfeitures  of  copy- 
holds ;  but  they  are  all  oases  where  the  court  can  do  it 
with  safety  to  the  other  party;  for  if  the  court  cannot 
pat  him  Into  as  good  condition  as  if  the  agreement  had 
been  performed,  the  oourt  will  not  relieve.*'  Even  if 
a  condition  subsequent  becomes  impossible  by  the  act 
of  God,  or  of  the  law,  or  of  the  obligee,  etc.,  the  estate 
will  not  be  defeated.  Co.  Litt.  206,  b.  The  defendant 
here  could  not  well  be  placed  in  as  good  a  oondition  as 
Jt  had  been  bjr  the  payment  of  the  premiam  after  a 
forfeUare,  tor  byaaoh  pn/ment  It  would  be  oompeltod 


to  pay  the  amount  named  in  the  policies,  thus  adding 
to  its  obligation.  So  also  where  the  contract  Is  for 
personal  services,  which  none  but  the  person  eoutract- 
ing  can  perform,  inevitable  accident,  or  the  act  of  God, 
will  excuse  non-i>erformanoe.  But  when  the  thing  or 
work  to  be  performed  may  be  done  by  another  person, 
then  all  accidents  are  at  the  risk  of  the  promisor. 
Story  on  Bailments,  §  36  and  notes :  WcHJt  ▼.  HbiMS, 
20  N.  Y.  107;  Clark  v.  Qilhert,  26  id.  279;  Spalding  y, 
Rosa,  71  id.  40.  In  the  present  case  the  condition  did 
not  require  the  insured  himself  to  pay  the  premiams, 
and  it  could  have  been  done  quite  as  well  by  any  one 
on  his  behalf.  After  Yose  became  insane,  he  was  not 
really  the  party  in  Interest.  He  had  assigned  the  poli- 
cies to  his  children,  and  they  were  the  parties  inter- 
ested therein,  and  to  be  affected  by  a  failure  to  perform 
the  condition  of  the  contract.  Although  Yose  was 
their  guardian,  if  incapacitated  by  his  Insanity,  a  com- 
petent person  could  have  been  appoiut€»d  in  his  place; 
and  hence  his  insanity  was  not  necessarily  an  iusnper- 
able  obstacle  to  their  performance  of  the  condition  of 
the  policy,  and  they  were  not  relieved  thereby.  So 
long  as  the  act  could  be  performed  by  any  other  per- 
son, its  performance  did  not  depend  upon  Yose*B  con- 
tinued capacity,  and  although  rendered  incapable  by 
his  insanity,  the  case  is  not  within  the  rule  which  re- 
lieves a  party  from  the  consequences  of  an  omission  to 
do  an  act  rendered  impossible  by  omnipotent  power. 
Bn)wn*s  Legal  Maxims  i6th  Am.  ed.),  178, 179;  HovtU 
V.  Knickerbocker  Lift  Lis,  Co.,  44  N.  Y.  276. 

While  as  a  general  rule,  where  the  performance  of  a 
duty  created  by  law  is  prevented  by  inevitable  acci- 
dent without  the  fault  of  a  party,  the  default  will  be 
excused,  yet  when  a  person  by  express  ■  contract  en- 
gages absolutely  to  do  an  act  not  impossible  or  unlaw- 
ful at  the  time,  neither  inevitable  accident  nor  other 
unforeseen  contingency  not  within  his  control  will  ex- 
cuse him,  for  the  reason  that  he  might  have  provided 
against  them  by  his  contract.  Dexter  v.  Norton,  47  N. 
Y.  62;  Harmony  v.  Bingham,  12  Id.  99,  107;  Tompicina 
V.  Dudley,  25  id.  275.  The  principle  thus  established 
has  l>een  especially  applied  in  reference  to  policies  of 
insurance  where  the  payment  of  the  premium  is  held 
to  be  a  condition  precedent  which  must  be  kept  or  the 
policy  falls.  Roehner  v.  Knickerbocker  hife  luff.  Co,, 
63  N.  Y.  IGO;  Evans  v.  U.  S,  Life  Ins.  Co.,  64  id.  304; 
Beebe  v.  Johnson,  19  Wend.  500.  In  the  case  last  cited 
it  was  laid  down  that  to  excuse  non-performance,  it 
must  appear  that  the  thing  to  be  done  cannot  by  any 
ptieans  be  accomplished. 

The  learned  counsel  for  the  plaintiff  seeks  to  distin- 
guish 63  N.  Y.  160,  and  64  N.  Y.  804,  above  cited,  from 
the  case  at  bar ;  but  we  are  unable  to  perceive  any  such 
difference  as  prevents  an  application  of  the  principle 
decided  in  these  cases,  and  we  think  that  they  are  di- 
rectly in  point  upon  the  question  discussed.  Reliance 
is  also  placed  upon  the  decisions  of  this  court  in  Cohen 
V.  N.  Y.  MtU.  Life  /tis.  Co.,  50  N.  Y.  610,  and  Sanda 
V.  N.  T.  Life  Ins.  Co.,  id.  626,  to  sustain  the  theoiyot 
the  plaintiff.  Those  decisions  hold  that  the  occurrence 
of  war  between  two  States  forbids  and  excuses  the 
transmission  and  payment  of  premiums  on  the  policies 
then  in  question  from  one  State  to  another,  and  legally 
excuses  their  payment;  and  as  the  premiums  could 
not  be  paid  as  they  fell  due,  they  were  suspended,  and 
a  tender,  after  the  termination  of  the  war,  with  Inter- 
est, renewed  the  policies.  This  condition  of  afteira 
arises  from  the  belligerent  attitude  between  the  hostile 
States,  which  rendered  it  impracticable  to  comply  with 
the  terms  of  the  contract.  War  necessarily  prevents 
communication  between  the  citizens  of  such  States; 
and  as  it  existed  without  the  fault  of  the  insured,  in 
the  cases  cited,  and  for  tliat  reason  no  Interooarte 
could  be  maintained  for  business  purposes,  the  Insured 
.were  not  in  any  sense  in  fault  for  a  toilun  to  oomply 
i  irith  the  conditions  contained  in  Um  poUolas  In  qi 
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tioD.  As  it  was  impossible  for  either  one  of  the  insured 
to  pay  the  premium  required,  or  to  procure  auj  oue 
else  to  do  so  ou  his  behalf,  there  is  no  satisfactory  rea- 
son why  he  should  not  be  excused.  This  rule,  which 
is  well  settled  by  the  law  of  nations,  rests  upon  grounds 
of  public  policy  by  which  contracts  between  belliger- 
ent States  are  suspended  during  the  war,  but  are  not 
annulled. 

This  doctrine  is  founded  upon  the  principle  that  the 
State,  and  not  the  individual,  wages  the  war.  Phill. 
on  Int.  Law,  066 ;  Wheat,  on  Int.  Law  (8th  ed. )  403,  §  317. 
The  cases  cited  are  not  analogous,  for  while  here  the 
individual  can  payor  provide  for  payment  through 
another,  in  case  of  war  he  is  entirely  helpless  to  fulfill 
and  carry  out  the  cohtraot,  and  at  the  mercy  of  the 
government.  The  authorities  of  the  hostile  States 
have  placed  it  beyond  his  control,  suspended  all  inter- 
course, stopped  all  business  relations,  and  laid  a  heavy 
arm  upon  all  communications  between  their  citizens. 
As  there  is  no  ability  to  fulfill,  no  means  of  paying,  the 
justice  and  propriety  of  the  nilo  is  apparent,  while  its 
application  in  the  case  at  bar  cannot  be  upheld  ui)on 
any  such  ground.  There  is,  we  think,  a  wide  distinc- 
tion in  principle  recognized  in  the  books  between  ina- 
bility to  fulfill  the  terms  of  the  contract,  where,  by  the 
act  of  two  governments,  war  intervenes  and  prevents  a 
fulfillment,  and  where  the  default  arises  from  a  duty 
or  charge  which  has  been  assumed  by  tbo  party,  and  is 
capable  of  fulfillment  either  by  himself  or  by  another 
ou  his  behalf. 

While  a  court  of  equity  will  interpose  its  power  to 
relieve  against  forfeitures  for  a  breach  of  a  condition 
subsequent,  caused  by  unavoidable  accident,  by  fraud, 
surprise,  or  ignorance,  in  many  cases,  that  power  has 
never  been  extended  so  as  to  excuse  a  breach  of  a  con- 
tract of  this  description  arising  from  the  disability  of 
a  party  caused  by  sickness  or  insanity. 

The  case  of  Daldioin  v.  Nat.  Life  Ins.  Co.,  3  Bosw. 
630,  which  is  cited  and  relied  upon  by  the  appellant, 
involved  no  question  as  to  the  non-payment  of  the 
premium,  but  related  to  a  provision  in  the  contract 
whereby  the  insured  was  licensed  to  travel  in  prohib- 
ited localities,  returning  within  a  specified  period,  and 
waa  prevented  by  illness  from  performing  the  condi- 
tion. It  was  analogous  to  contracts  for  personal  ser- 
Tices,  to  which  reference  has  been  had,  and  the  au- 
thority has  no  application  in  the  case  considered. 
Besides,  it  is  overruled  by  Evwis  v.  U,  S.  Life  Ins.  Co.^ 
Bupra. 

In  the  case  at  bar,  it  is  not  claimed  that  the  perform- 
ance was  strictly  impossible,  and  therefore  it  was 
excused  by  law  or  that  equitable  relief  should  be 
granted  upon  that  ground ;  and  we  are  unable  to  dis- 
cover that  a  case  is  made  out,  within  any  acknowledged 
principle,  whichauthorizes  the  interposition  of  a  court 
of  equity. 

Nor  is  there  any  ground  for  claiming,  that  by  the 
provisions  of  the  contract,  the  intention  of  the  parties 
was  that  the  terms  of  payment  should  not  be  obliga- 
tory in  case  of  unavoidable  sickness  or  of  insanity. 
The  law  places  a  reasonable  construction  upon  all  con- 
tracts, but  in  cases  of  insurance  policies,  where  the 
prompt  payment  of  premiums  is  an  important  element 
of  the  business,  and  forms  the  basis  of  its  calculation 
by  the  compounding  of  interest  thereon,  it  is  scarcely 
to  be  supposed  that  such  payment  can  be  waived, 
except  In  conformity  with  some  established  rule  of 
law  or  by  express  agreement.  The  claim  of  the  plaint- 
iff that  the  moneys  in  possession  of  the  company  be- 
longiiig  to  Vose,  being  dividends  on  the  policies  in 
qoestion,  should  be  applied  in  payment  of  the  pre- 
mioms  falling  doe,  is  without  merit,  as  such  dividends 
woatd  haye  been  insafScient  to  pay  the  premiums  due, 
•?6n  K  KpfUled.  Nor  was  the  company  bound  to  pay 
toeh  dlTidcndi  to  the  insored,  and  notify  him  that  the 
poUqr  WM  foffMfeed  if  notSapplied.    The  mon^  was 


never  demanded,  nor  any  request  made  to  apply  the 
same ;  and  hence  the  defendant  was  under  no  obliga- 
tion to  apply  or  to  pay  the  dividends  on  account  of  the 
premiums.  The  views  expressed  lead  to  the  conclusion 
that  no  action  lies  to  recover  the  amount  named  in  the 
several  policies  mentioned  in  the  complaint,  or  the  div- 
idends, and  the  demurrer  must  be  sustained,  unless  it 
can  be  upheld  upon  some  other  ground . 

The  allegations  in  the  complaint  in  regard  to  divi- 
dends which  have  been  earned,  and  the  refusal  of  the 
defendant  to  issue  a  paid-up  policy,  stand,  we  think,  in 
a  different  position.  The  sixth  condition  of  the  policy 
provides,  "That  if,  after  the  payment  of  two  or  more 
annual  premiums  upon  this  policy,  the  same  shall  cease 
and  determine  by  default  in  the  payment  of  any  subse- 
quent premium  when  due,  then,  notwithstanding  such 
default,  this  company  will  grant  a  *  paid-up -policy  * 
(payable  as  above)  for  such  amount  as  the  then  present 
value  of  this  policy  will  purchase  as  a  single  premium, 
provided  that  this  policy  shall  bo  transmitted  to  and 
received  by  this  company,  and  application  made  for 
such  '  paid-up  policy  '  within  one  year  after  default  in 
the  payment  of  premium  hereon,  shall  first  be  made." 
The  complaint  shows  that  under  this  clause,  a  divi- 
dend was  declared  out  of  the  surplus  earnings  and 
receipts  for  the  preceding  year,  on  the  1st  day  of  Jan- 
uary, 1873,  payable  to  its  several  policy-holders,  and  to 
Vose  as  one  of  them ;  that  none  of  this  has  been  paid* 
and  it  was  still  retained  by  the  defendant,  and  was  in 
its  possession  when  the  premium  not  paid  became  due, 
and  at  the  timo  of  Vose*8  death.  Three  annual  pre- 
miums had  been  paid  upon  the  policies,  and  the  provis- 
ion cited  entitled  the  insured  or  his  assignees  to  the 
benefit  of  the  dividends  actually  made.  And  as  the 
complainant  avers  that  when  the  proofs  of  loss  were 
presented  to  the  defendant  thei>olicy  of  twenty  thous- 
and dollars  was  transmitted  to  and  received  by  it,  and 
that  it  refused  to  grant  a  paid-up  policy  for  such 
amount  as  tho  then  present  value  of  the  policy  on  the 
twenty-eighth  day  of  October,  1873,  the  day  when 
default  was  made,  would  purchase  as  a  single  premium 
or  to  pay  such  amount,  a  cause  of  action  is  made  out 
which  entitles  tho  plaintiff  to  relief.  The  facts  stated 
establish  a  demand  for  a  puid-up  policy,  within  one 
year  after  default  in  payment  of  the  premium,  in  the 
mode  prescribed,  and  a  refusal  to  comply  with  such 
demand.  A  cause  of  action  was  thus  made  out.  Tho 
fact  that  Vose  was  dead  does  not  relieve  the  defendant 
from  liability,  as  no  such  contingency  by  the  terms  of 
the  policy  is  provided  for  as  an  excuse  for  not  gi*an ting 
such  paid-up  policy.  Tho  conditions  were:  first,  that 
two  or  more  annual  premiums  should  be  paid;  and 
second,  that  the  application  should  be  made  within  one 
year  after  default.  All  this  has  been  done,  and  the 
company  were  bound  to  comply  with  these  conditions. 
Although  tho  insured  was  dead,  tho  right  to  a  paid-up 
policy,  or  its  value,  remained  to  his  assignees.  If  tho 
insured  had  lived,  ho  was  entitled  to  it;  and  his  assign- 
ees succeeded  to  his  right.  The  samo  rule  applies  as 
when  insurance  companies,  or  their  agents,  have  made 
contracts  to  issuo  policies  which  have  neither  been 
made  out  nor  delivered.  In  such  cases  tho  loss  is  pay- 
able the  same  as  if  a  policy  had  been  actually  issued 
and  delivered.  Although  not  very  distinctly  or  pre- 
cisely set  forth,  a  cause  of  action  was  stated  in  sub- 
stance, which  entitled  the  assignee  of  Vose  to  a  paid- 
up  policy  or  its  equivalent.  A  refusal  to  perform  this 
condition  created  a  liability  for  the  amount  for  which 
the  paid-up  policy  might  have  been  issued,  and  this  was 
a  good  cause  of  action,  for  which  the  plaintiff  was 
entitled  to  recover. 

As  the  complaint  contained  distinct  causes  of  action, 
and  a  demurrer  to  the  whole  complaint  was  interposed, 
and  one  of  them  is  good  and  sufi&AV«\\\.Vj  \^^a&k:^V>^^ 
result  is  that  the  Jud«:ai«»X.  fA  ^.\l^  Qiw\«n\'\l«f:\D.xBx«x 
be  TeTeTsed,  and  Uiafc  ol  t\ift  %ttw^\^  ^wm  *sax\DS^ 
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with  leave  to  the  dofeudaiit  to  answer  upon  the  usual 
terms. 

Rapallo,  Earl,  Danforth  and  Finch,  JJ.,  concur. 
Folf^er,  C.  J.,  and  Andrews,  J.,  being  interested  as 
policy-holders  in  the  defendant,  took  no  part. 


NEGLECT  OF  LOT- OWNER  TO  REMOVE 
SNOW  FROM  SIDEWALK, 


MICHIGAN  SUPREME  COURT.  JANUARY  5, 1881. 

Taylor  v.  Lake  Shore  &  Michigan  Southern 

Railroad  Co. 

A  municipal  corporation,  under  authority  granted  in  its 
charter,  by  ordinance  required  owners  and  occupants 
of  premises  upon  Its  streets  to  remove  snow,  Ice,  etc., 
from  the  sidewalks  In  front  of  such  premises.  The 
charter  provided  that  the  owner  or  occupant  failing  to 
comply  with  such  ordinance  should  be  liable  to  the  city 
for  damages  recovered  against  it  for  injury  occurring 
by  reason  of  such  failure.  Held,  that  one  injured  by 
reason  of  neglect  to  remove  ice  or  snow  from  the  side- 
walk in  said  city  would  not  have  a  right  of  action  for 
his  injury  against  the  individual  guilty  of  the  neglect. 

ACTION  for  injury  caused  by  slipping  upon  an  icy 
sidewalk.    The  opinion  states  the  facts. 

• 

Qriffiji  <fc  Dickinson  and  Ilenry  M,  CamphelU  for 
plaintiff. 

Ashley  Pond,  for  defendant. 

CooLEY,  J.  The  plaintiff  sues  the  railroad  company 
to  recover  compensation  for  an  injury  suffered  by  her 
in  consequence  of  slipping  and  falling  upon  ice  which 
had  formed  on  a  sidewalk  in  front  of  the  premises 
occupied  by  defendant  in  the  city  of  Monroe,  and 
which  the  defendant  had  failed  to  remove  as  required 
by  law.  It  is  not  claimed  that  any  such  action  would 
lie  at  the  common  law,  and  the  right  of  recovery  is 
supposed  to  arise  from  certain  State  and  municipal 
legislation . 

The  State  legislation  in  question  is  the  general  act 
for  the  incorporation  of  cities,  passed  in  1873,  under 
which  the  city  of  Monroe  is  now  organized.  Chapter 
12  of  this  act  relates  to  the  sidewalks.  Section  1  gives 
the  city  council  control  of  all  sidewalks,  with  i>ower  to 
ooustruot  and  maintain  the  same  and  charge  the  ex- 
pense thereof  upon  the  lots  and  premises  adjacent  to 
and  abutting  upon  such  walks.  Section  2  empowers 
the  council  to  require  the  owners  and  occupants  of 
adjacent  lots  to  construct  and  maintain  sidewalks,  and 
section  3  is  as  follows:  "The  council  shall  also  have 
power  to  cause  and  require  the  owners  and  occupants 
of  any  lot  or  premises  to  remove  all  snow  and  ice  from 
the  sidewalks  in  front  of  or  adjacent  to  such  lot  or 
premises  and  to  keep  the  same  free  from  obstructions, 
encroachments,  filth,  and  other  nuisances.** 

Section  4  provides  that  if  any  owner  or  occupant  shall 
fail  to  perform  any  duty  required  by  the  council  in  re- 
spect to  sidewalks,  the  council  may  cause  the  same  to 
be  performed,  and  levy  a  special  assessment  to  meet 
the  expenses  on  the  lot  or  premises  adjacent  to  and 
abutting  on  the  sidewalk. 

Section  G  is  as  follows:  *'  If  any  owner,  occupant  or 
person  in  charge  of  any  lot  or  premises  shall  neglect 
to  repair  any  sidewalk  in  front  of  or  adjacent  to  such 
premises,  or  to  remove  any  snow  or  ice  therefrom,  or 
to  keep  the  same  free  from  obstructions  and  incum 
brances,  in  accordance  with  the  requirements  of  the 
ordinances  and  regulations  of  the  council,  he  shall  be 
liable  to  the  city  for  the  amount  of  all  damages  which 
shall  be  recovered  against  the  city  for  any  accident  or 
lujary  ooourriug  by  reason  of  such  neglect.'*  Gen. 
Laws  1873,  pp.  2U,  325,  826. 
Acting  under  the  authority  conferred  by  this  act, 


the  city  council  adopted  an  ordinance  whereby  it  was 
provided  that  the  owner  or  occupant  of  any  house  or 
building,  or  person  entitled  to  the  possession  of  any 
vacant  lot,  or  person  in  charge  of  any  church  or  other 
public  building,  or  any  street,  alley  or  public  space, 
shall  not  permit  the  sidewalk  and  gutter  adjoining  the 
same  to  be  obstructed  by  snow,  ice,  filth,  dirt  or  other 
incumbrance,  and  when  ice  is  formed  on  any  sidewalk 
and  gutter,  such  owners,  occupants,  or  persons  having  * 
charge,  or  entitled  to  possession  of  property  adjoining, 
as  above  provided,  shall,  within  twenty-four  hours 
after  the  same  has  formed,  remove  the  same,  or  cause 
sand,  sawdust  or  ashes  to  be  strewn  thereon. 

The  defendant,  it  is  alleged,  failed  to  remove,  within 
twenty-four  hours  as  required  by  this  ordinance,  the 
ice  which  had  formed  on  the  sidewalk  in  front  of  its 
premises,  and  the  plaintiff  sustained  a  severe  injury  by 
slipping  and  falling  thereon. 

It  Is  said  on  behalf  of  the  plaintiff  that  the  obligation 
to  keep  the  sidewalks  free  from  snow  and  ice  is  im- 
posed as  a  duty  on  all  persons  who  may  have  occasion 
to  use  the  walks  in  passing  and  repassing,  and  that  the 
neglect  to  do  so,  in  consequence  of  which  any  one  law- 
fully using  the  walk  is  injured.  Is  a  neglect  of  duty  to 
him,  and  entitles  him  on  well-recognized  principles  to 
maintain  an  action.  Crouch  v.  Steele,  3  Exoh.  402; 
Aldrich  v.  Hotcard,  7  R.  I.  214. 

To  maintain  this  proposition  it  is  necessary  to  make 
it  appear  that  the  duty  imposed  was  a  duty  to  individ- 
uals rather  than  a  duty  to  the  whole  public  of  the  city ; 
for  if  it  was  only  a  public  duty  it  cannot  be  pretended 
that  a  private  action  can  be  maintained  for  a  breach 
thereof.  A  breach  of  public  duty  must  be  punished  in 
some  form  of  public  prosecution,  and  not  by  way  of 
Individual  recovery  of  damages.  Nevertheless  the 
burden  that  individuals  are  required  to  bear  for  the 
public  protection  or  benefit  may  in  part  be  imposed 
for  the  protection  or  benefit  of  some  particular  indi- 
vidual or  class  of  Individuals,  also,  and  then  there  may 
be  an  individual  right  of  action  as  well  as  a  public  pros- 
ecution if  a  breach  of  the  duty  causes  individual  injury. 
Atkinson  v.  TFa(er  Works  Co.,  6  Exch.  404. 

The  nature  of  tho  duty  and  the  benefits  to  be  accom- 
plished through  its  performance  must  generally  deter- 
mine whether  it  is  a  duty  to  the  public  in  part  or 
exclusively,  or  whether  Individuals  may  claim  that  it 
is  a  duty  imposed  wholly  or  in  part  for  their  especial 
benefit.  In  this  case  the  duty  was  to  keep  the  side- 
walks free  from  obstructions.  It  will  not  be  claimed 
that  this  was  not  a  duty  to  the  whole  public  of  the 
city,  and  the  disputed  question  Is  whether  it  is  also  a 
duty  to  each  individual  making  use  of  the  walks.  An 
obstruction  by  snow  or  ice  may  make  the  use  of  a  walk 
dangerous,  or  may  wholly  preclude  its  use  for  the  pur- 
pose for  which  walks  are  constructed.  If  the  duty 
to  keep  tho  walk  free  from  obstructions  is  a  duty  to 
Individual  travellers  desiring  to  use  it,  it  is  as  much 
broken  when  the  walk  is  wholly  obstructed  as  when  it 
is  capable  of  use  but  is  dangerous,  and  an  action  will 
as  much  lie  by  one  who  is  compeUed  to  go  around  au 
obstruction,  as  by  one  who  slips  and  falls  in  a  danger- 
ous place.  Moreover  as  the  lot-owner  is  required  to 
keep  the  walk  free  from  all  nuisances,  an  individual 
traveller  who  can  maintain  the  proposition  tliat  this  Is 
a  duty  to  him,  must  be  entitled  to  bring  suit  wherever 
the  existence  of  a  nuisance  diminishes  either  the  com- 
fort or  the  safety  of  the  use  of  the  walk  by  him.  This 
view  of  the  obligation  of  the  lot-owner  would  add 
greatly  to  his  common-law  liabilities,  and  it  Is  not  oa^ 
to  draw  the  lines  which  should  definitely  limit  and 
confine  his  liabilities. 

But  if  we  look  a  little  further  Into  the  statute  under 

which  the  city  is  incorporated,  we  shall  see  that  all  its 

provisions  respecting  sidewalks,  so  far  as  tbej  impoeo 

duties  upon  the  owners  of  adjoining  or  abafetlns  lots, 

\  bavct  oue  common  object,  namely,  to  pcoyide  ■oltaMo  ^ 
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and  safe  passage-wajs  for  foot  passengers  bj  the  side 
of  the  public  streets,  and  to  keep  these  in  couditioii  for 
safe  use.  The  expense  of  such  ways  is  imposed  on  the 
owners  of  adjacent  lots,  and  these  owners  must  keep 
them  free  from  encroachments.  Will  it  be  claimed 
that  if  the  citj  council  shall  require  a  lot-owner  to  con- 
struct a  sidewalk  in  front  of  his  premises,  and  he  should 
fall  to  obej  the  requirement,  every  person  who  should 
come  upon  the  street  desiring  to  pass  on  foot  where  the 
walk  should  be,  and  who  should  be  precluded  from  doing 
so  by  the  walk  not  being  constructed,  might  bring  suit 
against  the  lot-owner  for  the  neglect  to  build  it  as  a 
neglect  of  duty  to  the  traveller  himself  ?  He  is  damui* 
fled  in  that  case  as  clearly  as  when  he  falls  upon  a  dan- 
gerous walk  and  is  hurt;  though  the  damage  may 
perhaps  be  insignificant. 

But  it  is  clear,  we  think,  that  the  duty  to  build  the 
walk  is  only  a  public  duty,  and  the  duty  to  keep  ^t  \n 
condition  for  use  is  also  a  public  duty.  Exactly  what 
force  is  to  be  given  to  the  provision  of  statute  that 
the  1ot*owner  shall  be  liable  to  the  city  for  all  damages 
which  the  city  may  be  compelled  to  pay  for  his  default, 
we  need  not  consider  in  this  suit.  It  is  enough  to  say 
here  that  an  action  grounded  on  that  particular  pro- 
vision of  the  statute  could  only  arise  after  the  city  hud 
been  rendered  liable  in  a  suit  against  it.  If  the  statute 
contemplated  public  duties  only,  the  city  ordinance 
could  not  go  further  and  give  individual  rights  of  ac- 
tion.   But  neither,  we  think,  has  it  attempted  to  do. 

The  judgment  of  the  Circuit  Court  must  stand  af- 
firmed with  costs. 


AUTHORITY    OF     WIFE    TO   PLEDGE    IIUS- 

BAND'S  CREDIT. 

HOUSE  OF  LORDS,  NOVEMBER  27,  1880. 

DSBENHA3C  Y.  M  ELLON,  43  L.  T.  Rep.  (N.  S.)  673. 

There  is  no  necessary  presumption  that  a  wife  living  with  her 
husband  has  authority  to  pledge  his  credit;  and  a  husband 
who  Is  able  and  willing  to  supply  his  wife  with  necessaries, 
and  has  forbidden  her  to  pledge  his  credit,  cannot  be  held 
liable  for  necessaries  bought  by  her;  so  that  a  tradesman 
who,  without  notice  of  the  husband^s  prohibition,  has  sup- 
plied goods  to  the  wife,  cannot  maintain  an  action  against 
him  for  the  price. 

THIS  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Bramwell,  Baggallay  and  Thesiger,  L. 
JJ.),  aflElrminga  judgment  of  Bowen,  J.,  at  the  trial. 
The  case  is  reported  in  5  Q.  B.  Div.  391,  and  42  L.  T. 
Rep.  (N.  8.)  677. 

The  question  raised  by  the  appeal  was,  whether  a 
husband  who  has  withdrawn  his  wife's  authority  to 
pledge  his  credit,  but  has  given  no  notice  whatever  of 
such  withdrawal,  is  liable  for  necessaries  ordered  and 
supplied  to  his  wife  while  living  with  him.  The  ap- 
pellants were  a  firm  of  drapers,  carrying  on  business 
In  Wigmore  street,  London,  and  the  detendant  was 
Mr.  Alfred  Mellon,  living  at  Bradford,  in  Yorkshire. 
Shortly  before  July,  1877,  the  appellants  supplied  the 
wife  of  the  respondent  while  living  with  him  with 
olotbes  necessary  for  her  and  their  children  to  the 
amount  of  432.  Os.  Cd.  The  appellant  having  brought 
an  aotion  against  the  respondent  to  recover  that  sum, 
at  the  trial  the  respondent  and  his  wife  stated  that  in 
1880  a  verbal  agreement  was  made  between  them 
whereby  the  respondent  forbade  his  wife  to  pledge  his 
credit,  and  farther  stated  that  such  prohibition  was 
oontinned  without  Interruption  down  to  July,  1877. 
They  farther  stated  that  throughout  such  period  the 
reepoodent  had  allowed  his  wife  an  annual  sum  for 
the  porpoeo  of  obtaining  clothes  and  other  goods  for 
the  nee  of  hnsdf  and  her  children.  No  notice  of  sach 
ptohlMtlon.  however,  wtu  giveii  to  the  appellants  or 


to  any  other  person.  At  the  trial  before  Bowen,  J., 
and  a  common  jury,  in  December,  1879,  at  Guildhall, 
it  was  admitted  that  the  goods  were  supplied  oh  the 
order  of  the  wife  of  the  respondent,  that  they  were 
necessaries ;  that  the  prices  were  fair  and  reasonable ; 
that  the  respondent  and  his  wife  were  living  together, 
and  that  at  the  time  the  goods  were  supplied  the  ap- 
pellants had  no  knowledge  of  the  prohibition  by  the 
respondent  against  his  wife  pledging  his  credit.  The 
learned  judge  thereupon  directed  that  judgment 
should  be  entered  for  the  respondent,  and  his  decision 
was  affirmed  by  the  Court  of  Appeal.  Against  the 
latter  judgment  the  present  appeal  was  brought. 

Benjamin,  Q.  C,  and  A.  L,  Smith,  for  appellants, 
cited  Mauhy  v.  Sco«,  2  8m.  L.  C.  (8th  ed.)  445;  Mon- 
tague  v.  BenedicU  3  B.  &  C.  673 ;  RtiddocJc  v,  Martsh,  1 
H.  &N.  601;  Johnston  v.  Sumner,  3  id.  261;  27  L.  J. 
341,  Ex. ;  Dyerv,  East,  1  Mod.  9;  Etherington  v.  Par- 
roll,  2  Ld.  Raym.  1006;  1  Salk.  118;  Holt  v.  Brien,  4  B. 
&  Aid.  252;  Read  v.  Levard^  6  Ex.  636;  Morgan  v. 
Cliettoynd,  4  F.  &  F.  451. 

WilliSy  Q.  C,  M'Call  and  Newson,  for  respondent, 
referred  to  Reid  v.  Tenkle,  13  C.  B.  627 ;  22  L.  J.  116,  C. 
P. ;  RejiauxY,  TeakU,  8  Ex.  680;  Atkins  v.  Curvrood, 
7C.  &  P.  756;  Lane  v.  Ironmonger,  13  M.  &  W.  868; 
Freestone  v.  Butclier,  9  C.  &  P.  643;  and  the  cases  in 
the  note;  Mizen  v.  PicJ(,S  M.  &W.  481;  Denny s ,\. 
Sargeant,  6  C.  &  P.  419 ;  Bolton  v.  Prentice,  2  Stra.  1214 ; 
Eastland  v.  Burcfull,  3  Q.  B.  Div.  432;  38  L.  T.  Rep.. 
(N.  S.)  563;  Atkyns  v.  Pearce,  2  C  B.  (N.  S.)  763. 

The  Lord  CHAj^cELiiOR  (Selborne).  My  Lords :  This 
case  raises  the  very  important  question  whether  the 
decision  of  the  Court  of  Common  Pleas,  in  1864,  in  the 
case  of  Jolly  v.  Rees  {ubi  sup.),  which,  so  far  as  I  know, 
has  not  been  seriously  called  in  question  since  that 
time,  and  was  never  brought  to  this  house  for  consid- 
eration, is  right.  The  point  determined  was  this,  as  I 
understand  it;  that  the  question  whether  a  wife  has 
authority  to  pledge  her  husband's  credit  is  to  be  treated 
as  a  question  of  fact,  to  be  determined  upon  the  cir- 
cumstances of  each  particular  case,  whatever  may  be 
the  rules  of  law  as  to  the  pritna  facie  presumptions  to 
be  drawn  from  a  particular  state  of  circumstances. 
That  principle  is  now  controverted,  and  the  first  ques- 
tion is,  whether  the  mere  fact  of  a  marriage  implies  a 
mandate  by  law  making  the  wife  (who  cannot  herself 
contract,  unless  so  far  as  she  may  have  a  separate 
estate)  the  agent  in  law  for  the  husband,  to  bind  him 
and  to  pledge  his  credit,  by  what  otherwise  might  bo 
her  own  contract  if  she  were  a /emc  sole?  It  is  suffi- 
cient to  say  that  all  the  authorities  show  that  there  is 
no  such  mandate  in  law,  except  in  the  particular  case 
of^necessity,  a  necessity  which  perhaps  prima  facie 
may  arise  when  the  husband  has  deserted  the  wife,  or 
compelled  her  to  live  apart  from  him,  without  properly 
providing  for  her,  but  which,  when  the  husband  and 
wife  arc  living  together,  cannot  be  said  #trer,  prima 
facie,  to  nrido,  because  if  in  point  of  fact  she  is  main- 
tained, there  is,  in  that  stat«  of  circumstances,  no 
prima  facie  evidence  that  the  husband  is  neglecting  to 
discharge  his  proper  duty,  or  that  there  can  be  any 
necessity  for  the  wife  to  run  him  into  debt  for  the  pur- 
pose of  keeping  herself  alive  or  supplying  herself  with 
necessary  clothing.  I  therefore  lay  aside  tliat  propo- 
sition, and  think  it  clear  that  there  is  no  mandate  in 
law  by  the  mere  fact  of  marriage  applicable  to  such  a 
state  of  circumstances  as  we  have  at  present.  Then, 
the  next  question  is,  whether  the  law  implies  a  man- 
date from  cohabitation?  If  it  does,  on  what  principle 
does  it  do  so  ?  Cohabitation  is  not  like  marriage,  a 
status,  or  a  new  contract —it  is  a  general  expression  for 
a  certain  condition  of  facts;  and  if  the  law  does  lov^V^ 
any  such  mandate  Itoth  ^o\»X>\\»sXftTi'»  \^  \n?as^.\«k  '^^ 
an  ImpWcaUou  ol  taat,  axv^  noX.  %a  ^  lawwMawrs  ^^^^- 
l  sion  of  law.   IView  «t^.  wo  doxiXsK.,  ^Vl^xv%  imX\^^^vc«« 
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which  say  that  tho  ordinary  stato  of  cohabitation  be- 
tween husband  and  wife  carries  with  it  some  presump- 
tion, some  prima  facie  evidence  of  an  authority  to  do 
those  things  which,  in  the  ordinary  circumstances  of 
cohabitation  between  husband  and  wife,  it  is  usual  for 
a  wife  to  have  authority  to  do.  Mr.  Benjamin  says 
that  those  words  are  not  the  best  which  mi};ht  be  used 
for  tho  purpose,  but  that  "apparent  authority*'  or 
'*  ostensible  authority  "  would  be  better.  I  am  not  at 
all  sure  that  Mr.  Benjamin's  words  may  not  be  very 
^ood  words  for  that  ordinary  state  of  circumstances  in 
the  case  of  cohabitation  between  husband  and  wife, 
out  of  which  the  presumption  arises,  because  in  that 
ordinary  state  of  circumstances  the  husband  may  truly 
be  said  to  do  acts,  or  to  consent  evidently  to  acts, 
which  hold  the  wife  out  as  his  agent  for  certain  pur- 
poses. Then  tho  word  "apparent,'*  or  the  word  "os- 
tensible," becomes  appropriate.  But  where  there  is 
nothing  done,  nothing  consented  to  by  the  husband  to 
justify  the  proposition  that  he  has  held  out  the  wife  as 
his  agent,  then  I  apprehend  that  the  question  whether, 
OS  a  matter  of  fact,  he  has  given  tho  wife  authority,  i§ 
one  that  must  be  examined  upon  the  whole  circum- 
stances of  the  case.  No  doubt,  though  not  intending 
to  hold  her  out  as  his  agent,  and  though  she  may  not 
actually  have  had  authority,  the  husband  may  so  have 
conducted  himself  as  to  entitle  a  tradesman  dealing 
with  him  to  rely  upon  some  appearance  of  authority. 
If  he  has  done  so  he  may  be  bound,  but  the  question 
must  bo  examined  as  one  of  fact,  and  all  the  authori- 
ties, as  I  understand  them,  practically  treat  it  so,  when 
they  speak  of  this  as  a  presumption  jn'ima  facie  not 
absolute,  not  in  law,  but  capal^le  of  being  rebutted ; 
and  when  Pollock,  C.  B.,  in  the  case  of  Johnston  v. 
Sumner  {ubi  sup.)^  said  that  all  the  usual  authorities 
of  a  wife  under  those  circumstances  might  be  assumed, 
notwithstanding  any  private  arrangement,  I  apprehend 
that  he  had  in  view  that  state  of  facts  under  cohabita- 
tion, when  a  wife  is  managing  her  husband's  house  and 
establishment,  which  usually  raises  the  presumption, 
which,  when  once  raised,  by  the  husband's  acts,  or  by 
his  assent  to  the  acts  of  his  wife,  doubtless,  as  against 
the  person  relying  upon  that  appearance  of  authority, 
might  not  be  got  rid  of  by  a  mere  private  agreement 
between  the  husband  and  wife.  Pollock,  C-  B.,  in 
another  case  which  was  cited  during  the  argument, 
viz.,  the  case  of  lienatix  v.  TeaJcle  (ubi  itup.)^  said  that 
the  case  of  the  wife,  as  to  principle,  at  all  events,  was 
not  different  from  that  of  anybody  else  in  an  es- 
tablishment. If  there  is  an  establishment,  of  which 
there  is  a  domestic  manager,  although,  perhaps,  the 
wife  is  the  most  natural  domestic  manager,  and  the 
presumption  may  be  strongest  in  particular  circum- 
stances when  she  is  so,  yet  the  presumption  is  the 
same  from  similar  facts,  even  if  she  be  not  a  wife,  but 
merely  a  woman  living  with  a  man  and  passing  as  his 
companion,  with  or  without  the  assumption  of  the 
name  of  jrife.  It  is  also  the  same  if  the  person  to 
whom  the  domestic  management  Is  delegated  is  a 
housekeeper  or  a  steward,  or  any  other  kind  of  servant. 
Therefore,  it  is  in  all  these  cases  really  a  mere  question 
of  fact.  Now  in  this  case,  that  ordinary  state  of  cir- 
cumstances which  usually  accompanies  cohabitation, 
when  there  is  a  house  and  an  establishment,  is  entirely 
wanting.  There  was  here  no  bouse,  there  was  here  no 
establishment,  and  none  of  these  things  wore  done  in 
the  way  of  living  upon  credit  for  the  ordinary  neces- 
sary purposes  of  providing  for  the  daily  wants  of  an 
establishment  which  ordinarily  raise  the  presump- 
tion. The  husband  and  wife  were  both  servants  of  a 
company  of  hotel  kec:H»r8  at  Bradford.  They  not  only 
were  their  servants,  but  they  lived  in  the  hotel  which 
belonged  to  their  employers ;  the  whole  of  their  board 
and  lodging  (which,  I  take  it  upon  the  evidence,  in- 
oJuded  that  of  their  ohlldren)  was  foaod  for  them,  and 
therefore  there  wan   no   hoasehold  to  be  managed; 


there  was  no  domestic  management  at  all,  in  point  of 
fact.  The  credit,  such  as  it  was,  was  given  by  a  London 
tradesman  to  a  woman  living  in  Bradford  in  these  cir- 
cumstances :  No  single  act  was  done  by  him  which 
shows  that  he  was  dealing  upon  the  faith  of  any  ap- 
pearance of  authority  in  the  wife,  for  he  made  out  all 
the  bills  to  the' wife  in  her  own  name,  which,  no  doubt, 
would  not  have  prevented  him  from  resorting  to  the 
husband,  if  the  husband  was  otherwise  liable,  but  cer- 
tainly does  not  assist  his  case  as  tending  to  show  that 
he  was  misled  by  any  appearance  of  authority  into 
supposing  that  he  was  giving  credit  to  the  husband. 
That  the  husband  never  knew  any  of  these  things  is 
made  perfectly  clear.  The  necessary  ooucluslon  of  fact 
is  that  the  husband  never  did  hold  out  his  wife  as  hav- 
ing any  authority,  by  any  act,  or  by  any  consent  of  his, 
either  to  the  plaintiff  or  to  the  class  of  i>ersons  to 
whom  the  plaintiff  belongs,  and  of  whose  dealings  the 
plfrintiff  might  be  presumed  to  have  any  knowledge. 
Then,  if  the  plaintiff  can  recover  at  all,  it  must  he 
either  because  there  was,  notwithstanding  this  state  of 
things,  an  authority  in  fact,  or  because  there  is  au  au- 
thority in  law,  from  the  necessity  of  the  case.  I  think 
it  would  really  be  doubtful  whether  the  ordinary  pre- 
sumption even  shows  the  authority  iu  the  state  of  facts 
which  I  have  mentioned ;  but  taking  it  to  be  so,  seeing 
that  the  clothes  might  be  necessary  for  the  wife,  and 
that  if  there  were  no  means  of  supplying  them  other- 
wise, it  would  be  the  husband's  duty  to  supply  them, 
the  evidence  conclusively  shows  that  there  was  no 
authority  in  fact.  It  is  said  that  when  this  married 
pair  lived,  four  or  five  years  before  the  beginning  of 
the  dealings  between  the  wife  and  the  plaintiff  (and  a 
considerably  greater  distance  of  time  before  this  par- 
ticular debt  was  contracted),  at  Westward  Ho,  in  Dev- 
onshire, there  were  some  other  people  who  did  give 
credit  to  the  husband,  the  wife  acting  as  [his  agent. 
That  the  plaintiff  ever  heard  of  that  is  not  so  much  as 
suggested.  More  than  four  years  before  any  dealings 
with  the  plaintiff  began,  ^hat  state  of  things,  being 
disapproved  by  the  husband,  was  put  an  end  to.  The 
husband  expressly  determined  and  revoked  any  au- 
thority which  he  might  previously  have  given  to  the 
wife;  and  he  afterward,  at  the  time  this  debt  was  con- 
tracted, made  her  an  allowance  amply  sufflolent  for 
any  necessary  purposes  of  her  clothing,  according  to 
the  state  of  the  circumstances  and  his  condition  in 
life.  It  is  said  that  of  that  revocation  the  plaintiff  had 
no  notice ;  but  the  plaintiff  had  no  notice  of  the  cir- 
cumstances that  made  the  revocation  necessary;  he 
never  had  notice  of  any  single  fact  except  that  this 
was  a  married  woman ;  and  more  than  four  years  be- 
fore the  beginning  of  his  dealings  with  the  wife,  there 
was  an  ending  of  the  authority  (if  ever  it  had  been 
given  to  her)  to  bind  her  husband  as  his  agent  toward 
other  persons.  Then  the  question  is,  whether,  because 
these  articles  are  found  to  be  in  some  sense  necessaries 
in  their  nature,  tho  husband  can  be  bound?  It  would 
be  perfectly  clear  that  when  a  reasonable  allowance  is 
made  by  the  husband  to  the  wife,  as  in  this  case  was 
made,  sufficient  to  cover  a  proper  expenditure  for  her 
own  and  her  children's  clothing.  It  is  totally  impossible 
to  imply  ex  necessitate  any  authority  of  hers  in  law  to 
bind  him,  even  if  she  had  purported  to  do  so.  These 
observations  seem  to  me  to  dispose  of  the  whole  case; 
but  I  must  add,  that  without  going  into  the  anthorl- 
tles,  I  think  if  the  principles  which  run  through  them 
from  first  to  last  are  regarded,  rather  as  casual  dicta, 
colored,  as  they  necessarily  would  be,  by  the  circum- 
stances of  particular  cases  in  one  judgment  or  In  an- 
other, the  whole  of  the  judgments,  being  oonsistent 
with  reason  and  justice,  are  also  consistent  with  the 
decision  which  was  arrived  at  by  the  majority  of  the 
Court  of  Common  Pleas  in  the  case  of  JcOy  ▼.  ileet, 
vbi  sup.  Therefore,  my  lords,  I  hombty  move  your 
^  \0Td«\iVvft  that  this  appeal  thould  be  dlinilaeBd« 
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that  tbe   judgment  of   the   oourt   below   should   be 


Lord  Bi^CEBUitM.  Mr  Lord! :  K  It  were  unt  that 
tbli  case  Is  preaUel7  Ideiitloal  witb  tbe  ctue  at  Jolly  v. 
JUa,  ubf  tup.,  I  Bbould  tbiiik  U  desirable  to  apeak 
more  at  leuEth  than  I  propose  dow  to  do.  The  opinion 
npou  wblch  I  advUe  jour  lordohlpe  to  act  Is,  that  tbe 
majurlty  of  the  oourt  In  tbe  oaae  of  JoBu  r.  Rtr».  vbl 
tup.,  were  rigbt  <u  tbe  Judgment  whiob  tbej  gave,  aud 
It  \b  admitted  that  that  guverus  the  present  case.  I 
also  thiuk  tbat  the  judgmeut  wbioh  Bylcs,  J.,  khvo 
npou  that  oo«Bsloii  (which  It  Is  admitted  miglit,  If  It 
were  good,  ■ppl}'  to  tbe  praseuC  ease)  was  not  oorrecl 
M  applied  to  that  case,  and  la  nut  applicable  now.  I 
pranilie,  as  did  the  majorltj  of  tbe  oourt  lu  JdUy  v, 
Rtta,  ttbl  sup.,  bj  sajiug  that  no  question  arises  here 
ai  to  what  would  be  the  case  if  the  wife  had  been  lett 
destitute,  and  had  not  been  allowed  what  was  proper 
for  her  estate  and  condition.  It  there  had  been  de- 
sertion and  orueltj,  so  that  she  bad  not  been  supplied 
witb  what  was  proper,  no  question  arlsBS  here  as  to 
whether  she  would  not  have  had  authority  to  pledge 
her  huaband's  credit  to  get  guoh  things.  But  that  Is 
□ot  the  oase  here  at  all.  This  Is  almplj  a  case  where  a 
husband  is  living  with  his  wife,  though  tbej  are  not 
keeping  up  anj  household  establishment;  aud  he,  In 
fact,  makes  her  an  allowanoe,  wblob  both  husband  and 
wife  seem  to  think,  so  far  as  one  can  Judge  from  ap- 
pearances, would  ha  sutBoieut  to  enable  her  to  suppl; 
herself  with  all  nnoessarr  olotbes.  Sbe  did  get  clothes 
and  there  was  evidence,  which  satisfied  tbe  Jut?,  that 
the  husband  reallr  and  tmly  told  her  tbat  sbe  was  not 
to  pledge  his  credit,  and  tbat  she  bad  assented.  Tbe 
qaeatlon  comas  to  ba,  first,  bad  she,  from  ber  position 
u  wife,  autborlty  to  pledge  her  husband's  credit,  al- 
though the  husband  bad  revoked  that  authorlt^T  I 
grant  that  the  fact  of  a  man  living  with  his  wife,  fra- 
queutlj,  and  indeed  alwaja,  does  afford  evidence  that 
be  Intrasta  her  with  such  authorities  as  are  commonly 
and  ordinarily  given  by  husband  to  wife.  I  sbould  any 
tbat  It  might  b«  a  matter  of  doubt  whether  It  is  so 
perfectly  certain  that  the  articlea  supplied  bj  milliners 
■re  alwaya  to  be  procured  upon  tbe  credit  of  the  hus- 
band, so  as  to  make  that  a  prima  facit  part  of  the  au- 
thority. But  I  will  assume  that  It  would  bo  ao.  In 
the  ordinary  case  of  tbe  management  of  a  bousehold 
the  wife  is  tbe  manager  of  tbe  household,  aud  would 
Deoeuarilrget  short  and  reasonable  credit  on  butohera' 
and  bakers'  blUs.  and  sucb  things;  and  for  those  she 
would  have  authority  to  pledge  the  credit  of  the  hus- 
band. I* think  that  if  tbe  husband  and  wife  are  living 
together,  that  is  a  presumption  of  fact  from  which  the 
inrj  mar  Infer  that  the  husband  re<dly  did  give  hla 
wife  Bucb  authority.  But  even  then,  I  do  not  think 
llie  aatborlcy  would  arise  so  long  as  be  supplied  her 
with  the  means  of  procuring  the  articles  otherwise. 
Bat  tbat  li  not  the  presaut  queatiou,  which  is  tbli; 
Had  the  wife  a  mandate  to  order  the  clothes  which  it 
would  be  jtropM  for  her  in  ber  station  in  life  to  have, 
tbonib  tbe  huslMUid  had  forbidden  ber  to  pledge  his 
eredlt.  and  bad  given  her  money  to  buy  clothes  T  I 
tbluk.  tor  Che  reasons  given  by  tbe  majority  of  tbe 
Mart  In  JoUy  v.  Red.  ubi  sup.,  and  also  by  tbe  Judges 
tn  the  Court  of  Appeal  In  this  case,  that  there  Is  no 
•athoritr  and  no  principle  for  saying  that  tbe  wife  bad 
aatfaorltj  to  pledge  her  husband's  credit.  I  quit«  agree 
tbat  It  the  bnslnnd  knew  tbat  the  wife  bad  got  credit, 
if  be  had  allowed  tbe  tradesmen  to  suppose  that  be 
Uatsdl  bad  sanotioned  the  transaotious  by  paying 
Himi.  or  In  other  ways,  it  might  very  well  be  stKued 
that  be  would  have  given  such  evidence  of  authority 
Ibat  It  b«  did  reroke  it,  be  would  be  bouud  to  give 
■Mtleo  ot  (bo  nvooatlon  to  the  tradesmen  and  to  all 
rtn  had  aeted  ivon  the  taltb  ol  bis  authoritj  and 
■Mttab    nMtwooU  both* KeiMmlralei  bat wbon 


an  agent  is  clothed  witb  an  authority-  and  afterward 
that  authority  la  revoked,  uulesa  that  revocation  has 
been  mode  known  to  those  who  have  dealt  witb  him. 
they  would  be  entitled  to  say,  "Tbe  principal  la  pre- 
cluded from  denying  tbat  that  autLorlty  continued  to 
exist,  which  he  had  led  us  to  believe,  lU  reasonable 
people,  did  formerly  exist."  Now.  there  may  be  many 
oases  in  which  tbe  husband  has  so  aaiiotioned  bis  wife's 
pledging  bU  credit,  but  there  is  not  any  auob  caae  here, 
Thoae  coaea  in  Ireland  wiiich  have  been  referred  to. 
seem,  as  far  as  I  could  see  by  a  alight  glance,  to  be  oases 
where  tbe  husband  bod  aaseuted  to  the  contracts  In 
auoh  a  way  that  he  could  not  deny  them  afterward. 
Witb  that  we  have  notblug  at  present  to  do.  But  I 
cannot  agree  with  Byles.  J.,  that  there  la  any  author- 
ity eatabliabed  by  the  oasea  tbat  tbe  fact  of  a  wite  liv- 
ing along  with  a  husband  alone  entitlHS  the  tradeamen 
to  presume  that  the  husband  has  given  au  authority  so 
as  to  preclude  tbe  husband  from  denjingit.  I  think 
that  when  huaband  and  wife  are  living  togetber.  It  la 
open  to  the  buaband  to  prove,  if  ho  can,  the  foot  that 
the  authority  does  not  exist,  it  being  a  question  for  the 
jury  whether  a  bona  Jhle  authority  did  or  did  not 
ailat.  This  la  not  a  case  of  withdrawing  authority 
ouce  given.  The  question  Is.  whether  the  plaintiff,  who 
had  never  dealt  with  the  wife  or  tbe  husband  before, 
was  entitled  to  assume  that  there  was  suob  an  author- 
ity implied  In  the  mere  fact  that  the  wife  was  llviiiir 
witb  ber  buaband,  and  I  think  iha  law  la  not  so. 

Lord  Watson.  My  Lords :  In  this  case  I  shall  con- 
tent myself  witb  Bajing.  that  notwitbatauding  the  able 
and  ingenious  argument  of  tbe  learned  cuunael  for  the 
appellants.  I  am  very  clearly  of  opinion  that  both 
upon  principle  and  according  to  the  autboritiea.  tbe 
case  ot  JoU]/  v.  Rees,  vbi  sup.,  was  well  deoidod ;  and 
I  therefore  concur  iu  the  judgmeut  which  your  lord- 
ships propose. 

Order  affinned. 
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Skoina  v.  Salmon  bt  ai.,  13  L,  T.  Bep.  (N.  S.)  573. 

Three  persons  went  out  toffstber  for  liSe  practice.  Tiiey  se- 
lected a  Belli  near  to  a  house  and  put  up  a  target  In  a  tree 
at  a  distance  of  about  100  yards.  Four  or  Ave  shots  were 
Qred.  and  by  one  ot  them  a  boy  who  nas  lu  a  tree  in  a  gar- 
den at  a  distance  of  SOS  yards  was  killed.  It  was  not  clear 
wblch  person  dred  the  shot  that  killed  the  boy.  Htld,  that 
all  tbree  were  guilty  of  manslaughter. 


The  tbree  prisonera,  George  Salmon.  John  Salmon 
and  Hancock,  wore  tried  before  me  on  the  27th  July, 
18SD,  for  the  mauBlaughter  ot  Wliliam  Wells,  a  little 
boy  ot  teu  years  old,  under  the  following  oiroum- 
stanoes : 

Oeorge  Salmon  Is  a  member  of  tbe  Prome  Selwood 
Rifle  Corps.  On  the  29th  May,  1880.  he  attended  the 
rifle  practioe.  He  took  his  rifle  from  the  armory,  had 
fourteen  ball  cartridges  served  out  to  him,  aud  fired 
them  all  away.  After  tbe  praotloe  woa  over  he  took 
awar  witb  him  bis  rifie.  which  It  waa  his  duty  to  re- 
turn to  the  armory.  He  did  not  take  it  back,  and  tbe 
drill  instructor  missed  six  cartridges  from  the  maga- 
line  wbeu  he  went  tbere  abont  half  an  hour  after  the 
pnultice  waa  over. 

About  seven  o'olook,  tbat  is  sbortlr  after  the  prac- 
tice was  over,  the  three  prisoners  came  together  tu  the 
bouse  ot  a  witness  (Newport)  who  was  oaUicA,  wd& 
whose  evldeuoo,  to  tw  »»\t\amiMrfaiVi'ft»\^a*.^B. 
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"Tha  three  prisoners  came  to  mj  lather's  house 
Bomenhere  about  seven  in  the  eveutng  on  the  29th 
Maj.  Qeorge  Salmon  bad  a  rifle  with  him  aod  some 
ball  oartridges.  All  three  wanted  to  fire  off  one  or  two 
shots,  and  t he j  asked  me  fur  sometbliig  toflreat.  I 
gave  Ibem  a  board  from  our  fowl  house.  I  went  with 
them  into  a  field  close  by.  and  tbe  prisoner  Hancock 
climbed  into  a  tree.  George  Salmon  haudod  up  the 
bo]ird  to  him.  Hancock  fixed  It  in  tbe  tree  about  el^ht 
feet  from  tbe  ground.  Thej  all  went  about  100  yards 
up  tbe  field,  and  all  laid  down  in  the  grass.  I 
heard  two  shots.  I  cannot  tell  which  of  them  flred 
the  shots,  tor  I  was  looking  at  the  board.  I  am  sot 
sure  whether  the  first  shot  struck  tbe  target;  the  sec- 
ond shot  did  strike  it.  I  do  not  know  which  of  tbem 
flred  it.  Two  more  shots  were  fired  afterward,  when 
Weils  and  Knight  oame  running  up  and  told  us  what 
had  happened." 

"What  bad  happened"  was  this:  The  deceased, 
William  Wells,  was  with  his  young  sister  in  his 
tuther's  garden,  and  her  evidence  was  as  follows : 

"  There  is  a  low  apple  tree  in  mj  father's  gnrden  with 
a  rose  tree  in  it.  H;  brother  got  up  into  the  apple  tree 
to  water  tho  rose;  while  my  brother  was  in  the  tree  I 
beard  a  shot  i  it  passed  t)irouf;h  tbe  tree,  tor  some  of 
tbe  leavi'S  fell  dowu  from  the  tree;  I  called  to  my 
brother,  but  he  answered  and  said  he  was  safe.  Then 
there  was  another  shot,  and  m;  brotlier  fell  out  ot  tbe 
tree  dead  on  the  ground.  There  were  four  or  five 
shots  Dred  altoKether,  I  tbtuk  the  second  shot  killed 

It  was  proved  that  the  distance  from  the  spot  where 
the  shot  was  llred  to  the  tree  in  which  the  boy  was 
killed  was  393  yards ;  but  the  rifle  was  sighted  for  900 
yards,  and  would  probably  be  deadly  at  a  mile. 

There  was  evidence  of  conversations  by  the  prlsou- 
ers,  and  of  other  oircum stances  showing  that  the  death 
ot  the  boy  was  caused  by  one  of  the  shots  fired  by  tbe 
prisoners.  The  jury  found  tbe  prisoners  guilty  of 
manslaughter.  'The  trial  judge  altoned  tbem  to  go 
out  on  bail  until  he  could  take  the  opinion  ot  tbe 
Court  of  Criminal  Appeal  on  tbe  ease. 

CoLBKiDOB,  C.  J.  I  am  of  opinion  that  the  convio- 
tlon  was  right  and  ought  to  be  afiSrmed.  If  a  person 
does  a  thing  which  in  itself  Is  daugerous,  and  without 
taking  proper  precautions  to  prevent  danger  arising, 
Bud  it  ho  so  does  it  and  kills  a  person,  It  is  a  criminal 
Mt  as  against  that  person.  That  would  makeit  clearly 
manslaughter  as  regards  tbe  prisoner  whose  shot  killed 
the  boy.  It  follows  as  the  result  of  tbe  culpable  negli- 
gence of  Ibis  one  that  each  ot  the  prisoners  is  answer- 
able for  the  acts  of  the  others,  they  all  being  engaged 
in  one  common  pursuit. 

FiEU).  J.  I  am  of  the  same  opinion.  At  first  I 
thought  It  was  necessary  to  show  some  daty  on  the 
part  of  the  prisoners  as  regards  the  boy.  but  I  am  now 
aatisUed  that  there  was  a  duly  on  the  part  ot  the  pris- 
oners toward  tho  public  generally  not  to  use  an  instru- 
ment likely  to  cause  death  without  taking  due  and 
proper  precautions  to  prevent  injury  to  the  public. 
Looklug  at  the  character  of  the  spot  where  the  firing 
took  place,  there  was  sufBoient  evidence  that  all  three 
prisoners  were  guilty  of  culpable  negligeuoe  under  tbe 


Lopes,  J.,  ooncurred. 

Stephen.  J.  I  ;iin  nt  opinion  tfaat  oil  three  prisoners 
were  guilty  of  manalaughter.  The  oulpablo  omission 
ot  a  duty  which  tends  to  preserve  life  Is  homicide; 
and  it  is  the  duty  ot  every  one  to  take  proper  precau- 
tions in  doing  an  act  which  maybe  dangerous  to  life. 
In  this  cose  the  firing  ot  the  rifle  was  a  dangerous  act, 
and  all  three  prisoners  were  jointly  responsible  for  not 
taking  proper  precautions  to  prevent  tlie  danger. 

WATKiy  Wnj.iAMS,  J.,  concurred. 

ConvieUonaffinmd. 
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—  The  names  ot  actions  no  longer  exist,  but  we  retain 
in  foot  the  action  at  law  and  the  suit  In  equity.  Tbe 
pleader  need  not  declare  that  his  complaint  is  In  either, 
aud  thooomplBlut  maybe  framed  with  a  double  aspect, 
but  in  every  cose  the  judgment  sought  must  be  war- 
ranted by  the  factd  stated.  See  Wheelocb  v-  Lee,  Tl 
N.  T.  600;  Hole  v.  Omaha  Nat.  Bank.  49  id.  6%; 
Brodley  V.  Aldrich,  40  Id.  612;  Stemberger  v.  MoQov- 
ern.  M  id  12;  Margrat  v.  Muir,  67  id.  IE9;  Dobsou  v. 
Pearce,  Vi  id.  IfiC;  Crory  v.  Goodman,  Id.  2B6.  The 
pll^ntitr  can  have  no  relief  that  is  not  consistent  with 
the  case  made  by  his  complaint  aud  embraced  within 
the  issue.  He  must  therefore  establish  his  alleKation*, 
aud  if  they  wamnt  legal  relief  only  he  cannot  have 
equitable  relief  upon  the  evidence.  lie  must  bring  bis 
case  within  tho  allegations  as  well  as  within  the  proof. 
Salter  v.  Ham,  31  N.  Y.  3U1;  Heywood  v.  Butfi^o.  1* 
id.  UO;  Arnold  v.  Angcli,  iUid.  608;  People's  Bank  T. 
Mitchell,  73  id.  41G.  In  an  action  against  the  city  of 
New  York,  the  complaint  demanded  payment  of  tbe 
snm  ot  (200.000  as  damages  for  the  fraudulent  obtain- 
ing of  a  deed  ot  release  mentioned  therein.  It  alleged 
that  the  defendant  fraudulently  aud  with  Intent  to 
deceive  and  defraud  plaintiff  out  of  certain  speoifled 
property,  kept  concealed  from  pl^ntitT  certain  facts 
and  made  certain  misrepresentations,  and  that  plaint- 
iff, induced  by  such  misrepresentations,  eseoated  and 
delivered,  without  cousi deration,  to  defendant  a  deed 
ot  his  interest  in  property,  and  that  the  iut«re«t  Con- 
veyed was  worth  the  sum  specifled.  Upon  this  oom- 
pialiit  defendant  took  issue.  Held,  that  the  case  did 
not  present  matters  ot  equitable  cognizance;  that  a 
jury  was  an  appropriate  trlbunsl  for  tbe  trial  of  the 
issues  formed  ;  that  a  decision  ot  a  referee  appointed 
by  the  consent  of  parties  must  be  treated  like  a  vet^ 
diet  of  a  Jury,  and  it  upon  conflicting  evidenoc  would 
be  conclusive  upon  this  court,  if  approved  by  the 
General  Term.  Quincy  v.  White,  G3N.  Y.  370;  Leon- 
ard V.  New  York  Tel.  Co.,  41  id.  644;  Stillwell  v.  Mu- 
tual Life  Ins.  Co.,  72  id.  SSS;  Andrews  v.  Raymond, 
SB  Id.  076.  Judgment  ofBrmci].  Strvent  v.  Mayor  qf 
Nae  York.  Opinion  by  Danforth,  J. 
[Decided  March  1, 1881.] 

ASSIOBHETIT  FOR  CBEDITOBB— OtTINO  ABBtOina 
ACTBORITY  TO  COUPROHISE  WITH  CBEllrrOBS,  F&AITI>- 
ULENT  AKD  VOID  AS  IN  SElAr  OF  CUBDIIDBS.  —  la  On 

assigumeut  for  the  benefit  ot  creditors,  tha  aatlgnor 
declared  the  conveyance  to  Be  in  trust,  Qrst  to  sell  aod 
dispose  ot  his  property  and  collect  the  debt*  due  him, 
"and  the  taking  a  part  of  the  whole  wheu  the"  as- 
signee ''shall  deem  It  expedient  to  so  do."  A  second 
clause  prescribed  tho  distribution  and  payment  of  tiM 
proceeds  to  all  creditors  of  tbe  assignor  for  hii  liabili- 
ties to  them,  or  it  insufficient,  "in  proportibn  to  their 
respective  demands."  But  it  further  declared  that  tbe 
assignee  "may  have  tbe  right  to  compromise  with" 
those  creditors  It  in  his  opinion  "  it  would  be  odvant*- 
geons"  to  tbem  and  to  the  assignor.  Held,  that  the 
provisions  of  the  first  clause  would  not  peesasarily 
render  the  assignment  Invalid.  But  the  provlrioQ  In 
the  second  clause,  authorizing  the  assignee  to  compro- 
mise with  the  creditors  woald  have  snoh  an  effect, 
within  tbe  rule  in  Wakeman  v.  Orover.4  Pai.23;  S.  a, 
11  Wend.  167.  adopted  la  many  later  owes  as  the  only 
safe  one.  which  regards  every  assignment  operating  to 
delay  creditors  for  any  reason,  not  distinctly  oaloalat«d 
to  promote  their  interests,  oi  contimry  to  the  ototota 
of  frauds  and  therefore  void .  In  this  MM  the  asaigiiM 
hot,  ander  the  assignment,  a  dlaoretlnn  t«  ooapto- 
mlM,  mnd  In  ucgotlulng  thont<w  tbe  lutarMtof  tte 
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oasiKiiiir  IB  to  be  Teearded.  It  oatitiot  be  bbiiI  that  he 
baa  devtitpcl  bia  property  alieolutely  and  niicoiiditiDii- 
tiXy  to  the  pajmeiit  o(  hU  debts.  Wbile  plaoiiig  bis 
property  beyond  lbs  reach  of  prooess,  the  ausiftuor  re- 
taiiiB  no  Interest  to  be  proi'lded  lor,  delayB  it9  applica- 
tion to  the  pajtoent  ot  debti  by  invosllng  bis  truaten 
with  a  power  which  requires  time  for  its  eieciitlnn, 
kiid  then  prohibits  itsexcroiseunicss  it  ia  adraiitaKCous 
to  him ae it.  Aud  to  acompronilse  it  ia  eaaeiitial  that 
both  tbe  creditor  and  the  aaaiKnen  aasents.  An  at- 
tampt  to  aoinproDiiso  must  preocde  pajmeiit,  and 
henoe  tbiTs  Is  on  tbe  (ace  of  tbo  arraneenient  an  Intent 
to  delay  payment  ot  debts  and  one  to  create  a  tniat 

the  idiitrument  void.  The  case,  Horn  v.  Honrlquez, 
13  Wend.  240,  distinguished  on  the  grouDd  that  there 
the  creditor  consented  to  the  asaignmetit.  It  [a  bIbo 
an  objection  to  the  aanltpimeiit  that  under  ita  provis- 
ions the  aeslfcnee  could  delay  tbe  execution  ot  tbe  other 
trosls  uotil  he  aanertalned  whether tbeoreditora  would 
OompromiBe.  Wbetber  delay  la  directed  by  the  inatni- 
Ineut  or  jnBtified  by  ita  proviaioua,  or  mode  nooeasary 
for  tbtir  execution,  except  bo  (aras  that  delay  is  Inci- 
dent to  the  ouuverslon  of  asaets  and  the  payment  of 
debts,  can  make  [lo  difference.  Nicholson  v.  Iieavitt, 
e  N.  r.  510 ;  Brisbara  r.  TilUnBhast.  13  id.  Z15.  Order 
»fflrmed  aad  Judgmont  abaoluto  on  stipulation.  Ha- 
Conmll  T.  Shenimid.  Opiuion  by  Danforth,  J. 
[Deoided  Mareh  15.  1881.] 

WIAIA^T  flUCCESSPm.  PABTT.  —  FfODi  a  Judgment  In 
fxTor  o(  plalullff  Qpou  a  referee's  import  di'feiidant  ap- 
pealed to  the  General  Term,  whicb  affirmed  tbe  judg- 
Xneut  with  costs.  Defendant  then  appealed  to  the 
Court  ot  Appeals  and  anew  trial  was  ordered  with 
"costa  to  abide  the  OTeut."  Upon  the  second  trial  the 
XilaiiitlEf  again  succeeded.  The  clerk  taxed  tbo  ooats 
■>(  the  flriit  trial  and  ot  the  appeals,  inoludin);  that  to 
»be  Court  ot  Appeals,  in  favor  ot  the  pUlntiff.  Hrld, 
*bat  the  taxation  by  the  clerk  waa  right.  The  pialntlfr 
Is  entitled  to  tax  the  costs  ot  the  appeal  to  this  eourt. 
The  event  ot  the  new  trial  was  tbe  eiroumstsnce  which 
"^laa  la  determine  which  party  should  recover  to  costs 
ot  tbe  appeal.  The  order  did  not  limit  the  recovery  ot 
«OBta  to  the  prevailiOE  party  on  the  appeal.  The  terms 
«>n  which  a  nen-  trial  la  grauted  aa  respocta  coats  are 
'^Titbin  the  diaaretlon  ot  the  court.  Thia  court  hoa 
often  limited  the  recovery  ot  costs  on  appeal  to  one  ot 
%be  parties,  but  where  tbe  order  reverslug  a  judgment 
Knd  graotini;  a  qew  trial  Is  mode  with  coats  to  abide 
tbe  event,  without  other  limitation,  "  vre  understand 
that  the  party  finally  succeeding  in  the  action  la  enti- 
tled total  them.  This  conscruotion  waa  put  upon  a 
■imllar  order  in  Koon  v.  Thurman,  2  Hill,  8Q7.  lu 
"Cniou  Truat  Co.  v.  Whtlon,  78  N.  Y.  491,  wo  refused 
to  Interfere  with  the  construDtInu  given  by  the  Geu- 
•nJ  Term  ot  the  First  TIepartment  to  ita  owu  order, 
7he  questlou  here  is  na  to  the  conatructlon  ot  our 
•jrder."  Order  reversed.  First  Vatfoiiol  Dank  of 
MeadvUU  v.  Fouilh  iValfonoI  Dank  of  New  York. 
Opinion  by  Andrews.  J. 
IDecided  March  8. 1881.] 

EXKCOrOK 

XAHtM  OUT  Of  Statu 


-  While  the  court  has  discovered  no  ili 
which  in  torma  declares  that 
may  not  invent  tunda  In  morteogea  upon  real  estate 
outside  of  tbe  State,  the  drift  of  authority  and  oonsld- 
-OTUtlons  roliitlngtotbeBatetyof  trust  funds  seem  to  re- 
quire that  such  should  be  regarded  as  the  general  rule 
except  In  peculiar  coses.  The  rule  should  not  be  arbi- 
ICHT  »>d  lnflaxU>l«.  lor  it  li  maret;  tha  oat^rowth  ot 


tho  brooder  proposiLiqn  that  the  duty  of  a  trustee  In 
making  investments  Is  to  employ  such  diligence  and 
prudence  as  iu  general  prudent  men  ot  dlscretiou  and 
intelligence  In  sueh  mattcra  employ  in  their  own  like 
affairs.  King  v,  Talbot,  40  N.  Y.  TO.  Tha  rule  la  rec- 
ognized tbnt  BU  executor  must  invest  In  government 
or  real  estate  securities.  Aokermaii  v.  Emott,  4 
Barb.  626.  This  court  does  not  be^ltale  to  recognize 
and  declare  as  the  general  rule  Ibnt  Ibe  trustee  who 
Invesla  beyond  the  Jurisdiction  dors  so  at  tbtrperil  of 
being  held  responsible  for  the  safety  of  the  Invests 
jnent.  But  tliis  rule  relates  only  to  roiuntary  inveit- 
menta  by  the  trustee  having  tbe  fund  in  his  hands  and 
full  opportunity  ond  freedom  of  choice.  In  this  coso 
M.  and  dofeiidaut  were  co-execulurs  of  a  will,  Tlio 
nsaeta  and  the  managempiit  ot  the  trust  estate  passed 
into  the  hands  ot  M..  and  defendant  had  no  part  in 
either.  M.  mingled  tbe  assets  with  his  own  iroperty. 
partially  converted  them  to  his  own  pcraonni  use.  aud 
in  part  lost  tliem  by  unsafe  investments.  Thereafter 
M.  died  leaving  an  estate,  whether  solvent  or  insolvent 
did  not  appear.  There  were  no  assets  ot  the  trust  es- 
tate left  as  such,  but  merely  a  personal  liability  from 
the  estate  of  M.  Defendant,  to  secure  what  was  due 
the  trust  estote.  took  (rcmi  tbe  representatives  of  M. 
an  Bsslgnmentot  abend  and  mortgage  upon  real  estate 
In  Toledo.  Ohio,  which  was  guaranteed  by  tiio  aole  leg- 
atee ot  M.,  who  was  at  that  time  solvent,  and  also  fui^ 
ther  ollaterais  for  safety.  This  waa  done  in  good 
faith  and  under  tho  belief  that  it  was  the  best  that 
could  be  done,  as  the  estate  ot  M.  oould  not  raise  and 
pay  tbe  ready  money.  Htld,  tbiit  it  was  defendant's 
duty  to  take  the  seeurltlea  he  did;  that  the  onilaalou 
to  do  ao  would  hare  been  imprudent ;  that  hie  action 
did  not  come  under  tbe  rule  which  forbids  a  foreign 
investment,  and  that  hoshould  not  be  made  peraonaily 
liable  for  his  acts.  UtUI,  ulao.  that  defendant  was  not 
liable  tor  the  misconduct  ot  M..  the  rule  being  that 
each  executor  is  liable  only  for  his  own  aotsond  cannot 
bo  made  liable  for  tho  negligence  and  waste  ot  another 
unless  be  In  some  manner  aided  or  concurred  therein. 
Sutherland  v.  Brush,  T  Johns.  Cb.  'Zl;  Monetl  v.  Mo- 
nell.  6  id.  283:  Manahan  v.  Gibbons.  19  Johns.  427. 
The  case  ot  Bates  v.  Underbill,  S  Redf.  3G&.  doubled. 
See  Banks  V.  Wlikea.  3  Sandf.  Ch.  OS;  Kip  v.  Dennls- 
tou,  4  Johns.  33;  Kirby  v.  Turner.  Ilopk.  Ch.  SW;  De- 
Forest  V.  Parsons.  1  Hall.  130.  Brld.  also,  that  a  delay 
by  tbe  executor  lu  foreclosing  the  mortgage,  the  reoi- 
son  given  being  that  the  depressed  coudltiou  ot  tbo 
real  estate  market  rendered  It  Inadvisable  at  the  pre- 
sent time  to  do  so,  there  being  no  proof  to  throw  dis- 
credit upon  this  reason,  would  not  be  negligence  mak- 
ing him  personally  liable.  Judgment  of  General  Term 
reversed  and  Ihat  ot  surrogate  aCBrmed.  Ormfsfoii  v. 
Olcott.  Opiuion  by  Finch,  J.  "All  concur  except 
Folger,  C  J.,  dissenting,  and  Rapollo,  J.,  absent.  An- 
drews, J.,  concurs  in  result." 
[Decided  March  1. 1S61.] 

SOMMAni 


Mabinh  Court. —  a  debtor  died  in  1972,  leaving  w, 
leasehold  interest  iu  premlsea  in  New  York  oltynot 
yet  at  an  end.  His  executors  aualifled  and  went  Into 
possession  of  the  premisea  as  owners  of  the  leasehold 
estate.  In  1876  one  Parker,  the  creditor,  recovered  a 
judgment  against  the  executors  and  docketed  It.  In 
March,  18T6,  a  receiver  of  tbe  estate  was  appointed  In 
procoodiiigs  by  tbo  executors  tor  a  oonstruotlon  ot  tha 
will  and  In  prooeedlnge  for  a  partition  of  tbeoitai.e. 
Subsequently  in  that  year,  by  order  of  the  surrogate 
therefor,  the  creditor  issued  an  execution  against  tho 
executors  and  thereafter  Issued  an  execution  which 
the  Snprema  Court  ordered  to  be  levied  upon  UKf  ot 
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the  assets  of  the  testator  in  the  hands  of  the  executors. 
In  1877  the  shorifif,  under  the  last-mentioned  execution, 
levied  upon  the  leasehold  estate,  sold  it  and  at  the  ex- 
piration of  flfteeu  months  ga re  a  deed  to  the  purchaser. 
In  1879,  after  such  deed  was  given,  the  receiver  le^ised 
the  premises  to  H.  who  took  possession.  Heldf  that 
the  possession  of  U.  was  taken  under  a  title  that  was 
subordinate  to  or  extinguished  by  the  judgment,  exe- 
cution, sale  and  deed,  and  that  summary  proceedings 
under  2  11.  S.  512,  §  28,  subd.  4,  for  the  removal  of  IT. 
from  such  premises,were  maintainable  before  a  justice 
of  the  Marine  Court,  and  that  the  fact  tliat  the  execu-' 
tion  was  not  against  II.  was  no  defense.  See  Birdsall 
V.  Phillips,  17  Wend.  4G4;  Hallenbeck  v.  Garner,  20  id. 
22;  Spraker  v.  Cook,  16  N.  Y.  607.  Held,  also,  that  the 
result  would  not  bo  affected  whether  or  not  the  judg- 
ment bound  estates  for  years  in  the  hands  of  executors. 
Judgment  reversed.  People  ex  rcL  Higgins  v.  Mc- 
A^dam,  Opinion  by  Folger,  C.  J. 
[Decided  March  1,  1881.] 


UNITED  STATES   SUPREME  COURT  AD- 

STRA  CT, 


Partnership  —  business  continued  under  wilij 
op  deceased  partner —  wuen  estate  op  deceased 
and  shares  in  profits  not  liable  for  debts  op 
FIRM.  —  W.,  who  was  In  business  with  his  son,  pro- 
vided by  will  that  after  his  death  the  business  should 
be  carried  on  by  the  son  in  the  firm  name;  that  an- 
nually, after  testator's  death,  on  the  first  day  of  Jan- 
uary, the  profits  of  the  business  should  be  ascertained 
and  divided  between  his  son  and  his  wife  and  other 
children.  The  will  also  provided  that  the  capital  in- 
vested by  testator  in  the  business  should  remain  there 
but  that  no  other  property  left  by  him  should  be  liable 
for  the  debts  and  liabilities  of  the  business.  The  tes- 
tator died  in  1872,  and  the  business  was  conducted  as 
directed  in  the  will  until  February  27, 1877,  when  the 
firm,  on  the  petition  of  its  members,  was  declared 
bankrupt  in  the  proper  court.  The  dividends  which 
were  made  from  the  business  were  made  in  good  faith, 
were  really  earned,  did  not  diminish  the  capital,  and 
all  debts  existing  when  they  were  made  were  paid. 
The  insolvency  was  brought  about  by  accommodation 
indorsements  for  others  made  after  the  last  dividend 
was  paid ;  the  firm  but  for  this  would  have  remained 
solvent,  and  in  regard  to  this  none  of  those  Interested 
in  the  dividends  were  to  blame  except  the  sou  who 
conducted  the  business.  In  an  action  by  the  assignee 
in  bankruptcy  of  the  firm  to  subject  the  property  of 
the  testator  which  had  not  been  embarked  in  the  part- 
nership enterprise,  in  the  hands  of  the  devisees,  to  the 
payment  of  the  partnership  debts  and  to  recover  from 
the  wife  and  other  children  of  testator  money  which 
they  had  received  as  dividends  out  of  the  profits  of  the 
business  after  the  death  of  testator,  held^  that  plaintiff 
was  not  entitled  to  the  relief  sought.  In  Smith  v. 
Ay  res,  101  U.  S.  320,  the  legal  principle  lying  at  the 
foundation  of  the  first  of  these  grounds  of  relief  was 
fully  discussed  and  determined.  It  was  there  held 
that  a  testator  might  authorize  the  continuance  of  a 
partnership  in  which  he  was  engaged  at  the  time  of 
his  death,  without  subjecting  any  more  of  his  prop- 
erty  to  the  vicissitudes  of  the  busincsl  than  what  was 
then  embarked  in  it,  and  that  unless  he  had  expressly 
placed  the  whole  or  some  other  part  of  his  estate  under 
the  operation  of  the  partnership,  it  would  not  be  pre- 
sumed that  he  had  so  intended.  See,  also,  Burwell  v. 
Mandeville's  Executors,  2  How.  660;  "Er.  parte  (Gar- 
land, 10  Vesey,  Jr.,  109.  Decree  of  U.  S.  Circuit  Court, 
Kentucky,  affirmed.  Jones  v.  Walker,  Opioion  by 
Miller,  J. 
IDeoided  Feb.  28, 1881.] 

rATMNT  —  WOB   PBOCE88   ALLOW ABUB  —  Vm AT   NEC- 
TO  BUSTAIN  —  NEW  MODE  BY  SUBBVOUZNT  IK- 


y ENTOR.  —  A  patent  for  a  process,  irrespective  of  the 
particular  mode  or  form  of  apparatus  for  carrying  it 
into  effect,  is  admissible  under  the  patent  laws  of  the 
United  States.  To  sustain  a  patent  for  a  process,  the 
patentee  should  be  the  first  and  original  inventor  of 
the  process,  should  claim  it  in  his  patent,  and  if  the 
means  of  carrying  it  out  are  not  obvious  to  an  ordinary 
mechanic  skilled  in  the  art,  his  specification  should  de- 
scribe some  mode  of  carrying  it  out  which  will  produce 
a  useful  result.  If  a  subsequent  inventor  di^over  a 
new  mode  of  carrying  out  a  patented  process,  though 
he  may  have  a  patent  for  such  new  mode,  he  will  not 
be  entitled  to  use  the  process  without  the  oouseut  of 
the  patentee  thereof.  Coming  v.  Burden,  15  How. 
267.  The  decision  in  Mitchell  v.  Tilghman,  19  Wall. 
287,  reviewed  and  overruled ;  and  Tilghmau*s  patent, 
relating  to  the  manufacture  of  fat  acids,  sustained  as 
a  patent  for  a  process.  The  decisions  in  O'Reilly  v. 
Morse,  15  How.  62,  and  in  the  case  of  Nell8on*s  patent 
for  the  hot  blast  (Webster's  Reports),  commented 
upon  and  explained.  Decree  of  U.  S.  Circuit  Court, 
S.  D.  Ohio,  reversed.  Tilghman  v.  Proctor.  Opinion 
by  Bradley,  J. 
[Decided  Feb.  28,  1881.] 

Removal  op  cause— rbsidencb  of  partibi  act- 
ually CONTESTING   DETERMINES  RIGHT  TO,  WITHOUT 
REFERENCE  TO  RESIDENCE  OF  MBRELT  FORMAL  PART- 
IES.— The  L.   Association  was  a  corporation  of  tho 
State  of  Missouri,  doing  a  life  insurance  busiuess,  its 
chief  office  being  located  at  St.  Louis.    By  the  laws  of 
that  State,  upon  the  rendition  of  a  judgment  dissolv- 
ing such  a  corporation  its  assets  vest  in  fee  simple  in 
the  superintendent  of  the  insurance  department  for 
the  benefit  of  creditors  and  policy-holders.    Upon  a 
judgment  in  favor  of  tho  C.  Company,  a  Missouri  cor- 
poration, against  the  L.  Company,  an  action  was  com- 
menced to  dissolve  the  L.  Company  October  13, 1879, 
by  Relf,  the  superintendent  of  insurance,  in  the  courts 
of  Missouri,  and  pending  it  Frost,  a  citizen  of  Missouri, 
was  appointed  temporary  receiver  to  take  charge  of  its 
assets.    On  the  5th  November,  1874,  R,  a  policy-holder 
in  Louisiana,  commenced  suit  against  theL.  Company, 
its  agent  at  New  Orleans,  Frost,  receiver,  and  the  rs- 
oeiver  of  the  C.  Company,  in  a  Louisiana  coart,  asking 
to  have  the  assets  of  the  company  in  Louisana  declared 
a  trust  fund  to  pay  claims  of  Louisiana  creditors  and 
policy-holders  in  preference  to  others.    The  object  of 
this  suit,  as  set  forth  in  the  bill,  was  to  keep  the  Louis- 
iana assets  of  the  L.  Company  out  of  the  hands  of  Relf 
and  his  successors  in  office.    No  relief  was  asked  against 
the  receiver  of  the  C.  Company.    A  receiver  was  ap- 
pointed in  this  suit.    On  the  10th  of  November  the  L. 
Company  was  dissolved  by  the  Missouri  coort  and  lis 
property  vested  in  Relf  as  provided  by  statute.    On 
the  17th  of  the  same  month  Relf  was  on  his  own  mo- 
tion made  a  party  to  the  Louisiana  suit  and  on  the 
28th  he  filed  a  petition  for  removal  to  the  Fedend 
court,  the  petition  showing  his  citizenship  in  Missouri 
and  that  of  R.  in  Louisiana  (the  citizenship  of  the  rest 
of  the  parties  being  shown  in  the  pleadings),  and  gave 
the  proper  bond.    Held,  that  as  the  entire  controversy 
was  between  R,  representing  tho, Louisiana  creditors 
on  one  side,  and  Relf,  the  statutory  representative  of 
the  L.  corporation  and  its  property,  on  the  other,  the 
remaining  parties  being  only  formal  ones,  there  was  a 
proper  case  of  removal  under  the  act  of  1B76.    Order  of 
U.  S.  Circuit  Court,  Louisiana  reversed.    Life  AatodO" 
tion  of  America  v.  Rundle,    Opinion  by  Waite,  C.J. 
[Decided  Jan.  24, 188L] 


NEBRASKA  SUPREME  COURT  ABSTRACT. 
Agent — with  authoritt  to  isbus  bhajb  or  uljv 
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tioii  ageut  of  a  railruad  oompcnjr,  who  had  authority 
from  it  and  whose  dutj  was  to  issue  bills  of  ladiug  for 
the  company,  for  goods  shipped  by  it,  issued  bills  for 
wheat  which  was  not  in  fact  shipped.  Held,  that  the 
company  was  liable  to  one  who  in  good  faith  advanced 
money  upon  the  credit  of  such  bills.  In  Grant  v.  Nor- 
way, 2  Eng.  L.  &  Eq.  337,  it  was  held  that  the  master 
of  a  ship  has  no  general  authority  to  sign  a  bill  of 
lading  for  goods  which  are  not  put  on  board  the  vessel, 
and  consequently  the  owners  of  the  ship  are  not  re- 
sponsible to  parties  taking  a  bill  of  lading  which  has 
been  signed  by  the  master  without  receiving  the  goods 
on  board,  the  court  saying:  *' There  is  but  little  to  be 
found  in  the  books  on  the  subject:  it  was  discussed  in 
Berkey  v.  Watling,  7  Ad.  &  El.  29;  but  that  case  was 
decided  on  another  point,  although  Littledale,  J'., 
aaid  in  his  opinion  the  bill  of  lading  was  not  conclusive 
under  similar  circumstances  on  the  ship-owner."  This 
decision  was  followed  in  Hubbersty  v.  Ward,  18  Eng. 
!L.  &  £q.  651,  in  the  Court  of  Exchequer,  Pollock,  C. 
B.,  placing  the  decision  upon  a  lack  of  power  in  the 
master.  See,  also,  (^olemau  v.  Riches,  29  id.  329.  These 
decisions  were  followed  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  the  Schooner  Freeman  v. 
Buckingham,  18  How.  182.  See,  also.  Dean  v.  King, 
22  Ohio  St.  118.  In  Dickson  v.  Seelye,  12  Barb.  99, 
the  court  say :  '*  As  between  the  owner  of  the  vessel 
and  an  assignee  for  a  valuable  consideration,  paid  on 
the  strength  of  the  bill  of  lading,  it  may  not  be  ex- 
plained. Portland  Bank  v.  Stubbs,  6  Mass.  422.  In 
such  case  tho  superior  equity  is  with  the  bona  fide 
assignee,  who  has  parted  with  his  money  on  the 
strength  of  the  bill  of  lading.'*  See,  also,  Armour  v. 
Mich.  Cent.  R.  Co.,  65  N.  Y.  Ill;  Savings  Bank  v. 
Atchinson,  Tex.,  etc.,  R.  Co.,  20  Kans.  619;  Lickbar- 
row  V.  Mason,  2  T.  R.  63.  Sioux  City  <fc  Pacific  Rail- 
road Co.  V.  First  National  Bank  of  Fremont.  Opinion 
by  Maxwell,  C.  J. 
[Decided  Nov.  11, 1880.] 

Chattkli  mortqaoe— tender  after  deb  past 
i>nB  xtrsT  BE  unconditional  and  kept  aOOD  TO  RE- 
UBASB. — A  chattel  mortgagee,  after  the  maturity 
of  the  debt  secured  by  the  mortgage,  showed  the  mort- 
gagor $500  and  told  him  ho  could  have  it  for  his  claim. 
There  was  a  dispute  as  to  the  amount  due.  Held,  that 
this  was  a  conditional  tender  and  did  not  operate  to 
d  isoharge  the  mortgage.  Held,  also,  that  a  tender  after 
maturity,  to  discharge  a  chattel  mortgage,  must  be 
kept  good.  Kortright  v.  Cady,  21  N.  T.  343,  criticised. 
See  Perre  v.  Castro,  14  Cal.  619;  Himmelman  v.  Fitz- 
potriok,  50  id.  6&0;  Crain  v.  McGoon,  86  111.  431.  In 
Adams  v.  Nebraska  City  Nat.  Bank,  4  Neb.  370,  it  was 
held  *'  that  a  chattel  mortgage  transfers  to  the  mort- 
gagor the  whole  legal  title  to  the  things  mortgaged, 
•abject  only  to  be  defeated  by  performance  of  the  con- 
dition." And  in  Tallon  v.  Ellison,  3  id.  74,  it  was  said : 
**'The  legal  title  passes  to  the  mortgagee,  subject  to  the 
mortgagor's  right  to  perform  the  condition ;  and  after 
default  the  legal  title  is  said  to  become  absolute  in  the 
mortgagee."  But  the  mortgagor  has  a  right  to  redeem 
the  mortgaged  property,  at  any  time  before  it  is  sold, 
hj  paying  the  mortgage  debt.  Although  a  party  who 
tandeni  money  has  a  right  to  exclude  any  presumption 
against  himself  that  the  sum  tendered  is  in  part  pay- 
ment of  the  debt,  yet,  if  he  add  a  condition  that  the 
party  who  receives  the  money  shall  acknowledge  that 
no  more  Is  due,  this  will  invalidate  the  tender."  Chitty 
on  Goot.  699.  In  Woods  v.  Hitchcock,  20  Wend.  47,  it 
was  held  that  a  tender  of  money  in  payment  of  a  debt, 
to  be  aTailable,  most  be  without  qualification ;  that  is, 
there  matt  not  be  anything  raising  the  implication 
that  the  debtor  Intended  to  cat  off  or  bar  a  claim  for 
any  anurant  bejond  the  lum  tendered;  and  it  was 
Mootdlnfl^  held  that  the  tender  of  a  sum  in  fuU  dia- 
of  an  demands  of  the  creditor  was  not  good. 


Cowen,  J.,  said :  **  It  was  clearly  a  tender  to  be  ac- 
cepted as  the  whole  balance  due,  which  is  holden  bad 
by  all  the  books."  Tompkins  v.  Baiie,  Opinion  by 
Lake,  J.  . 

[Decided  Jan.  5, 188L] 

Telegraph — sender  of  unrepeated  xessaoe 
bound  by  conditions  lxmittnq  liabiutt.  —  a 
charge  to  tho  jury  that  a  rule  by  a  telegraph  company 
that  it  shall  not  be  liable  for  mistakes  of  any  unre- 
peated message,  beyond  the  amount  received  for  send- 
ing the  same,  was  not  unreasonable,  and  if  brought  to 
the  knowledge  of  persons  dealing  with  the  company, 
and  assented  to  by  them,  would  be  binding  upon  them, 
coupled  with  a  statement  that  the  sender  of  a  message 
not  directed  to  be  repeated,  could  not,  in  case  of  error 
in  the  message,  recover  more  than  the  price  of  the 
message,  if  the  telegraph  company  used  suitable  in- 
struments and  machinery  and  employed  skillful  ope- 
rators, who  in  the  transmission  of  the  message  used 
ordinary  care  and  were  not  guilty  of  actual  negligence 
in  the  premises,  held^  not  erroneous.  Wolf  v.  W.  U. 
Tel.  Co.,  62  Penn.  St.  83;  1  Am.  Rep.  387.  In  Redpath  v. 
W.  U.  Tel.  Co.,  112  Mass.  71;  17  Am.  Rep.  GO,  it  was 
laid  down  that  the  sender  of  an  unrepeated  message, 
written  upon  a  blank  of  the  company  having  a  printed 
heading  which  specified  that  tho  company  should  not 
be  liable  for  mistakes  in  the  transmission  of  an  unre- 
peated message  beyond  the  amount  received  for  send- 
ing it,  could  not  recover  more,  unless  the  mistakes 
were  caused  by  gross  negligence  or  fraud.  And  in 
Breese  v.  United  States  Tel.  Co.,  48  N.  Y.  132;  8  Am. 
Rep.  526,  it  was  ruled  that  conditions  in  telegraphic 
messages  as  to  repeating  are  reasonable,  '*and  when  a 
person  writes  a  dispatch,  and  signs  his  name,  upon  a 
blank  containing  a  printed  condition  that  the  company 
will  not  be  responsible  for  tho  correct  transmission  of 
the  message  unless  it  is  repeated  at  an  additional  ex- 
pense, he  cannot  recover  for  an  error  in  transmission, 
the  condition  as  to  repeating  not  being  complied  with, 
and  there  being  no  allegation  of  gross  negligence  or 
willful  misconduct  on  the  part  of  the  company."  Earl, 
C,  says:  *'But  while  they"  (telegraph  companies) 
'*are  bound  to  transmit  all  messages  delivered  to  them, 
they  have  the  right  to  make  reasonable  rules  and  regu- 
lations for  the  conduct  of  their  business.  They  can 
thus  [limit  their  liability  for  mistakes  not  occasioned 
by  gross  negligence  or  willful  misconduct,  and  this 
they  can  do  by  notice  brought  home  to  the  sender  of 
the  message,  or  by  special  contract  entered  into  with 
him; "  and  Lott,  C.  C,  in  speaking  of  conditions  lim- 
iting the  company's  liability  printed  upon  message 
blanks,  said :  **The  conditions  are  reasonable,  and  not 
against  public  policy.  On  the  contrary,  they  subserve 
to  carry  out  the  objects  for  which  telegraphic  associa- 
tions are  created,  and  especially  to  secure  the  receipt 
of  a  message  in  the  words  in  which  it  is  written  and 
delivered  for  transmission.  A  party  using  such  a 
blank,  and  writing  his  dispatch  thereon,  assents  tr>  tho 
terms  and  conditions  on  which  it  is  sent.  If  he  omits 
to  read  or  to  become  informed  of  them,  it  is  his  own 
fault.  A  contract  voluntarily  signed  and  executed  by 
a  party,  in  the  absence  of  misrepresentation  or  fraud, 
with  full  opportunity  of  information  as  to  its  contents, 
cannot  be  avoided  on  the  ground  of  his  negligence  or 
omission  to  read  it,  or  to  avail  himself  of  such  informa- 
tion." See,  also.  West.  Union  Tel.  Co.  v.  Carew,  15 
Mich.  225;  Grinnell  v.  West.  Union  Tel.  Co.,  113  Mass. 
299;  18  Am.  Rep.  486,  where  Gray,  C.  J.,  says:  "Ac- 
cording to  the  weight  of  authority,  a  regulation  that 
the  liability  of  the  company  for  any  mistake  or  delay 
in  the  transmission  or  delivery  of  a  message,  or  for  not 
delivering  the  same,  shall  not  extend  beyond  the  sum 
received  for  sending  it,  unless  ttLe  sec^dAx  ^T^«t%  XXsa 
message  to  beTepeat%d.\xy  «end\Ti^\^\MdQ^L\A\X^^  oiC&K^ 
which  flrtt  TeoeW«»d  \t,  aix^L  \!«y  *  \isM.  \\ift  t«^pd\w  tixV^ 
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additional,  is  a  reasonable  precaution  to  be  taken  by 
the  company,  and  binding  upon  all  who  assent  to  it,  so 
as  Uy  exempt  the  company  from  liability  beyond  the 
amount  stipulated,  for  any  cause  except  willful  mis- 
conduct or  gross  negligence  on  the  part  of  the  com- 
pany.** Decker  V,  Western  Unioik  Telegraph  Co,  Opin- 
ion by  Lake,  J. 
[Decided  Jan.  14, 1881.] 


MASSACHUSETTS  SUPREME  JUDICIAL 
COURT  ABSTRACT, 

NOVEMBEIt,  1880. 
Master  and  servant  — LiABrLiTY  op  master  for 

INJURY  TO  servant   CAUSED  BY  DANGEROUS  STRUCT- 
URES  LEFT    STANDING  — DERRICK    ON    IJ:NB    OP    RAII<- 

ROAD.  —  A  derrick  was  erected  by  the  servants  of  a 
railroad  company  on  its  road  for  the  purpose  of  doing 
work  on  the  road,  within  four  or  five  feet  of  an  over- 
hanging bank.  One  of  the  guys  of  the  derrick  was 
stretched  across  the  track  on  which  the  company's 
trains  nm,  and  fastened.  It  was  of  sufficient  height 
when  the  derrick  was  upright  to  clear  passing  trains. 
The  derrick  was  carelessly  and  negligently  set  up,  the 
guys  not  being  taut  and  it  being  placed  dangerously 
near  the  overhanging  bank.  It  was  used  for  some  four 
days,  after  which  it  was  not  used.  About  fourteen 
days  after  it  was  set  up  a  mass  of  the  overhanging  bank 
fell  upon  the  derrick  breaking  it  down  and  bringing 
the  guy  so  low  that  it  struck  a  passing  train  of  the  rail- 
road company  upon  which  the  plaintiff  was  employed 
as  brakemau  and  swept  him  from  the  train,  injuring 
him.  The  day  before  the  accident  it  was  apparent  to 
any  one  that  a  large  mass  of  the  bank  was  liable  to  fall 
upon  the  derrick.  During  the  time  the  derrick  was 
up  the  weather  had  been  alternately  thawing  and  freez- 
ing, lli'ld,  that  there  was  evidence  that  would  war- 
rant a  jury  in  finding  that  the  railroad  company  had 
not  used  the  care  which  the  circumstances  required  to 
keep  their  track  in  a  safe  condition  and  to  guard  against 
impending  danger.  It  has  been  settled  that  a  master 
is  Ijound  to  use  reasonable  caro  in  selecting  his  serv- 
ants and  in  keeping  the  engines  with  which,  and  the 
buildings,  places  and  structures  in,  upon  or  over  which 
his  business  is  carried  on,  in  a  fit  and  safe  condition, 
and  is  liable  to  his  servants  for  any  injury  suffered  by 
them  by  reason  of  his  negligence  in  this  respect.  Cay- 
zer  V.  Taylor,  10  Gray,  'iri;  Snow  v.  Housatonic  II. 
Co.,  8  Allen,  441;  Coombs  v.  New  Bedford  Cordage 
Co.,  102  Mass.  {^;  Huddleston  v.  Lowell  Machine 
Shop,  lOG  id.  283.  The  master  does  not  warrant  the 
safety  or  sufficiency  of  such  places,  .buildings,  struct- 
ures or  engines.  Ladd  v.  New  Bedford  R.  Co.,  119 
Mass.  412.  But  ho  is  bound  to  use  reasonable  care, 
having  regard  to  the  nature  of  the  business  and  the 
circumstances  of  the  case,  to  secure  their  safety  and 
sufflcidncy.  It  is  difficult  to  lay  down  a  more  definite 
rule  applicable  to  all  cases.  If  a  railroad  corporation 
has  suffered  a  structure  not  actually  in  use  for  the  pur- 
poses of  its  business  to  remain  for  an  unreasonable 
length  of  time  on  land  within  its  control  in  such  a  po- 
sition by  the  side  of  its  track  as  to  be  in  danger^of 
being  thrown  down  by  ordinaiy  uattiral  causes  so  as 
to  interfere  with  the  safe  passage  of  its  trains,  the 
structure  is  in  law  a  nuisance,  and  the  corporation  is 
liable  to  servants  employed  upon  its  passing  trains  for 
injuries  resulting  from  its  own  neglect  in  not  removing 
the  structure,  or  in  not  guarding  against  the  danger  of 
allowing  it  to  remain  in  such  a  place,  whether  it  was 
originally  put  there  by  the  servants  of  the  corporation 
or  by  strangers,  and  independently  of  the  question  of 
negligence  on  the  part  of  those  who  placed  it  there. 
Holden  v,  FUchburg  Railroad  Co,  Opiuloa  by  Gray, 
C.J. 


Negotiable  instrument  —  payment  —  titib  — 
ONE  IN  POSSESSION  MAY  SUE. — The  F.  Bank  of  Bos- 
ton held  a  promissory  iiote  upon  which  defendants 
were  iudorsers,  payable  at  the  plaintiff  bank  in  Boston. 
On  the  day  of  maturity  the  F.  Bank  sent  through  the 
clearing  house  the  note  to  plaintiff  bank,  charging  the 
note  to  plaintiff.  Plaintiff's  teller,  supposing  the 
makers  were  in  funds,  stamped  the  note  as  paid.  Ue 
discovered  his  mistake  the  same  day  and  had  the  note 
duly  presented  and  protested,  and  notice  was  duly 
given  to  the  indorsers  and  the  F.  Bank  but  plaintiff 
did  not  return  the  note.  A  dispute  arose  between  the 
F.  Bank  and  plaintiff  as  to  whether  under  the  rules  of 
the  clearing  house  the  note  had  not  become  the  prop- 
erty of  plaintiff  by  fli  failure  to  return  the  same. 
Plaintiff,  to  terminate  this  dispute,  paid  the  amount 
of  the  note  to  the  F.  Bank,  reserving  all  rights.  Held, 
that  the  note  was  not  paid  and  that  the  defendants 
could  not  set  up  that  the  note  was  not  the  property  of 
plaintiff.  Defendants  could  not  set  up  any  thing  in 
the  rules  of  the  clearing  house  to  estop  or  defeat  the 
right  of  plaintiff  to  recover  against  them  as  they  were 
not  parties  to  the  clearing  house  regulations.  Over- 
man V.  Hobokon  City  Bank,  30  N.  J.  61.  Their  rights 
were  in  no  way  prejudiced.  Merchaixts'  Banks  v. 
Eagle  Bank,  101  Mass.  281.  The  plaintiff  had  sufBcient 
title  to  recover  on  the  note.  The  note  was  Indorsed 
in  blank  and  passed  by  delivery.  The  plaintiff  is  in 
possession  of  it,  and  even  if  the  F.  Bank  Is  regarded  as 
the  real  party  in  interest,  yet  it  is  settled  that  an  ac- 
tion may  be  maintained  in  the  name  of  the  holder  of 
such  a  note  who  came  into  possession  of  It  with  the 
assent  of  the  party  in  interest.  Pemberton  Bank  v. 
Porter,  125  Mass.  335;  Spofford  v.  Norton,  126  id.  533. 
But  the  evidence  shows  that  the  plaintiff  has  both  the 
legal  and  beneficial  interest  as  sole  owner.  No  one 
else  claims  any  interest  in  it.  The  transaction  shows 
that  it  was  intended  by  the  F.  Bank  on  receiving  the 
amount  paid  by  the  plaintiff  to  leave  the  note  in  the 
hands  of  the  latter  as  a  valid  existing  security.  Troy 
City  Bank  v.  Grant,  Hill  &;  Denio,  119;  Watervliet 
Bank  v.  White,  1  Denio,  606.  Man^facturer8*  National 
Bank  v.  Thompsoti,    Opinion  by  Colt,  J. 

Municipal  corporation —not  xjabia  for  nsgu- 
oence  in  performance  of  public  duty  in  ab- 
sence of  statute— management  of  drawbridge.— 
Plaintiff's  vessel  was  detained  by  the  neglect  and  re- 
fusal of  the  superintendent  of  a  drawbridge  across  the 
Charles  river,  maintained  by  the  city  of  Boston  as  a 
highway  under  a  State  statute,  to  open  the  draw 
when  required  by  plaintiff  to  do  so.  The  ground  of 
refusal  was  that  plaintiff^s  vessel  was  too  wide  for  the 
draw.  Held,  that  the  city  was  not  liable  for  the  dam- 
age arising  from  such  detention.  The  datj  Imposed 
upon  the  city  by  the  statute  is  a  pabllo  duty  from  the 
performance  of  which  it  receives  no  profit  or  advant- 
age. It  is  well  settled  in  this  Commonwealth  that  no 
private  action  can  be  maintained  against  a  cliy  for  the 
neglect  to  perform  such  a  duty,  unless  It  Is  expressly 
authorized  by  statute.  Hill  v.  Boston,  122  Biass.  8M, 
and  cases  cited.  There  is  no  statute  which  makes  the 
city  liable  to  a  private  action  for  a  failure  to  pmvide  a 
draw  of  proper  width,  or  for  the  carelessness  of  the 
superintendent  of  the  bridge  In  delaying  vessels  which 
seek  to  pass  through  the  draw.  French  v.  City  €(f  Bob' 
ton.    Opinion  by  Morton,  J. 

IJABIIiITT  FOR  ANIMAL  LICBN8BD  TO  KZHXBIT— 

FBiGHTENiNQ  HORSES.  —  In  an  actloQ  against  a  city  for 
Injaiy  caused  by  an  ox  frightening  a  horse,  it  appeared 
that  the  city  had  for  a  compensation  granted  permis- 
sion to  the  owners  of  the  ox  to  occupy  the  hlghwi^ 
and  erect  a  booth  for  exhibiting  him.  At  the  time  of 
the  accident  both  the  ox  and  the  horse  were  timFellliig 
upon  the  highway  and  were  not  lu  the  iilaea  for  the 
use  of  which  the  city  received  oompensatlmi,  and  tiM 


THE  ALBANY  LAW  JOURNAL. 


OX  wiu  Dot  in  obBTW  of  aii7  agent  u[  lUecitr-  Ufld, 
that  tbo  olty  WHS  not  liable  ror  the  iiijurf.  Barber  r. 
Roxbury.  11  AUbii,  318;  Piurea  v.  New  Bedrord,  23 
Alb.  L.  J.  BS.  Cole  v.  Cily  of  SewburypoTi.  Opiuiou 
bj  the  court. 


CRIMINAL  LA  W. 


EVm  KNCX— HURUBB- 


rs  or  DECEASEI} 
E  KIOEPr   TO  REBDT 

—  Ill  B  trial  tor  murder,  declaratloiii  of  the 
deceased  to  B  witnesA  preTious  to  tbo  lutervion  with 
defendant  Ht  which  the  homicide  took  place.  sbowiuE 
that  deceased  did  nut  iuteiid  to  assault  defendant  or  to 
commit  a  breach  of  tbo  peace,  oaniiot  bo  abuwu  b;  the 
prufleculluii  ill  the  Drat  Jiutauoe.  It  U  ooly  where 
threats  of  the  deceased  are  iulroduced  on  the  part  of 
ths  defenae  that  tbo  proaeoutioo  mar  rebut  them. 
People  V.  Arnold.  15  Cnl.  iT6;  1  Wbart.  Ev..S  ■XB; 
People  r.  Carkbuff.  21  Cal.  GIO;  Commoiiweulth  v. 
Harwood,  1  Qraj,  U;  People  t.  ScogicIuH,  87  Cal.  GT6; 
1  Greeut.  Ev.,  S15e.  Callforuia  Supreme  Court,  Dec. 
27,  1880,  Pfople  of  CaHifonxia  v.  Cnriton.  Opialou  by 
Rou,  J. 

to  M.  was  mlased  lu  September,  baviiig  been  stoleo. 
Some  time  lu  October  dofendaut  was  lu  puBsessiuii  of 
the  horse  and  sold  it.  iltlA,  that  thla  alone  was  not 
eufficieiit  to  coDvicC  defeiidaitt  of  the  larcouy  of  the 
borne.  Id  People  t.  Noregia,  4S  Cul.  123,  there  wna 
evidenco  that  the  stolen  horse  waa  found  In  NorcRca'i 
possession  a  few  hours  after  it  was  taken,  but  the  court 
bold  that  that  waa  nut  of  Itself  eufflcieiit  to  warrant 
a  ooimctiun.  and  cited  Peoplev.  Chambers.  U  Cal.  382; 
and  People  V.  Ab  Ki.  20  Cul.  178.  CalitoruiH  Suprtmo 
Court,  Deo.  20,  1880.  PtopU,  of  CaUfamiti  i.  Siainford. 
Opiuiou  by  Sbarpsteiu,  J. 


—  i>Bci.ABATtaN3. —  If  a  married  woman  bedesctibed, 
iu  au  intonnatiou  filed  against  her  alone,  as  a  slnjclo 
VToman,  or  be  not  described  at  all  as  married  or  single, 
■he  may  either  move  to  quasb  the  Information  or  plead 
in  abatement  for  want  of  a  proper  addition;  but  if  she 
fail  to  do  this,  and  plead  not  guilty,  that  \i  prima  fa^U 
ovldeuoe  that  she  Is  not  a  frme  covert.  It  is  not  concfii- 
»frr,  however,  and  she  moj,  under  the  gencml  iaano, 
prose  the  marriage,  as  well  aa  the  other  facts  essential 
to  ahow  marital  coercion.  The  declarations  of  a  man 
8ud  woman  recognizing  each  other  na  man  and  wife. 
made  at  the  time  of  their  arrest  in  company  with  each 
other  while  eng^vd  in  the  act  of  making  couDterfelt 
Goius.  tbo  fact  that  they  had  been  cohabiting  together, 
and  were  reputed  to  be  married,  are  competent  proof 
of  tbe  marriBira;  and  It  wssBm)rto  exclude  it  as  inad- 
misitible  under  the  general  Isaue.  thedetHUdant  having 
failed  to  plead  her  coverture  In  abatement,  for  wblch 
a  new  trial  should  be  granted.  See  upon  tbe  geiieml 
subject  1  Whart.Crlm.I^w,  SS  2)3,  213,  248;  3  id.,  170; 
"Wbrnrt.  Pr.  7,  uote  2;  1  Bish,  L>im.  Pr..  H  671.  676,  T72. 
791 ;  State  v,  Thompson,  3  Cbev.  31 ;  People  v.  Smith.  1 
Park.  Cr.  33»i  State  v.  Hnghos,  1  Swan,  281;  Lewis  v. 
State,  1  Head,  328;  Rex  v.  Jones,  Kel.  37;  Quln'sease. 
1  Lewin.  r.  C.  1:  Rex  V.  Haasall,  2  C.  &P.  434;  Rex.  v. 
Woodward,  Bid.  561;  Rex  y.  Atkinson,  cited  I  Rubs. 
Cr.  L.  31;  Hog.  v.  Mcaiunis,  11  Cox,  301;  Rex  v. 
Xolght.  1  C.  ft  P.  Uft  U.  8.  Circuit  Court.  W.  D.  Ten- 
neasse,  Jau.  8,  IS81.  f7nited  Stales  v.  DeQuilfcldt. 
O^nlon  by  Htmrnood.  D.  J. 

TUAL —  RUtKT—  PLEJ 


juuxATioit—  wnassa  eiiei/>t[noix>dnbbi.  to  prorb- 

ODTB. —  (1|  la  a  proseoutioQ  tor  felony,  a  plea  of  not 

■idtty  by  ao  attorney  Is  a  uaUlty.    Such  pK'a  must  be 

L  jfaadMl  by  tbe  dafnidaut  In  perwn,  and  the  record 


should  Hhow  Ihat  fact.  A  person  indicted  (or  felony 
must  be  persouallj  present  during  tbe  trial,  and  Hueh 
presence  must  be  shown  by  tbe  record.  (2)  Upon  a 
trial  on  au  indictment  tor  felony,  tbe  defendant  may, 
on  orosa -exam  I  nation  of  a  witness  for  tbe  Stale,  aitk 
such  witness  if  he  has  employed  counsel  to  aid  in  the 
prosecution  ugniust  the  defendant,  and  If  aucb  ques< 
tioQ  is  answered  iu  the  affirmative  by  tbe  witness.  It 
may  be  considered  by  the  Jury  as  tending  to  show  feel' 
ings  of  bios  lu  tbe  witness  B(;ainst  the  prlsooer  In  giv 
ing  bis  testimony,  and  may  be  considered  by  tbe  jury 
iu  connection  with  the  credit  to  l>e  given  to  the  evi' 
deuce  of  such  witness.  West  Virginia  Bupreme  Court 
of  Appeals,  J'me  30,  1880,  StaU  of  Wat  Virginia  y. 
Conkte.    Uplniou  by  Haymond,  J. 


CORRESPONDENCE. 

Editor  of  the  Albantj  Lain  Jotirnol; 

A  tew  weeks  ago  tbo  attention  of  the  Bar  Associa- 
tion of  the  city  of  New  York  was  called  to  tbe  fact 
that  there  was  pending  in  tbe  Legislature  a  bill  for  tbe 
enactment  of  a  BO-called  Civil  Code :  tbat  this  bill  pro- 
posed to  abolish  In  terms  the  common  law  on  the  sub- 
jeclB  treated  of  by  it.  and  was  believed  to  conlaiii 
fundamental  changes  in  tbe  statutory  law  as  Itexiiited, 
and  that  the  profession  and  tbe  general  publio  knew 
almost  nothing  about  what  this  I>il1  contained.  Tbo 
association  tbereupfui  directed  its  comniitLse  on  tbo 
amendmeut  of  the  Isw  to  investigate  tbe  matter,  and 
adjourned  a  week  for  that  purpose.  At  the  expiroitiiiit 
of  tbat  time  tbe  report  of  tbe  committee  was  pn-- 
sented,  which  report  disclosed  sucb  an  extraordinary 
state  of  facta  that  a  special  committee  of  five  was  ap- 
pointed to  take  measures  to  prevent  the  passage  of  the 
bill.  This  action  was  taken  by  tbe  assoclutlon  at  u  full 
meeting,  with  but  two  dissenting  votes.  The  asaocia- 
tiou  was  careful  not  to  commit  Itself  against  the  prin- 
ciple of  codiflcal  Ion  in  general,  aud  ijidoed  some  of  the 
members  of  the  Committee  on  the  ameudment  of  the 
law  are  understood  to  favor  tliaC  principle.  Sucb  be- 
ing tbe  tacts  It  would  appear  tbat  tbe  issirciation  Is 
entitled  to  somethiug  better  fmni  tbe  AtaANT  Law 
JouRHAi,  than  au  erroneous  statement  of  tbe  facts, 
and  an  iUHliiuatlon  tbat  its  action  Is  the  result  of  (ear 
of  a  loss  of  business.  This  latter  suggestion  has  ocoa- 
sioually  appeared  In  tbe  public  press,  but  the  Jocirnai. 
should  know  tbat  the  eflfect  of  the  proposed  legislation 
would  be  exactly  tbe  reverse. 

CodlBcatlun  is  one  thing  — lo  chanse  the  existing 
law  In  hundreds  of  particulars  by  a  bill  which  tba 
legislators  passing  it'  have  not  reiui.  and  of  wbicb  tba 
public  In  general  bus  not  the  fulntcHt  idea,  is  another 
thing.  We  aro  not  here  considering  tbe  question  as  to 
whether  Ibe  changes  proposed  am  «r  aru  not  adrisable. 
It  may  bo  well  to  Impose  upon  a  wife  the  obligation  of 
supporting  her  hualMind.  and  to  render  It  Iniposslbla 
for  any  person  to  question  tbe  legitimacy  of  a  child 
except  the  husband  or  wife  or  a  descendant  of  one  of 
them.  Probably  it  would  bo  a  wise  tblng  to  alter  our 
usury  law.  Tbe  proposed  provisions  resgiecting  tba 
descent  of  real  and  personal  property  may  be  much 
bettpr  thau  those  now  In  force.  It  may  be  well  praoti- 
cullr  to  abolish  the  action  for  speclQc  performance,  and 
the  city  railroads  aud  fvrry-boats  may  possibly  be  able 
to  comply  with  a  requirement  forcing  them  to  provide 
a  seat  tor  every  passenger  at  all  times.  Justice  to 
stock  operators  may  require  the  restoration  of  tbe  rule 
as  to  the  measure  of  dainBge«,  laid  down  lu  Markham 
V.  Jmidon.  charging  tbe  broker  with  the  highest  price 
which  tbe  stock  may  attain  before  the  day  of  trial,  al- 
thuugb  this  rule  was  subsequantly  abrogated. by  tbe 
Court  of  Appeals  lo  Balitr  y.  Drake.  But  certainly  It 
Is   tbe  height   of   unfalmeu  to  oarry  nioh  ohBu«B^ 
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through  the  Legislature  under  the  name  of  oodifioation 
of  existing  law. 

Yet  the  Albant  Law  JournaIj  tells  us  (and  this  is 
the  astonishing  part  of  it,  for  we  loolc  to  the  Jodrnax 
for  information  in  such  matters) :  '*  The  Codes  propose 
no  revolution  in  principle."  ** These  Codes  simply  pro- 
pose  to  write  down  the  ascertained  but  unwritten  law, 
to  pick  it  out  of  thousands  of  reports  and  text-books, 
and  to  express  it  fixedly  and  clearly,  so  that  it  will  not 
be  liable  to  caprices  of  memory  or  construction,  and  so 
that  the  layman  may  himself  ascertain  its  principles.'* 

But  is  all  this  true,  Mr.  Editor  ?  What  do  the  com- 
missioners themselves  say  about  It  ?  In  their  report 
made  in  1865  thoy  say  of  the  Code  then  presented  (and 
the  one  now  before  the  Legislature  is  the  same  with 
very  few  changes) :  '*  Besides  the  changes,  to  which 
attention  was  particularly  directed  in  the  preceding 
report,  relating  to  the  rights  of  married  women,  the 
adoption  of  children,  and  the  assimilation  of  the  laws 
of  real  and  personal  property,  there  are  others  of  less 
importance  which  ought  not  to  be  overlooked.*'  Then 
follows  the  especial  enumeration  of  120  sections  in 
which  these  particular  changes  in  the  law  are  to  be 
found  I 

It  would  appear  then  that  the  Albany  Law  Jour- 
N'AIj  is  ill  error  in* supposing  that  the  simple  proposi- 
tion is  to  write  down  the  existing  law;  for  the  com- 
missioners themselves  tell  us  that  they  have  changed 
the  law  fundamentally  respecting  the  domestic  rela- 
tions and  the  laws  of  property,  and  also  in  120  other 
particulars.  Would  it  not  be  well  for  us  to  find  out 
of  what  these  innumerable  changes  consist  before  the 
State  adopts  them  by  legislative  authority  ? 

No,  Mr.  Editor,  let  us  have  codification  if  it  is  best. 
But  the  State  of  New  York  of  late  years  has  been 
peculiarly  unfortunate  in  the  determination  of  the 
codifiers  to  force  upon  us  without  debate  their  peculiar 
views  of  the  law  as  it  should  be.  The  present  attempt, 
which  must  fail,  if  the  proposed  bill  is  understood,  is 
not  codification,  but  the  enactment  of  fundamental 
changes  in  the  law  affecting  the  interests  of  every  man, 
in  his  house  and  in  his  place  of  business,  entering  into 
his  contracts,  denying  him  his  present  legal  remedies, 
and  disposing  of  his  property  after  his  death  in  a  man- 
ner of  which  he  now  knows  nothing. 

Herbert  B.  Turner. 

Stanley  Mathews. 

Editor  of  the  Albany  Law  Journal: 

In  your  issue  of  the  19th  inst.,  referring  to  Stanley 
Mathews'  nomination  by  President  Garfield,  to  the 
Supreme  Bench,  you  assert  that  the  nominee  is  **  unfit 
for  a  judicial  place,"  and  ask  '*  why  not  put  on  a  man 
with  some  judicial  bent  and  experience?"  Your 
Journal  is  justly  recognized  as  one  of  the  leading 
legal  publications  of  the  country,  and  its  treatment  of 
a  subject,  whether  it  be  of  law  or  lawyers,  has  been 
characterized  by  fair  statements  and  judicious  temper, 
put  in  the  assertion  and  inquiry  referred  to,  you  cer- 
tainly manifest  either  ignorance  of  the  subject,  or  a 
partisan  feeling.  You  would  have  your  readers  infer 
that  Judge  Mathews  has  had  no  judicial  experience, 
whereas  the  fact  is,  that  he  was  a  judge  of  the  Supreme 
Court  of  this  city  for  some  years,  at  a  time  when  the 
court  ranked  as  high  in  ability  and  learning  as  any  in 
the  land.  His  associates  on  the  bench  were  Storer  and 
Hoadley,  and  he  only  left  it  because  his  eminent  abilities 
would  earn  for  him  at  the  bar  thrice  the  remuneration 
*  which  the  office  afforded.  The  bar  of  this  city  exceeds 
600  in  number,  and  I  presume  I  may*  assert  without 
egotism  that  its  standing  will  compare  favorably  with 
any  in  the  country,  and  Judg^  Mathews  has  been  its 
facile  prinoeps  during  the  last  ten  years  and  over.  For 
varied  Bobolarsbip,  depth  of  understanding,  oompre- 
beoBlon  of  esaeDtialB,  perapioaoity,  and  last,  bat  not 


least,  knowledge  of  the  law,  he  will  to-day  be  found 
the  equal  of  any  adorning  the  Supreme  Bench  at  the 
present  moment. 

I  do  not  wish  to  make  oomparisons,  bat  I  submit 
that  if  judicial  experience  be  an  essential  reqaifliie  io 
a  nominee  for  the  bench  then  the  appointments  of 
Marshall,  Story,  Taney,  Chase  and  Walte,  and  several 
of  their  associates,  were  improper,  for  not  one  of  them 
ever  graced  the  Woolsack  until  elevated  to  the  bench 
of  the  Supreme  Court.  I  do  not  wish  to  disooss  a  sub- 
ject of  this  nature,  but  I  cannot,  without  a  protest, 
see  attacks  upon  a  man  which,  to  all'  who  know  him, 
are  destitute  of  foandation.  '*  J.  W.  J." 

CiNOiNNATi,  O.,  Marches,  1881. 

[We  have  never  denied  Mr.  Mathews*  brilliant 
abilities.  We  have  objected  to  him  because  in  our 
opinion  he  has  not  the  judicial  spirit  and  cast  of 
mind,  because  he  has  not  had  the  proper  judicial 
experience,  and  because  he  is  from  Ohio.  Com- 
mendations from  some  other  State  than  Ohio  would 
influence  us  more  than  the  above. — £d.  Alb.  L.  J.] 


NEW  YORK  COURT  OF  APPEALS  DECISIONS, 

THE  following  decisions  were  handed  down,  Friday, 
March  25, 1881 : 

Judgment  affirmed  with  costs — AgcUe  v.  Morriaon; 
Pideaton  v.  WaUcuse;  Nickeraon  v.  Riiger;  Bigler  t. 
Pinckney;  Hennequin  v.  Clewa;  Sniffenv.  NoechUng; 
McOraw  v.  Tatham;  Hart  v.  The  VUlage  of  Port  Jer- 

vl8, Judgment  reversed  and    new  trial   granted, 

costs  to  abide  avent —  WheeUrv,  Young;  Steele  v.  Beth- 
ham, Order  affirmed   with    costs  —  Tiedmann  v. 

Ackerman;  Ingersolly.  Mangam;  In  re  Cruger;  B2o*- 
ftom  V.  Estea;  People  ex  rel.  Sears  v.  Board  qf  Aaaea- 

8or8  of  Brooklyn. Order  of  General  Term  reversed 

and  judgment  of  Special  Term  affirmed  with  costs— 

WyeVh  V.  Braniff, Appeal  dismissed  with  costs— 

Wilson  V.  Simpson;  Wertheim  v.   Page. Order  of 

Special  and  General  Terms  affirmed  as  respects  the 
part  of  the  assessment  for  work  and  material  (except 
sewer  pipe),  for  which  a  price  was  fixed  in  notice  to 
bidders ;  and  reversed  as  to  other  items,  and  a  rehear- 
ing ordered  to  ascertain  the  amount  of  the  deduction 
to  be  made  from  the  assessment  for  the  items  for  which 
a  price  was  thus  fixed,  without  costs  to  either  party  on 
the  appeal  to  this  court — In  re  Merrianu  to  vacate 
assessment;  In  re  Vandenheuvel ;  In  re  Morrison;  In 
re  Livingston;  In  re  Bobbins;  In  re  Gilbert;  In  re 
McUone. 

Adjourned  till  April  18, 1881. 


NOTES. 

THE  Kentucky  Law  Reporter  for  March  oontainia 
leading  article  on  Mandatoiy  Statutes. Mr. 

Albert  Mathews  has  published  a  pamphlet  entitled 
Thoughts  on  Codification  of  the  Common '  Law,  the 
most  striking  thought  in  which  is,  that  onder  the  Code 
of  Procedure  '*  technicality  is  '  king.'  **  Mr.  Mathews, 
however,  presents  his  objections  to  general  codification 
with  learning  and  calmness,  if  with  the  vagnencM  and 
timid  vaticination  which  must    alwi^ys  attend  that 

side  of  the  question. In  the  current  nomber  of  the 

American  Law  Register  Mr.  Chauno^  oontinnes  bis 
article  on  Contempt  of  Court,  and  th«  case  of  Sims  t. 
Anglo-American  Telegraph  Co.n  on  foripdd  transfer  of 
stock,  is  reported  In  f uU,  with  note  hy  Edmund  H. 
Bennett;  also  Heyman  y.  CoveU^  on  rofdeTln  in  State 
court  of  property  seized  on  Federal  prooeee*  with  note 
by  M.  D.  Ewell;  and  MoCUary  t.  JRUs,  on  xeetrietUm 
[  npoTv  alienation,  with  note  hy  Heniy  Wade  Booan. 
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The  Albany  Law  Journal. 

Albany^  April  P,  1881, 


CURRENT  TOPICS, 


WE  have  studied  the  New  York  City  Bar  Asso- 
ciation's report  on  the  proposed  Civil  Code, 
Mr.  Field's  answer,  and  Mr.  Herbert  B.  Turner's 
communication  of  last  week,  just  as  long  as  the  Bar 
Association   committee  studied  Mr.  Field's  Code, 
namely,  one  week.     Mr.  Turner  begins  by  saying 
that  ''a  few  weeks  ago  the   attention  of  the  Bar 
Association  of  the  city  of  New  York  was  called  to 
the  fact  that  there  was  pending  in  the  Legislature  a 
bill  for  the  enactment  of  a  so-called  Civil  Code;  " 
and   he  then  informs  us  that   the  association  ap- 
pointed a  committee  which  made  a  report,  disclos- 
ing   **an  extraordinary  state   of  facts."    What   a 
confession  !     Members  of   the  bar,   calling  them- 
selves a  New  York  Bar  Association,  first  heard  of 
the  Civil  Code  **  a  few  weeks  ago; "  and  the  report 
which  they  thereupon  caused  to  be  made  was  such 
a  disclosure  I     Disclosed  is  the  word.     The  associa- 
tion must  have  been  sleeping  the  sleep  of  Rip  Van 
Winkle.     Having  awaked,  they  find  the  world  has 
been  moving.     Now  for  the  first  time,  apparently, 
a  $UUe  of  facts  is  disclosed  to  them  which  has  existed 
fifteen  years;   in  a  matter,  moreover,  which  most 
nearly  concerns  them,  as  good  citizens  and  faithful 
lawyers  I     But  the   last  paragraph  of  Mr.  Turner's 
letter  is  even  more  amusing.     What  docs  he  mean 
by  "the  determination  of  the  codifiers  to  force  upon 
US  toithout  debate  their  peculiar  views  of  the  law  as 
it  should  be  ? "    Without  debate  !     The  Civil  Code 
was  reported  to  the  Legislature  sixteen  years  ago ; 
the  draft  had  then  been  for  three  years  largely  cir- 
culated, inviting  criticism ;  the  completed  Code  has 
been  on  sale  ever  since,  at  barely  the  cost  of  paper 
and  printing;  it  has  been  put  into  use,  with  signal 
Boccess  in  one  great  State  and  one  great  Territory 
of  this  Union ;  it  has  materially  influenced  the  leg- 
islation of  India;  it  has  attracted  the  attention  of 
jurists  in  every  country  governed  by  English  law ;  it 
was  the  duty  of  our  Legislature  to  act  upon  it  when 
it  was  first  reported,  a  duty  which  has  recurred  with 
every  recurring  Legislature ;  it  has  been  once  passed 
by  both  houses,  and   three  times  by  the  assembly ; 
and  now  the  Bar  Association,  after  a  week's  thought, 
and   a  week's  rubbing  of  eyes,  cry  out,  **you  are 
forcing  it  upon  us  without  debate  ! "     So  much  for 
the  intelligence  and  vigilance  of  these  self-consti- 
tuted guardians  of  the  legal  interests  of  the  State. 


Our  conclusion  is  that  Mr.  Field  is  generally  right 
and  the  committee  and  Mr.  Turner  are  generally 
wrong.  We  said,  on  a  previous  occasion,  that  the 
Code  proposes  no  revolution  in  principle.  Some 
changes,  no  doubt,  are  proposed.  Mr.  Turner  has 
just  heard  of  these,  and  is  startled.  But  on  exam- 
ination of  his  criticisms,  and  those  of  the  Bar  Asso' 
dadon,  we  find  the  important  changes  suggested 
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are  very  few,  and  we  tliink,  generally  wise.  The 
critics  start  off  unfortunately.  Section  twenty- 
two  they  say  is  dangerous,  because  it  allows  the 
certificate  of  a  physician  to  do  away  with  the 
effect  of  a  judgment  of  lunacy.  But  it  will  be 
seen  that  it  only  establishes  a  rule  of  presump- 
tion after  discharge  from  the  asylum.  We  think 
Mr.  Field  is  quite  right  in  proposing  to  abolish 
tenancy  by  curtesy ;  we  only  wish  he  had  stuck 
to  abolishing  dower.  We  think  him  quite  right  in 
making  condonation  of  adultery  conditional  on  sub- 
sequent kind  treatment;  this  is  only  an  extension  of 
the  present  rule.  We  think  him  quite  right  in  im- 
posing on  the  rich  wife  the  duty  of  supporting  her 
husband  when  he  is  no  longer  able  to  support  him- 
self; that  is  one  of  woman's  rights.  We  think  him 
quite  right  in  confining  disputes  concerning  the 
legitimacy  of  children  bom  in  wedlock,  to  the  hus- 
band, wife,  and  descendants,  and  shutting  out  the 
** sisters,  cousins,  and  aunts."  We  think  him  quite 
right  in  providing  for  the  adoption  of  illegitimate 
children  by  the  father;  this  is  what  Lord  Cockbum 
did  so  far  as  he  could,  and  we  see  nothing  very 
dreadful  in  the  **  elevation  of  the  bar  sinister,"  al- 
though we  admit  that  the  phrase  is  very  portentous 
at  first  sound.  We  see  nothing  very  shocking  in 
adopting  ** movables"  and  ** immovables, "from  the 
civil  law,  and  in  calling  fixtures  **  immovables." 
We  should  not  shudder  if  a  street  railway  company 
could  not  compel  us  to  pay  for  a  ride  unless  it  fur- 
nished us  a  seat.  We  do  not  know  why  an  infant 
should  not  make  a  will  of  real  as  well  as  of  personal 
property  at  the  statutory  age.  We  think  the  pro- 
vision that  a  fixture  shall  belong  to  the  owner  of  the 
land,  in  the  absence  of  an  agreement  for  its  removal, 
is  a  wise  one,  that  would  dispense  with  a  vast 
amount  of  litigation  on  a  vexed  subject.  The  pro- 
vision prohibiting  a  landlord  from  letting  a  single 
room  to  more  than  one  family  at  a  time  is  eminently 
humane,  but  perhaps  it  is  hardly  matter  of  a  Code. 
We  think  the  old  word  ** lessor"  is  better  than 
** letter,"  and  that  Mr.  Field  is  over-pious  in  de- 
claring that  **  act  of  God  "  is  **  an  irreverent  expres- 
sion," and  suggesting  ^'superhuman  irresistible 
cause."  We  do  not  know  what  Mr.  Turner  means 
by  intimating  that  Mr.  Field  proposes  to  abolish  the 
action  for  specific  performance.  We  wonder,  how- 
ever, that  these  critics  have  not  found  fault  with  the 
proposal  to  fix  the  maturity  of  sight  and  demand 
paper,  as  to  interest,  and  to  abolish  days  of  grace, 
because  these  provisions  are  so  eminently  wise.  But 
we  reaffirm,  the  proposed  Code  does  not  propose  a 
revolution. 


But  it  is  evident  from  the  report,  in  spite  of  Mr. 
Turner's  disclaimer,  that  the  association  are  opposed 
to  any  codification.  The  committee  say  so  in  so 
many  words.  Since  we  last  wrote  we  have  read 
Mr.  Matthews'  **  Thoughts  on  Codification  of  the 
Common  Law  "  quite  through,  and  with  the  high- 
est respect  for  Mr.  Matthews,  both  as  a  lawyer 
and  as  an  author,  we  must  reiterate  that  we  think 
his  thoughts  very  vague,  timid,  and  inconclusive. 


282 


THE  ALBANY  LAW  JOUBNAL. 


So  we  found  Mr.  Ivins,  on  the  same  subject.  Both 
profound  and  learned  gentlemen,  but  inconclusive. 
Sucli  thinkers  are  too  much  wedded  to  old  ways, 
and  too  skeptical  of  reform.  They  call  our  State  an 
old  State.  It  certainly  is  not  old  enough  to  have 
got  a  settled  and  certain  jurisprudence.  They 
praise  the  ** elasticity"  of  the  common  law.  No- 
body ever  doubted  that  quality  of  it.  It  has  been 
stretched  to  conform  to  every  caprice  of  the  judi- 
cial mind.  There  is  hardly  an  important  question 
of  common  law  that  has  not  been  differently  ad- 
judged in  these  States  and  in  £ngland.  Take  any 
volume  of  the  current  American  Reports,  and  you 
can  find  several  important  questions  differently  held 
at  about  the  same  time  in  these  States,  and  without 
any  reason  for  differing.  Even  in  questions  involv- 
ing life  and  death,  this  is  true.  For  example,  the 
rule  of  the  burden  of  proof  of  insanity  pleaded  as 
a  defense  in  murder;  the  States  are  about  equally  di- 
vided, and  New  York  does  not  know  exactly  what 
she  thinks.  Any  objection  to  writing  down  a  rule 
on  that  subject  ?  Or  is  **  elasticity  "  better  ?  The 
same  is  true  of  vital  civil  questions  without  num- 
ber. For  ourselves,  we  are  nothing  if  not  practical. 
We  do  not  enjoy  or  understand  metaphysics.  And 
no  one  can  convince  us  that  it  is  not  much  more 
practicable  to  regulate  the  legal  affairs  of  society  by 
written  rules,  than  by  rules  unformulated,  tradi- 
tional, changeable,  uncertain,  **  elastic."  Now  this 
state  of  things  will  not  always  be  endured. 
These  laws  are  sure  to  be  written  sooner  or 
later.  If  the  conservative  gentlemen  of  the  Bar 
Association,  who  have  thought  of  the  proposed 
Code  a  whole  week — the  same  length  of  time  it 
took  the  Almighty  to  make  a  universe  —  can  im- 
prove it,  let  them  offer  amendments,  now  or  after 
its  passage,  and  if  the  amendments  are  wise,  let 
them  be  adopted.  But  the  Legislature  will  find 
that  if  they  yield  to  postponement  for  a  year,  on 
the  plea  of  a  desire  to  examine  and  criticise,  the 
same  plea  will  be  made  every  year,  so  long  as  old 
gentlemen  dislike  to  read  new  books,  and  so  long  as 
young  gentlemen  are  vague,  profound,  and  out  of 
their  own  depth  and  everyone  else's  depth.  If  it  takes 
the  Bar  Association  sixteen  years  to  find  out  that  a 
Code  has  been  brewing,  how  long  will  it  take  them 
to  amend  it  to  suit  themselves  ?  Give  us  this  Cotle, 
and  let  the  aroused  metaphysicians  of  tlie  Bar  Asso- 
ciation have  a  good  time  in  constniiiig  it  at  their 
leisure,  and  in  amending  it  as  it  demands.  We  are 
glad  to  sec  that  the  assembly  have  passed  it  by  a 
vote  of  83  to  2.  They  had  previously  passed  the 
Code  of  Criminal  Procedure  by  77  to  20.  So  much 
for  the  interposition  of  the  Bar  Association.  Per- 
haps the  Bar  Association  and  The  Nation  will  now 
open  their  eyes  to  the  fact  that  there  is  a  public  de- 
mand for  a  Code,  and  that  the  community  are  not 
quite  satisfied  with  the  present  state  of  things. 


Handwriting  experts  have  suffered  some  bad  black 
eyes  of  late.  The  indictment  against  Philp  and 
the  Tratk  people  for  forging  and  uttering  the  Morey 
letter  ia  to  be  quashed — the  prosecution  being  sat- 


isfied that  they  were  not  the  authors  of  the  letter, 
but  were  imposed  upon  by  the  real  forger,  who  is 
said  to  be  known.  Four  ** experts"  testified  that 
Pliilp  wrote  the  letter.  Three  of  these  same  men 
are  witnesses  in  the  Whittaker  case,  and  they  all  say 
the  colored  cadet  wrote  the  celebrated  letter  of 
warning  to  himself.  In  the  Whittaker  case  two  of 
the  experts  discovered  ** underwriting,"  but  they 
materi^ly  disagreed  as  to  what  it  read.  The  de- 
fense in  this  case  have  now  introduced  a  Boston  law- 
yer who  swears  to  several  very  bad  bluinders  made 
by  Mr.  Southworth,  one  of  these  discoverers,  in 
cases  with  which  the  witness  had  a  professional  con- 
nection. And  that  while  Mr.  Southworth  is  a  man 
of  veracity,  yet  he  has  become  a  monomaniac  on  the 
subject  of  handwriting,  who  **can  see  things  about 
it  that  no  one  else  can  see,  and  can  tell  things  about 
it  that  no  one  else  can  tell."  This  is  just  our  opin- 
ion of  most  of  these  learned  gentlemen — much  ex- 
pertness  hath  made  them  mad. 


The  decision  in  Congress  Spring  Co,  v.  KnowUon^ 
reported  in  full  in  another  column  is  of  great  intrin- 
sic interest,  and  of  special  interest  in  this  State 
because  it  is  directly  contrary  to  that  of  the  com- 
mission of  appeals  in  the  same  case,  57  N.  T.  518, 
and  sustains  the  dissenting  ofiinion  of  Dwight,  C. 


NOTES  OF  CASES. 


IN  Baceigalupo  v.  Commonwealth^  83  Gratt.  817,  it 
was  held  that  'Mn  defense  to  a  criminal  prose- 
cution, upon  the  ground  of  insanity,  it  is  not  sufiS- 
cient  that  the  evidence  should  be  of  such  a  charac- 
ter only  as  to  produce  a  doubt  on  the  minds  of  the 
jury,  but  the  onus  prdbandi  is  always  on  the  accused 
to  prove  such  insanity  to  their  satisfaction."  The 
court  said:  '*In  BoswelPs  case,  20  Gratt.  860,  one 
of  the  grounds  of  error  assigned  was  that  the  court 
in  that  case  gave  to  the  jury  the  following  instruc- 
tion, to  wit :  *  That  every  man  is  presumed  to  be 
sane  and  to  possess  a  sufficient  degree  of  reason  to 
be  responsible  for  his  crimes  until  the  contrary  Is 
proved  to  the  satisfaction  of  the  jury.'  In  com- 
menting upon  this  instruction,  the  president  of  this 
court  said :  *  I  think  this  instruction  is  unexcep- 
tionable. ♦  *♦♦♦♦  He  (the  counsel  for 
the  accused)  seems  to  think  that  all  the  proof  re- 
quired by  law  to  repel  the  said  presumption  was  only 
so  much  as  would  raise  a  rational  doubt  of  his  sanity 
at  the  time  of  committing  the  act  charged  against 
him.^  Now  I  think  this  is  not  law;  and  that  the 
law  is  correctly  expounded  in  the  instruction  given 
by  the  court.  There  are  certainly  several  American 
cases  which  seem  to  sustain  the  view  of  the  priaon- 
er^s  counsel.  But  I  think  the  decided  weight  of 
authority,  English  and  American,  is  the  other  way.. 
In  1  Whart.  Am.  Cr.  Law,  {  711,  the  writer  saya: 
^  At  conunon  law  the  preponderance  of  authority  is 
that  if  the  defense  be  insanity,  it  must  be  subatan- 
tially  proved  as  an  independent  fact'  And  for  this 
proposition  a  number  of  cases  are  cited.  And  after 
reference  to  many  of  them,  he  condades  as  foUows: 
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'I  think  the  fair  result  of  them  alt  is  to  show  that 
insanity,  when  it  is  relied  on  as  a  defense  to  a  charge 
of  crime,  must  be  proved  to  the  satisfaction  of  the 
jury,  to  entitle  the  accused  to  be  acquitted  on  tliat 
ground.  *  *  ♦  ♦  Xhe  law  presumes  every  per- 
son sane  till  the  contrary  is  proved.  The  Common- 
wealth having  proved  the  corpus  delicti,  and  that  the 
act  was  done  by  the  accused,  has  made  out  her  case. 
If  he  relies  on  the  defense  of  insanitv,  he  must 
prove  it  to  the  satisfaction  of  the  jury.  If  upon 
the  whole  evidence  they  believed  he  was  insane 
when  he  committed  the  act,  they  will  acquit  him  on 
that  ground ;  but  not  upon  any  fanciful  ground  that 
though  they  believe  he  w^as  then  sane,  yet  as  there 
may  be  a  rational  doubt  of  such  sanity,  he  is  there- 
fore entitled  to  an  ac(]uittal.  Insanity  is  easily 
feigned,  and  hard  to  be  disproved,  and  public 
safety  requires  that  it  should  not  be  established  by 
less  than  satisfactory  evidence.'"  This  is  the  doc- 
trine held  in  Massachusetts,  Pennsylvania,  Califor- 
nia, New  Jersey,  Missouri,  Maine,  North  Carolina, 
Arkansas,  Alabama.  See  Ortireinv.  Com.y  76  Penn. 
St.  414 ;  Boswell  v.  ^te/e,  63  Ala.  307.  But  in  other 
States  it  is  held  that  if  the  evidence  raises  a  reason- 
able doubt  of  sanity,  the  prisoner  must  be  acquitted. 
Thus  in  Mississippi,  Michigan,  Kansas,  Indiana, 
Tennessee,  New  Hampshire,  Illinois.  See  Oveti^  v. 
State,  60  Ind.  94;  S.  C,  32  Am.  Rep.  99;  Cunning' 
ham  v.  State,  56  Miss.  209;  S.  C,  31  Am.  Rep.  360, 
and  cases  cited.  It  is  doubtful  what  tlie  doctrine 
is  in  this  State. 

In  Com,  V.  WiUard,  Erie  Sessions,  Pennsylvania, 
February  28,  1881,  it  was  held  that  it  is  no  defense 
to  an  indictment  against  one  who  is  the  editor  and 
publisher  of  a  newspaper  that  the  libellous  article 
complained  of  was  written  and  inserted  by  the  local 
editor  of  the  journal,  without  the  knowledge  of  the 
defendant,  and  in  violation  of  a  general  order  for- 
bidding the  publication  of  any  article  of  a  libellous 
nature  without  first  submitting  it  to  the  publisher 
for  his  approval.  The  court  said:  **  Aside  from 
the  incalculable  damage  that  may  and  often  does 
result  to  the  innocent  from  a  misuse  of  the  press  in 
the  hands  of  reckless  or  malicious  persons,  and  the 
consequent  caution  proper  to  be  exacted  from  those 
managing  newspapers  as  to  the  selection  of  the  sub- 
ordinates in  whose  hands  they  intrust  this  dangcr- 
oas  power,  there  is  the  peculiarity  incident  to  the 
profession  of  a  publisher  that  the  publication  of  a 
joomal,  or  a  magazine,  or  a  book,  is  not  the  visible, 
manual  act  of  the  publisher  himself,  but  is  made  up 
of  the  labors  of  many  different  persons,  in  no  one 
portion  of  which  he  may  have  an  actual  part.  He 
may  not  be  present  at  or  witness  any  single  one  of 
the  various  processes  of  work  by  which  the  com- 
pleted book  or  newspaper  is  finally  produced ;  he 
may  not  even  see  it  when  done  and  issued  to  the 
public,  and  yet  the  publication  is  his  act.  This  is 
in  part,  no  doubt,  the  reason  why  the  law  of  libel 
forms  an  apparent  exception  to  the  usual  rule  that 
one  can  only  be  liable  criminally  for  his  own  indi- 
Tidnal  acta.  That  such  is  the  law,  whatever  may 
ba  tiie  reaaon  for  it,  there  would  seem  to  be  no  ques- 


tion. It  was  established  by  a  long  line  of  cases  in 
England,  decided  by  such  judges  as  Hale,  Mans- 
field, Raymond,  Kenyon,  Powell,  Foster,  Ellen- 
borough,  and  Tenterdeu,  and  which  will  be  found 
fully  stated  in  a  note  in  Starkie  on  Slander,  Ist 
Am.  ed.,  vol.  2,  pp.  30-34.  It  is  found  clearly  re- 
cognized in  all  the  leading  text-books  on  criminal 
law,  and  has  also  been  recognized  and  affirmed  by 
the  courts  in  many  of  the  States  of  the  Union." 
This  is  supported  by  Roscoe  Crim.  Ev.  (6th  Am.  ed.) 
021;  Whart.  Cr.  Law,  §  2504;  King  v.  Chitch,  1  M. 
&M.  433;  Com.  v.  Morgan,  107  Mass.  199;  Perrett 
V.  N.  0,  Times,  25  La.  Ann.  170.  Smith  v.  Ashley, 
11  Mete.  307,  is  overruled  by  the  later  Massachusetts 
cases.  The  court  concluded  as  follows:  **The 
present  case,  it  will  be  observed,  is  not  that  of  a 
libel  surreptitiously  smuggled  into  a  newspaper  by 
an  employee  whose  position  did  not  authorize  him 
to  prepare  or  select  matter  for  its  columns,  as  was 
the  fact  in  Goodrich  v.  Stone,  11  Mete.  480,  for  the 
article  was  prepared  by  the  local  editor,  employed 
for  and  intrusted  with  that  branch  of  the  business, 
and  it  was  done  in  the  usual  course  of  his  daily  oc- 
cupation. Nor  is  it  the  case  of  objectionable  mat- 
ter shown  to  the  publisher  and  by  him  refused,  and 
afterward  printed  against  orders,  nor  was  it  a  fraud 
or  imposition  practiced  upon  a  publisher,  by  which 
he  was  misled.  It  is  not  even  the  case  of  a  pub- 
lisher absent  frpm  the  town,  and  obliged  to  trust 
the  management  to  another  during  his  absence.  As 
shown  by  the  testimony  of  the  defendant  himself, 
it  was  simply  the  case  of  an  editor  and  publisher  of 
a  newspaper  leaving  his  press  and  office  to  the  sole 
control  of  a  subordinate,  and  with  such  apparent 
indifference  to  the  outcome  of  this  confidence  that 
up  to  the  time  of  his  arregt  he  had  not  even  seen 
the  publication  complained  of.  It  may  be  consid- 
ered by  judicious,  thoughtful  men,  who  are  in  favor 
of  the  freedom  of  the  press,  but  opposed  to  its 
license,  that  this  case  furnishes  in  itself  an  illustra- 
tion of  and  an  argument  for  the  wisdom  of  the 
rule,  but  be  that  as  it  may,  it  is  my  duty  to  enforce 
the  law  as  it  is,  and  not  to  theorize  as  to  what  it 
ought  to  be." 

In  Weld  V.  Walker,  Massachusetts  Supreme  Court, 
January,  1881,  we  find  a  novel  question  decided, 
Chief  Justice  Gray  delivering  the  opinion.  The 
plaintiff,  in  a  bill  in  equity,  alleged  in  substance, 
that  two  days  after  the  death  of  his  wife  he  con- 
sented to  her  burial,  in  a  coffin  and  grave-clothes 
procured  by  himself,  in  a  lot  in  the  cemetery  of  the 
defendant  corporation,  owned  by  the  husbands  of 
two  sisters  of  his  wife ;  that  he  consented  to  such 
burial  while  in  great  distress  of  mind,  and  worn 
out  by  taking  care  of  his  wife  during  her  last  ill- 
ness, and  yielding  to  continued  importunities  of  the 
sisters  and  the  husband  of  one  of  them,  much 
against  his  own  wishes  and  feelings,  '^  fearing  that 
they  would  make  trouble  for  him  if  he  did  not  con- 
sent," and  ''which  he  should  not  have  done  had 
his  mind  been  in  condition  to  realize  the  situation;  '* 
that  he  has  no  right  or  authority  to  take  care  at  ox, 
adorn  her  grave  in  th&t  Vo^  «t  \ft\s«rs  ^iOasst  ^  \&a 
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or  her  family  or  friends  there,  or  to  be  buried  him- 
self by  her  side;  that  he  owns  jointly  with  his  co- 
heirs a  lot  in  the  Mount  Hope  Cemetery,  in  which 
his  father  and  mother  are  buried,  and  in  which  he 
wishes  that  his  late  wife,  and  himself  at  his  death, 
may  be  laid ;  that  he  desires  to  remove  to  this  lot 
her  remains,  with  the  coflSn  containing  them,  and 
the  stones  and  monuments  placed  by  him  at  her 
grave ;  and  has  obtained  a  permit  in  due  form  from 
the  proper  board  of  health  for  that  purpose;  that 
he  has  requested  of  the  defendants  permission  to  do 
so  in  a  careful  and  proper  manner,  doing  no  damage 
to  the  lot  in  which  she  is  now  deposited,  and  leav- 
ing that  lot  in  good  condition ;  and  that  they  have 
refused  such  permission.  Jleldj  that  upon  these  alle- 
gations, if  supported  by  evidence,  it  was  within  the 
authority  of  the  justice  before  whom  the  hearing 
was  had,  to  decide  that  the  plaintiff  never  freely 
consented  to  the  burial  of  his  wife  in  the  lot  of  the 
defendants^  cemetery,  witli  the  intention  and  under- 
standing that  it  should  be  her  final  resting  place; 
and  that  a  Court  of  Chancery  might  order  the  de- 
fendants to  permit  him  to  remove  her  body,  coffin 
and  tombstones  to  his  own  lot.  The  doctrine  of 
ownership  of  a  dead  human  body  was  learnedly  dis- 
cussed and  adjudged  in  Pierce  v.  Proprietors  of  Swan 
Point  Cemetery,  10  R.  I.  227;  S.  C,  14  Am.  Rep. 
667,  and  it  was  held  that  a  widow,  having  consented 
to  the  burial  of  her  late  husband  in.a  lot  purchased 
by  him,  could  not  afterward,  against  the  wishes  of 
his  only  child,  remove  the  remains  to  another  cem- 
etery. 

CONTRACT  OF  WIFE,  SEPARATED   FROM 
HUSBAND,  FOR  NECESSARIES, 


IN  Ilayward  v.  Barker,  62  Vt.  429,  it  was  held  that 
a  note,  given  by  a  wife  whoso  husband  has  de- 
serted her,  while  living  apart  from  him,  for  neces- 
saries used  by  her  in  her  own  support,  is  void,  and 
her  promise  to  pay  it,  made  after  divorce,  is  also 
void.  It  does  not  appear  from  the  case  whether  the 
husband  was  still  in  the  State  or  abroad  when  the 
note  was  given,  but  the  doctrine  as  to  the  note  was 
conceded  by  the  counsel  and  assumed  by  the  court 
in  pronouncing  on  the  subsequent  promise.  See, 
also,  Priest  v.  Cane,  51  Vt.  495 ;  S.  C,  31  Am.  Rep. 
695,  and  note,  697. 

In  the  Common  Pleas,  in  1798,  in  Cox  v. 
Kitchin,  1  B.  &  P.  338,  Buller,  J.,  thought  that  a 
woman  living  apart  from  her  husband,  in  adultery, 
under  an  assumed  name,  is  liable  on  her  own  con- 
tracts, although  she  has  no  separate  maintenance. 
Buller,  J.,  said:  **Here,  therefore,  the  husband  is 
not  liable ;  and  if  the  wife  be  not,  she  stands  in  a 
most  miserable  condition.  How  is  she  to  find  the 
means  of  supporting  herself  ?  How  is  she  to  pro- 
cure a  joint  of  meat  for  her  daily  subsistence  ?  She 
can  obtain  no  credit  unless  she  be  liable  for  her 
debt ;  her  situation  would  be  melancholy  in  the  ex- 
treme." This,  however,  was  obiter,  for  the  case 
was  decided  on  the  ground  she  had  contracted  as  a 
feme  soUj  living  and  representing  herself  to  be  un- 
On  this  latter  ground  the  decision  of 


DeGaiUon  v.  LAigle,  id.  859,  was  put,  the  husband 
there  residing  abroad.  In  the  last  case,  Buller,  J., 
remarked  that  ^'the  husband  has  voluntarily  aban- 
doned his  wife,*^  but  the  stress  of  the  decision  was 
on  the  absence  of  the  husband. 

Mr.  Schouler  says  (Dom.  Rel.  295):  *' As  to  the 
right  of  the  wife,  when  abandoned  by  the  hus- 
band, to  earn,  contract,  sue,  and  be  sued,  to  much 
the  same  effect  as  a  /erne  sole,  while  such  abandon- 
ment lasts,  the  current  of  American  authority,  leg- 
islative and  judicial  alike,  decidedly  favors  so  just 
a  doctrine.''  He  avows  that  he  differs  from  Mr. 
Bishop  on  this  point,  and  claims  to  be  supported  by 
some  of  the  following  authorities :  Shea  v.  RhenMr^ 
1  Pet.  105 ;  Chregory  v.  Paul,  15  Mass.  81 ;  Deem  v. 
Richmond,  5  Pick.  461;  AhboU  v.  Bayley,  6  id.  89; 
Cornwall  v.  Hoyt,  7  Conn.  427 ;  Gregory  v.  Pierce,  4 
Mete.  478 ;  Arthur  v.  Broadnax,  8  Ala.  557 ;  James 
V.  Steieart,  9  id.  855;  Roland  y,  Logan,  18  id.  807; 
Cassock  V.  White,  8  Mills,  282 ;  Rose  v.  Bates,  12  Mo. 
30;  Starreti  v.  Wynn,  17  S.  &  R.  130;  Benadum  v. 
PraU,  1  Ohio  St.  403;  Spier's  Appeal,  2  Casey,  288; 
Moore  v.  Stevenson,  27  Conn.  14 ;  Smith  v.  Sibna,  4 
Iowa,  321;  Wilson  v.  Brown,  2  Beas.  277.  Mr. 
Schouler  also  says,  founding  on  Cox  v.  KUehen,  that 
the  wife  would  probably  be  liable  under  the  circum- 
stances of  that  case.  We  apprehend  that  Mr. 
Schouler  is  wrong  and  Mr.  Bishop  right. 

In  the  leading  case  of  MarshaU  v.  Button,  8  T.  R 
545,  Lord  Eenyon,  delivering  the  judgment  of  the 
twelve  judges,  A.  D.  1800,  held  that  a  married 
woman  cannot  contract  and  be  sued  as  a  Jeme  sole, 
even  though  she  is  living  apart  from  her  husband, 
having  a  separate  maintenance  secured  to  her  by 
deed.  But  in  this  case  the  separation  was  by  agree- 
ment. His  lordship  said,  she  *'must  apply  that 
property  to  her  support,  as  her  occasions  may  call 
for  it,  and  if  they,  those  who  know  her  condition, 
instead  of  requiring  immediate  payment,  give  credit 
to  her,  they  have  no  greater  reason  to  complain  of 
not  being  able  to  sue  her  than  others  who  have 
nothing  to  confide  in  but  the  honor  of  those  they 
trust.''  In  regard  to  a  woman  living  apart  from 
her  husband  in  adultery,  he  said  her  husband  ''is 
not  liable  by  law  to  answer  for  her  necessaries,  and 
no  case  has  decided  that  the  woman  is."  This  case 
was  followed  by  Lord  Ellenborough  at  nisiprius,  hi 
a  case  of  the  wife  of  an  alien,  who,  after  living  with 
her  in  England,  left  the  kingdom.  Kay  v.  DTUsheeae 
de  Pienne,  3  Camp.  123.  This  holding  was  sustained 
by  the  bench  at  a  subsequent  term. 

In  Lewis  v.  Lee,  8  B.  &  C.  291,  it  was  held  that  a 
woman  divorced  from  bed  and  board,  and  living 
apart  from  her  husband,  cannot  be  sued  alone. 

In  Meyer  v.  Haworth,  8  Ad.  &  El.  (N.  8.)  467,  it 
was  held  that  a  woman  living  separate  from  her  hus- 
band, in  adultery,  cannot  be  rendered  liable  for 
goods  then  sold  her,  by  her  promise  after  his  death 
to  pay  for  them.  This  was  on  the  ground  that  the 
declaration  stated  the  contract  originally  to  have 
been  made  by  the  wife.  But  Denmao,  0.  J.,  said, 
'^  the  debt  was  never  owing  from  her,"  and  another 
judge  said,  ''the  promise  in  the  dedaration  was  al- 
together void." 
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Waikins  v.  HaUtead,  2  Sandf.  311,  was  like  the 
principal  case,  except  that  the  only  engagement  of 
the  wife  was  after  the  divorce.  The  court  said : 
**If  when  the  debt  was  contracted,  when  the  goods 
were  delivered,  any  person  was  liable,  it  was  the 
husband.  We  see  nothing  in  the  case  to  exempt 
him  from  liability.  The  appellant  was  then  a  feme 
eaverij  and  clearly  not  liable.  Her  promise  to  pay 
was  made  after  she  was  divorced,  and  if  that  prom- 
ise is  not  supported  by  an  adequate  consideration, 
the  action  must  fail." 

In  PrescoU  v.  Finher,  22  111.  390,  it  was  held  that 
a  deserted  wife  may  acquire  property,  and  control  it 
and  her  person,  and  be  sued  like  a  feme  sole.  This 
was  based  on  Lof>e  v.  MoyneJiam,  16  id.  277 .  The 
court  there  said :  **  Where  by  fault  of  the  husband 
the  wife  is  deprived  of  all  benefits  accruing  to  her 
from  the  marriage,  of  any  substantial  importance, 
it  is  but  reasonable  that  she  should  be  restored  to 
her  civil  rights,  at  least  so  far  as  is  indispensable  to 
that  actual  separate  existence  he  has  forced  upon  her." 
"We  hold  the  law  to  be,  that  where  the  husband 
compels  the  wife  to  live  separate  from  him,  either  by 
abandoning  her,  or  by  forcing  her  by  whatever  reasons 
to  leave  him,  and  such  separation  is  not  merely  tem- 
porary and  capricious,  but  peimanent  and  without 
expectation  of  again  living  together,  and  the  wife 
is  unprovided  for  by  the  husband  in  such  manner  as 
is  suited  to  their  circumstances  and  condition  in 
life,  she  may  acquire  property,  control  her  person 
and  acquisitions,  and  contract,  sue  and  be  sued  in 
relation  to  them,  as  a  feme  sole^  during  the  continu- 
ance  of  such  condition."  But  here  the  husband 
was  in  a  foreign  State. 

In  Rhea  v.  Rhenner,  supra,  the  Court  said:  **lt 
IB  for  the  benefit  of  the  feme  covert  that  she  should 
be  answerable  for  her  debts,  and  liable  to  an  action 
in  such  a  case;  otherwise  she  could  not  obtain 
credit,  and  would  have  no  means  of  gaining  a  live- 
lihood." The  court  refer  to  Cox  v.  Kitchen,  supra, 
with  approval.  But  in  this  case  the  husband  had 
not  been  heard  of  in  years,  and  had  at  one  time  been 
beyond  seas.  In  Oregory  v.  Paul,  supra,  stress 
was  laid  on  the  fact  that  the  husband  was  a  for- 
eigner and  had  never  been  in  this  country,  and  so 
was  beyond  the  reach  of  process.  Such  wives,  say 
the  court,  **  would  be  left  the  wretched  dependents 
upon  chiurity,  or  driven  to  the  commission  of  crimes 
to  obtain  a  precarious  support."  In  Dean  v.  Rich- 
mcmd  the  doctrine  was  applied  where  the  wife  was 
divorced  from  bed  and  board.  The  doctrine  of 
Qrtgcry  v.  Pavl  was  applied  in  Abbott  v.  Bayley, 
mpra,  where  the  husband  was  in  another  of  the 
United  States.  In  Cornwall  v.  Ebyt,  supra,  the  hus- 
band left  this  country  and  joined  an  alien  enemy. 
In  Gregory  v.  Pierce  it  was  held  that  the  husband 
most  have  abandoned  the  wife  and  left  the  Com- 
monwealth. In  Arthwr  v.  Brocutnax  the  husband 
bad  abjured  the  State,  and  this  was  a  feature  of 
Jlnm  y.  Stewart^  Rolcmd  v.  Loffon,  Rose  v.  Bates, 
8tairreU  v.  Wywij  Meore  v.  Stevenson,  Smith  v.  ^t- 
lme$^  and  WiUon  ▼.  Brown^  supra. 

Bat  baJBmadum  y.  PraU,  supra^  a  case  where  the 
piitiM  both  liTod  in  the  same  State,  and  a  separate* 


allowance  had  been  decreed  to  the  wife,  although 
there  was  no  divorce,  the  wife  was  allowed  to  sue 
alone  in  respect  to  that  property. 

Mr.  Bishop  says  (1  Marr.  &  Div.,  §  610)  **that 
there  has  been  a  disposition  in  the  United  States  to 
break  in  upon  the  old  English  common-law  rule ; " 
but  we  do  not  find  it  in  any  of  the  above  cases, 
cited  by  Mr.  Schuyler,  and  some  added  by  ourselves, 
nor  do  we  see  that  Mr.  Schuyler  is  correct  in  his 
conclusion,  for  in  no  case  that  we  have  seen  has  the 
wife  been  recognized  as  a  feme  sole,  at  common  law, 
except  where  abandonment  by  the  husband  was 
coupled  with  his  absence  from  the  State  of  the 
wife^s  residence,  and  many  of  the  cases  expressly 
declare  this  as  the  basis  of  their  decision.  Tliere- 
fore  we  think  the  common  law  in  this  country  is,  as 
was  declared  by  Lord  Kenyon,  in  Marshall  v.  Rut- 
ton,  that  no  *  *  woman  may  be  sued  as  a  feme  sole 
while  the  relation  of  marriage  subsists,  and  she  and 
her  husband  are  living  in  this  kingdom."  Mr. 
Schuyler's  statement  would  be  correct  if  he  defined 
** abandonment"  to  be  ** desertion,  and  absence  in 
another  State  or  a  foreign  country." 

Lumpkin,  J.,  in  Waters  v.  Bean,  15  Ga.  361,  says: 
**The  first  suit  by  a  married  woman  without  join- 
ing her  husband  is  that  of  Lady  Belknap,  in  the 
Year  Book  of  2  Henry  IV,  whose  husband,  the  lord 
high  treasurer,  had  been  banished  to  Qascony.  And 
notwithstanding  his  transportation,  the  lawyers  of 
those  days  were  struck  with  so  much  surprise,  that 
they  commemorated  it  by  a  Latin  distich,  which 
Lord  Coke  has  thought  worthy  to  preserve  in  the 
1st  Institute : 

*  Bicce  modum  mirum  quo  femina  fert  breve  regis, 
Non  nmninando  virum,  conjuneium  robore  legia.* " 

A  learned  review  of  this  subject,  and  of  the  rea- 
sons of  the  common  holding,  may  be  found  in  Ayer 
V.  Warren,  47  Me.  217,  where  the  court  say  the  test 
of  the  wife's  right  to  sue  or  be  sued  alone  is  whether 
the  husband  may  be  deemed  to  have  *  *  renounced 
his  marital  riglits  and  relations." 

The  foregoing  review  of  course  is  confined  to  the 
aspect  of  the  subject  at  common  law,  and  does  not 
apply  to  the  power  of  the  wife  to  charge  her  estate 
for  necessaries  under  our  modern  statutes,  an  in- 
stance of  which,  arising  where  the  wife  was  living 
apart  from  her  husband,  is  found  in  Conlin  v.  Can^ 
trell,  64  N.  Y.  217. 


OBSERVATIONS   ON  THE   PARTICULAR 
JURISPRUDENCE  OF  NEW  YORK. 

VIII. 

(1777—1821.) 

rE  ConBtitution  of  1777  remained  for  many  yean 
without  any  express  alteration  by  the  authority 
from  which  it  had  emanated  —  the  electors  of  the  State 
represented  in  a  constitutional  convention  chosen  for 
the  parpose;  but  by  the  adoption  of  the  Federal  Con- 
stitution in  1788  the  prerogatives  and  functions  of  the 
State  government  were  materially  oiroumsoribed  and 
re-dl8trlbuted.  As  originally  established,  the  State 
government  had  little  or  no  reference  to  the  Federal 
relatione  whioh  it  sabeequentlj  aisomed,  the  first  see- 
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tioii  of  the  Stute  Constitution  of  1777  having  declared 
**  that  no  uutboritj  should  on  any  pretense  whatever  be 
**  exercised  over  the  people  or  members  of  this  State 
**but  such  as  should  be  derived  from  and  granted  by 
*Hhem.*'  This  declaration  was  as  clear  an  assertion 
of  an  inherent  status  independent  of  external  author- 
ity as  any  that  could  have  been  framed,  and  that  it  was 
so  intended  U  apparent  from  the  subsequent  **Article8 
**of  Confederation"  which  were  ratifled  only  on  the 
condition  that  the  State  should  reserve  eveiy  power, 
jurisdiction  and  right  not  ceded  in  terms. 

The  Articlt^s  of  Confederation,  always  ineffectual 
even  for  the  proper  conduct  of  the  war  of  the  Revolu- 
tion, proved  utterly  insufficient  for  the  purposes  of  a 
national  authority,  which  last  was  soon  found  to  bo 
essential  not  only  to  preserve  peace  at  home  but  to 
maintain  the  dignity  of  the  confederated  States  in 
their  intercourse  with  foreign  nations.  Consequently 
the  national  convention,  designed  to  remedy  the  de- 
fects in  the  confederation,  rejected  the  proposition  to 
amend  the  Articles  of  Confedenition  and  recommended 
a  new  frame  of  government,  partly  federal  and  partly 
national.  That  the  majority  of  the  delegates  from 
New  York  retired  from  the  convention,  conceiving 
that  any  course  but  amendment  was  beyond  their 
powers,  is  a  matter  of  general  information.  It  is  not 
proposed  to  recount  the  various  plans  of  government 
suggested  or  to  consider  the  very  familiar  nature  of 
the  national  government,  contained  in  the  Constitu- 
tion reported  by  this  convention,  but  simply  to  allude 
to  the  effect  which  the  new  Federal  government  had 
upon  the  jurisprudence  of  the  State. 

The  Federal  Constitution  of  Government  was  rati- 
fied at  Poughkecpsie  on  the  2nth  of  July,  1788,  by  a 
bare  majority  of  the  convention  of  delegates  empow- 
ered by  the  electors  to  decide  the  action  of  this  St^te. 
That  the  scope  and  effect  of  the  Federal  Constitution 
was  not  understood  by  the  delegates,  cannot  be  pre- 
tended by  any  one  who  will  read  the  poorly  preserved 
record  of  their  proceedings  and  debates  on  this  mo- 
mentous question,  not  8ec<»nd  in  importance  to  the 
Revolution  itself.  The  party  opposed  to  ratification 
was  led  by  (rovernor  Clinton,  Melancthon  Smith  and 
Judge  John  Lansing,  Jr.,  the  latter  soon  to  be  Chan- 
cellor of  this  State ;  the  party  in  favor  of  the  new  Con- 
stitution by  Hamilton,  Jay  and  Chancellor  Livingston. 
The  debates  were  most  able  and  comprehensive  and 
clearly  indicated  the  tenets  of  the  Federal  party  and 
the  fears  of  their  opponents.  It  is  a  noteworthy  fact 
that  James  Kent,  then  but  at  the  threshold  of  his  pro- 
fessional career,  was  in  attendance  ou  the  convention 
as  a  spectator,  and  that  his  future  political  convictions 
and  opinions  —  opinions  and  convictions  of  great  con- 
sequence, in  so  far  as  they  affected  his  subsequent 
commentaries  on  ccmstitutioual  law  —  were  much  in- 
fluenced by  the  biilliant  debates  of  Hamilton. 

That  the  ratification  of  the  Federal  Constitution  en- 
tirely changed  the  former  external  relations  of  the 
State  of  New  York  and  determined  some  of  its  sover- 
eign prerogatives  is  undoubted ;  that  it  subordinated 
the  State  judiciary  in  all  matters  relating  to  Federal 
or  National  laws,  was  soon  decided ;  that  it  established 
a  circumscribed  but  paramount  jurisprudence  within 
the  realm  of  which  the  State  jurisprudence  might  not 
conflict,  must  be  admitted.  But  in  all  other  respects 
the  State  Constitution  remained  the  supreme  arbiter 
of  the  State  jurisprudence.  It  is  not  intended  to  pur- 
sue the  extraneous  limitations  of  our  subject,  which  is 
confined  to  a  mere  historical  outline  of  the  major 
changes  emanating  from  within  the  State  itself. 

The  first  proposal  to  amend  the  State  Constitution 
was  occasioned  by  the  embarrassing  ratio  in  which  the 
Senate  and  Assembly  were  increasing  wiih  the  popu- 
lation; and  also  by  a  notorious  oonfiict  which  had 
srisen  between  the  Governor  and  the  other  members 
of  the  Council  of  Appointment  concerning  the  Gover- 


^  nor's  exclusive  right  to  nominate  those  State  oflloerB 
whose  mode  of  appointment  was  regulated  by  the  23d 
section  of  the  Constitution.  The  original  Coustitatlon 
did  not  provide  for  amendments;  the  Legislatare 
therefore  took  the  matter  into  consideration  and  re- 
commended the  election  of  delegates  empowered  to 
consider  the  difficulties  in  question,  and  to  determine 
the  true  construction  of  the  section  relating  to  the 
Council  of  Appointment.  The  delegates  elected  ac- 
cordingly met  in  convention  at  Albany  on  the  Idth  of 
October,  1801,  and  chose  Aaron  Burr  president.  They 
altered  the  sections  relating  to  representation  in  the 
Senate  and  the  Assembly,  and  declared  the  appoint- 
ing power  to  be  vested  concurrently  in  the  Governor 
and  each  of  the  members  of  the  Council  of  Appointr 
ment.  (Journ.  Const.  Conv.  1801.)  This  latter  con- 
struction was  tantamount  to  a  rep<ial  of  the  23d  sec- 
tion, and  by  some  was  thought  to  exceed  the  powers  of 
the  convention  which  in  this  respect  were  jadioial 
only.  (1  Hammond's  Polit.  Hist.  N.  Y.  p.  166.)  But 
as  it  was  the  voice  of  an  overwhelming  majority  of  the 
convention,  this  construction  was  generally  acquiesced 
in.  The  construction  itself  was  the  beginning  of  that 
sentiment  which  finally  ended  in  the  application  of  the 
elective  system  to  even  the  judiciary — a  system  often 
unwisely  condemned,  yet  susceptible  of  vast  improve- 
ment while  retained. 

Tiiese  were  the  only  amendments  of  the  first  Consti- 
tution during  the  four  and  forty  years  it  remained  in 
force.  Yet  there  were  other  features  not  amended 
which  were  also  unsatisfactory  to  the  people  at  large: 
the  formation  of  the  Council  of  Revision,  consisting  of 
the  executive  and  the  judges  of  the  two  great  courts, 
violated  that  principle  which  demands  the  separation 
of  the  executive,  judicial  and  legislative  departmenti 
of  government. 

We  nmy  next  glance  at  the  judicature  during  the 
first  period  of  the  State  government;  it  was  substan- 
tially the  judicial  establishment  of  the  province  con- 
tinued with  minor  modifications.  The  original  Con- 
stitution evidently  contemplated  that  the  Court  of 
(Chancery  would  continue,  for  it  mentioned  the  Chan- 
cellor eo  nomine  (§§  3, 32),  and  provided  for  the  appoint- 
ment of  the  register  and  clerks  in  chancery  (S  27). 
The  convention  which  framed  the  Constitution  ap- 
pointed Robert  R.  Livingston  Chancellor  until  such 
time  as  a  permanent  judiciary  should  be  designated  in 
the  manner  provided  by  the  Constitution.  (IJoum. 
Prov.  Conv.  017.)  When  the  Council  of  Appointment 
was  perfected,  Chancellor  Livingston  received  the  per- 
manent commission  which  he  held  until  1801,  when 
Chief-Justice  John  Lansing  succeeded  to  the  chanceiy 
bench,  retaining  office  until  February  1814,  the  date  of 
Chancellor  Kent's  accession. 

It  would  seem  that  although  the  Constitution  of  1777 
designed  that  the  Chancellorship  should  be  distinct 
from  the  office  of  Governor,  that  the  incumbent  of  the 
latter  office,  in  analogy  to  the  provincial  precedent,  re- 
tained for  some  time  the  custody  of  the  Chancery  seals, 
and  that  a  statute  was  passed  in  1700  placing  them  un- 
der the  direction  of  the  Chancellor.  At  least  this  Is 
the  statement  of  Mr.  Attorney-General  Van  Vechteu 
in  the  case  of  Yatea  v.  People  (6  Johns.  347).  If  this 
statement  is  accurate  as  to  the  fact,  it  is  au  additional 
evidence  of  the  tendency,  which  at  first  existed,  to  per- 
petuate provincial  customs  in  the  absence  of  plain  stat- 
utory enactments  to  the  contrary.  This  tendency  is 
further  illustrated  by  a  bill,  reported  at  the  flrat  Masiou 
of  the  Legislature,  to  constitute  a  Council  of  State  to 
assist  the  Gk>vernor  to  administer  the  government  dur- 
ing the  recess  of  the  Legislature. 

The  jurisdiction  of  the  State  Court  of  Chanceiy 
was    somewhat    vague    and    never    wboUy   defined 
until   the    Revised   Statutes  of  1829.     The  Engllah 
Court  of   Chancery  was  divided   Into   two   dlaUnol 
*  tribunals  —  the  one  ordinary,  being  a  oourt  of 


THE  ALBANY  LAW  JOURNAL. 


287 


mon  law,  the  other  extraordinary,  beinfi^  a  court  of 
eqaity.  The  law  divisiou  of  the  latter  court  was 
said  to  be  more  anoieut  than  the  equity  division.  The 
Court  of  Chauoeiy  of  this  State  did  not  at  first  possess 
the  common  law  judicial  powers  of  the  English  court, 
with  the  exception  of  those  of  the  officina  j^istiticR^ 
from  which  all  original  wrils  issued  under  the  seal  of 
the  court  ex  debito  jtiatUicd;  it  did  possess  the  judicial 
powers  which  the  English  Chancellor  exercised  in  that 
branch  of  the  court  called  the  Court  of  Equity  in 
Chancery.  This  distinction,  not  adverted  to  in  the 
works  on  the  Chancery  Practice  in  this  State,  was 
fully  discussed  In  the  interesting  case  of  Yates  v.  Peo- 
ple (6  Johns.  337),  in  which  Chancellor  Lansing  un- 
dertook to  supersede  a  writ  of  error  to  the  Supreme 
Court.  The  Court  of  Errors  denied  that  the  Chancel- 
lor had  the  power  to  supersede  a  writ  of  error  to  the 
Supreme  Court  which  issued  from  the  officina  juaiiticz 
as  a  matter  of  right.  They  affirmed  that  the  common- 
law  powers  of  the  Court  of  Chancery  in  England  ex- 
isted here  only  in  the  officina  jusiitia.  At  various 
times,  while  the  first  Constitution  remained  in  force, 
the  Legislature  conferred,  by  acts  to  that  end,  special 
jurisdiotiou  on  the  Chancellor.    (Blake's  Ch.  Pr.  8.) 

In  order  to  determine  the  true  basis  of  the  jurisdic- 
tion of  the  State  Court  of  Chancery,  various  theories 
have  been  resorted  to  by  writers.  The  late  Judge  Mur- 
ray Hoffman  attributed  it  to  the  act  of  the  provincial 
assembly  passed  in  1683  (Hoffmanns  Cb.  Pr.,  §  1,  ch.  1). 
The  difficulty  is  that  this  act,  '*  the  act  to  settle  courts 
*'of  justice,"  was  repealed  by  the  "act  for  establlsh- 
*'ing  courts  of  judicature,'*  passed  in  1691,  and  the 
Provincial  Court  of  Chancery  was,  on  the  expiration 
of  the  latter  act,  regarded  by  its  contemporaries  as 
held  by  virtue  of  the  ordinances  issued  by  the  royal 
governors  under  the  authority  of  their  several  com- 
missions (2 II.  L.  1813,  appendix  VII).  Yet  Judge  Hoff- 
man's view  that  the  act  of  1G83  revived  had  been  ad- 
vanced by  Cl|ief  Justice  Morris  as  early  as  1732.  (See 
opinion  of  Morris,  Cosby  v.  Van  Dam,  N.  Y.  Hist.  So. 
Col.)  Others  have  regarded  the  chancery  jurisdiction 
as  a  part  of  the  common  law  re-established  by  the 
Constitution  of  1777  (S  36).  Precisely  what  the  extent 
of  the  jurisdiction  of  the  State  court  was  seems  to 
have  been  undetermined  until  Yates'  case,  and  then 
veiy  imperfectly.  Chancellor  Kent  evidently  regarded 
it  as  CO- extensive  with  that  of  the  English  Court  of 
Equity  in  Chancery  (1  Johns.  Ch.  117,  517,  607. 100). 

It  has  been  said,  in  substance,  that  Chancellor  Kent 
resoaed  the  Court  of  Chancery  of  this  State  from  a 
condition  of  utter  inefficiency  (Ducr's  Discourse  on 
the  Life  of  James  Kent).  Certainly  Chancellor  Kent 
did  much  for  the  equity  jurisprudence  of  this  State, 
bat  there  is  reason  to  presume  that  the  administrations 
of  Chancellors  Livingston  and  Lansing  were  also  of  a 
high  order,  and  amply  adequate  to  the  lesser  exigencies 
of  the  times.  Without  a  much  more  comprehensive 
investigation  of  the  judicial  labors  of  Chancellors  Liv- 
ingston and  Lansing  than  any  yet  made,  nothing  of 
any  value  may  be  predicated  of  their  contributions 
toward  the  establishment  of  the  equity  jurisprudence 
of  this  State.  So,  it  is  equally  true  that  isolated  com- 
mants  on  the  Colonial  Court  of  Chancery  are  rarely  to 
be  trusted;  that  its  administration  was  inefficient 
there  is  no  doubt,  but  that  its  very  early  existence  in 
New  York  was  of  consequence  to  the  particular  juris- 
prodenoe  of  the  State  is  susceptible  of  very  exact 
demonstration.  The  value  of  a  Court  of  Equity  as  a 
possible  engine  of  reform  is  great,  even  though  its  ju- 
risdlotion  may  not  for  a  time  be  invoked ;  its  very 
existence  restrains  many  wrongs  which  would  other- 
wise be  committed. 

Without  some  little  recollection  and  comparison  of 
the  TBlue  of  the  Pnetorian  edicts  to  Roman  law,  and 
the  TBlcie  of  the  chaooery  decrees  to  English  jurispru- 


dence, few  will  comprehend  the  extraordinary  influ- 
ence which  the  Court  of  Chancery  of  New  York  has 
had  on  American  Jurisprudence  \n  general.  It  is 
probably  not  an  exaggeration  to  state  chat  the  decis- 
ions of  tho  Court  of  Chancery  of  New  York  have  been 
of  more  value  to  the  domestic  jurisprudence  of  this 
country  than  those  of  any  other  tribunal,  excepting 
the  Federal  Supreme  Court. 

Without  in  the  slightest  degree  detracting  from  the 
fame  of  Chancellor  Kent's  labors  in  the  Court  of  Chan- 
cery, it  is  but  common  justice  to  his  predecessors  — 
and  this  his  pane^o^rists  seem  to  forget  —  to  acknowl- 
edge the  value  of  what  we  now  know  of  their  work; 
and  In  this  connection  it  must  be  noticed  that  Kent 
found  the  Court  of  Chancery  of  New  York  exercising 
a  vast  jurisdiction  fully  established  on  very  ancient 
foundations  (4  Johns,  Ch.  439).  It  is  a  veiy  curious  his- 
torical fact  tiiat  we  find  traces  of  an  equity  jurisdic- 
tion in  New  York  even  before  Lord  Nottingham,  the 
**  father  of  English  equity,^'  ascended  the  **  throne  of 
"equity."  (Record  of  the  N.  Y.  (Tourt  of  Assizes; 
Duke's  Laws  of  1664.)  And  a  Court  of  Chancery  was 
actually  established  here  in  1683.  It  would  be  a  mat- 
ter of  no  little  utility  to  examine  the  equity  decrees 
In  New  York  from  1683  until  Chancellor  Kent's  acces- 
sion—  remembering  that  this  period  embraces  the 
chancellorships  of  the  great  masters  and  founders  oi 
English  equity  jurisprudence,  Nottingham,  Somers, 
Cowper,  Macclesfield,  Hardwicke,  and  Eldoa.  That  in 
New  York  there  was  any  thing  like  a  continuity  of 
growth  of  equity  jurisprudence  at  all  parallel  to  that 
in  England,  it  would  be  at>surd  to  suggest,  for  many  of 
the  governors,  who  at  times  acted  as  chancellors  here, 
wore  not  lawyers  by  profession.  But  the  governors, 
when  sitting  in  chancery,  were  always  assisted  by  the 
masters,  examiners,  and  registers  of  the  court,  some 
of  whom  were  educated  lawyers.  The  very  existence 
of  a  Court  of  Equity  here  during  this  long  period  is 
somewhat  remarkable,  and  it  unquestionably  led  to 
the  constitutional  recognition  of  the  Court  of  Chan-- 
eery  by  the  founders  of  tho  State  government,  and 
thus  Indirectly  contributed  to  the  speedy  prominence 
of  New  York  In  the  domain  of  jurisprudence.  During 
the  colonial  epoch,  the  Court  of  Chancery  abated  the 
rigor  of  penalties  on  bonds,  and  considered  the  mat- 
ters of  equity  addressed  to  its  peculiar  discretion. 
While  many  of  the  colonists  questioned  the  propriety 
of  the  governor's  sitting  in  a  court  of  equity,  they 
on  several  occasions  recognized  the  benefits  of  the 
court  in  other  hands,  by  passing  acts  of  assembly  fix- 
ing Its  jurisdiction. 

The  equity  decisions  of  Chancellor  Livingston  have 
never  been  published,  and  in  consequence  there  are  no 
data,  other  than  the  records  of  the  court,  and  perhaps 
his  private  papers,  to  determine  the  precise  character 
of  his  administration  of  the  Court  of  Chancery.  It 
has  however  been  said  on  the  high  authority  of  Chan- 
cellor Jones,  **  that  this  august  tribunal,  though  since 
**  covered  with  a  halo  of  glory,  never  boasted  a  more 
*'  prompt,  more  able  or  more  faithful  officer  than  Chan^ 
**cellor  Llviogston."  (Francis*  address  to  the  Philo- 
lexian  Society  of  Columbia  College,  1831,  p.  29.)  Those 
decisions  of  Chancellor  Livingston  bearing  on  juris- 
prudence, and  preserved  in  the  records  of  the  council 
of  revision,  indicate  the  same  qualities  which  so  distin- 
guished his  career  as  a  statesman  and  diplomat  (see 
Debates  on  Ratification  of  Fed.  Const.,  1788,  and  Liv- 
ingston's Diplomatic  Correspondence),  and  surely  con- 
firm to  the  ordinary  mind  the  laudatory  of  Chancellor 
Jones.  Chancellor  Livingston's  rules  m  chancery  were 
not  published.  (See,  however,  a  reference  to  them,  1 
Johns.  Ch.  328.) 

The  chancellorship  of  Lansing  also  labors  under  the 
disadvantage  of  having  had  no  reporter  to  perpetuate 
the  equity  opinions,  but  the  reports  of  the  Court  of 
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Errors,  enibrucinf;  part  of  the  period  of  this  chancellor- 
ship, fortuuately  contain  some  of  Lan8in;;*s  decisions 
as  a  jud^o  of  that  court,  and  several  of  the  reustms 
which  he  assij^ncd  for  his  decisions  in  the  Court  of 
Chancery.  Of  his  judgments  in  the  Supreme  Court,  wo 
have  those  from  171)8  to  ISOO,  in  1  Johnson's  Cases.  Ills 
judicial  decisions  are  terse  and  cogent,  but  they  are  too 
few  to  give  a  correct  conception  of  his  career  as  chan- 
cellor. The  best  estimate  c>f  Chancellor  Lansing's  ad- 
ministnition  of  the  court  is  to  bo  formed  from  the 
chancery  rules  which  ho  established ;  they  were  the  first 
seventy-four  rules  which  are  contained  in  those  subse- 
quently revised  and  digested  by  Chancellor  Kent. 
(Rules  in  Chancery,  ed.  1S15.*)  Rules  in  chancery, 
like  the  edicts  of  the  Pnutors,  were  a  species  of  direct 
legislation,  oftentimes  of  the  most  amelLdratipg  char- 
acter. Some  of  Chancellor  Jjansing's  rules,  such  as 
that  enabling  bills  to  bo  taken  pro  coufesHo  for  want  of 
answer,  though  innovatory,  were  very  great  reforms  of 
the  contemponiry  English  pnictice;  and,  as  they  con- 
duced to  simplicity,  indicate  a  philosophic  conception 
of  administrative  jurisprudence. 

That  the  Court  of  Chancery  of  Now  York,  even  bo- 
fore  Kent's  time,  was  thought  to  possess  that  exalted 
jurisdiction  which  later  on  was  only  more  firmly  es- 
tablished, is  fully  shown  by  Chancellor  Lansing's  course 
in  Yates^  case,  and  by  the  arguments  which  were  ad- 
vanced In  that  celebrated  controversy  involving  the 
chancer}'  jurisdiction. 

Chancellor  Kent's  administration  of  the  Court  of 
Equity  forms  an  epoch  in  the  judicial  history  of  New 
York.  This  remarkable  man  entered  on  his  renowned 
career  as  chancellor  the  25th  of  February,  1814;  and  in 
the  same  year  Johnson,  the  Supreme  Court  reporter, 
was  directed  by  the  Legislature  to  report  the  adjudica- 
tions of  the  chancellor.  All  Kent's  chancery  decis'u)ns 
of  interest  are  contained  in  the  seven  volumes  of 
Johnson's  Chancery  Reports,  the  first  regular  equity 
reports  in  New  York,  or,  indeed,  in  America.  Not- 
withstanding Kent  had  for  sixteen  years  prior  to  his 
accession  to  the  Court  of  Chancery  been  a  common- 
law  judge,  he  was  nevertheless,  at  the  outset,  pro- 
foundly versed  in  the  science  of  equity.  Nor  was  he 
without  practical  experience  in  the  chancery  adminis- 
tration. As  a  master  in  chancery,  ho  had  perceived 
the  great  benefits  to  be  derived  from  the  application  of 
the  principles  of  equity  to  the  every-day  necessities  of 
society,  the  complicated  commercial  accountings,  the 
administratiou  of  estates,  and  the  various  auxiliary 
duties  of  the  master's  office.  As  a  Supreme  Court 
justice,  sitting  iu  the  Court  of  Errors,  he  had  for  many 
years  exhibited  great  interest  iu  the  ohancery  appeals. 
In  LeOtien  v.  Kenible,  1  Johns.  Cas.  ()07,  Justice  Kent 
had  held  that  the  Court  of  Errors,  in  analogy  to  the 
practice  prevailing  iu  the  Ilouse  of  Lords  appeals,  might 
both  reverse  the  adjudications  iu  chancery  and  deter- 
mine the  proper  decree  to  be  made  below.  On  this 
principle,  all  his  investigatious  of  the  chancery  appeals 
were  original  and  profound.  In  addition  to  these 
qualifioations  for  the  chancery  bench,  Kent  possessed 
others  far  more  extensive.  From  the  time  he  had 
beeu  called  to  the  bar  he  had  assiduously  devoted  him- 
self not  only  to  legal  literature  iu  its  angle- American 
phase,  but  to  the  study  of  French  and  classical  litera- 
ture, with  both  of  which,  according  to  Justice  Duer,* 
he  had  eveu  theu  but  n  slender  acquaintance.  Iu  these 
excursions  to  a  wider  domain  of  knowledge  he  i>er- 
fected  himself  in  the  systems  of  public  and  Roman  law 
in  their  varied  phases,  ancient  and  modern.  With  the 
utmost  patience  he  made  himself  the  peer  of  the  ju- 
risconsults and  the  masters  of  English  equity.    In  the 

*  In  the  absence  ot  an  established  local  practice  upon  a  par- 
ticular point,  the  English  chancery  rules  were  controlUng. 
(See  HoflTman's  Int'd  to  Cb.  Pr.,  p.  XIV .) 

*  There  is  no  qrBtematIc  biography  of  ChanceUor  Kent. 


(\iurt  of  Chanceiy  he  had  scope  for  all  his  varied  at- 
tainments ;  and  although  be  had  for  years  beeu  a  di»- 
tinguishcd  common-law  judge,  he  there  first  reached 
that  height  of  distinction  which  few  juri«t«  bare 
equalled,  and  still  fewer  surpassed.  The  most  camal 
reader  of  Johnson's  Chauceiy  Roportd  has  doabtloM 
observed  that  Chancellor  Kent  received  his  inspiration 
from  the  juridical  writings  of  almost  every  nation  in 
Europe,  ancient  and  modern ;  the  compilations  of  the 
Justinian  era,  the  French  jurists,  Domat,  D*Agaes- 
seau,  Fournel,  Emerigon,  Pothier,  and  Valin ;  tbeSwiM 
publicists,  Burlamaqul  and  Vattel;  the  Dutch  Juridiosl 
writers,  Grotius,  Vinnius,  Voet,  and  Bynkenhoek; 
the  German  writers,  Pufifendorf,  Heineooius,  and  Stry- 
kins.  From  these,  and  many  like  sourooa  iu  addition 
to  the  Englitih  jurists.  Chancellor  Kent  illustrated  the 
true  scope  and  province  of  equity  tribunals.  The  eflRsot 
of  this  was  at  once  perceptible  on  the  legal  publications 
of  that  day;  the  law  booksellers  issued  many  trauala- 
tions  of  the  writings  of  the  French  jurists,  and  th^ 
readily  found  places  in  those  working  libraries  pre- 
viously devoted  to  the  English  common-law  reporten 
and  the  equity  reports  of  Vernon,  Vesey,  and  Cox. 
By  some,  (^hancellor  Kent*s  decisions  have  beeu 
thouglit  to  be  too  expository  and  elementary  in  char* 
aoter,  and  by  others  to  follow  too  closelj'  in  the  fo<it- 
steps  of  Nottingham,  Ilardwicke,  and  Eldou.  Were 
these  criticisms  true  they  would  be  directed  at  no 
common  fault,  but  they  are  not  eveu  half-truths. 
Chancellor  Kent  found  tho  ancient  jurisprudence  of 
the  common  law  greatly  modified  by  statutes  of  tbe 
New  York  Legislature,  and  by  tho  new  Constitutions 
of  government.  Hence  it  was  his  peculiar  province  to 
apply  the  principles  of  equity  jurisprudence  to  theie 
changes,  and  necessarily  his  opinions  were  somewhat 
detailed  and  written  rather  iu  tho  style  of  the  com- 
mentator than  in  that  of  tho  judge.  It  is  apparent 
tinitho  intended  to  place  tho  first  series  of  American 
Equity  Reports  on  foundations  deeply  and  strongly 
laid;  but  that  he  was  a  servile  imitator  of  the  English 
jurists  is  erroneous,  lie  freely  admitted  that  he  felt 
himself  bound  by  tho  precedents  in  the  English  chan- 
cery {^fanuing  \\  ManHi}ig^  1  Johns.  Ch.  637),  but  he 
never  failed  to  verify  tho  original  sources  from  which 
Lord  Somers  or  Lord  Ilardwicke  had  drawn  the  princi- 
ples of  English  equity.  At  least,  ho  did  not  attribute 
to  Bacon  or  Somers  that  which  was  due  to  Ulpian  or 
Paulus.  His  was  a  most  discriminating  repetition,  and 
he  no  more  followed  iu  tho  footsteps  of  the  English 
chancellors  than  they  followed  i:i  the  footsteps  of  Vin- 
nius or  of  Voet,  or  of  tho  classical  jurists.  Tet  that 
Chancellor  Kent's  was  a  great  creative  mind  like  that 
of  Hugo  Grotius,  or  supremely  endowed  like  that  of 
Somers,  can  never  be  maintained.  Still,  by  common 
consent,  he  is  placed,  oven  by  laymen,  in  tho  front  rank 
of  juridical  writers.  (1  Buckle's  Hist,  of  Civ.,  p.  174.) 
Under  Chancellor  Kent  the  Court  of  Chanoeiyof  New 
York,  founded  in  1683,  reached  its  height  of  usefulness 
and  distinction. 

The  continuance  of  the  former  Supreme  Court  of 
judicature,  or  a  court  of  the  same  jurisdiction  and 
like  name,  was  evidently  intended  by  the  founders  of 
the  original  State  government  (Const.  1777,  If  3.  25), 
though  its  jurisdiction  was  not  defined  or  regulated 
by  constitutional  enactment.  Until  the  Constitution 
of  1816  took  eJBfect,  this  court  exercised  substantially 
the  same  jurisdiction  which  it  possessed  iu  the  provin- 
cial epoch.  (Graham's  Juris.  141 ;  1  Paine  &  Duer's 
Pr.  141;  N.  Y.  Civil  List,  ed.  1867,  p.  91.)  The  Su- 
preme Court  of  New  York  was  founded  originally  by 
an  act  of  the  Provincial  assembly,  passed  in  1001  (Brad- 
ford's Laws,  ed.  1694),  and  was  subsequently  continued 
by  virtue  of  several  ordinances  promnlffated  by  Lord 
Bellomont  and  Viscount  Combniy.  (Note,  1  R  L., 
1813,  p.  818.)    Samuel  Jonee,  in  hU  observrntions  on  the 
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New  Revised  liawnof  1813,  mentious  other  ordinanoes 
alfeotiug  this  oourt,  partioularlj  one  of  the  reigu  of 
King  George  the  First  (N.  T.  Hist.  So.  Col.,  Ill),  and 
the  late  Dr.  O'Callaghan  possessed  an  unpublished  list 
of  like  ordinances,  not  easilj  to  be  found  by  persons 
anfamiliar  with  the  archives  of  this  State.  This  court, 
subsequent  to  the  Revolution,  never  exercised  the  juris- 
diction of  the  Ck>urt  of  ESquitj  in  the  exchequer  cham- 
ber, which  it  was  held  to  possess  in  the  celebrated  case 
of  Cotby  y.  Van  Dam,  19  Alb.  L.  J.  350;  20  id.  170,  but 
took  cognizance  of  those  causes  only  which,  in  England, 
were  cognizable  in  the  King's  Bench,  Common  Pleas, 
and  the  plea  side  of  the  Exchequer.  ( Wyche's  Pr.,  p.  1.) 
During  the  first  twenty-two  years  of  the  State  gov- 
ernment there  is  no  regular  chronicle  of  the  adjudica- 
tions of  the  Supreme  Court  in  the  shape  of  Law 
Reports,  and  it  is  therefore  apt  to  be  assumed,  and, 
indeed,  is  so  stated,  that  its  sphere  of  action  was  nar- 
row and  its  administration  imperfect.  But  it  is 
susceptible  of  demonstration  that  this  court  was  then 
quite  equal  to  the  more  limited  exigencies  of  the  times. 
The  chief  justices  during  this  period,  Ifohn  Jay,  Rich- 
ard Morris,  Robert  Tates  and  John  Lansing,  Jr.,  were 
all  eminent  as  lawyers ;  and  the  associate  justices,  with 
the  exception  of  Hobart,  who  was  a  scholarly  man, 
were  all  bred  to  the  law.  Of  associate  justice  Benson, 
who  sat  from  1794  to  1802,  Chancellor  Kent  has  said 
that  he  did  more  to  reform  the  practice  of  the  court 
than  any  member  of  it  did  before  or  since.  (2  Thomp- 
son's Hist*y  of  Long  Island,  pp.  187-9.)  Benson  drew 
those  rules  of  this  court  which  were  adopted  April 
term,  1796 ;  they  are  often  termed  the  first  rules  of  the 
court  (N.  Y.  Civ.  List,  p.  93),  but  this  is  an  error. 
Wyche,  in  the  first  treatise  on  the  practice  of  the  New 
York  Supreme  Court  (N.  Y.,  1794),  refers  to  rules  of 
oourt  adopted  as  early  as  17^,  or  seventy  years  previ- 
ously, and  the  rules  of  1791-3  are  published  in  Cole- 
man's Cases,  p.  31.  As  a  master  of  special  pleading. 
Justice  Benson  was  hardly  surpassed  by  Chief  Justice 
Saunders  himself.    (Duer's  Discourse  on  Kent,  p.  14.) 

It  was,  however,  with  Kent^s  elevation  to  the  Su- 
preme Court,  in  1798,  that  its  usefulness  became  more 
widely  apparent  through  the  medium  of  the  reporters. 
Prior  to  this  time  law  reporting  in  America  had  not 
ripened  into  a  system ;  there  were  numerous  pamphlets 
published,  containing  ancunients  of  counsel  and  decis- 
ions of  judges,  but  no  ^y8tematic  reports ;  and  both 
the  Colonial  and  State  bars  were  compelled  to  have 
recourse  to  the  English  reports  for  illustrations  and 
precedents.  With  the  latter  they  were  profoundly 
versed  and  thus  the  elements  of  the  jurisprudence  of 
the  common  law  were  firmly  imbedded  in  American 
soil.  The  formative  period  of  the  Supreme  Court, 
during  which  it  exercised  its  greatest  influence  on  the 
particular  jurisprudence  of  this  State,  was  during  the 
judgeships  of  Kent,  Spencer  and  Thompson.  (1798-1823. ) 
Then  it  was  that  many  principles  were  settled  and  that 
fluctuating  theories  gave  place  to  fixed  and  determinate 
mlee  embraced  in  leading  cases,  reported  in  the  famous 
series  by  the  official  reporters,  Caine  and  Johnson. 

Down  to  the  adoption  of  the  Constitution  of  1821, 
the  Supreme  Court  justices  continued  to  go  the  circuit 
as  before  the  Revolution,  and  though  various  modifi- 
cations were  from  time  to  time  imposed  by  statute, 
they  retained  the  powers  of  commissioners  of  the 
peace,  nisi  prius,  assizes  of  novel  disseisin,  and  other 
assizes.  By  the  act  of  1786  (ch.  9),  the  Court  of  Ex- 
chequer, held  by  a  Supreme  Court  justice  out  of  term, 
was  revived  for  the  hearing  and  determining  of  all 
oaases  concerning  fines,  forfeitures,  amerciaments  and 
debts  due  to  the  people  of  the  State,  and  for  auditing 
aoooants  of  sherifb,  coroners  and  other  officers  in  re- 
ooipt  of  fines  and  forfeitures.*     The  practice  of  the 


*TUs  soEoellent  trfbonal  was  a  useful  check  upon  maladmin- 
lOalkm  and  the  pecolattons  of  dishonest  ofBdals. 


Supreme  Court  during  this  period  presented  but  few 
features  peculiar  to  itself,  and  was  expressly  supple- 
mented by  that  of  the  King's  Bench,  at  Westminster 
Hall.    {Dubois  v.  Phillips*  Exrs.,  5  Johns.  336.) 

The  court  for  the  trial  of  impeachments  and  the  cor- 
rection of  errors,  commonly  styled  the  Court  of  Errors, 
though  called  into  being  by  the  original  Constitution 
of  the  State,  was  not  organized  until  after  the  final 
peace  with  Great  Britain,  but  thenceforth  it  occupied 
a  very  important  place  in  the  Judicial  polity  of  the 
State.  It  was  subsequently  an  objection  to  this  court 
that  it  was  partly  composed  of  the  upper  legislative 
house  and  thus  became  involved  in  the  whirl  of  party 
politics.  This  court,  however,  like  the  Supreme  Law 
Court  and  the  Chancery  Court,  was  not  entirely  noveL 
The  elective  senate  was  certainly  a  new  constituent, 
but  in  the  frovincial  epoch  the  Court  of  Appeals  was 
composed  of  the  upper  legislative  chamber  or  the  legis- 
lative council.  The  Court  of  Errors  had  cognizance  of 
appeals  from  the  Supreme  Court,  the  Court  of  Chan- 
cery, the  Court  of  Probate,  and  while  it  existed,  of 
appeals  from  the  C-ourt  of  Admiralty.  The  practice  in 
the  Court  of  Errors,  in  cases  not  expressly  provided 
for,  was  similar  to  that  in  the  Court  of  Exchequer 
Chamber,  in  England,  though  on  appeals  It  conformed 
to  that  of  the  Ilouse  of  Lords,  when  sitting  as  a  Court 
of  Appeals.    (24  Rule  of  Court  of  Errors.) 

The  Court  of  Probates  referred  to  in  the  Constitution 
of  1777  (§  27),  was  organized  pursuant  to  the  act  to 
organize  the  government  of  this  State,  passed  the  16th 
of  March,  1778  (ch.  12),  and  was  expressly  vested  with 
that  jurisdiction  in  testamentary  matters  which  had 
previously  been  exercised  by  the  Royal  Governor  of 
the  Province.  In  1787  a  portion  of  its  jurisdiction 
was  transferred  to  the  surrogates  of  the  various  coun- 
ties (ch .  38,  Laws  1787),  over  whom  the  judge  of  the 
Court  of  Probates  exercised  an  appellate  jurisdiction 
similar  to  that  once  exorcised  in  the  Court  of  the  Dele- 
gates, in  England.  The  Court  of  Probates  fionrished 
throughout  the  entire  period  that  the  first  Constitu- 
tion remained  in  force.* 

The  Court  of  Admiralty  of  New  York,  organized 
under  the  act  of  the  Provincial  Convention,  passed  the 
31st  of  July,  1776,  endured  until  its  jurisdiction  was 
relinquished  by  tlie  State  and  devolved  on  the  Federal 
establishment,  pursuant  to  the  Federal  Constitution. 

Like  the  great  courts  named,  the  minor  branches  of 
the  judicial  establishment  of  the  Province  continued 
under  the  first  Constitution,  without  any  substantial 
alteration ;  the  county  courts  of  Common  Pleas,  the 
mayors'  courts  of  the  several  cities,  the  town  courts 
of  justices  of  the  peace,  with  criminal  jurisdiction  in 
the  courts  of  sessions,  were  all  parts  of  the  pre-existing 
order  of  things,  and  some  of  them  were  founded  as 
early  as  the  seventeenth  century. 

Throughout  the  first  period  of  the  State  government 
the  judicatories  of  Now  York  were  the  creatures  of 
the  common  law,  and  their  whole  structure  was  regu- 
lated and  fashioned  by  the  jurisprudence  of  the  pr»- 
revolutionary  period.  Hamilton  affirmed  that  the 
new  Institutions  were  inexplicable  without  the  aid  of 
the  common  law  ICrosweWs  case],  and  this  idea  in  its 
various  phases  controlled,  for  a  generation,  not  only 
the  American  bar,  but  the  people  at  large,  who  claimed 
the  Anglican  common  law  as  one  of  the  highest  achieve- 
ments of  Revolution .  But  the  time  was  not  far  dis- 
tant when  the  popular  features  of  the  new  government 
were  to  have  a  counter-infiuence  not  merely  on  legis- 
lation but  on  the  structure  of  the  judicial  establish- 
ment— an  infiuence  even  now  but  partially  solved. 


*  The  probate  of  last  wills  and  testaments,  and  granting  ad- 
mfaiistration,  was  declared  by  an  set  of  the  Provincial  assem- 
bly, passed  in  KKX3,  to  be  vested  hi  the  governor,  or  In  such  per- 
sons as  he  should  delegate  under  the  seal  of  the  prerogative 
oourt.    (Bradford's  Laws,  16;  1 Y.  &  14.) 
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WUEN  MONET  PAID  ON  ILLEGAL  CON- 
TRACT RECOVERABLE. 


SUPREME  COURT  OFTHB  UNITED  STATES.  JAN.  81,1881. 


CONQRESS  AND  EMPIRE  SPRINQ  CO.  V.  KNOWinK>N. 

Where  a  contract  is  illegal  (being  malum  fyrohQjitum  and  not 
malum  in  se)  money  paid  by  one  party  in  part  perform- 
ance can  be  recovered  back  when  the  other  party  has  per- 
formed no  part  of  the  contract  and  both  parties  abandoned 
such  contract  before  it  was  consummated. 

A  New  York  corporation,  in  violation  of  the  laws  of  that  State, 
provided  for  an  increase  in  its  capital  stock.  This  increased 
sto(^k  was  subscribed  for  and  an  assessment  paid  thereon. 
Thereafter  the  plan  for  increasing  the  stock  was  abandoned 
by  the  corporation  and  an  adjustment  with  subscribers 
authorized  by  its  trustees.  In  an  action  by  a  subscriber  to 
recover  from  the  corporation  the  amount  of  the  assessment 
paid  by  him,  Ticld^  that  it  was  no  defense  that  the  payment 
was  made  upon  an  ill^al  transaction. 

IN  error  to  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  New  York,  to  review  a 
judgment  In  favor  of  plaintiff  below.  The  opinion 
states  the  case. 

Woods,  J.  This  suit  was  brought  in  1869  by  the  in- 
testate, Dexter  A.  Knowlton,  against  the  plaintiff  in 
error,  in  the  Supreme  Court  of  the  State  of  New  York, 
to  recover  the  sum  of  $13,960,  with  interest  from  Feb- 
ruary 20, 1866.  In  1876  Knowlton  died,  and  the  present 
defendants  in  error  having  been  appointed  adminis- 
trators of  his  estate,  the  suit  was  revived  and  contin- 
ued in  their  names.  At  the  time  of  his  death  Knowlton 
was  a  citizen  of  Illinois.  His  administrators  were  cit- 
izens of  that  State.  On  their  application  the  suit  was 
on  Maroh  20, 1877,  removed  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  New  York. 
The  parties  waived  a  jury  and  the  case  was  tried  by 
the  court  at  the  October  term,  1877. 

The  court  found  the  facts  of  the  case  to  be  substan- 
tially as  follows : 

The  Congress  &  Empire  Spring  Company,  the  plaint- 
iff in  error,  is  a  corporation  of  the  State  of  New  York, 
organized  under  the  statute  of  that  State  passed  Feb- 
ruary 17,  1848,  authorizing  the  formation  of  corpora- 
tions for  manufacturing,  mining,  mechanical  or  chem- 
ical purposes,  and  subsequent  acts  amendatory  thereof. 
The  capital  stock  was  $1,000,000,  divided  into  10,000 
shares  of  $100  each,  and  was  issued  in  payment  of  prop- 
erty purchased  by  the  trustees  of  the  corporation  for 
its  use. 

The  mode  by  which  corporations  such  as  the  plaintiff 
in  error  might  increase  their  capital  stock  is  prescribed 
by  sections  21  and  22  of  chapter  40  of  the  laws  of  1848. 

Section  21  prescribes  how  the  notice  of  a  meeting  of 
the  stockholders  to  consider  the  proposition  to  increase 
the  capital  stock  shall  be  given,  and  what  vote  of  the 
stockholders  shall  be  necessary  to  carry  the  proposition. 

Section  22  prescribes  how  the  meeting  of  the  stock- 
holders, called  under  section  21,  shall  be  organized, 
and  declares  that  if  a  sufficient  number  of  votes  has 
been  given  in  favor  of  increasing  the  amount  of  capital 
stock,  **  a  certificate  of  the  proceedings  showing  a  com- 
pliance with  the  provisions  of  this  act,  the  amount  of 
capital  actually  paid  in  *  *  *  the  whole  amount  of 
debts  and  liabilities  of  the  company,  and  the  amount 
to  which  the  capital  shall  be  increased  *  *  *  shall 
be  made  out,  signed  and  verified  by  the  affidavit  of  the 
chairman  and  countersigned  by  the  secretary,  and  such 
certificate  shall  be  acknowledged  by  the  chairman  and 
filed  as  required  by  the  first  section  of  this  act;  and 
when  BO  filed  the  capitAl  stock  of  such  corporation  shall 
be  increased  *  *  *  to  the  amount  specified  In  such 
certificate,  *  *  *  and  the  company  shall  be  entitled 
to  the  privileges  and  provisions,  and  subject  to  the  lifr- 
blUtles,  of  this  act,  as  the  case  may  be." 


On  Janoaiy  U,  1806,  the  oorporatioB  pMsed  a  moln- 
tion  to  increase  its  capital  stock  by  the  addition  thetvto 
of  $200,000  for  the  purpose  of  boildiug  a  glass  faotoij 
for  the  manafaoture  of  bottles  and  providiuf?  a  woilcr 
Ing  capital.  It  also  resolved  tliat  the  books  of  ths 
company  should  be  open  for  subscriptions  to  the  addi- 
tional stock  and  that  each  stockholder  should  be  al* 
lowed  to  take  one  share  of  the  new  stock  for  every  firs 
shares  he  held  of  the  original  stock,  and  that  when  be 
had  paid  eighty  dollars  on  each  share  the  company 
should  issue  to  him  a  certificate  as  for  full-paid  stock. 

At  a  meeting  of  the  board  of  trustees  of  the  corpora* 
tion,  held  February  8, 1866,  a  dividend  of  four  per  cent 
on  the  original  stock  was  declared,  payable  Febmaiy 
20,  and  it  was  resolved  that  a  call  of  twentj  per  cent  on 
the  new  stock  should  be  made,  payable  February  3li 
1866 ;  that  the  books  of  the  company  should  be  at  ones 
opened  for  subscriptions  to  the  new  stock,  and  that 
each  stockholder  should  have  the  privilege  of  taking  one 
share  of  the  new  stock  for  every  five  shares  of  the  old 
stock  held  by  him,  and  that  on  failure  of  any  stock- 
holder to  pay,  (9u  or  before  February  20, 1866,  twen^ 
dollars  on  each  share  of  the  new  stock  taken  by  him, 
all  his  claim  to  such  new  stock  should  be  forfeited  and 
the  same  should  be  divided  ratably  among  the  stock- 
holders who  had  paid  the  installment  of  twenty  dol- 
lars per  share. 

A  stock  subscription  agreement  was  Immediately 
issued  by  the  trustees  in  pursuance  of  the  said  resoln- 
tions,  by  which  the  subscribers  stipulated  to  take  the 
number  of  shares  set  opposite  their  names  and  to  pay 
for  each  share  eighty  dollars,  in  installments,  as  called 
for  by  the  directors,  and  upon  failure  to  pay  the  in- 
stallments within  sixty  days  after  call,  that  the  money 
already  paid  on  the  stock  should  be  forfeited  to  the 
company.  And  by  the  same  agreement  the  company 
bound  itself  to  pay  interest  up  to  February  1, 1867,  on 
all  sums  paid  on  the  new  stock,  and  on  February  8, 
1867,  to  issue  for  eveiy  share  of  said  new  stock  on 
which  eighty  dollars  had  been  paid,  a  certificate  to  the 
holder  as  for  full-paid  stock,  and  it  was  provided  that 
the  holders  of  such  stock  should  be  entitled  to  vote 
thereon  and  the  same  should  draw  dividends  and  be 
treated  In  all  respects  as  full-paid  stock. 

This  agreement  was  signed  by  one  C.  Sheehan,  who 
subscribed  for  690  shares  of  the  new  stock,  he  being 
the  holder  of  3,490  shares  of  the  old  stock. 

Thereupon  a  contract  was  made  between  Sheehan 
and  Knowlton,  the  Intestate,  whereby  Sheehan  agreed 
to  lend  his  dividend  on  the  old  stock  held  by  him  to 
Knowlton,  and  tho  latter  agreed  to  assume  the  new 
stock  subscribed  for  by  Sheehan  and  pay  all  future 
calls  thereon.  Shcehan's  dividend  on  his  old  stock 
amounted  to  $13,088.  Knowlton,  in  consideration  of 
the  transfer  to  him  of  this  dividend,  delivered  his  note 
to  Sheehan  for  $13,980,  dated  February  20, 1860,  payable 
In  one  year,  and  secured  the  same  by  a  pledge  of  IjO 
shares  of  the  stock  of  the  company,  and  paid  the  resi- 
due, to  wit,  eight  dollars,  in  cash. 

On  March  8,  1866,  Knowlton  paid  to  the  company  the 
call  of  twenty  per  cent  on  the  new  stock  subscribed  by 
Sheehan  and  sold  to  him  as  aforesaid,  by  the  appllcip 
tion  thereto  of  Sheehan*s  dividend  on  the  old  stock* 
amounting  to  $13,980,  for  which  the  company  gave 
Knowlton  a  receipt. 

About  December,  1868,  Knowlton  paid  In  full  his 
note  to  Sheehan  for  $18,980. 

Ct^lB  and  personal  demands  were  made  both  upon 
Sheehan  and  Knowlton  more  than  sixty  days  before 
January  25,  1867,  for  the  pigment  of  subsequent  in- 
stallments on  the  stock  subscribed  by  Sheehan,  and 
both  of  them  neglected  and  refused  to  piqr  the  Install- 
ments called  for;  whereupon  the  trustees  of  the  com- 
pany passed  a  resolution  by  which  they  declared  that 
the  new  stock  subscribed  by  Sheehan  and  assamed  1^ 
Knowlton  should  be  and  was  forfeited- 
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From  Auipist,  186&,  to  AuRuet,  1866,  Knowlton,  the 
luteetate,  was  a  trustee  aud  vioe-presideut  of  the  ootn- 
pauj;  he  advised  the  iuorease  of  the  capital  stock 
above  mentioued,  and  proposed  the  resolutious  in  re- 
lation thereto  aud  moved  their  adoption,  and  drew  up 
the  atook  subscription  agreement  and  signed  it  and 
advised  others  to  sign. 

On  August  7, 1867,  a  meeting  of  the  stooldiolders  of 
the  company  was  held,  at  which  it  resolved  that  the 
capital  stock  of  the  company  ehould  l>e  reduced  to  the 
original  sum  of  11,000,000,  and  that  the  trustees  be  au- 
thorized to  arrange  with  the  holders  of  the  new  stock 
for  retiring  the  same  on  such  terms  and  conditions  as 
they  should  deem  for  the  interest  of  the  contpany. 

On  the  same  day  the  board  of  trustees  met  and 
passed  a  resolution,  whereby  the  executive  committee 
of  the  board  was  authorized  to  adjust,  on  the  best 
terms  for  the  company,  the  claims  of  all  persons  hold- 
ing receipts  for  payments  on  the  new  stock  ordered  to 
be  retired. 

On  March  27, 1868,  the  executive  committee  passed  a 
resolution  that  the  company  issue  five-year  coupon 
bonds  sufficient  to  refund  the  payments  made  on  the 
new  stock  of  the  company  which  had  been  retired. 

No  tender  of  these  bonds  was  ever  made  to  Knowl- 
ton, the  Intestate,  nor  was  any  demand  made  for  them 
by  him,  but  he  demanded  repayment  of  the  amount 
paid  by  him  on  his  new  stock,  and  the  company  re- 
fused to  repay  it  or  any  part  of  it. 

The  majority  of  the  holders  of  the  original  Stock  be- 
came subscribers  for  the  new  stock,  and  all  of  them, 
except  Sheehau  and  Knowlton,  the  intestate,  and  one 
or  two  other  subscribers  for  small  amounts,  paid  the 
call  made  on  them  in  respect  to  the  new  stock.  The 
first  call  of  twenty  per  cent  on  the  new  stock  was  paid 
mainly  by  the  dividend  on  the  old  stock  above  men- 
tioned, but  about  $3,000  were  paid  in  cash.  All  the 
stockholderawho  did  not  subscribe  for  new  stock  wore 
paid  their  part  of  the  dividend  in  cash,  .\bout  fSOf.'SOO 
of  said  five-per-cent  bonds  were  issued  by  the  company 
to  retire  the  new  stock. 

The  intestate,  Dexter  A.  Knowlton,  having  com- 
menced this  action,  and  having  died  during  its  pend- 
ency, the  plain tifl's,  as  the  administrators  of  his  estate, 
Buooeeded  to  his  interest  therein. 

As  a  conclusion  of  law  from  these  facts,  the  court 
found  that  the  plaintiffs  were  entitled  to  judgment 
against  the  Congress  &  Empire  Spring  Company  for 
the  sum  of  $13,960,  with  interest  from  February  20, 
1866,  and  rendered  judgment  accordingly. 

This  writ  of  error  is  prosecuted  by  the  Congress  & 
Empire  Spring  Company  to  reverse  the  judgment  ren- 
dered against  it  by  the  Circuit  Court. 

The  plaintiff  in  error  claims  that  the  plan  adopted 
by  the  company  to  increase  its  capital  stock,  by  which 
eertlficates  as  for  full-paid  stock  were  to  be  issued  on 
the  payment  of  eighty  per  cent  thereof,  was  against 
the  law  and  public  policy  of  the  State  of  New  York, 
and  was  therefore  void;  that  Knowlton,  having  been 
an  active  party  in  devising  this  scheme,  and  having 
paid  his  money  In  part  execution  of  it,  his  legal  repre- 
sentatives cannot  recover  the  sum  so  paid. 

It  Lb  conceded  by  the  defendants  in  error  that  the 
plan  adopted  by  the  company  to  increase  its  stock  was 
in  violation  of  the  law  of  New  York,  and  therefore 
void,  and  it  has  been  so  held,  in  effect,  by  the  Court 
of  Appeals  of  the  State  of  New  York  in  the  case  of 
Knowiion  v.  Congress  &  Empire  Spring  Company,  57 
N.  Y.  518. 

We  are  then  to  consider  whether,  upon  the  hypothe- 
sis that  the  plan  for  the  increase  of  the  stock  was  ille- 
gal, there  oan  be  a  recovery  upon  the  facts  of  the  case 
as  foond  bj  the  Circuit  C/ourt. 

We  think  It  clear  that  there  was  only  a  part  per- 
formaooe  of  the  Illegal  oontract  between  the  company 
ind  Knowlton  in  reference  to  the  new  stock,  for  which  1 


Sheehan  subscrit)ed  and  which  he  agreed  to  transfer  to 
Knowlton. 

The  company,  in  fact,  created  no  new  stock.  It  only 
proposed  to  do  so.  To  increase  the  stock  of  the  com- 
pany, it  was  not  only  necessary  that  the  meeting  of 
the  stockholders  should  be  called,  as  prescribed  by  the 
law,  and  a  vote  of  two-thirds  of  all  the  shares  of  stock 
should  be  cast  at  the  meeting  in  favor  of  the  increase, 
but  that  there  should  be  a  certificate  of  the  proceed- 
ings, showing,  among  other  things,  a  compliance  with 
the  provisions  of  the  law,  and  the  amount  of  the  in- 
crease of  the  stock,  signed  and  verified  by  the  affidavit 
of  the  chairman  of  the  meeting  at  which  the  increase 
was  voted,  and  countersigned  by  the  secretary,  and 
such  certificate  should  be  acknowledged  by  the  chair- 
man and  filed,  as  required  by  the  first  section  of  the 
act.  And  the  law  declared  that  **when  so  filed  the 
capital  stock  of  such  corporation  shall  be  increased  to 
the  amount  specified  in  such  certificate.'* 

It  does  not  appear  from  the  findings  of  the  Circuit 
Court  that  any  such  certificate  was  ever  made  or  filed. 
Consequently  it  does  not  appear  that  the  steps  neces- 
sary, under  the  law,  to  an  increase  of  the  stock  were 
ever  taken.  Neither  does  it  appear  that  any  scrip  or 
certificates  were  ever  issued  to  the  subscribers  to  the 
new  stock.  So  that  all  that  was  done  amounted  only 
to  a  proposition  of  the  company,  on  the  one  hand,  to 
increase  its  stock,  and  an  agreement  by  Knowlton  to 
take  certain  shares  of  the  new  stock  when  issued,  and 
the  payment  by  him  of  an  installmeut  of  twenty  per 
cent  thereon.  There  was  no  performance  of  the  con- 
tract whatever  by*the  company,  and  only  a  part  per- 
formance by  Knowlton. 

It  is  to  be  observed  that  the  making  of  the  illegal 
contract  was  malum  prohibitum  and  not  malum  in  He. 
There  is  no  moral  turpitude  in  such  a  contract,  nor  is 
it  of  itself  fraudulent,  however  much  it  may  afford 
facilities  for  fraud. 

The  question  presented  is,  therefore,  whether,  con- 
ceding the  contract  to  be  illegal,  money  paid  by  one  of 
the  parties  to  it  in  part  performance  can  be  recovered 
back,  the  other  party  not  having  performed  the  con- 
tract, or  any  part  of  it,  and  both  parties  having  aban- 
doned the  illegal  agreement  before  it  was  consum- 
mated. 

We  think  the  authorities  sustain  the  affirmative  of 
this  proposition.  Their  result  is  fairly  statcnl  in  2 
Comyn  on  Contracts,  361,  as  follows:  *^  Where  money 
has  been  paid  upon  an  illegal  contract,  it  is  a  general 
rule  that  if  the  contract  bo  executed  and  both  parties 
are  in  pari  delicto,  neither  of  them  oan  recover  from 
the  other  the  money  so  paid,  but  if  the  oontract  con- 
tinues executory  and  the  party  pa3'ing  the  money  be 
desirous  of  rescinding  it,  he  may  do  so  and  recover 
back  by  action  of  indebittUus  asanmpsit  for  money  had 
and  received.  And  this  distinction  is  taken  in  the 
books  that  where  the  action  is  in  affirmance  of  an 
illegal  contract,  the  object  of  which  is  to  enforce 
the  performance  of  an  engagement  prohibited  by  law, 
clearly  such  an  action  can  in  ift>  case  be  maintained, 
but  where  the  action  proceeds  in  disaffirmance  of  such 
a  contract,  and  instead  of  endeavoring  to  enforce  it 
presumes  it  to  be  void  and  seeks  to  prevent  the  de- 
fendant from  retaining  the  benefit  which  he  derived 
from  an  unlawful  act,  then  it  is  consonant  to  the  spirit 
and  policy  of  the  law  that  the  plaintiff  should  re- 
cover." 

Mr.  Parsons,  in  his  work  on  contracts,  vol.  2,  page 
746,  says:  **  All  contracts  which  provide  that  any  thing 
shall  be  done  which  is  distinctly  prohibited  by  law,  or 
moraltty,  or  public  policy,  are  void,  so  he  who  advances 
money  in  consideration  of  a  promise  or  undertaking 
to  do  such  a  thing,  may  at  any  time  before  it  is  done 
respind  the  contract  and  prevent  the  thing  from  being 
done  and  recover  back  his  money.**  To  the  same  effect 
see  2  Addison  on  Contracts,  8  1412:  Chitty  on  Con- 
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traots,  944 ;  2  Story  on  Contraots,  §  617 ;  2  Greeuleaf  ou 
Evidouoe,  §  111. 

The  views  of  the  text-writers  are  sustained  by  a  vast 
arraj  of  authorities,  both  English  and  American.  A 
few  will  be  cited.  The  case  of  Taylor  v.  DowerSyli. 
R.,  1  Q.  B.  Div.  291,  was  au  action  to  recover  the  value 
of  property  assigned  for  the  purpose  of  defrauding 
creditors.  A  verdict  was  rendered  for  plaintiff  with 
leave  to  move  to  enter  a  verdict  for  the  defendant.  A 
rule  was  obtained  on  the  ground  that  the  plaintiff  could 
not  by  the  allegation  of  his  own  fraud  get  back  the 
goods  from  the  defendant.  The  Queen*s  Bench  sus- 
tained the  verdict,  the  Chief  Justice,  Cockburn,  deliv- 
ering the  opinion.  The  defendant  then  appealed  to 
the  Court  of  Appeals,  where  the  judgment  was  af- 
firmed. Both  courts  agreed  that  an  illegal  contract 
partially  performed  might  be  repudiated  and  the 
money  paid  upon  it  recovered. 

Lord  Justice  Mellish,  in  the  Court  of  Appeals,  said : 
**  If  the  illegal  transaction  had  been  carried  out,  the 
plaintiff  himself  could  not,  in  my  judgment,  have  re- 
covered the  money.  But  the  illegal  transaction  was 
not  carried  out,  it  came  wholly  to  an  end.  To  hold 
that  the  plaintiff  is  entitled  to  recover  does  not  carry 
out  the  illegal  transaction,  but  the  effect  is  to  put 
everybody  in  the  same  situation  as  they  were  before 
the  illegal  transaction  was  determined  on  and  before 
the  parties  took  any  steps  to  carry  it  out.  That,  I  ap- 
prehend, is  the  true  distinction  in  point  of  law.  If 
money  is  paid  or  goods  delivered  for  an  illegal  purpose, 
the  person  who  had  so  paid  the  moueyor  delivered  the 
goods  may  recover  them  back  before  the  illegal  pur- 
pose Is  carried  out,  but  if  ho  waits  till  the  illegal  pur^ 
pose  is  carried  out,  or  if  he  seeks  to  enforce  the  illegal 
transaction,  in  neither  can  he  maintain  an  action;  the 
law  will  not  ifllow  that  to  be  done.'* 

The  same  rule  substantially  is  laid  down  in  the  fol- 
lowing English  cases:  Xoirry  v.  BoiirdteH,  Doug.  471; 
Tappenden  v.  Randall,  2  Bos.  &  P.  466;  HartelowY. 
JaclcHon,  8  Barn.  &  C.  221;  Bone  v.  Eckleas^  1  Hurls.  & 
Nor.  925;  Lacanasade  v.  While,  7  T.  11.  535;  CoUon  v. 
Thurland,  5  id.  505;  Smith  v.  Berkmore,  4  Taunt.  474; 
Mount  V.  SlokeSt  4  Term,  564. 

In  Morgan  v.  Qroffy  4  Barb.  (N.  Y.)  534,  it  was  held 
that  money  paid  on  an  illegal  contract,  which  remains 
executory,  can  be  recovered  back  in  an  action  founded 
on  a  disaffirmance,  and  on  the  ground  that  it  is  void. 
To  the  same  effect  are  the  following  cases :  Insurance 
Co,  v.  Kip,  8  Cow.  20;  Merritt  v.  MUlard,  4Keyes  (N. 
Y.)  213;  White  v.  Franklin  Bank,  22  Pick.  184;  LoweU 
v.  Boston  <&  Lowell  R,  R.  Co.,  23  id.  32. 

In  Thomas  v.  Tlie  City  of  Richmond,  12  Wall.  856. 
this  court  cites  with  approval  the  note  of  Mr.  Frere  to 
the  case  of  Smith  v.  Bromley,  2  Doug.  686,  to  the  effect 
that  a  recovery  can  bo  had  as  for  money  had  and  re- 
ceived, when  the  illegality  consists  in  the  contract 
itself,  and  that  contract  is  not  executed;  in  such  case 
there  is  a  locus  penitentice ;  the  delictum  is  incomplete; 
the  contract  may  be  rescinded  by  either  party. 

The  rule  is  applied  in  the  great  majority  of  the  cases, 
even  when  the  parties  to  the  illegal  contract  are  in  pari 
delicto,  the  question  which  of  the  two  parties  is  the 
more  blamable  being  often  difficult  of  solution  and 
quite  immaterial.  We  think,  therefore,  that  the  facts 
of  this  case  present  no  obstacle  to  a  recovery  by  Knowl- 
ton*iB  administrators  of  the  sum  paid  by  him  ou  the 
stock  which  had  been  subscribed  for  by  Sheehan. 

The  law  of  New  Yerk  does  not  in  express  terms  for- 
bid a  corporation  from  issuing  certificates  for  f ull-jmid 
stock  when  the  stock  has  not  been  fully  paid.  The 
illegality  of  such  an  issue  is  deduced  from  several  sec- 
tions of  the  law  under  which  the  Congress  &  Empire 
Spring  Company  was  organized,  namely,  sections  38, 
40,  41  and  49.  We  think  it  is  fairly  inferable  from  the 
record  that  the  tmstees  of  the  company,  one  of  whom 
was  Knowlton,  did  not  know  that  the  plan  adopted  by 


them  for  the  increase  of  the  stock  was  iUefpil,  and  thsfc 
when  they  discovered  that  it  was  forbidden  bj  the  law, 
and  before  any  harm  was  done  or  could  have  been 
done,  the  scheme  was  abandoned.  Under  saoh  oir- 
cumstances,  the  rule  which  would  prevent  the  reooiwj 
of  the  money  paid  to  carry  on  the  illegal  plan  wonld 
be  a  very  harsh  one,  not  founded  on  any  law  or  poUlo 
policy. 

It  is  suggested  by  counsel  for  plaintiff  in  error  that 
the  Court  of  Appeals  of  the  State  of  New  York  has  in 
this  identical  suit,  upon  the  same  state  of  facts,  adja* 
dicated  the  rights  of  the  parties,  and  this  court  ooght 
to  consider  the  questions  raised  in  this  case  as  res 
jtidicata. 

The  reply  to  this  suggestion  is  that  It  nowhere  ap- 
pears in  the  record  that  this  case  was  ever  before  the 
Court  of  Appeals,  or  that  it  was  ever  decided  by  any 
court  except  the  United  States  Circuit  Court  for  the 
Northerti  District  of  New  York,  from  wliich  the  case 
has  been  brought  to  this  court  on  error.  We  cannot 
consider  facts  not  brought  to  our  notice  by  the  record. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Harlan  dissents  on  the  ground  that  die 
plaintiff  below  was  concluded  by  the  decision  in 
KjiowUon  V.  Congress  &  Empire  Spring  Co.,  67  N.  Y. 
518,  but  does  not  express  his  views  upon  the  proposi- 
tions of  law  discussed  in  the  above  opinion. 


VALIDITY,  AS  TO  PAST  OFFENSES,  OF 
CRIMINAL  STATUTE  OF  LIMITATION. 

PENNSYLVANIA  SUFBiaiE  COURT  JANUARY  8. 18BL 

Commonwealth  of  Pknnstlyania  y«  Duitt. 

A  statute  provided  '^  that  hereafter  the  offense  of  torgerjAtSl 
not  be  held  barred  when  the  indictment  therefor  shall  have 
been  brought  within  five  years  next  after  the  offense  shsU 
have  been  committed .  *'  At  the  time  of  its  eoactinent  the 
limitation  of  prosecution  of  certain  forgeries  was  two 
years.  Held,  that  the  statute  applied  to  offenses  commifc- 
ted  before  the  time  of  its  passage  and  was  vaUd  to  extend 
the  two  years'  limitation  to  five  in  a  case  where,  at  the 
time  mentioned,  the  two  years  had  not  exi^red.* 

ERROR    to  (Crawford  Quarter  Sessions  to  review 
judgment  for  defendant  on  a  point  reserved  upon 
a  trial  for  forgery.    The  opinion  states  sufficient  facts. 

Green,  J.  We  are  of  opinion  that  under  the  77th 
section  of  the  Criminal  Procedure  Act  of  81st  March, 
1860,  the  limitation  of  prosecutions  for  forgery,  as  a 
misdemeanor,  is  two  years  and  not  five.  It  is  true  the 
first  clause  of  the  section  enumerates  **forKeiy'*  as 
one  of  the  offenses  subject  to  the  five  years*  limitation, 
and  were  there  not  other  considerations  affecting  the 
question  we  should  hold  that  the  limitation  of  five 
years  applied  to  all  forgeries.  But  the  concluding 
clause  of  the  section  positively  enacts  that  all  indict- 
ments and  prosecutions  "for  all  misdemeanors,  per- 
jury excepted,  shall  be  brought  or  exhibited  within 
two  years  next  after  such  *  •  *  misdemeanor  shall 
have  been  committed. **  Of  course  the  Legislatare  did 
not  intend  to  say  that  there  should  l>e  two  different 
periods  of  limitation  for  the  same  ofllsnse,  in  the  same 
act.  As  certain  forgeries  are  felonies,  and  others  are 
misdemeanors,  the  reasonable  construction  of  the  act 
is  that  the  former  are  barred  only  after  five  years  and 
the  latter  after  two  years.  The  Legislature  most  have 
supposed  that  this  was  the  true  interpretation  of  the 
act  of  1880,  because  in  1877  they  enacted  a  new  law, 

\*  To  same  effect,  State  v.  Jfooni^  49  N.  J.  L.  m.— E^.  Aia» 
L.J.] 
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making  a  aiilform  limitation  of  five  years  in  all  oases 
of  forgery,  ''whether  the  Bunie  be  misdemeanor  or 
felony.**  They  thus  recognized  the  distiuotion  between 
the  two  kinds  of  forgery,  and  necessarily  proceeded 
upon  the  assumption  that  they  were  not  subject  to  the 
same  limitation,  prior  to  the  passage  of  the  latter  act. 
The  act  would  have  been  useless  upon  any  other  theory. 
If  the  limitation  was  five  years  before,  there  was  no 
occasion  to  pass  an  act  to  say  that  thereafter,  it  should 
be  five  years. 

The  next  and  more  important  question  is,  as  to  the 
effect  of  the  act  of  1877  upon  a  case  where  the  forgery 
was  a  misdemeanor,  and  the  two  years'  limitation  had 
uot  expired  at  the  timo>  of  its  passage.  Such  is  the 
present  case,  and  it  presents  this  exact  question.  The 
learned  judge  of  the  court  below  hold  that  to  apply 
the  law  to  a  case  in  which  the  offense  had  been  previ- 
ously committed,  would  make  it  retroactive,  and  as  it 
related  to  a  criminal  subject-matter,  it  would  be  an  ex 
po9t  facto  law,  and  therefore  void  under  both  the  Fede- 
ral and  State  Constitutions.  If  this  view  of  the  case 
were  correct  the  conclusion  of  the  court  below  that 
the  case  was  subject  only  to  the  two  years*  limitation 
would  be  right  and  we  should  be  obliged  to  affirm  the 
Judgment.  But  we  are  quite  unable  to  agree  with  the 
reasoning  of  the  learned  judge  on  this  subject,  and 
have  therefore  reached  a  different  conclusion.  The 
language  of  the  act  of  1877  is  as  follows :  **  That  here- 
after the  offense  of  forgery,  whether  the  same  be  a  mis- 
demeanor or  felony,  shall  not  be  held  barred  by  the 
statute  of  limitation  when  the  indictment  therefor 
shall  have  been  brought  or  exhibited  within  five  years 
next  after  the  offense  shall  have  been  committed.**  It 
is  true  that  this  language,  as  well  as  the  title  of  the 
act,  are  somewhat  indicative  of  an  intent  that  the  act 
of  1877  should  be  regarded  as  declaratory  of  the  mean- 
ing of  the  act  of  1860,  but  we  prefer  to  rest  the  decis- 
ion of  the  case  upon  a  larger  and  broader  ground.  It 
Is  contended  that  the  word  **  hereafter,**  in  the  con- 
uectiou  in  which  it  occurs,  imports  that  the  act  was 
only  intended  to  apply  to  cases  in  which  the  offense 
was  committed  after  the  passage  of  the  act.  We  can- 
not so  read  it.  The  word  *' hereafter"  in  the  act  is 
connected  with  and  qualifies  the  expression,  ''shall  not 
be  held  barred,'*  ef^}.  That  is,  hereafter,  when  the 
statute  of  limitations  is  pleaded  to  an  indictment  for 
forgery,  it  shall  not  be  held  barred,  if  it  shall  have 
been  brought  within  five  years  after  the  commission 
of  the  offense.  The  defendant  would  have  us  read  the 
word  *' hereafter**  as  relating  to  the  time  of  the  com- 
mission of  the  offense,  whereas  in  truth  it  relates  only 
to  the  time  when  the  question  is  raised,  and  the  court 
is  required  to  decide  it.  "  Hereafter  it  shall  not  be 
held«"  etc.,  is  the  precise  connection  of  the  words. 
This  is  rendered  quite  plain  by  simply  transposing  the 
word  to  Its  more  appropriate  position  and  reading  it 
thus :  **  That  the  offense  of  forgery,  whether  the  same 
be  misdemeanor  or  felony,  shall  not  hereafter  be  held 
barred  by  the  statute  of  limitation  when  the  indict- 
ment therefor  shall  have  been  brought  or  exhibited 
within  five  years  next  after  the  offense  has  been  com- 
mitted.** It  is  argued  by  the  learned  judge  that  the 
act  is  ex  post  facto  if  applied  to  past  offenses,  and  he 
bases  his  reasoning  upon  the  veiy  precise  and  compre- 
hensive definition  given  by  the  present  chief  justice  in 
bis  valuable  edition  of  Blackstone's  Commentaries, 
vol.  1,  p.  47.  That  definition  is  as  follows :  '*  An  ex  post 
facto  law  is  one  which  renders  an  act  punishable,  in  a 
luaiiuer  in  which  it  was  uot  punishable  when  it  was 
oommitted.  Every  law  that  makes  an  act  done  before 
the  passing  of  the  law,  and  which  was  innocent  when 
done,  orimiual,  or  which  aggravates  a  crime  and  makes 
it  greater  than  it  was  when  it  was  oommitted,  or  which 
eluiigef  the  punishment  and  infiicts  a  grater  punish- 
inent  than  the  law  annexed  to  the  crime  when  com- 
mitted, or  whioh  alters  the  legal  rules  of  evidence,  and 


makes  less  or  different  testimony  than  the  law  required 
at  the  time  of  the  commission  of  the  offense,  sufficient, 
in  order  to  convict  the  offender,  falls  within  this  defi- 
nition." The  learned  judge  of  the  C(mrt  below  ai*gue8 
that  it  would  be  altering  the  legal  rules  of  evidence  to 
apply  the  new  bur  oi  five  years  to  a  case  which  was 
only  subject  to  the  bar  of  two  years  when  the  offense 
was  committed.  The  reasoning  is  that  the  Common- 
wealth in  the  one  case  would  be  required  to  prove  that 
the  offense  was  committed  within  two  years,  and  in  the 
other  within  five  years,  and  because  five  years  are  more 
than  two  **  the  testimony  required  of  the  Common- 
wealth in  the  former  case  is  less  than  in  the  latter." 
This  argument  assumes  that  there  is  something  more 
to  be  proved  than  the  commission  of  the  offense.  But 
it  will  be  seen  at  once  that  whether  the  bar  be  five 
years  or  two  years,  the  proof  of  the  Commonwealth  is 
precisely  the  same  in  either  case.  The  peWocl  of  Zimito- 
tion  is  not  a  subject  of  proof  at  all.  The  Common- 
wealth proves  that  the  offense  was  committed,  giving 
the  circumstances  in  evidence,  and  necessarily,  as  a 
part  of  the  factum^  the  time  when  it  was  committed. 
If  then  it  happens  that  the  law  interposes  a  bar  to  a 
conviction  if  the  offense  was  committed  more  than 
two  years  before  the  finding  of  the  indictment,  and 
such  was  the  fact  in  a  given  catte,  there  can  be  no  con- 
viction. But  if  the  bar  were  five  years  the  freedom 
from  conviction  would  not  arise  till  after  five  years  had 
elapsed.  In  each  case  the  actual  proof  is  precisely  the 
same.  The  Commonwealth  proves  no  more  and  no  less 
in  one  case  than  in  the  other.  Hence  both  the  qtiantum 
of  proof  and  the  rules  of  evidence  are  the  same  in 
both  cases  aud  there  is  no  change  in  these  respects  in 
changing  the  time  of  the  bar. 

At  the  time  the  act  of  1877  was  passed  the  defendant 
was  not  free  from  conviction  by  force  of  the  two  years* 
limitation  of  the  act  of  1860.  He  therefore  had  ac- 
quired no  right  to  an  acquittal  on  that  ground.  Now 
an  act  of  limitation  is  an  act  of  grace,  purely,  on  the 
part  of  the  Legislature.  Especially  is  this  the  case  In 
the  matter  of  criminal  prosecutions.  The  State  makes 
no  contract  with  criminals,  at  the  time  of  the  passage 
of  an  act  of  limitations,  that  they  shall  have  immunity 
from  punishment  if  not  prosecuted  within  the  stat- 
utory period.  Such  enactments  are  measures  of  pub- 
lic policy  only.  They  are  entirely  subject  to  the  mere 
will  of  the  legislative  power,  and  may  be  changed  or 
repealed  altogether,  as  that  power  may  see  fit  to  de- 
clare. Such  being  the  character  of  this  kind  of  legis- 
lation, we  hold  that  in  any  case  where  a  right  to 
acquittal  has  not  been  absolutely  acquired  by  the 
completion  of  the  period  of  limitation,  that  period  is 
subject  to  enlargement  or  repeal  without  being  obnox- 
ious to  the  constitutional  prohibition  against  ex  post 
facto  laws.  A  law  enlarging  or  repealing  a  statutory 
bar  against  criminal  prosecutions  may  therefore  apply 
as  well  to  past  as  to  future  cases  if  its  terms  include 
both  classes.  Such  legislation  relates  to  the  remedy 
only  and  not  to  any  property  right  or  contract  right. 
The  act  of  1877,  in  the  present  case,  was  legally  opera- 
tive to  enlarge  the  period  of  limitation  as  to  the  de- 
fendant, he  having  acquired  no  right  of  acquittal  by 
virtue  of  the  previous  limitation,  at  the  time  of  the 
passage  of  the  act.  It  follows  from  these  considera- 
tions that  the  learned  judge  of  the  court  below  was  in 
error  in  entering  judgment  in  favor  of  the  defendant 
on  the  point  reserved  aud  in  arresting  the  judgment. 
That  retroactive  legislation  is  uot  necessarily  uncon- 
stitutional, especially  where  it  only  affects  remedies, 
has  l>een  so  many  times  decided  that  a  mere  reference 
to  some  of  the  authorities  will  be  sufficient.  Satteriee 
V.  Matthewsonj  16  8.  &  R.  179;  Hepburn  v.  Curto,  7 
Watts,  aOO;  Kenyon  v  SUwarty  8  Wright,  191;  Sheriley 
V.  CommontoeaUh^  12  Casey,  29;  Waters  v.  Botes,  8 
Wright,  473. 

Judgment  rtnwwiA. 
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JOINT  ACTION  AGAINST  SEVERAL  WRONG- 
DOERS. 

CALIFORNIA  SUPREME  COURT,  DECEMBER  13,  1880. 

HiiiLMAN  V.  Newinoton  et  aij.,  Appellants. 

Rif^ht  porsons,  each  acting  independently,  diverted  water  from 
a  creek  whereby  plniiitiff  wa«  deprive*!  of  the  quantity  of 
water  from  such  creek  to  wliich  ho  was  entitled,  lleld^ 
that  plaintiff  could  maintain  an  action  for  such  diversion 
against  the  eight  persons  Jointly. 

ACTION  to  eiijoiu  the  diversion  of  water,  and  for 
damages.    The  facts  appear  in  the  opinion. 

E,  V.  Spencer^  for  appellants. 

J,  S,  Chapnwn,  for  respondents. 

Sharpstein,  J.  The  respondent  Hillman  brought 
an  action  against  eight  defendants,  the  appellants 
herein,  and  alleged  that  ho  was  entitled  by  virtue  of  a 
prior  appropriation  to  1,C(K)  inches  of  the  water  flow- 
ing in  a  stream  known  as  Willow  creek,  and  that  the 
appellants  diverted  the  waters  of  said  creek  from  the 
natural  channel  thereof  so  as  to  prevent  them  from 
flowing  into  the  pluintiifs  ditches,  and  thereby  de- 
prived him  of  the  water  to  which  he  was  entitled.  lie 
further  alleged  that  the  defendants  threatened,  and 
iutended  unless  restrained  by  an  order  of  the  court,  to 
continue  said  diversion  and  deprivation,  and  prayed 
that  they  be  enjoined  from  so  doing.  There  are  other 
allegations  of  danuiges,  and  a  demand  of  Judgment 
therefor.  Most  of  the  material  allegations  of  the  com- 
plaint are  specifically  denied  by  the  defendants.  They 
first  **  deny  that  they  have  any  Joint  interest  in  the 
subject-matter  of  this  action  or  tliat  they  have  jointly 
done  any  act  or  thing  mentioned  in  the  complaint;  or 
that  thej  are  jointly  liable  to  the  plaintilT  in  any  mat- 
ter or  thing  connected  with  or  growing  out  of  the  sub- 
ject-matter of  the  action,  either  of  the  matters  or 
things  mentioned  or  set  out  in  the  complaint,  or  of 
the  mutters  hereafter  mentioned  and  set  out  in  this 
answer. 

**And  the  defendants  aver  that  their  rights  and  in- 
terests in  all  matters  connected  with  the  subject-mat- 
tor  of  this  action  are  separate  and  independent  of  each 
other,  and  that  for  these  reasons  they  are  improperly 
joined  as  defendants  in  this  action.'* 

Afterward  they  allege  that  each  of  the  defendants 
is  the  owner  and  in  the  actual  possession  of  a  separate 
and  distinct  tract  of  land,  and  that  each  of  them  has, 
without  any  connection  with  anj  ether,  diverted  a 
distinct  and  separate  port  of  the  water  of  said  creek 
for  his  Individual  use.  In  other  words,  that  thej  have 
acted  severally  and  not  jointly  in  the  premises. 

The  court  found  that  the  rights  of  the  pluintifTto  400 
itiohes  of  the  waters  of  said  creek,  measured  under  a 
four- inch  pressure,  were  prior  and  paramount  to  the 
rights  of  the  defendants  or  any  of  them  in  said  waters ; 
and  that  the  defendants  had  severally  and  not  in  con- 
cert diverted  said  waters  to  such  an  extent  that  said 
400  inches  *'  did  not  pass  down  to  the  beads  of  plaint- 
iffs ditches."  The  judgment  of  the  court  is  that  the 
defendants  be  perpetually  enjoined  from  **  diverting 
said  waters  or  any  part  of  them  from  their  natural 
channel  during  the  months  of  April.  May  and  June  of 
each  year  to  such  an  extent  as  that  400  inches  of  water 
measured  under  a  four-inch  pressure  shall  not  pass 
down  the  channel  of  Willow  creek  below  the  head  of 
the  defendant  Newington's  ditch  and  to  the  head  of 
the  plaiutifTs  upper  ditch;  "  and  that  the  plaintiff  re- 
oover  of  the  defendants  $1  damages  and  the  costs  of 
suit,  taxed  at  $787.01 ;  and  that  as  between  the  defend- 
ants the  costs  and  damages  should  be  apportioned. 
From  that  judgment  the  defendants  appeal. 

The  point  most  strongly  pressed  upon  our  attention 
bj  appellants*  counsel  is  that  there  is  a  misjoinder  of 


parties  defendant,  because  thej  did  not  act  Jolntljor 
in  concert  in  diverting  the  plaintiff's  water.  It  doM 
appear,  however,  that  the  plaintiff  is  entitled  to  a  cer- 
tain quantity  of  water,  of  which  he  is  deprived  bjtho 
defendants.  None  of  them  have  a  right  to  use  any  of 
the  water  of  Willow  creek  unless  there  is  more  ibatk 
400  inches  flowing  in  it.  If  there  be  more  than  thit 
amount  flowing  in  it  ut  any  time,  the  plaintiff  has  no 
interest  in  the  surplus.  What  the  respective  rights  of 
the  defendants  may  be  in  it  in  no  way  oonoems  him. 

It  is  not  at  all  improbable  that  uo  one  of  the  defeod- 
ants  deprives  the  plaintiff  of  the  amount  to  which  h« 
is  entitled.  If  not,  upon  what  ground  could  he  main- 
tain an  action  against  any  one  of  them  7  If  he  wen 
entitled  to  all  the  water  of  the  creek,  then  eveiy  per* 
son  who  diverted  any  of  it  would  be  liable  to  him  in 
an  action.  But  he  is  only  entitled  to  a  certain  speoiflo 
amount  of  It,  and  if  it  is  only  by  the  joint  action  of  the 
defendants  that  he  is  deprived  of  that  amount,  it 
seems  to  us  that  the  wrong  is  committed  by  them 
jointly,  because  no  one  of  them  alone  is  gulltj  of  any 
wrong.  Each  of  them  diverts  some  of  the  water. 
And  the  aggregate  reduces  the  volume  below  the 
amount  to  which  the  plaintiff  is  entitled,  although  the 
amount  diverted  by  any  one  would  not.  It  is  quite 
evident,  thei*eforo,  that  without  unity  or  concert  of 
action  no  wrong  could  be  committed,  and  we  think 
that  in  such  a  case  all  who  act  must  be  hold  to  act 
jointly. 

Tf  there  bo  a  surplus,  the  defendants  can  settle  the 
priority  of  right  to  it  among  themselves.  That  can  in 
no  way  affect  the  piaiiitifTs  right  to  the  amount  to 
which  ho  is  entitled.  It  does  not  seem  to  us  that  the 
defendants'  answer  that  each  one  of  them  Is  acting 
independently  of  every  other  one,  shows  that  the 
wrong  complained  of  is  not  the  result  of  their  Joint 
action ;  and  if  it  does  not  the  answer  in  that  respect  is 
insulllcient  to  constitute  a  defense.  The  case,  eo  far 
as  we  are  advised,  is  sui  generis.  No  parallel  case  is 
cited  by  either  side.  The  objection  that  the  judgment 
does  not  apportion  the  payment  of  the  damages  and 
costs  cqtiaUy  between  the  defendants  can  be  obriated 
by  a  modification  of  the  judgment  in  that  respect. 
And  it  is  ordered  that  it  be  so  modified,  and  with  that 
modification  it  is  alfirmed. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 
Boundary— RIPARIAN  owner— fixed  xonuiisnt— 

ADVERSE  POSSESSION— FENCES  UPON  LANDS  NEAR  TIDB- 
WATER  — REMOVAL  OF  FENCE  IN  WINTER.  —  (1)  In   an 

allotment  by  a  town  of  lands  near  the  sea  to  defend- 
ant's predecessor  in  title,  the  tract  was  described  as 
bounded  **  westerly  by  the  cliff."  The  title  of  the 
town  extended  to  high-water  marlL.  At  the  time  there 
was  a  strip  of  land  between  the  cliff  and  high-water 
mark.  There  was  evidence  that  since  the  allotment 
the  cliff  had  been  worn  away  by  the  sea,  and  that  as  It 
now  exists  high-water  mark  is  within  the  boundary  of 
the  originally  allotted  land.  Heldt  that  the  town  held 
the  strip  of  land  subject  to  the  incidents  attending  the 
title  of  riparian  owners,  namely,  the  gain  by  allavion 
or  the  loss  by  the  advance  inland  of  h igh- water  noark. 
In  re  Hull  &;  Selby  R.  Co.,  6  M.  &  W.  327;  Soimtton  ▼. 
Brown,  4  B.  &  C.  485;  Phillips  v.  Rhodes,  7  Mete.  SS. 
But  the  boundary  by  the  cliff  would  not  advance  or 
recede,  it  being  a  visible  monument  and  there  being 
nothing  in  the  attending  circumstances  to  show  that 
the  parties  to  the  allotment  apprehended  that  the 
shore-line  would  be  materially  changed.  (2)  Upon  a 
strip  of  land  along  the  shore  of  tide-water  between  a 
cliff  on  defendant's  land  and  the  water,  defendant  and 
his  predecessors  had  built  and  maintained  fences  aft 
each  end  across  the  strip  into  the  water  to  or  near  low^ 
water  mark  for  more  than  twenty  years     Th»  fSanoet 
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■oroBB  the  beacb  were  takeo  bwbj  in  niuter  tci  prevent 
them  [rum  beloi;  canied  away  hy  the  ioeaiid  tha  tides; 
tbe  pOBta  neni  lert  Htaud[ng  aiid  In  tha  apriug  the 
fCDoea  were  replnoed  niid  reniaitied  ntaiidiiig  uiilU 
taken  airaj'  OKalii  iu  tbe  tall.  There  were  bnra  in  the 
teooea.  There  wna  no  teuae  in  truut  of  tbe  cliff;  that 
■ide  nf  detendant'a  laud  was  npeu  to  tbe  eea.  but  the 
oUff  to  Home  extent  operated  as  a  barrier  fur  tbe  pro- 
tMtioJi  of  such  land.  Htld.  that  there  was  a  sufficient 
•ubstaDtial  Inolosure  to  cimplj  with  tbe  statute  relat- 
InR  to  adverse  poseeEsiuo  and  to  authorize  asubmiBsion 
of  that  qaestioii  In  tbe  >ur7.  Jackson  v.  Hal  a  tend.  G 
Cow.  afl!  Becker  v.  Van  ValkonbDiyb,  2S  Rarb.  310. 
Jadgmetit  afQmied.  TnisUtg  ef  Frttholdrrs and  Com- 
nondlty  o/Toum-of  Eatt  Hampton  v.  Kirk.  Oplulon 
tij  Andrews,  J. 
tDeoided  March  1.1S81.] 

PHACTICB  —  (JODE,    9    451    □EKERAI.—  ORDER    NUNC 

motUSC~m  Bootiuii  451  of  the  Code  of  Civil  I'ro- 
-oedure  "  Is  general,  aud  we  think  intended  tri  applj  tu 
all  BOtioQB  In  whiob  service  bj  publicatiuu  may  be 
made."  (3)  "  The  court  had  power  tu  direct  the  order 
tn  thtB  oase  to  be  entereJ.  nunc  I'ro  tunc  as  of  a  time 
Mitflriorto  the  death  of  John  I..  Bergeu  (a  parlf)  who 
died  after  argument."  Order  affirmed.  Beroeii  v. 
Wyckoff.  Opinion  per  Curiam. 
rOeoided  March  S,  isai.] 
Carrieb  o 


TBAIK  KOT.  —  The  rule  Is  not  that  in  uo  cues  con  apor- 
son  attempt  to  cross  a  railroad  track  without  Inohiiig 
tor  approaching  trains  without  subjecting  himself  to 
the  ImpuUtioii  of  negligence.  Teny  v.  Jewitt,  TSN. 
T.  338.  A  paaBenKer,  when  taking  or  leaving  a  nill- 
nwd  car  at  a  Btation,  baa  tbo  rlKbt  to  aaiiuine  that 
tbfl  company  will  not  expose  blm  lo  uoneceasar}' 
danger,  aod  while  he  must  himself  exercise  roaBun- 
•ble  earo,  bis  watcbfuluees  is  natumll;  diminidbed 
bj  his  reliance  upon  the  diacbargo  by  tho  company 
of  Its  duty  to  poBsengers.  to  provide  thom  a  sate 
pauage  to  and  from  the  train.  In  this  caee  Intes- 
tate, B  girl  Beventeeu  years  old,  nliii  had  for  etime 
monthB  lived  at  East  Syracuse,  and  who  nt  the  time 
Uved  iu  sight  of  the  elation  and  near  to  it,  rode  as  a 
paowDger  upon  one  of  defendant's  traina  to  that  sta- 
(lOQ.  Tbe  primary  purpose  of  this  train  was  tu  take 
deteadant'gemployeDS  to  tbeir  nork,  but  it  also  took 
passengers  who  paid  fare.  The  truiii  stopped  to  ilis- 
oharge  those  riding  ia  It,  not  at  the  station  but  at  a 
potuC  1,300  feet  therefrom,  opposite  the  freight-houae 
and  yards,  wbere  there  were  twenty  tracks.  Tbe  tmiu 
•topped  on  the  third  track  from  the  south,  tho  two 
tracks  south  of  It  being  used  tor  ordinary  passenger 
tniui.  Tliere  was  nothing  In  the  arraugemont  of  the 
tn«kB  and  no  plaukiiig  to  indicate  in  which  direction 
paneugert  were  to  leave  this  train,  and  when  It  stop- 
ped DO  InBtruDtions  were  given  to  pasdcngers  what  t>i 
do  when  le&Flng  It,  or  any  warning  of  danger.  Tbe 
employees  who  left  went  north  to  theirnork.  Intes- 
tate, after  alighting,  assisted  an  i^ed  female  oompaiilou 
to  allj^t  Bud  they  two  started  to  walk  toward  where 
IntMUte  lived,  across  tbe  south  tracks.  While  so  do- 
ing tber  were  struck  by  a  pnateuger  traiu  from  tbe 
«ait,  which  was  tea  or  flftaeu  minutes  behind  time  and 
niniiing  at  the  rate  of  thirty-nve  or  forty  mllos  per 
hoor,  Bud  killed.  If  intestate  hod  looked  cast  before 
attemptlug  tu  cross  tbe  track,  she  could  have  seen  the 
approBOhlug  train,  but  she  did  not  do  so.  At  the  trial 
of  tti«  action  for  damages  tor  her  death,  the  court  re- 
fnaed  U>  charge  that  tbe  omission  to  look  to  the  east 
was  per  we  uegllgenoe,  but  did  charge  that  If  deoeaaed 
knew  or  bad  reason  to  l>elieve  that  the  passenger  train 
was  behind  time  or  Ibat  It  might  come  along  at  any 
moment,  then  the  was  bouud  to  look,  and  an  omission 


to  do  so  was  Diligence.    Held  no  error.     The  fact 

that  tbe  deceased  did  not  look  for  tbe  approoobiug 
train  was  a  material  and  important  tact  to  be  consid' 
ered  by  tho  jary  upini  the  point  of  contributory  ueglU 
gence;  but  biT  omission  to  do  so  was  Dot  In  law 
decisive  against  a  rDcovery,  Judgment  affirmed. 
BrameJi  v.  AVto  York  Cfifali  Hudson  Jtivir  Rail- 
rood  Co,  Opinion  by  Andrews,  J. 
[Decided  March  1.  leiSI.J 

STATOTii^  —  (l)  B.,  who  bud  a  leaxo  of  real  estate  ot  do' 
feudanl'a  Intestate  and  owned  personal  property 
thereon,  leased  tbe  unexpired  term  to  E.,  with  a  right 
to  use  tbe  personal  property,  and  made  a  cuuditionat 
agreement  to  sell  the  personal  property  to  K,  but  it  E. 
failed  to  perform  tbe  conditions,  B.  Was  authorized  to 
repossess  himself  of  such  property.  On  tho  STtb  No- 
vember.  1800.  for  n  valuable  oousideration,  tbe  lntos> 
tateotB.was  transferred  tu  plaintiff  by  an  aasigu- 
uiL'Ut,  and  a  mure  a|iecifio  transfei  was  made  by  a  bill 
of  sale,  upon  Hay  8,  1S61.  Held,  that  the  effect  ot  tbe 
transt.T  was  to  vest  In  plaintiff  a  title  to  the  personal 
property,  and  upon  a  default  being  made  by  E.,  plaint- 
iff hod  a  right  to  take  poasesslon  ot  the  same.  Cole  v. 
Maun.  Si  N.  Y.  1.  Held,  also,  that  a  provision  In  the 
agreement  between  B.  &  E.  In  regard  to  a  re-entry 
and  a  sale,  and  the  application  of  tbe  proceeds  to  tha 
payment  of  uotea  of  E.  and  rents,  did  not  transfer 
such  a  title  to  E.  ns  rendered  tbe  property  subjeet  to 
tho  claim  ot  intestate  for  rents  due  and  to  become  due, 
nor  veil  an  interest  In  the  intestate  tor  her  boneflt. 
within  tbo  prlDciples  decided  In  Lnwrenoo  v.  Fax,'iO 
N.  y.  2IW;  Garnsey  v.  Rogers,  4T  id.  213;  Simson  v. 
Brown,  03  id.  335.  (2)  The  statute  of  New  Jersey  au- 
thoriies  a  landlord  to  '■  take  and  seise  as  a  distress  for 
arrears  for  rent,  any  of  the  goods  and  chattels  of  hia 
tenant,  and  not  ot  any  perscni,  although  lo  possession 
ot  such  tenant,  which  may  be  foand  on  tbo  demised 
premises,"  and  also  provides  that  such  distress  must 
lie  made  within  six  months  utter  the  rent  is  due.  Held, 
tliat  tbe  statute  limits  the  time  in  which  distress  must 
bB  made,  but  does  not  In  any  form  reuder  property 
which  has  been  sold  before  the  wnrrsnt  ot  distress  has 
been  Issued,  liable  to  levy  and  sale.  The  property  in 
questicni  was  not  liable  for  rent  In  arrears,  though  it 
remained  on  the  demised  premises  after  the  sale  to 
plaiutiff.  See  Woodside  v.  Adorns,  40  N.  J.  Law,  417 ! 
Alien  V.  Agnew,  2*  id.  443;  namilton  v.  Hamilton,  2S 
id.  !>41.  Judgment  affirmed.  Dean  v.  Edge.  Opinion 
by  Miller,  J.' 
[Decided  March  15, 16(«1.] 


FBAimULKNT  C 


-  Iu  an  aotion  to  set  aside  a 
oonveyauce  by  a  judgment  debtor  as  fraudulent,  tbo 
grantee  set  up  that  the  debtor  hod  been  discharged  In 
bankruptcy  and  that  the  debt  on  which  tbe  judgment 
was  founded  existed  at  tbe  time  oC  and  was  released 
by  tbe  discharge.  The  answer  made  nostatemeuttbat 
any  assignee  was  appointed  la  tbe  prooeedlnga  for 
bankruptcy.  Tbo  Judgment  debtor  made  no  answer. 
Ufid,  that  tho  effect  ot  the  dlaoharge  was  personal  to 
iLe  judgment  debtor  and  did  not  avail  to  release  the 
griuitee  from  tbe  fraud  committed  bj  blm.  and  fur- 
ther, that  It  was  not  allowable  under  tbe  answer  to 
show  that  an  assignee  bad  been  appointed  for  the  pur- 
pose ot  defeating  pliiintilTs  right  to  bring  the  aotion. 
Judgment  of  the  New  York  Courtof  Appeals  afflrmed. 
Mayer  v.  Darey.  Opinion  by  Miller,  J. 
IDeolded  Mareh  T,  leSL] 
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mu  made  In  tbU  cuiirl  for  u  innuiliiniuR  requiring  a 
dl^trlot  Judge  t(i  compel  a  wiliiriKa  to  otmf  Ibe  cum- 
inaiiil  lit  n  aiApiriin  diica  liriini,  and  produce  botore  n 
apeolal  exitiidiipr  ciTtidil  iiaLtiiniB,  Cbnt  ttutlmuu)- 
migbt  be  taken  roiipi^ctiiie  them,  to  tio  cprClfled  and 
ueed  oil  the  hnuritiK  <>(  an  eqiiiCy  cilubh  ponding  iu  a 
<!:irouiL  Court,  fniui  the  applicatlnii  It  npiwared  Ibat 
tho  Judi;o  hiLd  idreodj  acted  on  the  Identioul  Hhrminff 
made  to  tblD  aiiurt,  and  fur  reamiiiH  aaHigiied  in  writing 
deniuil  a  iu<iMi>n  [ur  an  attnahmeiit  againiit  tho  persuu 
niLinnil  tor  refusing  In  obey  tbu  Hubp<eua.  Held,  that 
the  H|)pliDatlon  would  not  be  granted.  A  muitlamiu 
ninj  be  used  to  compel  an  InfRriiir  tribunal  to  act  ou  a 
mattEsr  within  its  Jurlsdictiun,  but  not  to  control  Its 
discretion  while  aollni;  {Ex  paHt  Railroad  Co.,  101  U. 
8.  720),  or  to  rcrerao  itii  dpolBiuni  when  niodo.  £j; 
pnrle  FUppin.  M  id.  lOO.  The  dlHtriot  judge  took 
JuriidictloD  ul  the  matter,  as  It  «aa  bit  duty  to  do. 
beanl  tho  partlcn,  and  di'cldi<d  advcriirlf  to  the  claim 
ut  the  piititloiiL-r.  In  this  he  luaj-  hiirc  done  wninfc, 
•nd  tha  reasons  but  bin  auiftnod  may  not  be  sncb  aa 
■will  bear  Ibo  Wni  of  Judicial  eritlciBm,  but  this  cmirt 
cannot,  by  nioiidaiuuH,  compel  hiin  toundo  what  be  thus 
liaa  done  in  llie  exerciaeor  his  logitiniata  jurledlotiou. 
Appllcallun  denied.  Kn  parte  Mutter  of  Durtla.  Opln- 
JoiibyWalte,  C.  J. 
[Decldod  Maroh  7,  IfKl.] 


TiiiCT  Uf  luwA. — ll)  A  maudaniuB  cannot  bu  usod  as 
n  writ "(  error  to  bring  liito  Ibia  court  fur  review  the 
Judicmontof  Ibii  Circuit  Court  upon  aploa  totbejii- 
rliulielioii  nti'd  in  the  suit.  (2)  Under  U.  S.  R.  S.,  S 
T3D,  MO  civil  suit,  not  local  in  its  uature,  cau  be  brought 
lu  Ibu  Circuit  Court  of  tho  United  HtutsH  against  an 
Inhabitant  of  the  Uiiltud  mates,  by  origiuul  process,  in 
any  other  !4tatu  tburi  ibnt  of  whlcb  he  Is  an  Inhabitant 
«r  in  which  be  Is  found  at  ths  time  o{  serving  tbe  writ. 
An  ut  ri'lat  lug  lu  the  holdiug  of  Fedorul  Circuit  Courts 
liL  Iowa  CII  Slnt.  l.Vi.  ch.  13))  divides  that  district  Into 
four  divisions  and  ruqiiires  suits  uguinst  an  inhabitant 
vt  thu  diitrlct  to  be  bruu^lit  in  the  division  in  which 
ha  resides,  bub  provideH  tbub  "  where  the  defeudant  is 
nut  a  resident  of  the  district,  suit  may  bn  brought  in 
itny  dlvislc»n  where  iiroporty  or  the  deluudaiit  is  found," 
Helil.  that  tho  provision  lust  meutionod  applied  only 
to  suita  wblcb  may  be  properly  brought  in  tha  district 
agahist  a  nou-rosjdenl:.  Such  a  suit,  if  nut  local,  must 
be  lu  tbe  division  wht  ni  tha  defendant  is  found  when 
nerved  with  pmccsai  if  local.  In  Ihe  division  where  tho 
pmperty  which  is  the  subjoot-matter  of  the  action  is 
nituated.  An  lubabitaut  ut  Massaohusettg  In  a  suit 
not  local,  not  found  or  served  with  process  in  Iowa, 
tould  not  be  sued  and  i]{>  attocbmeiit  could  issua 
Dgainst  his  property.  Application  denied.  Ex]iitrle 
UtK  Mahu-a  i-  aiinnfa()oli8  Satlroad  Co.  Opinion  by 
Walte.  U.  J. 
[Decided  March  21-  1881.] 

Taxatiom — or  mosey  ehpi»xed  m  luiPonT  trade 
T7KUEU  Static  i,aw.  —The  New  York  statute  relating 
to  taxation  provides  Ihut  all  lands  and  all  personal 
estate  within  that  State,  whether  owned  by  indlvid- 
uala  or  by  corporatUins,  shall  be  liable  to  taxation, 
Bulijeot  to  certain  exomptluns  Iheroiiiafter  speciQud. 
It  also  deolarus  that  "  the  tirma  'personal  estate'  and 
■  perauiial  properly,"  whenever  tbcy  occur,  shall  be 
ooustruad  to  Include  all  household  furniture;  raoneys; 
BihkIb;  chattels;  debts  due  from  solvent  debtors, 
whether  oa  account,  contract,  note,  bond  or  mort- 
K>ge;  public  stocks;  and  stooka  in  moneyed  corpora- 
tions,'* eto,  n.,  a  resident  of  New  York,  was  assessed 
upon  his  personal  astata  exclusive  of  bank  stock  as  of 
tbe  lit  of  January,  ISTa  at  100,000,    He  claimed  Jii  an 


ullldavit  for  ri'dutrtlrm  that,  except  »6.500,  duriog  all 
the  iieriod  covered  by  the  assessniout  all  bia  penousi 
estate  was  "  continuously  employed  Iti  the  builuwaot 
exporting  cotton  from  the  Uniled  Btates  of  Ameriol 
to  foreign  countries,  through  tbe  oustoms  departnunit 
of  the  United  Statos  aforesaid,  aud  that  amid  employ' 
mcnt  consists  iu  purchasing  and  paylug  for  th«  eotuu 
in  different  States  of  the  Ouited  States,  and  aatiuDy 
exported  by  deponent  lu  said  buslueos,  aud  for  tbs 
payment  of  all  the  expenses  of  shipping  the  ouneM 
such  exports."  and  that  the  only  portiou  of  his  eaUHi 
upon  which  he  is  liable  to  be  assessed  and  tojced  wu 
the  sum  of  ^^SOO.  In  bis  examluatioii  before  tha  tax 
com  nil  SB  loners  he  stated  that  bia  capital  was  unitormtf 
and  coutiuuousiy  iuvested  lu  oottoa  situated  ontilda 
of  Xew  York,  and  iu  trausit  to  New  York  and  othW 
points,  for  the  sole  purpose  of  exportation,  and  thai  m 
part  of  the  cotton  was  sold  or  intended  to  bs  aoUbi 
Sevr  York,  etc.  He  alleged  tho  assessment  of  ndi 
cotton  to  bo  in  viulalioit  of  the  Federal  Conatltation 
as  being  a  duly  on  exports  and  as  on  luterfenpoe  by  a 
Slate  witb  tha  regulation  of  commerce.  Held,  that 
there  was  not  sufflcloiit  to  exempt  H.  from  taxation  u 
ciiiinied.  it  the  capital  was  in  laol  Iu  money  on  tha 
Brat  day  of  Januarj',  ISTC.  he  could  uot  escape  a  aabM> 
quant  assessment  of  that  money  upou  tha  ground  that 
at  tho  tlmo  the  assessment  was  made  It  was  luvest«d 
in  cotton  tor  oxportatlou  to  foreign  oouutries.  His 
capital  may  have  l>een.  In  a  business  or  meroanlUa 
sense,  continuously  su  employed,  and  yet  it  may  not 
have  been  in  fact  su  invested  at  the  date  to  whlcb  tba 
assessment,  whenever  made,  relates.  Judgment  of 
New  York  Bupreme  Court  (nifirmad  by  New  Yotk 
Court  of  Appeals)  affirmed.  Ptoptr.  ex  reL  Batttman 
v.  CoimixisaYoncrs  of  Titxix  and  Assessments  qf  Cl^  qf 
jYew  I'orfc.  Opinion  by  Horlau,  J. 
[Decided  Fob. :»,  18S1.] 


PAiTnrilLTOi;j,IBNT.  — When  It  Is  shown  to  the  court 
that  an  attorney  at  law  baa  violated  bis  otDolal  oath.  In 
that  be  boa  uot  ouuduoted  himself  lu  bis  otBoe  with  all 
good  fidelity  to  his  cllauts,  the  court  U  uot  only  war> 
ranted  but  required  to  remove  such  a  one  from  tha 
ul&ce  of  attorney  aud  counsoior  of  this  court.  Iu  lliia 
cose  tho  ocouacd  person  was  cbarged  with  havlug  ob- 
tained from  a  woman  who  sought  bis  advice  a  blU  of 
sale  of  goods  to  blm ;  with  thereafter  indaolug  her  t« 
Icuvo  tho  Stale  by  a  falsa  represeutatioti  that  she  wm 
al>out  to  bo  arrested  by  an  ufflcer;  and  with  taklof 
posaasslon  ot  the  goods  covered  by  tbe  bill  of  sals  and 
refusing  to  eurrouder  them  to  tbe  woman  wben  de- 
maudod.  IlitJ,  that  tbe  oots  charged  were  aulBolent 
to  warrant  the  dismissing  of  snch  person.  Strtmt  v. 
Proctor.  Opinion  by  Virgin,  J. 
[Decided  July  1,  1880.] 

GqUTTABLE  ACTION— BILL  TO  RSMOVX  OLOUD  rMM 

TITLE.  —A  bill  in  equity  will  uot  be  luttatned  to  oan- 
oel  or  remove  an  allagad  cloud  upon  the  title  when  tbe 
Invalidity  of  tho  agreement,  deed  or  other  Inatniment 
constituting  such  alleged  cloud.  Is  apparent  on  Ita  faoai 
Nor  when  the  lutalldlty  of  a  tax  title  is  Involved  when 
tbe  dead  is  void  on  its  face.  Marsh  v.  City  of  Brook- 
lyn, 50  N.T.  280;  Nawellv.  Wheeler,  Mid.  ttS:  Bo«ke« 
V.  Lansing.  74  id.  «7;  1  Story's  Eq.  Jur.,  1700;  Cox  v. 
Clift.  2  N.  Y.  118.  Briooi  v.  Johnson.  Opinion  l^y 
Appleton,  C.  J. 
[Decided  June  i,  1880.] 

Mdhicipai.  01 
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rr.  —  A  towu  l»irfoIlr  owulag  and  maoaKliiK  property 
tuF  pnrpoMB  or  gain  iuours  the  lame  lialiilit)'  fur  the 
nei^igenoe  of  Us  agents  autl  servants  iii  its  maDaite- 
metit  aa  perHiiia.  A  town  may  lawtullj  own  and  OBiry 
ou  a  farm  on  which  to  keep  and  support  its  poor,  and 
•tnploj  such  of  them  as  are  able  to  labnr.  This  power 
earrlea  with  It  the  power  tu  atockit  and  manago  It  fur 
pnrpasea  of  gain  In  a  mauuer  ooinponlng  with  the  or- 
dinary maiiBgemcnt  of  euoh  property  amonfC  farmers. 
This  Bmbraces  the  raising  of  oattle,  horsea,  swine  and 
sheep;  and  for  the  propagation  uf  sheep  It  muj  taw- 
fnlir  own  and  keep  a  ram.  For  the  proper  keeping 
and  restmlnlng  of  it,  when  kept  tor  euob  purpose,  it 
rests  under  the  same  liability  as  persons;  and  It  the 
ram  is  vlolous  and  kiiowii  to  be  by  the  town,  and  by 
reason  of  tho  ncKllgenoe  of  tho  serriuitB  of  the  town  it 
damages  any  pemuu,  the  town  is  liable.  Small  v.  Diin- 
TiUe,Gl  Me.  3^9;  Woodcock  v.  t'alalB,ai1  id.  234;  Oliver 
r.  Worcester.  102  Mass.  189;  Eastman  r.  Mereditli,  30 
K.  H.  263;  MeneyDooka  TruateeB  v.  Gibbs,  L.  R.,  1 
H.  L.  93;  Dill,  on  Muii.  CoTp..  I  780,  note.  Jlfou»oit 
T.  Totpit  of  ScarboToiigh.  Opinion  by  Libhey,  J. 
[Decided  June  2)4, 1880.] 

SOKDAI  —  COKTBACT   MADK   ON,  VOID.  —  Whero   the 

•lining  of  an  order,  drawn  by  P.  upon  J.  P.  In  favor 
of  M.,  the  aaoeptanoe,  the  delivery  and  tho  payment 
by  M.  to  P.  of  the  amount  represented  by  the  order, 
WM  alt  done  on  the  Lord's  day.  In  order  that  In  that 
way  J.  P.  niiBht  pay  a  sum  due  (or  labor  to  P.  who 
iraa  about  to  leave,  htid,  that  this  was  not  a  work 
"  of  necessity  or  charity,"  nnd  that  M.  caunot  reoover 
of  J.  P.  the  amount  bo  paid  by  him  upon  such  accepted 
order  becauBe  the  whole  transBctlon,  upon  which  tho 
olaim  to  reoover  rests,  is  In  violation  of  the  statute. 
Psttee  T.Qreely.lS  Mete.  2Si:  Meaderv.  White,  06 Me. 
00;  Plalsted  v.  Palmer,  03  id.  fiTft  Mace  v.  Fulnam. 
Opinion  by  Appleton,  C.  J. 
[Decided  Jane  4, 1860.] 


AUKBATION    OF    KOT 

TBKSiop—RXOOTERT. — PlaintlfT  wos  anaooommoda- 
tlonmakerof  a  note  discounted  and  owned  by  the  First 
NMloual  Bank  of  Wichita.  While  In  the  posBession 
at  tbe  bank  it  was  so  materially  altered  by  the  offloen 
of  the  bank,  and  without  his  knowledge  or  consent, 
■■  to  render  the  paper  void.  NeverthL'leBS,  it  belni; 
praented  to  bim  for  payment,  be,  la  lenoranoe  ot  the 
alt«nttloD  and  without  any  critical  ezainlMation  to  see 
that  there  had  been  no  alteration,  took  It  ui,  giving 
therefor  certainmoney  due  by  the  bank  to  him,  and 
four  new  notes  to  niako  up  the  difference.  Held,  that 
he  might  recover  from  the  bank  the  money  tbuB  elvun 
to  It,  ••  money  paid  by  mistake  of  fact.  It  appearing 
that  there  had  been  no  change  In  the  circumstances  of 
the  bank  which  would  render  It  inequitable  and  unjust 
torefnndlt.  In2Dan.  Neg.  Instr.,  !  1309,  It  Is  aald; 
"It  !■  a  general  principle  ot  law,  that  money  paid 
noder  a  mistake  of  tact  may  be  recovered  bock.  And 
now  tbe  doctrine  is  favored  that  even  negligenco  In 
nuking  tho  mistake  Is  no  bar  to  recovery."  In  No- 
tional Bank  ot  Commerce  v.  National  M.  B.  A.,  66  N. 
T.  211,  the  oonrt  thus  states  tbe  law :  "  It  is  now  set- 
tled, both  In  England  and  In  thla  State,  that  money 
pftid  onder  k  mistake  of  fact  maybe  recovered  back, 
bowerer  negligent  tbe  party  paying  may  have  been  In 
making  tbe  mlatoke,  unless  the  payment  has  caused 
•BOhnebMlga  in  the  position  of  the  other  party  that 
it  would  be  nnjnst  to  require  him  to  refund."  Bee, 
dao,  Imwnnoe  r.  American  Nat.  Bk.,  64  N.  T.  436. 
XVolMrv.  LOOe.    Opinion  by  Brewer,  J. 

*  To  appear  la  E4  Kaiuaa  Baporto. 


NBaUQENCE  — 


Tbe  plaintiff  below,  a  tittle 
girl  lesd  than  five  yeara  old,  and  another  little  girl 
about  the  gamo  size,  but  older,  were  put  Intoamilroad 
passenger  car  ot  defeudant  below,  at  White  Cloud, 
Kansas,  by  an  aunt  of  the  plaintiff,  with  the  Intention 
that  Iheyshould  ride  iu  such  cor  to  I»wn  Point;  and 
tho  little  girls  did  ride  in  such  car,  along  with  several 
passengers,  from  White  Ooud  to  Town  Point,  bat  with- 
out being  In  the  oaro  or  custody  of  any  person,  without 
paying  any  fare,  or  having  any  ticket  or  money  with 
which  to  pay  fare,  and  without  any  Intention,  on  their 
part  or  on  the  part  of  tbe  plalntlflTa  aunt,  that  they 
abould  pay  tore;  and  neither  the  conductor  nor  any 
other  agent  ot  the  defendant  asked  tliem  for  fare ;  but 
It  was  a  rule  of  the  dofendant  not  to  take  Inre  from 
children  of  the  age  ot  the  plaintiff,  who  were  In  tbe 
custody  of  some  older  person  who  did  pay  fare,  and 
such  children  were  not  allowed  to  ride  In  the  cars  ex- 
cept ill  tho  custody  of  Bomo  older  peraon  to  tiike  care 
ot  them ;  and  no  agent  or  employee  of  the  defendant 
had  any  knowledge  that  the  liUle  girls  had  nogaardian 
or  protector  on  the  train  to  take  care  of  them,  or  that 
they  wanted  to  get  off  tho  train  at  Iowa  Point.  The 
train  stopped  at  Iowa  Point  a  sufficient  length  of  time 
for  all  passengers  who  wanted  tu  get  off,  or  to  get  on, 
tri  do  so,  and  after  the  train  bod  started,  and  while  It 
was  in  motion,  the  little  girls  attempted  to  gijt  off,  and 
a  man,  who  wna  a  passenger  on  the  train,  aHsisteil 
them;  and  tho  little  girl  who  accompanied  the  plaint- 
iff stepped  off  the  train  in  safely,  but  when  tho 
plaintiff  stepped  off  <belng  aaaistod  by  Bald  paaseuger), 
ahe  tell,  and  rolled  off  tho  station  platform  upon  the 
ground  between  the  platform  and  the  cur,  and  throwing 
her  legs  In  front  of  the  bind  trucks  of  tho  car,  the 
trucks  ran  over  her  legs  and  crushed  them.  Held,  that 
the  defendant  was  not  liable  for  damaijes  on  account 
of  the  accident;  that  no  person  can  beheld  responsible 
(or  au  nnforeseen  accident  whloh  Incidentally  occurs 
while  he  Is  In  the  rightful  and  proper  exercise  ot  his 
lawful  business.  Atdiison  &  Nrbnuka  liailmad  Co.  v. 
Ftinn.    Opinion  by  Valentine,  J. 
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BANKntJPTCT— 

tlou  In  bankruptcy,  the  debt  due  a  creditor  was  stated 
at  less  than  Its  aotuai  amount;  the  creditor  did  not 
join  in  the  resolution  for  composition  nor  nocept  any 
money  under  It,  but  objected  to  Its  being  recorded. 
Ileld,  that  he  was  not  bound  by  it.  A  creditor  whose 
name  or  tbe  amount  ot  whoso  debt  is  not  shown  in 
the  statement  of  the  debtor,  Is  not  bound  by  a  ooDipo- 
sltluu  In  bankruptcy.  If  his  debt  is  stated  at  less  than 
Its  true  amount,  the  oompoBition  Is  no  more  binding 
on  him  than  if  he  is  not  named  In  the  statement  at 
all.  In  either  case  he  would  not  obtain  under  the 
composition  a  like  proportion  of  his  actual  debt  with 
the  other  creditors,  and  may  sue  upon  bis  debt,  as  if 
no  prooeedinm  In  oomposition  hod  been  had.  Pratt 
V.  Chase,  132  MasB.  203;  Woolaey  t.  Hc^ian,  124  Id,  4D7; 
Ex  parte  Lang,  L.  R.,  5  Ch.  D.  701.  ZTetoes  v.  Rand. 
Opinion  by  Gray,  C.  J. 

roUrUCT     07     LAW  - 

Statb  has  sake  mor 
OTTiEK  State  qatiko  si 
—  A  child  adopted  with  tbe  sanction  of  a  judicial  de- 
cree and  with  the  consent  of  bis  father,  by  another 
person.  In  Penusylvaui»,  where  the  parties  ftt  the  time 
had  their  domicile,  under  atatatee  uibrtMitlally  alml- 
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lar  to  those  of  MassaohusettB,  and  which  like  those 
give  a  child  so  adopted  the  same  rights  of  succession 
aud  iuheritauce  as  legitimate  offspriug  in  the  estate 
of  the  person  adopting  him,  is  entitled,  after  the  adopt- 
ing parent  and  the  adopted  child  have  removed  their 
domicile  into  Massachusetts,  to  inherit  the  real  estate 
of  such  parent  in  that  State,  upon  his  dying  there  in- 
testate. It  is  a  general  principle  that  the  status  or 
condition  of  a  person,  the  relation  in  which  ho  stands 
to  another  person,  and  by  which  he  is  qualified  or  made 
capable  to  take  certain  rights  in  that  other*s  property, 
is  fixed  by  the  law  of  the  domicile ;  and  that  this  status 
and  capacity  are  to  be  recognized  and  upheld  in  every 
other  State,  so  far  as  they  are  not  inconsistent  with  its 
own  laws  and  policy.  Subject  to  this  limitation,  upon 
the  death  of  any  man,  the  status  of  those  who  claim 
succession  or  inheritanco  in  his  estate  is  to  be  ascer- 
tained by  the  law  under  which  that  status  was 
acquired ;  his  personal  property  is,  indeed,  to  be  dis- 
tributed according  to  the  law  of  his  domicile  at  the 
time  of  his  death,  and  his  real  estate  descends  accord- 
ing to  the  law  of  the  place  in  which  it  is  situated ;  but 
in  either  case  it  is  according  to  those  provisions  of  that 
law  which  regulate  the  succession  or  the  inheritance 
of  persons  having  such  a  status.  See  Ross  v.  Ross,  123 
Mass.  212.     Rosa  v.  Ro88.    Opinion  by  Gray,  C.  J. 

Criminal  law  —  burglary  —  variance — intent 
ALLEGED  MUST  RE  PROVED.  —  The  indictment  charged 
that  defendant  broke  and  entered  a  certain  building, 
belonging^  the  Warren  Institution  for  Savings,  *'  with 
intent  then  and  therein  to  commit  the  crime  of  lar- 
ceny, and  the  property,  goods  and  chattels  of  the  said 
corporation  in  said  building  then  being  found,  then 
and  there  in  said  building,  feloniously  to  steal,  take 
and  carry  away.''  At  the  trial  the  evidence  was  that 
defendant  broke  and  entered  the  basement  of  the 
building  in  question,  and  worked  his  way  into  a  part 
of  the  first  story,  occupied  by  the  United  States  for  a 
post-oflice;  and  that  the  sole  intent  of  the  defendant 
was  to  steal  some  poHtage  stamps  belonging  to  the 
United  States.  Heldy  that  there  was  a  fatal  variance 
between  the  indictment  and  the  proof.  The  intent 
with  which  the  defendant  broke  and  entered  the  build- 
ing is  an  essential  element  of  the  crime,  and  must 
therefore  be  alleged  in  the  indictment,  and  must  be 
proved  as  laid.  A  charge  of  breaking  and  entering 
with  intent  to  steal  the  goods  of  one  person  is  not  sup- 
ported by  proof  of  breaking  and  entering  with  intent 
to  steal  the  goods  of  another.  Jenk's  case,  2  East's  P. 
C.  5U ;  Commonwealth  v.  Shaw,  7  Mete.  62 ;  Common- 
wealth v.  Hartwell,  128  Mass.  415;  Commonwealth  v. 
Jeffries,  7  Allen,  548,  571.  Cortitnonxeealth  of  Mcutaa- 
chwtetta  v.  Moore,    Opinion  by  Gray,  C.  J. 


LOW  A  SUPREME  COURT  ABSTRACT. 
DECEMBER,  1880. 

Corporation  —  officer  cannot  recover  for 

services  in  absence  of  AGREEMENT  —  AGREEMENT 
WITH     CORPORATORS    BEFORE     INCORPORATION    DOES 

NOT  BIND  CORPORATION. — Defendant  claimed  to  re- 
cover for  his  services  as  vice-president  of  a  corpora- 
tion. Held,  that  he  could  not  recover  for  such  services, 
if  ordinary  services,  in  the  absence  of  a  special  agree- 
ment by  the  corporation  to  that  effect,  and  that  any 
thing  that  was  said  and  done  before  the  organization 
of  the  corporation  by  the  corporators  will  not  be  evi- 
dence of  an  agreement.  The  rule  is  that  when  an 
officer  of  a  corporation  performs  the  usual  and  ordi- 
nary duties  of  his  office,  as  defined  by  the  charter  or 
by-laws,  he  cannot  recover  compensation  therefor,  un- 
less it  has  been  so  specially  agreed.  He  cannot  in  such 
case  recover  what  the  services  are  reasonably  worth. 
New  York  k  H.  R.  Co.  v.  Ketchum,  27Conn.  180;  L*)an 
Am'u  v.  Stonemetz,  20  Penu.  St.  534;  Merrick  v.  Peru 


Coal  Co.,  01  111.  472;  Cheney  v.  L.  B.  &;  M.  R.  Co.,  68 
id.  570;  Holder  v.  L.  B.  &  M.  R.  Co.,  71  id.  106;  Kitk- 
Patrick  v.  Penrose  Bridge  Co.,  49  Penu.  St.  12L  It 
was  immaterial  what  was  said  as  to  salaries  before  the 
corporation  was  organized.  The  corporation  not  being 
then  in  existence  could  not  be  lK)und  by  what  was  lald 
or  agreed  upon.  The  fact  the  services  were  performed 
after  the  corporation  was  organized  can  make  no  dif- 
ference, unless  there  was  an  ag^ement  by  the  corpo- 
ration to  pay  therefor.  The  mere  performance  uf 
services  is  not  sufficient.  See  Bliss  v.  Matteson,  45  N. 
Y.  23;  Railroad  Co.  v.  Sage,  66  IlL  328;  HaU  v.  Rail- 
road Co.,  28  Vt.  406.  CUizefis'  NatUmal BainkT,  ElUotU 
Opinion  by  Seevers,  J. 

Emblements  —  purchaser  not  entitued  to  cbofb 
matured  before  time  of  redemption  from  sher- 
IFF'S SAI.E  BUT  NOT  CUT.  —  The  time  of  redemption 
under  a  sheriff's  sale  upon  the  foreclosure  of  a  mort- 
gage expired  August  15,  and  a  deed  was  given  the  pur- 
chaser that  day.  At  the  time  there  was  on  the  land 
uncut  grain  belonging  to  the  tenant  of  the  mortgagor. 
This  grain  was  mature  and  ready  to  cut  but  rainy 
weather  prevented  its  being  cut  before  the  deed  was 
executed.  Held,  that  the  grain  did  not  pass  to  the 
purchaser.  The  sheriff's  deed  vested  the  purohaser 
with  the  title  of  the  land,  and  the  right  to  all  growing 
crops  followed  the  title  thus  acquired.  Downard  ▼. 
Graff,  40  Iowa,  697.  This  rule  is  not  applicable  to  grain 
which  has  matured  and  is  ready  for  the  harvest.  It 
then  possesses  the  character  of  personal  chattels,  and 
is  not  to  bo  regarded  as  a  part  of  the  realty  (I  School. 
Pers.  Prop.  125, 126;  Bing.  on  Sales,  180, 181)  for  these 
reasons :  The  grain  being  mature,  the  course  of  vege- 
tation has  ceased  and  the  soil  is  no  longer  neeessaiy 
for  its  existence.  The  connection  between  the  grain 
and  the  ground  has  changed.  It  no  longer  demands 
nurture  from  the  soil.  The  ground  now  perfonns  no 
other  office  than  affording  a  resting  place  for  the  gnndn. 
It  has  the  same  relations  to  the  grain  that  the  ware- 
house has  to  the  threshed  grain,  or  the  field  has  to  the 
stacks  of  grain  thereon.  It  will  not  be  denied  that 
when  the  grain  is  cut  it  ceases  to  be  a  part  of  the  realty. 
The  act  of  cutting  it,  it  is  true,  appears  to  sever  the 
straw  from  the  land.  But  it  is  demanded  by  the  con- 
dition of  the  grain.  It  is  no  longer  growing.  It  Is  no 
longer  living  blades,  which  require  the  nourishment  of 
the  soil  for  its  existence  and  development.  It  is 
changed  in  its  nature  from  g^wing  blades  of  barley  or 
oats  to  grain  mature  and  ready  for  the  reaper.  Kow 
the  mature  grain  is  not  regarded  by  the  law,  like  the 
growing  blades,  as  a  part  of  the  realty,  but  as  grain  in 
a  condition  of  separation  from  the  soiL  Hecht  ▼.  JMit* 
man.    O^iinion  by  Beck,  J. 

Taxation  —  exemption  from  general  tazjeb  i>oa8 

NOT  include  special  ASSESSMENT  FOR  SIDEWALK.  — 

Under  a  statute  of  Iowa  relating  to  revenue  or  ordi- 
naiy  taxes,  it  is  provided  that  certain  classes  of  prop- 
erty, including  that  of  a  school  district,  when  devoted 
entirely  to  the  public  use  '*  are  not  to  be  taxed,  and 
they  may  be  omitted  from  the  assessments  herein  n- 
quired."  Held,  that  the  exemption  from  assessment 
did  not  extend  to  a  special  assessment  for  a  sidewalk 
in  front  of  a  school-house  not  imposed  under  the  stat- 
ute referred  to  but  under  another  relating  to  cities. 
Taxation  is  the  rule  and  exemption  the  exception,  and 
therefore  strict  construction  of  the  statute  under 
which  the  exemption  is  claimed  is  the  rule.  Trustees 
of  Griswold  College  v.  State,  40  Iowa,  275;  Cooleyon 
Taxation,  146, 148.  In  the  leading  case  of  Application 
of  Mayor  of  New  York,  11  Johns.  77,  church  property 
was  exempted  from  being  **  taxed  by  any  law  of  the 
State,"  and  it  was  held  this  had  reference  to  the 
general  and  public  taxes  only,  and  did  not  apply  to 
assessments  made  for  enlarging  and  Improving  a  street. 
To  the  same  effect  are  BufliUo  City  Cemeteiy  ▼.  Buffalo, 
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46N.  Y.  BOG;  Norttiem  Liberties  v.  St.  John's  CbuTch, 
ISPODU.  St.  107;  Citjot  Bridgeport  v.  N.  Y.  &N.  H. 
R.  Co.,  ae  Conn.  ^1;  Boston  S«Binan's  Friends  9oo.  v. 
Boston,  116  MuB.  181 ;  Dunlietb  ft  Dubuque  Bridge  Co. 
V.  City  of  Dubuque,  S3  loira,  127.  City  of  Sioux  City 
.   /ndepcinkiU  DMriet  of  Sioux  Citj/.     Opinion  bj 


FINANCIAL  LAW. 


CoRPORATiotr— mrLxss 

STOCK  IN  ANOTHEB,  AND  C 

PUIatiff  Kud  defendant  were  oorpuntious  urg&uized 
Duder  the  Obio  banking  law.  Suoh  law  forbids  a  cor- 
poration orgsu  I  zed  under  it,  under  penalty  of  forfeiture 
of  its  oharter,  from  being  a  holder  or  purohoser  of  any 
of  its  stock,  or  of  the  stuck  of  any  other  inoorporeted 
ooropSiUy,  unleaa  such  purchase  should  be  ueoasaary  to 
prevent  lou  upon  a  debt  praTiously  coutraoted  in  good 
faith,  uD  security,  which  st  the  time  was  deemed  ade- 
quate to  Insure  the  pajmant  of  duch  debt  liidependaut 
of  anj  Hen  upon  such  stock.  The  plaintiff  loaned  to 
F.,  president  of  the  defendant,  110.000  on  his  Individual 
MOouot,  and  received  as  sncurity  tor  the  losa  a  certlQ- 
Mt«  owned  by  F.  of  200  abares  ul  tba  capital  stock  of 
the  defendant.  The  plaintiff  preseiitad  said  certificate 
to  the  defendant  at  Ita  place  of  business  and  demanded 
a  transfer  of  said  shiu^s  to  the  plaintiff  on  the  books  of 
tbe  oompanf,  which  was  refused,  whereupon  the 
plaintiff  brought  an  aotlou  agaluHb  the  detandaiit  for 
Uia  conversion  of  said  stock,  founded  on  said  refusal 
to  transfer  the  same  to  the  plaintiff,  field,  that  the 
pUntlff  was  not  entitled  to  said  transfer,  and  oouse- 
qnently  that  the  defendant  was  not  liable  for  refusiiiK 
to  make  or  permit  It.  Independently  of  statute,  one 
oorporation  cannot  heoome  a  stockholder  In  another. 
Mutual  Savings  Bank  v.  Meridan  Agency,  24  Conu. 
Ifi&;  Franklin  Co.  v.  Lewlston  SaviuRS  Bank.  08  Me. 
43;  Central  B.  Co.  v.  Collins,  40  Go.  582;  Sumner  v. 
Uaioy.  S  W.  Jt  H.  106.  That  the  stock  was  transferred 
to  tbe  corporation  as  a  pledge  would  not  nffeot  the  re- 
sult. A  person  In  whose  name  stock  stands  on 
the  books  of  a  oorporation  Is,  as  tu  such  corpom- 
tlon,  a  stockholder.  State  v.  Ferris,  12  Conn.  GfiO; 
In  re  Barker,  6  Wand.  BOB;  Hoppin  v.  BuBlim,  9 
E.  I.G13;  Field  on  Corp.,  I  69.  This  court  lias  uni- 
formly adhered  to  the  doctrine  in  Strauss  v.  EaRle 
Insurance  Co.,  6  Ohio  St.  &e,  that  corporations  have 
•ocb  powers  onlyaa  the  act  creating  them  confers,  and 
are  confined  to  the  exercise  of  those  expressly  j^rautod 
Bud  such  Incidental  powers  as  are  neoessai;  to  carry 
Into  effbot  those  speclQoally  aouferred.  Bunk  of  Buf- 
falo V.  Toledo  Ins.  Co..  12  Ohio  St.  601.  To  the  samo 
«treot  see  Thomas  v.  Railroad  Co.,  101  U.  B.  71;  Ash- 
boiy  Railway  Car  Co.  v.  Rlche.  I<.  R.,  7  H.  L.  063.  It 
was  not  the  duty  of  the  defendant  to  make  the  transfer 
when  the  same  was  demanded,  and  leave  the  State  to 
ImpoM  tbe  penalty  of  forfeiture  ou  the  plalntUT  for  a 
Tlolation  of  Its  oharter.  The  cases  of  Union  Nat.  Bank 
T.  Hatthetra,  98  U.S.  631,  and  Jones  r.  GnarsntyA 
IfMiemulty  Co..  101  Id.  602,  do  not  support  a  oontrary 
proposition.  Ohio  Bnpreme  Court,  January,  1B81. 
JVxmfclfn  BiaUt  of  CfticinnaU  v.  Con»n«rc<a(  Sank  of 
CindnntM.    Opinion  by  Boynton,  J. 


SUCH.  —  lu  an  action 
against  defendant  as  a  stockholder  In  a  corporation  to 
enforce  the  statutory  liability  for  debts  due  from  the 
earpoiatlon,  one  defense  was  that  defendant  was  lu- 
doMd  to  become  a  stockholder  by  false  and  traudu- 
lant  repreientationa  by  tbe  president  of  tbe  company ; 
(bat  tbe  stock  was  full  pild  capital  stock  npon  which 
Iban  was  no  liability  of  the  stockholder*.  HM,  that 
tiMdctaiMwailUitamiable.   Bee  Oake*  v.  Turquand, 


L.  R.,  2  H.  L.  326.  Where  a  man  has  become  a  sLook- 
holder,  no  misconduct  of  the  company  or  falsa  repre- 
Huntatione  made  by  them  tu  iuduoe  him  to  take  shares 
will  release  him  from  bearing  the  responsibility  which 
he  owes  to  creditors  whawver  effect  It  may  have  be- 
tween himself  and  other  creditors.  Henderson  v. 
Royal  British  Bank,  7  El.  ft  Bl.  350;  Powia  v.  Harding. 
1  C.  B.  (N.  S.)  S33.  In  Matter  of  Reciprocity  Bank,  22 
N.  Y.  17,  it  Is  said :  "A  person  may  show,  in  exonera- 
tion of  himself,  that  his  name  was  placed  on  thebuoks 
of  tbe  bank  without  his  authority.  But  it  a  party 
makes  an  actual  purchase  of  shares,  whether  from  the 
ciirporatlou  or  an  individual  alockhtildpr,  and  volun- 
tarily allows  himself  to  be  reproseutcd  to  the  world  as 
a  stockholder,  he  must  take  the  respuiiaibility  of  the 
situation,  that  equities  may  exist  lietween  him  and 
other  parties,  but  the  statute  has  nn  regard  for  suoh 
questions.  Ha  cannot  disown  the  ownership  when  it 
ceases  to  ba  a  benefit  and  becunies  a  burden."  See 
RuR^les  V.  Brock.  Q  Hun.  161:  I^Uis  v.  Bchmoeck,  6 
Bing.  5Z1;  Spear  v.  Crawford,  11  Wend.  24.  When  a 
person  baa,  Ihrou((h  fraudulent  representation  a  of  the 
seller  of  the  stuck  or  of  tbe  company,  become  a  stock- 
holder in  a  corporation  where  a  personal  liobility  to 
creditors  may  by  statute  arise,  he  can  in  tho  appropri- 
ate action,  after  tendering  tho  stuck  tu  the  person  or 
ccimpaiiy  who  fraudulently  induced  him  to  buy  It  and 
demanding  back  what  be  gave  for  it.  be  reimbursed  fur 
any  loss  or  dnmaga  he  taua  sustained,  and  be  relieved 
thereafter  from  any  further  liability  as  a  stockholder; 
but  whilst  he  continues  to  be  a  atockbolder  his  liability 
under  the  statute  to  creditors  continues.  Wright's 
cose,  L.  IL,  12  Eq.  351;  Clarke  v,  Dickson,  1  B.  B.  &,  E. 
lis.  And  where  by  further  Inquiry  ho  could  at  the 
time  bo  purchased  become  aware  of  tho  liability  he 
assumed,  it  would  be  his  duty  to  make  such  inquiry. 
Upton  V.  Triblloock,  1  Otto,  61 ;  PubI's  case,  L.  R  2  Ch. 
681;  Kiucald'a  case.  Id.  12C.  New  York  Oimmon 
Pleas,  Gen.  Term,  Jan.  3.  1881.  liriga»  v.  CoriitaeH. 
Opinion  by  Daly,  C.  J. 

NbQOTIABLB  IKaTRnUXKT  —  INDORSEMENT  —  PAY- 
MENT.—  A  note  made  payable  tu  the  maker's  own 
order  and  Indorsed  by  him,  thereby  becomes  payable 
to  the  baarer.  When  a  third  person,  a  Rtranger  tu  such 
a,  note,  gives  the  holder  his  written  obligation  in  con- 
sideration ot  the  discounting  of  tba  note  "  to  be  holden 
precisely  tba  same  as  if  I  had  Indorsed  said  note."  be 
does  not  thereby  become  a  party  to  tbe  note;  and 
upon  non-payment  according  to  its  terms  by  those 
liable  upon  the  nute.  If  ha  pay  It  In  pursuance  ot  such 
written  obligation  he  la  entitled  to  the  note  undis- 
charged, and  to  maintain  an  action  on  the  same  in  bis 
own  name.  See  Paciflo  Bk.  v.  Mitchell,  9  Mete.  287; 
Pollard  V.  Ogden.  75  Bug.  C.  L.  R  469.  Maine  Sup. 
Jud.  Ct..  June  17,  1880.  Bishop  v.  Rowt.  Opinion 
by  Danforth,  J. 


NEW  BOOKS  AND  NEW  EDITIONS. 
Flaitdbb's  LrvKfl  or  thu  Chiev  Justicbb, 

The  Hot*  and  Timei  of  Ou  Chief  JtaHetn  of  the  Suprtme 
Court  of  the  United  Statai.  By  Henry  Flanilers,  of  the 
Philadelphia  Bar.      Philadelphia;  T.  £  J.  W.  Johnson, 


THIS  Is  a  reissue  ot  the  work  originally  published  In 
1S7IS>  It  comprises  memoirs  of  Jay,  Rutledge, 
Cushlug,  Ellsworth  and  Marshall,  and  so  far  Is  the 
most  exhaustive  single  history  yet  tunilshedof  these 
eminent  men.  Tha  style  is  simple  and  direct.  The 
arrangement  Is  methodical,  and  the  treatment  grave, 
impartial  and  sincere.  The  author  seems  to  have  had 
the  oommaiid  ot  some  original  sources  of  information. 
We  have  been  especially  pleased  with  the  aooountaot 
tite  Jay  treaty,  and  of  tbe  mission  of  Marshall,  Qenj 
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and  Hnckiiey  to  tho  FrsDOb  Dlreotoiy,  knd  tho  m« 
nary  conduct  of  TallejTBiid  and  his  eniiiBarieB.  The 
iflview  (if  Harehall's  great  conittltutlouHl  declsioiig  ta 
omlneiitly  iuterestiuR  at  the  Bama  time  that  it  Is 
oiae  and  compreheiiBive.  It  is  to  be  hoped  that  the 
work  viili  be  cumpieted  with  the  aame  researoh,  lut  ' 
ligence  aud  Impartiality.    It  In  well  printed. 

Whahtoh'b  Conflict  op  Laws. 
A  Treatite  on  the  Cimllicl  0/  Lain;  nr  Private  InUmational 
law.  ByFranda  Wharton ,  LI.  T).,  Member  of  Uie  Insli- 
tute  of  International  Ijin-,  author  of  TrE'atlseenn  Ctimina] 
Law,  on  EvIdcDue.  on  Negligence,  and  on  Agency.  S«.-0lid 
edition.  Philadelphia:  Kay  &  Brother.  1S81.  Pp.  itK. 
847. 

Ill  his  preCaoe.  Dr.  Wharton  ItiformB  ae  that  since 
the  first  edition  of  this  woric  in  1^72,  "the  llterott 
on  the  topic  has  more  than  doubled,"  and  fcires  a  Vf 
intereBting  account  of  it.    The  original  work  haa  be 
remodeled  "by  reduoiuR  that  portion  of  it  which  Rave 
tho  views  of  the  older  jurists,  bo  as  to  leave  room  tor  the 
necessary  addltionB."    In  this  way  the  author  has  ac- 
oompliahed  his  purpose  "  to  eihibit  private  iutenin- 
tloiial  law  as  it  now  is."    For  tho  American  practl~ 
tioiier  this  work  must  at  present  be  unrivalled.      It  Is 
marked   by  all  tho  distinguished  author's  choraoter- 
istics  of  ludefatigable  research  and  thoroughness,  luoid 
treatment,  orderly  arrangement  aud  eonnd  Judgment. 
We  have  been  surprised  at  the  exhaustlvenesa  of  the 

escaped  the  author's  eye.  The  work  is  a  most  desir- 
able member  uf  that  uii  rivalled  group  which  Dr.  Whar- 
ton has  made  a  mouument  to  his  learning  and  labor. 
The  book  is  admirably  printed. 


POIXOCK   c 


'  Contract. 


Prindplaof  Contract  at  Lam  and  inS^dj/;  being  a  treatise 
on  the  general  principles  concern  lug  the  validity  of  a«ree. 
ments.  with  a  special  view  to  the  comparison  of  law  and 
equity,  and  with  reference  to  the  Indian  Contract  Act,  and 
occasloDBlly  to  Komon,  American  and  Continental  law. 
By  Frederick  Poliocii.LL.  D, ,  of  Lincohi-alnn.EHi  ,  Bar- 
riater-at-law,  late  Fehow  ot  Trinity  Ooilege.  Cambridge. 
First  American,  trom  the  second  English  ediMon.  With 
notes  by  QustaTua  H.  Wald,  of  the  Oncianall  Bar.  Qn- 
dnnati:  RobertCkuiteA  Co.,  IBSl.    Pp.  Iizvl,  717. 

There  lis  certainly  no  dearth  of  works  ou  oontract. 
both  English  aud  American.  Chitty  and  Addison  in 
England,  and  ParsoiiB  and  Metcalf  iu  thin  county,  are 
admirable  and  wonid  seem  to  have  exhausted  the  Held. 
The  present  work,  however,  has  obtained  aousldemble 
popularity  in  Bngland,  where  theflrst  edition  was  pub- 
lished in  1876  and  the  second  in  18T8  or  1879.  At  a 
former  time  we  examined  the  original  edition  and 
formed  the  opinion  that  it  was  a  work  of  decided  mer- 
its, bat  uudtled  to  practical  use  in  tblscountry.  This 
defeat  has  been  amended  by  the  copious  antiotations 
ot  tbe  AmeHoan  editor,  and  the  work  now  assumes 
an  important  place  iu  this  country.  Tho  original  edi- 
tion was  of  only  600  rather  small  pages,  the  difference 
between  tbnt  and  tbe  present  bulk  being  represented 
by  the  American  notes.  Tbe  original  table  of  cases 
twcupled  only  sixteen  pages;  the  present  oorers  flfty. 
The  annotations  seem  to  have  been  fairly  done  and 
without  any  "padding."  Although  au  English  work 
with  American  annntatlous  must  always  be  in  soma 
sense  inferior  to  a  first  rate  American  treatise,  yet  on 
this  all-important  subject  of  oontrsct  any  new  light  is 
raluable  and  every  new  worii  ia  important.  The  book 
is  not  a  first  rate  specimen  ot  printing;  the  trouble 
■eems  to  be  In  the  ink  and  press-work,  rather  than  Im- 
perfect typography  or  poor  paper;  the  result  is  mlber 
taint.  All  western  law  books  except  those  ot  St.  XjouIb 
Mem  like  the  inhabitants  of  that  region  to  have  suf- 
fered from  ohiils  and  fever. 


NOTES. 

THE  Ohio  Late  Joumoi  says  it  keeps  thli  JoDBttAi.  In 
Its  sate  on  account  of  Its  "  notes."    Tbey  are  prob- 
ably the  most  vnlaabie  "  notes  "  in  that  safe. The 

Loudon  Lam  Joitniol  is  not  satisfied  with  "  tbe  almnst 
contemptuous  terms  in  which  the  Court  ot  Appeal  dii- 
missed  Contra  v.  Rtai'tam  "—  the  TIebbome  Claimant'! 
ease—  notwithstanding  the  affirmance  by  the  Housed 
Lords,. — -The  American  Late  HevletD  for  April  con- 
tains leading  articles  on  Right  of  aThird  Peraon  to  ma 
on  a  Contract  made  in  bis  tavor,  by  Henry  O.  Taylor; 
and  Lex  Loci  in  regard  to  lutolveut  Atalgnmentt,  by 
Charles  R.  Darling. 


The  case  of  Lloyd  v.  Vicktry,  reoeiittj  tried  betors 
tho  Sapreme  Court  of  New  8outb  Walea,  Beams  to  ban 
been  somewhat  voluminous  and  tedioua.  It  had  been 
under  way  seven  years.  The  exhibits  and  tbe  brlab 
were  delivered  to  ocmnsel  in  chiffoulerg  or  cabinets 
under  look  and  key,  all  assorted  and  pigeon-boled  In 
such  a  way  that  Ihey  could  be  attacked  systematloallj 
and  with  due  deliberation.  One  witness  aloue  was  In 
crosH-eiamliiBtioa  before  the  master  In  equity  for 
sixty-three  days.  The  judge  protested  agBlnst  hearing 
the  evidence  read,  but  had  to  submit,  aud  the  reading 
on  one  side  took  a  fortuight.    The  snit  IdvoItcs  soma 

holt  a  million  dollars. At  areeent  monk  trial  of  the 

Uancbester  (Eng.)  Iaw  Students'  Society,  the  que«tli>n 
was  of  a  wife's  neceBsaries.  Tbe  Lau  journal  t^t: 
"A  Rreat  deal  of  tuu  wob  extracted  from  Mr.  Clewortb, 
who  appeared  in  the  box  as  Mrs.  Ethel  Uay  Brown, 
wife  of  the  defendant.  He  handled  a  tan  and  an  eye- 
glass In  an  extremely  ladylike  manner,  while  he  smiled 
on  the  Judge  and  Jury  in  a  most  winning  style.  Hn. 
Brown  stated  that,  married  in  1872,  she  had  uow  three 
children,  all  of  whom  had  had  the  measles.  She  could 
not  speak  up  well  that  night  because  she  hod  bad  the 
misfortune  to  sprain  her  ankle.  She  had  a  prirate  In- 
come, but  that  she  used  for  obarltable  purpoaes.  the 
two  chief  institutions  to  which  she  subscribed  being 
the  Society  tor  the  Abolition  ot  Polygamy  among  tbe 
Aborigines  of  tbe  North-western  Dlvialou  of  South 
Australia,  and  the  Society  for  tbe  Better  Bdnoatlon  ot 
Retired  Waaherwomen.  She  spoke  to  pnrchailng  the 
goods  in  question  trom  the  plalntlfT.  She  Indignantly 
denied  that  she  was  In  the  bablt  of  frequentliqc 
Porker's  for  lunoheon  and  drinking  BherT7  there,  and 
said  she  did  not  know  that  she  had  oome  there  to  bo 
insulted."  (Uur  Boston  brethren  will  appreolata  thli 
referenoe  to  "  Parker'a."}  "  Mr,  J.  F.  Prioe  appeared 
aa  Mrs.  Jessie  Isabella  Anderson,  attired  in  a  black 
cape,  and  a  straw  hat  trimmed  with  a  large  white 
feather,  and  tied  under  the  ohiii  with  an  Immenia  bow 
ot  white  lace.  In  answer  to  queetiona  ebe  deolarod 
that  living  111  a  similar  hoase  tn  Mrs.  Brown,  and  hav- 
ing the  same  number  of  children,  she  oould  keep  ber 
establishment  going  on  IGOI.  a  year;  In  fast  that  wm 
ar  husband  allowed  her,  and  ahe  managed  on  it." 
A  barrlaCer  presided.  Tbe  jury  and  wltneaaea  wera 
sworn  on  a  vulume  of  the  law  Journal  Baporta,  b«  waa 
very  proper. 


Dt  ininimiB  la  illnstrated  in  People  t. 
111.  WL  The  olerk,  la  issuing  a  capiat,  nasd  ■  printed 
blBuk|with  Iheflgursa  "187—."  drewhis  pen  tbrougb  the 
7,  and  Inserted  "SO,"  leaving  the  7  atill  legible.  Held. 
that  tbe  date  mast  be  deemed  1880  and  uot  187S0.  So 
ate  V.  Oiven,32  La.  Ann.  78Z,  "cash  made  and  pro- 
vided," In  an  Indictment,  was  held  to  answer  tor  "  oaae 
mads  and  provided."  In  Stole  r.  ilosa,  SI  I«.  Ann. 
8&4,  the  verdict  waa  written  "gnlty  wltholt  oapltnl 
purnlah,"  but  being  read  eorreotly  by  tha  oloik  to  tba 
JiUT  aod  BO  assented  to  by  them,  it  wh  haM  tmIM. 
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CURRENT   TOPICS. 

A  CORRESPONDENT  writes  to  us  combaHng  the 
idea,  whirh  he  thinka  we  Lave  advanced,  that 
codificatioQ  of  tbo  common  law  will  cheapen  law- 
yers' chnrgea.  He  quotes  Cicero  at  some  leogth, 
and  concludes  that  the  remedy  is  not  to  be  found  in 
legislative  enactments.  Our  correspondent  has  en- 
tirely missed  the  point.  Our  remarks  were  to  Ihe 
«Sect  that  there  is  a  popular  belief  that  lawyers' 
charges  are  excessive,  and  that  the  result  of  codifi- 
cation would  be  —  not  to  cheapen  lawycra'  charges 
—  but  to  afford  a  cheaper  system.  The  abolition 
of  the  Court  of  Chancery  in  this  State  was  due  in  a 
great  measure  to  the  popular  belief  that  it  was  an 
unduly  tedious  and  expensive  system,  and  that  the 
Code  of  Procedure  proposed  a  more  prompt  and  a 
cheaper  one.  That  result  we  beliovo  has  been  at- 
tained. So  now,  we  believe,  the  acceptance  of  gen- 
eral codification  would  simplify  and  cheapen  justice 
MS  a  system,  and  while  it  would  not  cheapen  the 
lawyers'  charges  for  a  specific  piece  of  service,  it 
■would  ilisjiense  with  some  service  now  requisite^ 
•ihorten  and  consequently  cheapen  litigation. 

A  curious  case  of  contempt  arose  in  Plating  Com- 
pany V.  FarquaAaraon,  Cb.  Div.,  March  18,  188t. 
The  piaintiS  had  obtained  an  injunction  restraining 
the  defendant  from  infringing  their  patent  for  nickel- 
plating.  After  the  trial  the  plaintiffa  inserted  ad- 
■vertisements  in  certain  papers  warning  electro-nickel 
p)at«rs  and  dealers  that  they  should  enforce  their 
patent  right  against  alt  infringers.  The  defendant 
had  caused  to  be  inserted  in  the  same  papers  an- 
other advertisement,  which  stated  that  the  above 
action  had  been  decided  against  him,  but  that  he 
proposci  "to  carry  the  case  to  the  Court  of  Ap- 
peal, provided  the  trade  will  come  forward  and  pro- 
vide the  necessary  funds  for  doing  so;"  the  adrer- 
tisement  also  stated  that  the  above  action  waa  a 
"test  action,"  and  the;i  proceeded  to  solicit  sub- 
ecriptions  for  the  purpose  of  the  apiteal,  as  the  mat- 
ter was  of  "urgent  and  vital  importance  to  all 
nickel-platers;"  for  if  the  verdict  o!  the  court  of 
int  instance  were  not  reversed,  it  would  "deter  any 
Snn  from  practicing  the  art  of  nickel-plating  by  any 
proceM  whatever,  eicept  the  plaintiffs  and  their 
Kcensees,"  Bacon,  V.  C,  considered  that  the  in- 
Bcrtion  of  thiit  advertisement  was  an  attempt  on  the 
part  of  the  defendant  to  impede  the  course  of  jus- 
tice, and  that  to  solicit  subscriptions  for  the  pur- 
poses of  appeal  was  an  offense  against  the  law  of 
maintenance;  and  bo  therefore  allowed  tile  motion. 
The  defendant  was  not  so  fortunate  as  the  defend- 
ant in  Suwat  Ayre*  Co.  v.  IFiMc,  23  Alb.  L,  J.  132, 
vhere  he  advertised  that  he  was  not  at  liberty  to  do 
ibe  thing  in  qoestion,  and  that  was  held  no  con- 
tempt at  the  injunction. 

Voi«  28.— No.  16. 


Tlie  best  explanation  that  we  have  seen  of  Debm- 
ham  V.  Mellon,  ante,  271,  la  the  following  from  the 
London  fiOiu  Journal:  "  It  will  be  seen  that  Dun- 
ham V.  Mellon  is  not  a  case  of  startling  novelty,  as  it 
is  sometimes  described.  It  simply  destroys  a  prev- 
alent idea,  not  unreasonably  deduced  by  some  from 
the  principles  of  the  law  of  husband  and  wife,  that 
there  is  an  inherent  power  in  the  wife  to  bind  her 
husband.  This  power,  it  is  held,  only  eicists  in  the 
case  of  necessity.  For  the  rest,  the  case  lays  down 
that  the  obligation  on  the  husband,  if  any,  depends 
on  all  the  circumstances  from  which  the  fact  of  au- 
thority may  reasonably  be  inferred,  just  as  in  other 
cases.  The  decision  carefully  abstains  from  disturb- 
ing the  law  as  to  the  burden  of  proof.  The 
lord  chancellor  admits  that  'there  are,  no  donbt, 
various  authorities  which  say  that  the  ordinary  stat^ 
of  cohabitation  between  husband  and  wife  carries 
with  it  some  presumption,  some  prima,  fade  evi- 
dence, of  an  authority  to  do  those  things  which  it 
is  usual  for  a  wife  to  have  authority  to  do.'  The 
chancellor  does  not  call  any  of  these  authorities  in 
question.  Proof  of  cohabitation  as  husband  and 
wife  is  still  prima  farie  evidence  of  authority  on  the 
part  of  the  wife  to  pledge  the  husband's  credit  for 
the  necessaries  of  the  house,  and  her  own  and  her 
children's  persons.  It  may  be  rebutted  by  proof 
that  the  hitsband  forbade  his  wife  to  pledge  his 
credit;  but  ii'  the  husband  has  done  any  thing  lead- 
ing others  to  believe  that  his  wife  bas  his  authority, 
it  must  be  proved  that  the  prohibition  came  to  the 
knowledge  of  the  tradeaman.  If  therefore  a  plaint- 
iff proves  before  a  county  court  judge,  that  goods 
sued  for  being  suitable  for  the  station  of  the  defend- 
ant's family,  were  ordered  by  the  defendant's  wife, 
and  the  proof  stops  there,  the  case  for  the  plaintiff 
is  made  out.  If  the  defendant  comes  and  saya  that 
he  forbade  credit,  there  still  may  be  a  question 
whether  he  did  not,  on  former  occasions,  pay  bill* 
run  up  by  his  wife.  If  be  did,  the  plaintiff  was 
entitled  to  notice  of  his  change  of  intention.  In 
short,  the  present  decision  is  to  the  effect  that  the 
cohabitation  of  married  persons  does  not  per  w  con- 
stitute an  ostensible  agency."  But  if  we  should 
explain  this  matter  every  week  the  newspapers 
would  atill  insist  that  a  new  and  inequitable  princi- 
ple has  been  laid  down. 

The  Mormons  have  scored  a  temporary  victory  in 
the  Federal  Supreme  Court,  in  the  bigamy  case  of 
Mila  V,  United  StiiCeg.  The  defendant  has  been 
granted  a  new  trial  because  of  the  admission,  on 
the  trial,  of  the  testimony  of  his  second  wife  against 
him,  touching  his  marriage  with  his  alleged  first 
wife,  the  law  of  Utah  forbidding  a  wife  to  testify 
against  her  husband.  In  Oaner  v.  LaneAorwigh, 
PeakeN.  P.  Cas.  17,  Lord  Kcuyon  ruled  that  the 
first  wife  of  the  defendant  husband  might  speak  as 
a  witness  to  her  divorce  from  him,  at  Leghorn,  ac- 
cording to  the  Jewish  custom.  This  was  a  civil 
suit,  between  third  parties  so  far  as  the  first  wife 
was  concerned,  and  the  holding  is  not  in  conflict 
\ritb  the  principal    decision,   but   illustrates  how 
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closely  on  parallel  lines  the  rules  of  law  may  run 
without  touching.  Hiis  case  does  not  seem  to  have 
been  cited  anywhere  on  the  question  of  evidence. 


Some  difficulty  seems  to  be  made  as  to  the  re- 
moval of  Judge  Sanford,  of  the  Superior  Court, 
from  office.  The  Judge  has  been  disqualified  from 
performing  his  judicial  duties,  for  two  years,  by 
softening  of  the  brain,  and  is  incurably  demented. 
The  Governor  addressed  a  message  to  the  Senate 
advising  his  removal.  Several  of  the  most  eminent 
lawyers  of  the  city  of  New  York  have  advised  the 
Governor  that  this  cannot  be  done  under  the  Con- 
stitution^ Others  think  it  can  be  done.  If  it  can 
be  done,  it  must  be  under  article  6,  section  11,  of 
the  Constitution.  This  provides  that  all  judicial 
officers,  excepting  judges  of  the  Court  of  Appeals, 
justices  of  the  Supremo  Court,  justices  of  -the  peace 
and  judges  and  justices  of  inferior  courts  not  of 
record,  may  be  removed  by  the  Senate,  upon  recom- 
mendation of  the  Governor,  upon  concurrence  of 
two-thirds  of  the  members.  The  "cause"  shall  be 
entered  on  the  jouiiials,  and  the  party  "com- 
plained of"  shall  be  served  with  a  copy  of  the 
**  charges,"  and  shall  have  "  an  opportunity  of  being 
heard."  This  provision  seems  to  be  independent  of 
the  provision  for  impeachment,  which  is  made  in 
article  6,  section  1.  As  there  is  no  moral  delin- 
quency in  the  present  case,  there  can  be  no  "im- 
peachment," which  might  involve  disqualification 
from  holding  any  office,  and  subject  the  offender  to 
indictment  and  punishment.  Impeachment  implies 
misconduct  —  malfeasance.  This  is  a  case  of  sim- 
ple non-feasance.  The  word  "charges"  means 
simply  "reasons,"  in  such  a  case  as  this.  If  a 
judge  should  permanently  remove  from  the  coun- 
try, this  would  be  a  proper  ground  for  removal 
from  office,  and  the  fact  of  removal  would  consti- 
tute the  "  charge."  We  see  no  foundation  for  the 
argument  that  one  cannot  be  removed  from  office 
except  for  moral  misconduct.  The  spirit  and  letter 
of  the  Constitution  cover  the  present  case.  But  it 
is  said  that  Judge  Sanford  cannot  be  "heard," 
because  he  is  demented.  Lunatics  are  subject  to 
suit  and  judgment,  even  for  divorce,  and  are 
"heard "in  such  proceedings.  Why  not  in  this? 
The  judge  can  be  heard  by  proxy,  just  as  he  receives 
his  salary*  As  to  any  defect  of  title  in  his  successor, 
the  acts  of  a  de  facto  judge,  \mder  claim  and  color 
of  office,  are  perfectly  valid. 


Assemblyman  Murphy  proposes  to  abolish  the 
evidence  of  "agents,  informers  and  spies,"  acting 
as  decoys,  in  penal  actions.  This  will  hardly  do. 
The  value  of  such  evidence  is  for  the  jury.  The 
time  has  long  passed  for  narrowing  or  restricting 

the  sources  of   evidence. Mr.   Scott  proposes 

that  when  a  vacancy  shall  occur  in  the  office  of  any 
county  Judge  (except  in  New  York  and  Kings),  the 
office  shall  be  ffiled  for  a  full  term  of  six  years  at 
the   next    general   election   not   less   than  three 

after. Mr.  Patterson  proposes  to  invest  boards 

of  supervisors  with  the  power  to  provide  for  and 


regulate  the  employment  at  labor  of  paupers  and 

persons  sentenced  to  imprisonment  in  jails. Mr. 

Waring  proposes  a  new  general  act  relating  to  wiUs^ 
and  the  care,  management  and  disposition  of  the 
property  of  decedents,  designed  to  supersede  all 
the  present  provisions,  and  covering  some  57  pages. 

Mr.  Alvord  proposes  that  prisoners  discharged 

from  penitentiaries  shall  be  transported  to  the 
county  whence  they  were  sentenced,  at  the  expense 
of  the  county. 

In  the  Senate,  Mr.  Forster  proposes  that  any 
creditor  of  an  assigning  debtor  may  sue  to  establish 
his  claim  and  set  aside  such  assignment  without 
first  procuring  judgment ;  but  this  shall  not  extend 
to  claims  for  breach  of  promise  of  marriage,  or  for 
wrongful  taking  or  conversion  of  or  injury  to  per- 
sonal property. 

NOTES  OF  CASES. 


WE  called  attention  some  time  ago  to  a  decision 
by  Justice  Osborn,  of  our  Supreme  Court,  in 
respect  to  inducements  held  out  by  a  candidate  for 
office  to  the  electors.  In  State  ex  rel,  Attomey-Cfer^ 
eral  v.  Collier^  72  Mo.  13,  it  was  held  unlawful  for 
a  candidate  for  public  office  to  make  offers  to  the 
voters  to  perform  the  duties  of  the  office,  if  elected, 
for  less  than  the  legal  fees.  An  election  secured  by 
mj3ans  of  such  offers  b  void.  The  court  quote 
from  StaU  ex  reL  Newell  v.  Purdy,  86  Wis.  213;  8. 
C,  17  Am.  Rep.  485;  Thicker  v.  Aikin,  7  N.  H.  140; 
Alvord  V.  Collier,  20  Pick.  428,  and  conclude  as 
follows:  "We  must  regard  the  cases  above  cited 
as  conclusive  of  this  one,  and  reiterate  the  state- 
ment that  the  offers  in  this  case  made  by  respond- 
ent differ  in  no  essential  particular  from  the  Wis- 
consin case;  the  offers  in  each  case  are  equally 
deserving  of  condeihnation,  and  were  in  spirit  and 
purpose  the  same.  For  if  bribery  in  its  larger 
sense,  in  its  application  to  election  cases,  is  the 
promise  by  the  candidate  to  donate,  if  elected,  a 
sum  of  money  or  other  valuable  thing  to  a  third 
party,  the  promise  in  the  case  at  bar  ought  to  be 
held  as  falling  within  the  same  category,  since 
though  the  suitors  who  may  have  to  appear  before 
the  candidate  when  judge  of  probate,  cannot  in  the 
nature  of  things  be  designated,  yet  the  corrupting 
tendencies  of  the  offer  remain  the  same;  remain  to 
swerve  the  voter  from  his  duty  as  a  citizen ;  to  blind 
his  perceptions  as  to  the  sole  question  he  should 
consider,  the  qualifications  of  the  candidate,  and 
to  fix  them  upon  considerations  altogether  foreign 
to  the  proper  exercise  of  the  highest  right  known 
to  freemen,  the  right  of  suffrage  —  a  right  upon 
whose  absolutely  free  and  untnunmelled  exercise 
depends  the  perpetuity  of  our  republican  institu- 
tions. The  transactions  of  which  the  State  in  the 
present  instance  complains  may  have  been  entered 
into  with  laudable  motives,  but  it  is,  as  we  think 
has  been  successfully  shown,  decidedly  demonli^ng 
in  its  tendencies,  and  utterly  subreraiTe  of  the 
plainest  dictates  of  publio  poUqr.    The  mazim  In 
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such  cases  should  be  obata  principm,  and  it  is  only 
by  a  rigid  observance  .of  this  by  the  courts  that  the 
purity  of  elections  can  be  preserved.  The  Legisla- 
ture of  this  State  has,  as  we  are  informed,  at  its 
last  session,  enacted  a  statutory  prohibition  against 
the  employment  in  elections  of  agencies  such  as  we 
have  in  the  preceding  pages  condemned,  thus  giving 
legislative  recognition  to  the  principles  herein 
enunciated." 


In  Priee  v.  Commonwealth,  83  Gratt.  819,  is  an 
interesting  decision  on  jurisdiction.  Upon  tlie  trial 
of  P.  for  murder  the  jury  found  him  not  guilty  of  the 
murder,  but  guilty  of  involuntary  manslaughter, 
and  assessed  upon  him  a  fine  of  $500.  And  the 
court  thereupon  entered*  a  judgment  discharging 
him.  At  the  same  term  of  the  court,  in  the  absence 
of  P.,  the  court  set  aside  the  judgment  and  entered 
a  judgment  against  him  for  the  fine  of  $500  and  six 
months'  imprisonment,  and  directed  him  to  be 
arrested  and  committed  to  prison.  Held:  1.  The 
first  judgment  was  erroneous.  2.  During  the  same 
term  of  the  court  the  matter  was  under  the  control 
of  the  court,  and  it  was  competent  for  the  court  to 
set  aside  the  first  and  render  the  second  judgment. 
8.  It  was  not  necessary  that  P.  should  be  present  in 
court  when  the  second  judgment  was  entered.  The 
court,  Anderson,  J.,  distinguished  Ex  parte  Lange, 
18  Wall.  163,  observing:  "No  man  can  be  twice 
lawfully  punished  for  the  same  offense.  In  civil 
cases  the  maxim  is  nemo  debet  his  venari  pro  uno  et 
eadem  causa.  In  the  criminal  law  the  same  princi- 
ple is  expressed  in  the  Latin  phrase,  7iemo  debet  bis 
puniri pro  uno  ddieto.  And  Ex  parte  Lange,  supra, 
was  decided  mainly  upon  this  principle,  that  is,  that 
DO  one  ought  to  be  punished  twice  for  the  same 
offense.  The  common  law  goes  further,  and  forbids 
a  second  trial  for  the  same  offense,  whether  the  ac- 
cused had  suffered  punishment  or  not,  if  in  the  first 
trial  he  had  been  acquitted  or  convicted.  And 
hence  the  plea  of  autrefois  acquity  or  autrrfois  eontnct, 
is  a  good  defense  to  a  criminal  prosecution.  The 
case  under  judgment  docs  not  fall  within  the  in- 
hibition of  either  of  the  foregoing  principles.  The 
defendant  was  not  subjected  to  punishment  twice 
for  the  same  offense.  Nor  was  he  subjected  to  a 
second  trial  for  the  same  offense,  for  which  he  had 
been  before  tried,  and  acquitted  or  convicted.  He 
was  certainly  not  subjected  to  punishment  twice  for 
the  one  offense ;  but  by  the  first  judgment  was  dis- 
charged from  prosecution  and  permitted  to  go  at 
large,  before  sentence  had  been  pronounced  against 
him  for  the  misdemeanor  of  which  he  had  been  con- 
victed by  the  verdict  of  the  jury;  and  the  court 
afterward  pronounced  against  him  the  sentence  of 
the  law  annexed  to  the  combiission  of  the  offense 
of  which  he  had  been  found  guilty;  but  before  pro- 
ceeding to  pronounce  such  sentence,  set  aside  the 
erroneotts  judgment  of  acquittal,  which  was  still 
under  its  control^  it  being  during  the  same  term  of 
the  courty  and  no  injury  or  injustice  resulting  thereby 
to  the  defendant  In  consequence  of  the  first  judg- 
amihsfingbesneiBCiited,    But  in  this  case  after 


the  first  judgment  was  entered  it  had  not  entirely 
passed  from  the  control  of  the  court,  but  remained 
in  the  breast  of  the  court  until  the  end  of  the  term, 
subject  to  revision,  alteration  or  rescission,  no  injus- 
tice or  injury  being  done  thereby  to  the  defendant. 
It  was  therefore  proper  that  the  judgment  which  had 
been  entered  probably  through  inadvertence,  and 
without  due  consideration,  whilst  during  the  term 
the  whole  subject-matter  was  under  the  control  of 
the  court,  should  be  set  aside,  and  an  entire  judg- 
ment rendered  in  conformity  to  the  requirements  of 
the  law,  upon  the  facts  as  found  by  the  jury." 


A  very  important  decision  was  pronounced  by  the 
Supreme  Court  of  New  Hampsbi|;e,  in  State  v.  U,  S, 
dk  C.  Express  Co,,  March  18,  1881,  on  the  constitu- 
tionality of  an  act  to  tax  the  gross  receipts  of  ex- 
press companies.  The  act  in  question  is  held  to 
infringe  the  constitutional  provision  that  taxes  shall 
be  "proportional  and  reasonable."  Opinions  are 
delivered  by  Doe,  C.  J.,  and  Stanley,  J.  Among 
the  cases  cited  to  support  the  holding  are  Portland 
Bank  v.  AptJwrp,  12  Mass.  452,  as  to  capital  stock 
of  banks;  Com,  v.  Savings  Bank,  5  Allen,  428, 
Com,  V.  Prov,  Inst,  for  Satdngs,  12  id.  312,  affirmed 
6  Wall.  630,  as  to  bank  deposits ;  Oliver  v.  Washing^ 
ton  Mills,  11  id.  68,  as  to  dividends  of  a  corporation; 
Com,  w.  Hamilton  Manufg  Co.,  12  Allen,  298,  as  to  tax 
on  the  property  other  than  real  estate  and  machinery ; 
Attorney- GeTieral  v.  Winnebago  Lake  Co,,  11  Wis.  35, 
as  to  gross  receipts;  and  the  court  say:  **Tho 
same  doctrine  is  held  in  Minnesota,  where  the  con- 
stitutional provision  is  similar.  Smith  v.  Smith,  8 
Minn.  366,  872;  Sanborn  v.  Rice  Co.,  9  id.  273;  — 
and  in  Illinois  —  Chicago  v.  Lamed,  34  III.  203 ;  Ot- 
tawa V.  Spencer,  40  id.  211 ;  Holbrook  v.  Dickinson, 
46  id.  285;  —  and  in  Nevada  —  States,  Easiabrook, 
3  Nev.  173,  177;  StaU  v.  Kruttschnitt,  4  id.  178;  — 
and  in  Missouri  —  Crow  v.  The  State,  14  Mo.  237. 
It  is  true,  there  are  cases  where  a  different  doctrine 
is  held ;  but  they  are  in  States  in  which  the  Consti- 
tution contains  no  provision  requiring  that  taxes 
shall  bo  proportional  and  reasonable,  or  that  they 
shall  be  equal,  or  that  they  shall  be  assessed  by  a 
uniform  rule,  or  any  similar  form  or  expression,  lim- 
iting the  power  of  the  Legislature  in  tliis  respect. 
Such  are  the  cases  of  Weber  v.  Beinhard,  73  Penn. 
St.  370;  S.  C,  13  Am.  Rep.  747;  Durach's  Appeal, 
62  Penn.  St.  491 ;  Bright  v.  MeCuUough,  27  lud.  223; 
Butler's  Appeal,  73  Penn.  St.  448 ;  Grim  v.  School 
District,  57  id.  433.  In  Weber  v.  Beinhard,  the  va- 
lidity of  the  tax  is  placed  expressly  on  the  ground 
that  there  is  no  provision  of  the  Constitution  re- 
quiring equality,  and  the  inference  fairly  is,  that  if 
there  were  such  provision  the  tax  could  not  be  up- 
held. In  U.  S,  Express  Co,  v.  EUyson,  28  Iowa, 
370,  the  court  hold  a  similar  tax  valid,  because  there 
is  no  constitutional  provision  requiring  uniformity 
or  equality  in  taxation,  and  they  concede  that  if 
there  were,  the  tax  could  not  be  collected.  If,  then, 
the  construction  given  to  the  constitutional  provis- 
ion in  4  N.  H.  660,  and  to  similar  provisions  in  Mas- 
sachusetts and  in  other  States^  is  correct,  chap.  68  can- 
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not  be  sustained.  It  imposes  a  tax  of  two  per  cent 
on  gross  receipts,  or  in  lieu  of  that,  five  dollars  per 
mile  for  the  number  of  miles  of  railroad  over  which 
the  business  is  done,  thus  impliedly  taxing  those 
only  who  do  express  business  over  a  railroad,  and 
thereby  excepting  from  its  operation  business  no 
part  of  which  is  done  over  railroads.  This  is  in  no 
sense  a  tax  on  property,  or  on  polls  or  estates.  It 
does  not  regard  the  capital  invested,  the  expenses 
incurred,  or  the  losses  sustained.  And  if  by  any 
process  of  reasoning  it  could  be  held  a  tax  on  prop- 
erty, the  tax  imposed  is  not  proportional  and  rea- 
sonable. It  is  based  not  on  valuation,  but  on  busi- 
ness ;  not  on  the  amount  of  capital  invested,  but  on 
the  capacity  for  business  of  the  managers  or  owners ; 
not  on  net  profits,  but  on  gross  receipts.  The  gross 
receipts  of  odo  company  may  be  small,  and  the  net 
profits  large;  while  of  another,  the  gross  receipts 
may  be  large  and  the  profits  small ;  or  there  may  be 
none  at  all.  It  makes  no  allowance  for  the  skill, 
experience,  business  tact,  or  enterprise  of  the  own- 
ers or  managers,  but  all  these  which  enter  into  the 
gross  receipts  are  thus  made  to  pay  a  share  of  the 
taxes.  The  tax  assessed  bears  no  such  proportion 
to  the  whole  sum  to  be  raised  as  the  property  of  the 
tax  payer  bears  to  the  whole  taxable  property ;  and 
it  is  open  to  the  further  objection,  that  it  is  double 
taxation  —  for  not  only  is  the  property  employed  in 
the  business  taxed,  but  its  capacity  to  earn  money, 
as  evidenced  by  the  gross  earnings,  is  also  taxed. 
It  is  the  same  in  principle  as  if  all  the  horses  or 
oxen  in  the  State  were  taxed,  and  then  the  owners 
were  required  to  pay  a  percentage  of  their  gross 
earnings.  There  is  no  provision  for  deducting  the 
amount  of  the  tax  assessed  on  the  capital;  and 
herein  is  another  element  of  inequality.  It  is  not 
imposed  in  proportion  to  the  whole  amount  to  be 
raised  by  assessment  on  all  the  property  in  the  State. 
It  is  a  fixed  assessment  laid  on  a  certain  class  of  per- 
sons regardless  of  the  amount  called  for  from  other 
property,  or  the  percentage  assessed  on  the  valua- 
tion of  other  property.  It  is  the  same  in  all  cases, 
whether  the  property  invested  or  the  profits  received 
are  large  or  small.  The  amount  raised  is  limited 
only  by  the  success  of  the  persons  engaged  in  the 
business,  without  reference  to  the  amount  required 
by  the  State.  If  in  any  case  a  tax  of  this  character 
could  bo  levied  on  business,  even  then  this  statute 
could  not  be  sustained.  It  is  not  a  tax  on  all  busi- 
ness alike,  but  one  particular  kind  is  singled  out 
from  all  the  others  without  regard  to  whether  it  is 
advantageous  or  injurious  to  the  community,  and 
made  to  bear  the  whole  burden  placed  on  business.*^ 
In  StaU  V.  Phaa,,  etc.,  Co.,  45  Md.  861;  8.  C,  24 
Am.  Rep.  511,  it  was  held  that  a  tax  on  gross  re- 
ceipts of  a  corporation  in  lieu  of  all  other  taxes  is 
not  a  direct  tax  on  property,  forbidden  by  the  Con- 
stitution. In  American  Union  Express  Co,  v.  City 
of  8t,  Joseph,  66  Mo.  675;  S.  C,  27  Am.  Rep.  882, 
it  was  held  that  a  tax  on  gross  receipts  of  an  express 
company  is  valid  under  the  constitutional  provision 
for  uniformity.  To  same  effect,  City  of  New  Orleans 
y.  Kaufman^  29  La.  288;  8.  C,  29  Am.  Rep.  828. 
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THIS  volume  contains  the  cases  of  general  intenil 
in  46  Connecticut,  91  IllinoiB,  67  Indiana,  51 
Iowa,  23  Kansas,  81  Louisiana  Annual,  49,  50  Ifiuy- 
land,  89  Michigan,  25  Minnesota^  69  Missouri,  14  N^ 
vada,  77  New  York,  82  North  Carolina,  7  Oregon, 
89  Pennsylvania  State,  48  Wisconsin.  Among  the 
more  important  notes  are  those  on  contract  to  *'nt- 
isf action ; ''  compelling  prisoner  to  expose  his  po- 
son  for  identification ;  measure  of  damages  for  coal 
mined  on  another's  land  by  mistake ;  evidence  of 
pecuniary  standing  of  defendant  in  slander;  conh 
plaints  of  injured  party  to  surgeon;  insurance  of 
stock  of  goods ;  constructive  fraud  as  between  phy- 
sician and  patient;  suretv — evidence  of  judgment 
against  principal;  trade-mark  in  name  of  publici- 
tion.  Among  the  most  noticeable  decisions  are  the 
following : 

Action. — Under  a  statute  of  New  York,  giving 
a  right  of  action  for  wrongfully  or  negligently  caofl- 
ing  the  death  of  any  person,  an  action  may  be  main- 
tained for  negligently  causing  the  death  of  a  citizen 
of  New  York  on  the  high  seas,  on  a  vessel  hailing 
from  and  registered  in  a  New  York  port,  and  em- 
ployed by  the  owners  at  the  time  in  their  own  busi- 
ness.    McDonald  v.  Mallory,  77  N.  Y.  646;  p.  664. 

AoEN'CT. — An  insurance  agent,  who  is  also  em- 
ployed by  the  owner  of  property  to  watch  it,  may 
bind  the  company  by  a  policy  of  insurance  thereon. 
Northrup  v.  Oermania  Fire  Ins.  Co.,  48  Wis.  420; 
p.  815. 

Carrier. —  A  railroad  company  is  not  excused 
from  receiving  and  transporting  cattle  by  reason  of 
a  statute  prohibiting  such  transportation,  which  is 
unconstitutional,  although  not  so  declared  at  the 
time  of  such  refusal.  Chicago  and  AUon  RaHroai 
Co,  V.  Ericlcson,  91  111.  613;  p.  70. 

A  railway  ticket  marked,  '*good  on  passenger 
trains  only,^*  does  not  imply  that  all  the  passenger 
trains  of  the  railroad  company  issuing  it  will  stop 
at  the  station  designated  on  it,  nor  impose  on  the 
company  any  obligation  to  stop  there  contrary  to  its 
rules.  Ohio  and  Mississippi  Railway  Company  ▼. 
SwaHhout,  67  Ind.  567;  p.  104. 

Constitutional  Law. —  Under  the  Pennsylvania 
Bill  of  Rights,  the  jury,  in  a  criminal  case,  have  the 
power,  and  consequently  the  right,  to  render  a  ver- 
dict contrary  to  the  instructions  of  the  court  upon 
the  law.  Eane  v.  Commonwealth,  89  Penn.  St.  528; 
p.  787. 

Contract. —  Where  one  fails  fully  to  perfonn  a 
contract  for  labor,  for  any  reason  except  voluntary 
abandonment,  and  the  labor  rendered  is  valuable, 
he  may  recover  the  value  of  the  labor  performed 
less  any  damages  sustained  by  the  other  party  for 
the  breach.     Steeples  y,  Newton,  7  Or.  110;  p.  705. 

A  contract  for  a  portrait  to  be  *'  satisfactory  '*  to 
the  customer  gives  him  the  option  of  refusing  it  it 
his  pleasure.  Gibson  v.  Cranage^  89  Mich.  49;  p. 
851. 

A  woman  and  her  husband,  in  consideration  of 
the  satisfaction  of  a  demand  of  $600  against  tho 
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husband,  and  the  payment  to  them  of  $275,  abso- 
lutely assigned  to  A.  and  B.  a  policy  in  favor  of  the 
defendant  on  her  husband's  life ;  A.  paid  the  subse- 
quent premiums  until  maturity,  when  the  amount 
due  was  $1,477.73;  the  insurers  refused  to  pay  it 
without  the  defendant's  receipt  on  the  back  of  the 
policy;  the  defendant  refused  to  sign  her  name 
without  receiving  $477.73  when  the  policy  was  col- 
lected ;  accordingly  A.  executed  a  written  agree- 
ment to  pay  her  that  sum  on  the  payment  of  the 
policy ;  she  signed  her  name,  and  A.  and  B.  received 
the  full  amount;  in  an  action  against  them  on  the 
agreement,  hdd,  that  it  was  unconscionable,  and  not 
enforceable  beyond  an  amount  fairly  due  for  her 
service  and  inconvenience  in  writing  her  name. 
Kdly  V.  Caplice,  23  Kans.  474;  p.  179. 

Criminal  Law. —  In  a  criminal  case  on  a  question 
of  personal  identity,  a  witness  testified  that  the  de- 
fendant had  certain  tattoo  marks  on  his  person. 
The  court  compelled  the  defendant,  against  his  ob- 
jection, to  exhibit  his  person  to  the  jury.  HeJd^  no 
error.     State  v.  Ah  Chuey^  14  Nev.  79;  p.  530. 

On  an  indictment  for  forgery,  the  prisoner  is 
bound  by  his  consent  to  be  tried  by  less  than  twelve 
jurors.     State  v.  Kaufman,  51  Iowa,  578;  p.  148. 

It  is  no  defense  to  an  indictment  for  escape  that 
the  jail  was  unhealthf ul  and  filthy.  State  v.  Davis, 
14  Nev.  439;  p.  563. 

If  one  finds  lost  property,  and  knows  the  owner, 
or  there  are  marks  on  the  property  by  which  he  can 
ascertain  the  owner,  and  he  converts  the  property  to 
his  own  use,  intending  at  the  time  of  finding  so  to 
convert  it,  he  is  guilty  of  larceny,  but  not  so  if  that 
intention  is  not  formed  until  afterward.  State  v. 
Clifford,  14  Nev.  72 ;  p.  526. 

A  offered  a  $5  bill  to  pay  forty  cents  ferriage,  re- 
ceived and  kept  the  $4.60  in  change,  but  refused  to 
deliver  the  $5  bill.  Held,  larceny.  State  v.  Ander- 
ton,  25  Minn.  66 ;  p.  455. 

On  a  prosecution  for  selling  intoxicating  liquor  to 
a  minor,  it  is  a  good  defense  to  show  that  the  seller 
reasonably  believed  him  of  age.  Faidksy.  People, 
30  Mich.  200 ;  p.  374. 

Damages. —  In  a  civil  action  for  damages  l^y  as- 
sault, evidence  of  the  defendant's  wealth  is  im- 
proper, unless  it  is  a  case  for  exemplary  damages. 
•Morgan  v.  Dur/ee,  69  Mo.  469;  p.  508. 

In  an  action  of  damages  for  mining  and  carrying 
^way  coal,  the  measure  of  damages  is  the  value  of 
the  coal  when  first  severed  from  the  bed,  allowing 
Kiothing  for  the  expense  of  digging;  and  if  the 
trespass  was  not  unintentional,  exemplary  damages 
Knay  be  added.  Franklin  Coal  Co.  v.  McMillan,  49 
Md.  549 ;  p.  280. 

In  trover  for  coal  dug  and  carried  away  from  the 
land  of  another,  the  measure  of  damages  is  the  value 
of  the  coal  at  the  mouth  of  the  pit  or  shaft,  less  the 
Cost  of  carriage  from  the  bed  thither,  but  allowing 
taothing  for  digging,  separating,  breaking  or  other 
%ct8  necessary  to  render  it  marketable.  McLean 
County  Coal  Co.  ▼.  Lenrum,  91  111.  561 ;  p.  64. 

DsBD. — The  rule  that  a  conveyance  to  husband 
MoA  wife  constitutes  them  tenants  by  the  entirety, 
tli0  stmriTor  taking  the  whole  estate,  is  not  changed 


by  the  abolition  of  joint  tenancies,  nor  by  the  acts 
enabling  married  women  to  acquire  and  hold  prop- 
erty separate  from  their  husbands.  Marburg  v.  Cole, 
49  Md.  402 ;  p.  266. 

Fishery.  —  In  the  absence  of  notice  against  tres- 
pass, no  action  will  lie  for  taking  fish  from  a  small 
lake  nearly  surrounded  by  the  plaintiff^s  land. 
Marsh  v.  Colby,  39  Mich.  626;  p.  489. 

Fraud. —  A.  was  seventy  years  old,  very  wealthy, 
infirm,  and  confined  to  the  house,  but  of  sound 
mind  and  judgment.  F.  was  his  physician  and  con- 
fidential friend.  A.  executed  a  contract  with  F., 
by  which,  in  consideration  of  one  dollar  and  F.'s 
services  in  securing  certain  stock  for  A.,  A.  agreed 
to  transfer  a  certain  interest  in  the  stock  to  F.  F. 
received  thereby  about  $50,000.  A.  having  died, 
his  executors  brought  suit  to  set  aside  the  transac- 
tion. Held,  that  F.  was  at  liberty  to  show  that  the 
transaction  was  a  gift ;  that  a  physician  is  not  pro- 
hibited from  receiving  a  gift  from  his  patient  by 
reason  of  the  mere  relation ;  and  that  the  burden  of 
proof  of  fairness  is  not  on  the  defendant.  Avden- 
reid!s  Appeal,  89  Penn.  114;  p.  731. 

Guaranty. — A  guaranty  of  collection  cannot  be 
enforced  until  legal  proceedings  to  collect  have  been 
instituted  and  proved  ineffectual,  although  the  prin- 
cipal may  have  been  insolvent.  Bosman  v.  AkeUy, 
30  Mich.  710;  p.  447. 

Insanity. — A  lunatic  maybe  sued  at  law  and 
judgment  may  proceed  against  him  upon  a  debt 
contracted  while  he  was  of  sound  mind,  and  equity 
will  not  intef ere.  Stigers  v.  Brent,  50  Md.  214 ;  p. 
317. 

Insurance. —  Where  a  policy  of  fire  insurance 
provides  that  no  action  shall  be  sustainable  thereon 
until  an  award  fixing  the  amount  of  claim,  nor  un- 
less commenced  within  twelve  months  next  after  the 
loss  shall  occur,  the  action  must  be  brought  within 
twelve  months  from  the  occurrence  of  the  fire,  and 
the  time  does  not  continue  until  twelve  months  after 
the  award.  Johnson  v.  Humboldt  Ins,  Co,,  91  111.  92; 
p.  47. 

A  policy  insured  *' household  furniture,  useful 
and  ornamental,  including  sewing  machine,  provis- 
ions and  family  wearing  apparel,  all  contained  in" 
a  certain  dwelling-house.  The  insured  sustained 
damage  to  his  personal  apparel,  part  of  the  insured, 
while  wearing  it  away  from  the  insured  premises. 
Held,  that  the  policy  covered  the  loss.  LonguevUle 
V.  Western  Assurance  Co,,  51  Iowa,  553;  p.  146. 

Judgment. —  An  action  by  the  owner  of  goods 
against  a  carrier,  for  damages  for  failure  to  trans- 
port such  goods,  is  barred  by  a  previous  judgment 
in  favor  of  the  carrier  against  the  owner  for  the 
freight  of  such  goods.  Dunham  v.  Bower,  77  N. 
Y.  76 ;  p.  570. 

Mandamus. —  A  mandamus  will  not  issue  to  com- 
pel a  canvassing  board  to  canvass  election  returns 
and  declare  the  result,  where  the  returns  to  the 
board  show  that  there  were  2,947  votes  cast,  and 
there  were  in  fact  only  800  legal  voters  in  the 
county.  State  ex  rd,  Mitchell  y.  Stevens,  28  Eans. 
456;  p.  175. 

Mabriaqe. —  The  annulling  of  a  decree  of  di« 
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vorce  replaces  the  parties  in  the  state  in  which  they 
were  before  the  divorce,  without  regard  to  a  subse- 
quent marriage  and  the  birth  of  children ;  an  agree- 
ment between  the  parties  to  the  contrary  is  of  no 
effect ;  and  wliere  the  divorce  was  granted  by  the 
court  of  another  State,  it  will  be  presumed  that  the 
annulling  of  the  decree  by  the  same  court  is  regular 
and  valid.  ComBtock  v.  Adams^  23  Kans.  513;  p. 
191. 

Where  alimony  in  a  wife's  suit  for  divorce  has 
been  fixed  by  the  court  and  duly  paid  by  the  hus- 
band, the  husband  is  not  liable  for  subsequently  fur- 
nished necessaries.  Crittenden  v.  Schermerhom,  39 
Mich.  661 ;   p.  440. 

A  decree  of  divorce  gave  the  custody  of  the  in- 
fant child  of  the  parties  to  the  father,  subject  to 
the  mother's  right  of  access  in  a  specified  manner. 
Heldy  that  the  father  might  appoint  a  testamentary 
guardian,  but  this  could  not  cut  off  the  mother's 
right  of  access,  to  be  regulated  by  the  court.  HiU 
v.  iZi«,  49  Md.  450 ;  p.  271. 

Where  a  decree  of  divorce  awards  the  custody  of 
a  minor  child  to  the  mother,  the  father  is  not  fur- 
ther bound  for  the  support  and  maintenance  of  the 
child .     Husband  v.  Ilmhand^  67  Ind.  583 ;  p.  107. 

Mechanics'  Lien. — Where  a  building  is  erected 
on  a  wife's  land  at  the  sole  request  of  her  husband, 
a  mechanics'  lien  will  not  attach  to  the  wife's  estate 
in  the  land,  although  she  knew  of  and  did  not  ob- 
ject to  the  erection  while  it  was  in  progress.  Flan- 
nery  v.  Rohrmayer,  46  Gonn.  558 ;  p.  36. 

Municipal  Corporation. — If  a  municipal  cor- 
poration, in  improving  its  streets,  accumulates  sur- 
face water  and  turns  it  in  new  and  destructive  cur- 
rents upon  the  lands  of  adjoining  owners,  it  is  liable 
in  damages.  O^BrUn  v.  City  of  St,  Paul,  25  Minn. 
833;  p.  470. 

A  municipal  corporation,  intrusted  with  the  care 
of  streets,  in  discharging  that  duty,  and  without 
i^egligenco,  increased  the  natural  flow  of  surface 
water  discharging  into  a  certain  mill-race,  whereby 
the  mill-owners  sustained  injury.  Jleldj  that  no  ac- 
tion was  maintainable  therefor.  MayoVy  etc.,  of 
Cumberland  v.   WiUison,  50  Md.  138;  p.  804. 

A  ruinous  wall  on  private  property  in  a  city,  dan- 
gerously near  a  public  street,  fell  and  killed  a  child 
in  a  building  one  foot  outside  the  limits  of  the 
street.  The  city  authorities  knew  of  the  condition 
of  the  wall,  were  authorized  by  the  charter  to  de- 
clare and  abate  nuisances,  and  there  was  a  city  ordi- 
nance declaring  dangerous  buildings  and  structures 
nuisances.  Metdy  that  the  city  was  liable  in  dam- 
ages for  the  death.  Kiley  v.  City  of  Kansas^  69 
Mo.  102;  p.  491. 

A  municipal  corporation  is  not  liable  for  injuries 
caused  by  the  fall  of  a  public  market  building, 
caused  by  a  cyclone.  Flori  v.  City  of  St,  Lauis^  69 
Mo.  841 ;  p.  504. 

National  Bane. —  A  National  bank,  receiving  a 
special  deposit  for  safe-keeping  without  reward,  is 
liable  only  for  gross  negligence ;  the  burden  of  proof 
is  on  the  plaintiff;  and  gross  negligence  is  not  the 
omission  of  that  care  which  every  attentive  and  dili- 
gent person  takes  of  his  own  goods,  but  the  omis- 


sion of  that  care  which  the  most  inattentive  takes. 
Urst  National  Bank  of  AUmtown  v.  Bex^  89  Penn. 
Bt.  308;  p.  767. 

Neolioence. — A  dompany,  organized  to  supply 
the  inhabitants  of  a  city  with  water,  contracted 
with  the  municipal  authorities  to  supply  their  hy- 
drants, but  failing  to  do  so,  the  fire  department  were 
unable  to  extinguish  a  fire  in  the  city.  HM^  that 
the  company  were  not  liable  in  damages  to  the 
owner  of  the  property  destroyed.  Nickeraon  v. 
Bridgeport  Hydraulic  Co.y  46  Conn.  24 ;  p.  1. 

Negotiable  Instruments. —  A  negotiable  note 
for  ten  dollars  was  executed  with  a  blank  preceding 
the  amount.  Afterward  the  words  ''one  hundred 
and "  were  fraudulently  inserted  before  the  word 
''ten."  There  was  nothing  in  the  note  to  excite 
suspicion,  and  it  was  subsequently  transferred  to  an 
innocent  person.  Hddj  that  he  could  not  recover. 
KhoxviUe  National  Bank  v.  Clarke^  51  Iowa,  264;  p. 
129. 

A  provision  in  a  note  for  an  attorney's  fee  in  case 
of  proceedings  to  collect  is  void.  BuUock  v.  Tayhn"^ 
89  Mich.  187;  p.  856. 

A  waiver  of  protest  by  the  indorsers  of  a  promis- 
sory note  includes  a  waiver  of  demand.  Harvey  ▼. 
NeUon,  31  La.  434;  p.  222. 

Nuisance. —  In  an  action  of  nuisance  against  sev- 
eral acting  independently  in  polluting  a  stream  by 
the  discharge  of  sewerage  from  the  premises  of 
each,  each  is  liable  only  to  the  extent  of  the  sepa- 
rate injury  committed  by  him.  Ckipman  ▼.  Palmer^ 
77  N.  Y.  51 ;  p.  566. 

An  injunction  will  issue  to  restrain  the  operation 
of  steam  machinery  which  jars  and  shakes  the  com- 
plainant's house  so  as  to  render  it  unsafe  or  unfit  for 
habitation.     Dittman  v.  Bepp,  50  Md.  516;  p.  825. 

Office  and  Officer. —  A  county  treasurer  is  lia- 
ble for  the  public  money  lost  by  the  failure  of  a 
bank  in  which  he  deposited  it,  although  the  county 
provided  no  safe  place  for  such  deposit.  Law&ry  ▼. 
Polk  County,  51  Iowa,  50;  p.  114. 

Religious  Society. — The  pastor  of  a  religious 
society  got  judgment  against  the  trustees  for  his 
salary^  and  a  levy  was  made  on  the  church  com- 
munion service.  Held,  invalid.  Lord  v.  Hardie,  83 
N.  C.  241 ;  p.  688. 

Replevin. —  Where  several  own  cereal  grain  of 
the  same  kind  and  value,  mingled  together  by  their 
consent,  or  by  reason  of  circumstances  reasonably 
to  be  foreseen,  each  may  maintain  replevin  for  hia 
just  propoi-tion.  Piazzek  v.  White,  23  Kans.  621 ;  p. 
211. 

Slander  and  Libel. —  In  an  action  of  slander 
the  pecuniary  standing  of  the  defendant  may  be 
shown  to  indicate  the  influence  of  his  speech,  but 
not  in  itself  to  enhance  damage" .  Brawn  ▼.  Bames^ 
39  Mich.  211;  p.  875. 

Statutort  Construction. —  Under  a  statute  pro- 
hibiting the  disclosure  by  a  physician  of  infonna- 
tion  acquired  in  professional  attendance  and  iwoe»> 
sary  to  enable  him  to  prescribe,  in  an  action  for 
damages  for  a  personal  injury  by  defendant's  vio- 
lence,  a  physician  is  not  precluded  from  diToIgiog 
the  plaintiff's  admission  to  him  that  the  Injiny  ei- 
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isted  before  the  defendant's  act,  unless  it  affirma- 
tively appeared  that  the  disclosure  was  necessary  to 
enable  him  to  prescribe.  Campau  v.  Narthj  39  Midi. 
606 ;  p.  483. 

BuBBTT. — A  judgment  against  the  principal  ob- 
ligor in  an  official  bond,  showing  upon  its  face  that 
it  was  recovered  for  a  breach  of  the  conditions,  is 
prima  facie  evidence  of  the  plaintiff's  right  to  re- 
cover against  the  sureties,  and  of  the  amount  of 
Buch  recovery,  although  they  had  no  notice  of  the 
action.     Stepfiens  v.  Sha/er^  48  Wis.  54 ;  p.  708. 

Tbade-Mabk. —  The  complainant  had  for  some 
twenty  years  published  an  almanac  entitled  '^J. 
Gruber's  Ilagerstown  Town  and  County  Almanack," 
which  had  been  established  and  long  published  by 
his  ancestor.  The  defendant,  in  1870,  issued  an 
almanac,  with  the  same  emblems,  devices,  marks, 
representations,  and  general  exterior  appearance, 
and  entitled,  **T.  G.  Robertson's  Hagerstown  Al- 
manac." Bddf  that  the  defendant's  publication 
would  be  enjoined.  Robertson  v.  ^ry,  50  Md. 
591;  p.  828. 

Trespass. —  In  an  action  of  trespass  against  two 
or  more  acting  independently,  and  producing  a  re- 
sult injurious  to  the  plaintiff,  one  cannot  be  held  for 
the  acts  of  the  others.  BlaisdeU  v.  Stephens^  14  Nev. 
17;  p.  528. 

Usury. —  Where  a  husband,  as  agent  for  loaning 
his  wife's  money,  takes  a  commission  for  himself 
beyond  the  rate  of  legal  interest,  without  his  wife's 
knowledge  or  consent,  the  loan  is  not  vitiated  for 
usury.     Brighamv.  Myers^  51  Iowa,  807;  p.  140. 

Witness. — The  conviction  of  one  of  felony  in 
another  State  does  not  disqualify  him  as  a  witness 
in  this.  Natunud  Trust  Co.  v.  Oleason^  77  N.  Y. 
400;  p.  632. 

We  have  no  space  for  further  citations,  but  there 
is  not  an  unimportant  case  in  the  volume. 


DRINKS,  DRINKERS,  DRINKING, 

DURING  the  dry  and  thirsty  days  of  last  sum- 
mer, we  meditated  awhile  on  these  eubjeots,  and 
now,  iu  the  cool,  damp  days  of  March,  we  retiurii  to 
them.  The  **  public "  says  that  these  driuks  are 
adapted  to  all  times  and  every  season;  cooling^ in  sum- 
mer, warm  lug  iu  winter,  drying  iu  wet  and  wettlug  in 
dry  weather. 

In  California  a  judge  told  a  jury  that  to  render 
a  man  an  **  habitual  drunkard, "  the  iutoxloatiou 
most  be  such  as  completely  to  disqualify  him  from 
attending  to  his  bueiness  vocations.  But  the  court 
held  that  that  was  laying  down  the  rule  in  too  strin- 
gent a  manner,  and  that  if  there  be  a  **  fixed  habit  of 
drinking  to  excess  to  such  a  degree  as  to  disqualify  a 
person  from  attending  to  his  business  during  the 
principal  hours  usually  devoted  to  business,"  it  is 
habitual  intemperance.  Jliahone  v.  Mdhone^  19  Cal.  627. 
The  Iowa  Supremo  Court,  on  the  other  hand,  was 
not  prepared  to  say  that  if  a  person  has  a  fixed  habit 
of  drinking  intpxloatlng  liquors  to  excess,  is  fre- 
quently drank,  and  that  such  is  his  normal  condition 
daring  the  night  and  the  time  not  devoted  to  business, 
his  wife  would  not  be  entitled  to  a  divorce  on  the 
groond  of  his  "  habitual  drunkenness.*'  22  Alb.  L.  J.  66. 
*^  DrankenneM  is  a  species  of  insanity."  Duffieid 
T.  jRobemm^  2  Harr.  875.  It  is  not  correct  to  say  that 
one  to  *'lii  the  hMt  of  becoming  iutoxioatad,"  when 


he  has  only  once  been  seen  drunk,  and  only  sometimes 
takes  a  drink.     Colder  v.  Sheppard,  61  lud.  210. 

Not  only  is  the  owner  of  a  place  for  the  unlawful 
sale  of  strong  drinks  considered  the  ** keeper**  thereof, 
but  also  any  one  who  is  in  possession,  has  control,  or  is 
running  the  business.    Schults  v.  State,  82  Ohio  St.  276. 

Boys  will  be  boys,  as  old  Richard,  or  some  one  else, 
remarks ;  and  will  be  continually  getting  others  into 
trouble.  In  proceedings  against  a  publican  for  selling 
liquor  to  a  minor,  the  jury  must  not  '*  view  "  the  boy 
or  consider  his  old  looks,  in  determining  whether  or 
not  the  defendant  acted  In  good  faith,  believing  the 
boy  to  be  —  not  the  father  of  a  man — but  a  man,  him- 
self. Kiruger  v.  Stats,  53  Ind.  251.  A  reasonable  and 
honest  t>elief  in  the  mind  of  the  dramseller,  that  the 
**  minor  "  is  not  a  minor,  but  of  full  age,  is  a  good  de- 
fense in  such  an  action.  Rohinins  v.  State,  63  Ind.  235. 
One  may  sell  liquor  to  a  minor,  if  his  father  or  mother 
is  to  drink  it.  Com.  v.  Latinville,  120  Mass.  385.  For 
the  law  does  not  seek  to  prevent  a  boy  being  a  carrier 
of  strong  drink,  but  only  forbids  it  being  warehoused 
within  him.    See  Ross  v.  People,  17  Hun  (N.  Y.),  581. 

Bergen  walked  up  to  Burnham*8  bar,  somewhere 
down  east,  accompanied  by  two  minors,  and  called  for 
drinks  for  the  three.  The  boys  understood  the  pro- 
ceeding and  each  named  his  liquor,  and  having  re- 
ceived It  took  It  without  winking  (at  least  the  reporter 
does  not  say  they  did).  Bergen  paid  for  the  party. 
On  an  action  against  Burnham  for  selling  liquor  to 
minors,  the  court  held  that  he  had  not  done  so;  that 
the  sale  was  to  the  man  Bergen,  and  that  the  fact  of 
the  boys  choosing  their  own  drinks  and  receiving  them 
directly  from  the  bar-keeper,  did  not  alter  the  trans- 
action. St.  Ooddard  v.  Burnham,  124  Mass.  578.  In 
the  eye  of  the  law  it  is  a  greater  misdemeanor  to  show 
one*s  self  when  drunk  than  it  Is  to  be  drunk ;  the  sin 
consists  In  the  public  exhibition,  not  in  the  intoxica- 
tion itself. 

If  one  becomes  '*  gloriously  drunk,"  as  the  poet 
Cowpersays,  **with  the  walnuts  and  the  wine"  (to 
quote  Tennyson),  at  a  social  party  held  in  the  house  of 
a  friend,  he  cannot  be  prosecuted  for  being  intoxicated 
In  a  '*  public  place.**  State  v.  Sotoers,  52  Ind.  311 ;  State 
V.  Waggoner,  Id.  681.  Nor  would  one  be  liable  if 
found  drunk  in  his  own  house.  Reg,  v.  Blake,  6  Pr. 
Rep.  (Out.)  244.  A  tavern-keeper  found  drunk  at  11 :30 
p.  M.  iu  his  own  house,  after  the  premises  have  been 
closed  for  the  night,  cannot  be  punished  for  being 
found  drunk  on  ** licensed  premises; "  for  these  words 
must  mean  premises  open  to  the  public  during  licensed 
hours,  or  during  the  time  when  the  premises  are  a 
quasi  public  place.  Mr.  Justice  Miller  thought  that 
to  hold  one  liable  for  being  drunk  in  the  privacy  of  his 
own  chamber  would  produce  the  most  singular  conse- 
quences.   Lester  v.  Torrf  tis,  L.  R.,  2  Q.  B.  D.  603. 

But  once  upon  a  time,  iu  Yorkshire,  a  policeman, 
going  up  stairs  in  a  tavern,  found  the  landlord  drunk 
(who  believed  as  the  poet  sang: 

**  He  who  goes  to  bed,  and  goes  to  bed  sober. 
Falls  as  the  leaves  do,  and  dies  in  October ; 
But  he  who  goes  to  bed,  and  goes  to  bed  mellow. 
Lives  as  he  ought  to  do  and  dies  an  honest  fellow,") 

and  haled  him  before  the  magistrates,  and  they  fined 
him  for  being  **  drunk  iu  a  public  place."  Alas  for  the 
maxim,  **  Domus  sua  quique est  tutissimum refugium!** 
Wharton  on  Innkeepers,  p.  81. 

Doubtless  an  innkeeper.  Intoxicated  on  his  own 
premises  while  they  are  open,  was  as  much  amenable 
to  the  penalty  for  being  found  drunk  In  a  **  public 
place"  as  if  picked  up  upon  the  highway.  Lester  y, 
Torrens,  supra. 

A  ** public  place"  is  any  place  to  which  the  public 
have  admission  free  of  charge;  or  any  place  which, 
though  not  open  to  the  public  without  payment,  is 
still  open  to  all  who  are  willing  to  pay  certain  charges, 
gaoh  aa  rmilwijys,  omuibnaee,  etc.    JBs  parte  Davis^  26 
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L.  J.,  M.  C.  178.  But  theaters  and  other  places  where 
the  proprietors  have  a  right  to  refuse  admission  to  the 
public,  notwithstauding  their  williiiguess  to  pay,  are 
not  public  places.     Whartou,  p.  70. 

Now  as  to  the  "  driuks."  **  Ale  "  beiug  produced  by 
fermentatiou  and  not  distillation,  has  been  held  not  to 
be  *'  spirituous  liquor."  People  v.  Crilley,  20  Barb.  268 ; 
State  v.  Moore,  5  Blackf .  418. 

**  Ale  "  and  **  strong  beer  "  were,  however,  considered 
**  strong  or  spirituous  liquors,'*  by  Chancellor  Wal- 
worth ;  he  held  both  to  be  intoxicating  drinks,  and 
said  that  they  differed  from  each  other  by  the  latter 
containing  more  hops  than  the  former.  Nevin  v.  Xo- 
due,  3  Den.  43.  We  assume  that  the  learned  judge  did 
not  use  the  word  *'  hops  "  in  a  sense  similar  to  that  in 
which  an  Indian  brave  spoke  of  the  number  of  '*  fights  " 
in  a  keg  of  whisky. 

**Ale,  beer,  porter,  rum,  gin,  brandy,  whisky,  and 
wine,"  are  held  to  be  **  intoxicating  liquors,"  in  Mis- 
souri. SUUe  V.  Willmar,  12  Mo.  407.  May  we  argue 
from  this  that  the  Missourian  liquor  sellers  are  honest  ? 
If  they  diluted  their  drinks  with  the  waters  of  their 
river,  could  the  mud  formed  possibly  affect  one*s 
brain? 

** Lager  bier"  is  recognized  in  the  Rhode  Island 
statutes  as  a  malt  liquor;  and  so  the  court  can  assume 
that  it  is  such  without  actual  proof  of  the  fact.  State 
v.  Goyette,  11  R.  I.  592. 

Proof  of  keeping  and  selling  ** lager  bier"  is  suffi- 
cient to  sustain  a  criminal  complaint  for  keeping  ale, 
wine,  rum  and  other  strong  and  malt  liquors.  State  v. 
Campbell,  18  Alb.  L,  J.  397. 

**  Spruce  txeer,  spring  beer,  ginger  beer  and  molasses 
beer,"  may  properly  be  termed  fermented  beer;  but 
they  are  never  considered  ''strong liquors  or  intoxi- 
cating beverages."  Chancellor  Walworth  stated  that 
they  contain  a  certain  amount  of  alcohol.  He  says 
they  have  not  been  considered  strong  drinks  or  in- 
toxicating beverages,  either  because  it  was  supposed 
that  the  human  stomach  had  not  the  capacity  to  con- 
tain a  sufficient  quantity  of  such  things  (if  they  were 
properly  made),  unduly  or  injuriously  to  excite  the 
person  who  used  them  as  a  beverage;  or  for  the  reason 
that  those  who  were  in  the  habit  of  using  them  never 
got  intoxicated  by  such  use.  Nevin  v.  Ladiie,  3  Den. 
450. 

''Wine"  is  included  under  the  term  "intoxicating 
liquors,"  as  a  rule;  but  it  is  otherwise  in  Iowa,  if  it  is 
manufactured  from  grapes,  currants  or  fruits  grown 
in  that  State.  W^rley  v.  Spurgeon,  38  Iowa,  465 ;  State 
T.  Stapp,  29  id.  551. 

The  intoxicating  quality  of  "port  wine,"  is  a  matter 
of  common  knowledge,  and  no  proof  need  be  given  to 
a  jury  of  that  fact.    State  v.  Packer,  80  N.  C.  439. 

Drink  or  medicine  7  So  long  as  liquors  retain  their 
character  as  intoxicants,  capable  of  use  as  beverages, 
notwithstanding  other  ingredients,  roots  or  tinctures, 
may  have  been  mixed  therewith,  they  fall  under  the 
ban  of  the  law  and  are  still  considered  intoxicating 
liquors;  but  when  they  are  so  compounded  with  other 
substances  as  to  lose  that  distinctive  character,  and 
are  no  longer  desirable  for  use  as  stimulating  bever- 
ages, then  they  are  medicine  and  their  use  is  not  pro- 
hibited.   The  StaU  v.  Laffer,  38  Iowa,  422. 

Even  calling  an  article  by  the  very  mild  name  of 
"Pop,"  will  not  make  it  a  temperance  drink,  if  it  con- 
tains malt  liquor  and  will  intoxicate  if  taken  in  suffi- 
cient quantities.     Oo^friedaon  v.  People,  88  111.  284. 

Is  "Old  Tom  gin"  spirits?  This  was  the  question 
with  which  the  Court  of  Queen's  Bench,  in  Ontario, 
had  to  wrestle  upon  one  occasion,  and  it  took  the 
judges  about  six  months  to  decide  the  point.  Wit- 
nesses and  dictionaries  were  called  in  to  the  assistance 
of  the  court.  Some  witnesses  thought  **  spirits  "  meant 
pure,  uuflavored.  spirits;  another  thought  that  they 
lost  their  character  as  such  If  mixed  with  any  thing 


else ;  that  then  they  became  a  cordial.  The  general 
notion  was  that  "Old  Tom  gin"  being  a  compound  of 
spirits,  sugar  and  flavoring  matter,  it  was  no  longer 
spirits.  But  the  judge  could  not  see  that  the  admix- 
ture of  sugar,  with  some  flavoring  essences,  to  make 
it  more  agreeable  to  the  taste,  could  deprive  O.  T.  G. 
of  its  general  character,  any  more  than  the  mixing  of 
spirits  with  water  to  reduce  their  strength ;  nor  did 
he  think  that  the  giving  a  name,  or  prefix,  such  as 
"  Old  Tom,"  to  any  one  of  the  various  drinking  bever- 
ages coming  within  the  term  "spirits,"  freed  it  from 
the  generic  appellation.  On  the  whole,  he  was  clearly 
of  the  opinion  that  Old  Tom  gin  belonged  to  the 
family  known  as  Spirits;  and  to  hold  otherwise,  ho 
considered,  would  be  contrary  to  the  fair  and  ordinary 
understanding  of  the  term,  and  a  mere  trifling  with 
words.     Winning  v.  O&w,  32  A.  C.  R.  626. 

"Sweet  spirits  of  nitre"  (we  have  it  upon  the  au- 
thority of  no  less  a  judge  than  Baron  Rolfe),  is  not 
adapted  for  ordinary  use  as  an  intoxicating  beverage. 
AUy.'Gen,  v.  Bailey,  1  px.  292. 

"Spirits"  do  not  cease  to  be  spirits  because  mixed 
with  small  quantities  of  water.  Scott  v.  OUmore,  3 
Taunt.  226.  This  opinion  is  generally  held  by  the 
whole  body  of  liquor  sellers. 

Some  timo  ago  the  Indiana  courts  could  not  say 
judicially  whether  "wine"  was  intoxicating  or  not 
{Jackson  v.  State,  19  Ind.  312),  and  yet  about  the  same 
time  they  took  judicial  notice  of  the  fact  that  "  spiritu- 
ous liquors "  were  intoxicating.  Carman  v.  State,  18 
Ind.  450.  Can  we  infer  from  this  the  nature  of  tho 
judge's  drink? 

What  is  "malt  liquor"  is  a  question  of  fact  for  the 
jury  to  decide,  and  not  one  of  law  for  the  judge. 
State  V.  Starr,  67  Me; 

Where  a  statute  speaks  of  intoxicating  liquors,  and 
it  is  shown  that  "lager  bier"  was  sold,  it  is  for  the 
jury  to  say  (from  the  evidence,  of  course)  whether  it  is 
intoxicating  or  not.    Ran  v.  People,  63  K.  T.  277. 

We  must  always  do  jurymen  the  credit  of  believing 
that  they  have  an  acquaintance  with  ordinary  terms 
and  allusions,  whether  historical,  or  figurative  or  para- 
bolical.   At  least  Judge  Coleridge  said  so. 

When  a  tavern  is  ordered  to  be  "closed on  Sunday," 
the  law  means  that  sales  of  liquor  shall  be  entirely 
stopped  and  traffic  shut  off  effectually,  so  that  neither 
drinking  nor  the  conveniences  of  drinking  shall  be  ac- 
cessible to  the  public.    Kurtz  v.  People,  83  Mich.  279. 

If  the  law  says  that  "  bar-rooms  are  to  be  shut**  dur- 
ing certain  hours,  it  is  not  obeyed  by  the  reatanraut 
keeper  merely  abstaining  from  selling,  and  hanging* 
curtain  in  front  of  his  bar,  if  the  room  is  still  open  to 
the  profanum  wXgus.  Baldwin  v.  Chicago,  68  111.  418. 
But  merely  opening  the  door  of  the  bar-room  does  not 
constitute  the  offense  unless  it  is  open  as  it  is  on  week 
days.    Patten  v.  Centralia,  47  III.  370. 

The  sale  of  a  single  "  glass,"  if  at  the  time  the  aalooa 
is  accessible  to  the  public,  is  sufficient  to  render  one 
guilty  of  keeping  open  a  tippling-house  on  Sunday/ 
Koop  V.  People,  47  III.  327. 

Hyneman,  when  accused  of  selling  it  on  tho  Lord's 
Day,  tried  to  escapo  condemnation  by  saying  that  he 
was  a  descendant  of  Abraham  and  that  he  conscien- 
tiously believed  that  the  seventh  day  should  be  ob- 
served as  the  Sabbath,  and  not  the  first.  But  it  was  of 
no  use.    Com.  v.  Hyneman,  101  Mass.  30. 

The  sale  of  a  single  glass  of  strong  stuff  was  held  saf- 
ficlent  to  convict  a  man  of  selling  intoxicating  liquor 
in  "less  quantities  than  a  quart."  Kansas  City  v. 
Muhlback,  68  Mo.  638.  If  one  sells  an  occasional  drink 
of  spirits  out  of  a  bottle  not  in  a  bar-room  and  with- 
out having  the  slightest  intention  of  delaying  the  pay- 
ment of  the  national  debt  by  defrauding  the  national 
revenue,  he  cannot  be  said  to  be  "  carrying  on  the  bus- 
iness of  a  retail  liquor  dealer.*'  U,  8.  ▼•  Jactem,  1 
Hugh.  581.    Kor  of  a  wholesale  one  either  we 
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Some  wise  men  **  down  east  *'  belnfc  desirous  of  pro- 
motiug  social  and  literary  objects  (as  thej  said),  formed 
an  unincorporated  club  and  so  arranged  the  constitu- 
tion that  any  member  could  get  beer  in  the  club-house 
(whenever  his  Individual  constitution  required  it)  by 
simply  giving  a  check  in  exchange  for  a  ^lasa.  They 
objected  to  being  considered  dealers  in  beer,  or  to  pay- 
ing revenue  taxes,  but  the  court  held  that  they  were 
the  former  and  must  do  the  latter.  U.  S.  v.  Wittigt  2 
liow.  466;  Martin  v.  StaUy  59  Ala.  34. 

In  Illinois  some  gentlemen  had  a  most  elaborate  plan 
for  obtaining  drinks.  They  formed  an  association  for 
the  avowed  purpose  of  promoting  temperance,  friend- 
ship and  such-like  virtues.  One  of  the  associates  was 
already  the  happy  possessor  of  a  dramshop ;  the  asso- 
ciation bought  him  out,  hock,  stock  and  barrel ;  then — 
for  he  was  a  jolly  good  fellow  —  they  elected  him  to 
the  honorable  and  onerous  position  of  treasurer,  and 
left  him  in  charge  of  the  old  shop.  So  anxious  were 
the  promoters  to  extend  the  benign  benefits  of  tem- 
perance and  friendship  that  the  doors  of  their  society 
were  thrown  open  to  any  and  to  all  who  were  willing 
to  pay  the  nominal  fee  of  one  dollar.  In  token  of  pay- 
ment of  the  fee  the  member  received  a  ticket  upon 
which  were  the  numbers  from  one  to  twenty  iudu- 
Bive.    YHien  moved  by  one  of  the 

"  Reasons  why  men  drink : 

Good  wine,  a  friend,  because  I'm  dry. 

Or  lest  I  should  bo  by  and  bye, 

Or  any  other  reason  why," 

the  member  called  upon  the  treasurer,  presented  his 
ticket,  had  a  numtxer  punched  and  received  his  liquor 
or  his  cigar.  The  treasurer  took  all  the  money,  gave 
no  account  to  the  others,  and  bought  all  the  drinkables 
and  smokables.  The  court  was  so  prejudiced,  narrow- 
minded  and  opposed  to  the  enlightening  influences  of 
temperance  and  friendship,  that  it  considered  the 
whole  affair  a  fraud  and  a  device  to  evade  the  law, 
and  that  the  treasurer  was  guilty  of  unlawfully  selling 
intoxicating  liquor.    Rickart  v.  People,  79  111.  85. 

In  one  establishment  whenever  a  customer  purchased 
a  cigarette  he  was  handsomely  treated  to  a  glass  of 
whiskey.  The  court  (knowing,  perhaps  fn)m  personal 
experience,  the  cost  of  such  articles  or  having  had  evi- 
dence thereof  submitted)  considered  that  the  transac- 
tion was  a  sale  of  the  whiskey  as  well  as  of  the  cigarette 
and  acted  accordingly.  Archer  v.  State^  45  Iiid.  83. 
In  Alabama  the  courts  will  fiot  convict  one  of  a  breach 
of  a  penal  statute  when  ho  does  an  act  which  merely 
contravenes  it.  Young  got  a  dollar  from  B.,  whom  he 
knew  to  be  an  intemperate  man,  upon  the  promise  that 
Y»  ■hooid  have  the  balance  remaining  after  paying  for 
a  bottle  of  whiskey;  he  bought  a  bottle  and  delivered 
it  to  B.  and  the  conrt  held  that  he  had  neither  sold 
nor  given  away  the  liquor.    Young  v.  StcUe^  58  Ala.  358. 

A  man  may  be  **  afit  person  to  l>e  Intrusted  with  the 
ode  of  intoxicating  liquor "  in  Indiana,  although  he 
has  been  drunk  once  and  takes  a  drink  sometimes. 
A  whiskey  seller  need  not  be  a  teetotaler.  Colder  v. 
Sheppard,  61  Ind.  219. 

To  **  revel  *'  in  Rhode  Island  means  to  behave  in  a 
Qoisy,  boisterous  manner,  like  a  Bacchanal  (re  Began, 
12  R.  I.  309),  and  has  nothing  to  do  with  the  revels  or 
solemn  dances  which  were  held  In  the  Inns  of  Court  in 
the  good  old  days  of  yore.  R.  V.  Rogers,  Jr. 
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of  action  pursued  In  any  court  which  has  jurisdiction  of 
such  matters  and  can  obtain  jurisdiction  of  the  parties. 
A  statute  of  New  Jersey  gives  a  right  of  action  for  death  by 
negligence,  to  **  be  brought  by  and  in  the  name  of  the 
personal  representatives  of  such  deceased  person.'*  ifeld, 
that  an  administrator  of  one,  whose  death  was  caused  by 
neg^gence  in  New  Jersey,  appointed  in  New  York,  can 
maintain  an  action  in  the  courts  of  the  latter  State  to 
enforce  the  liability  imposed  by  the  statute  of  the  former.* 

IN  error  to  the  Circuit  Court  of  the  United  Stales  for 
the  Northern  District  of  New  York,  to  review  a 
judgment  in  favor  of  defendant  in  an  action  by  Eliza 
Jane  Dennick,  administratrix,  etc.,  of  Nathaniel  Den- 
nick,  deceased.    The  opinion  states  the  facts. 

MiiJJSR,  J.  The  plaintiff  in  error  brought  her  sait 
in  a  State  court  of  New  York  to  recover  damages  for 
the  death  of  her  husband  by  an  accident  on  the  de- 
fendant's railroad. 

The  railroad  company  entered  an  appearance  and 
removed  the  case  into  the  (Mrcuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York,  on  the 
ground  that  the  plaintiff  was  a  citizen  of  New  York 
and  the  defendant  a  corporation  of  the  State  of  New 
Jersey.  The  complaint  filed  in  the  Circuit  Court 
alleges  that  plaintiff  was  widow  and  her  children  were 
next  of  kin  to  the  decedent,  and  that  she  was  admin- 
istratrix of  his  estate,  appointed  by  the  proper  court 
in  New  York.  Other  allegations  showed  the  death  of 
the  husband  by  negligence  of  the  defendant,  and 
claimed  I15,(X)0  damages. 

The  answer  of  defendant  denied  the  negligence,  but 
admitted  the  death  by  the  train  running  off  the  track 
in  New  Jersey,  and  that  there  were  a  widow  and  next 
of  kin,  and  that  plaintiff  had  been  appointed  adminis- 
tratrix by  the  surrogate  of  Albany  county.  New  York. 

The  parties  waived  a  jury,  and  plaintiff  introduced 
evidence  tending  to  prove  the  negligence  charged,  and 
rested. 

Whereupon  the  court  ruled  that  for  the  loss  of  her 
husband  accruing  in  the  State  of  New  Jersey,  under 
the  special  statute  of  that  State  on  that  subject,  plaint- 
iff could  not  recover  in  that  action,  and  gave  judg- 
ment for  the  defendant,  to  which  this  writ  of  error  is 
prosecuted. 

It  is  understood  that  this  decision  rested  solely  upon 
the  proposition  that  the  liability  for  the  death  of  a 
party  by  a  civil  action  for  damages,  under  the  statute 
of  New  Jersey,  can  be  enforced  by  no  one  but  an  ad- 
ministrator, or  other  personal  representative  of  the 
deceased,  appointed  by  the  authority  of  that  State. 
And  the  soundness  or  unsoundness  of  this  proposition 
is  what  we  are  called  upon  to  decide.  The  statute  of 
New  Jersey,  under  which  the  action  was  brought,  is 
as  follows : 

*'  §  1.  That  whenever  the  death  of  a  person  shall  be 
cansed  by  wrongful  act,  neglect,  or  default,  and  the 
act,  neglect  or  default  is  such  as  would,  if  death  had 
not  ensued,  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof, 
then  and  in  every  such  case  the  person  who,  or  the 
corporation  which,  would  have  been  liable,  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  dami 
notwithstanding  the  death  of  the  person, 
although  the  death  shall  have^ 
circamstances  as  ai 
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intestate;  and  in  every  such  action  the  jury  may  give 
such  damages  as  they  shall  deem  fair  and  just,  with 
reference  to  the  i)eouuiary  injury  resulting  from  such 
death,  to  the  wife  and  next  of  kin  of  such  deceased 
person." 

It  must  be  taken  as  established  by  the  record  that 
the  accident,  by  which  plaintifTs  husband  came  to  his 
death,  occurred  in  New  Jersey,  under  circumstances 
which  brought  the  defendant  within  the  provisions  of 
the  first  section  of  the  act  making  the  company  liable 
for  damages,  notwithstanding  the  death. 

It  is  scarcely  contended  that  the  act  belongs  to  the 
class  of  criminal  laws  which  can  only  bo  enforced  by 
the  courts  of  the  State  where  the  offense  was  commit- 
ted, for  it  is,  though  a  statutory  remedy,  a  civil  action 
to  recover  damages  for  a  civil  injury. 

It  is  indeed  a  right  dependent  solely  on  the  statute  of 
the  State,  but  when  the  act  is  done  for  which  the  law 
says  the  person  shall  be  liable,  and  the  action  by  which 
the  remedy  is  to  be  enforced  is  a  personal  and  not  a 
real  action,  and  is  of  that  character  which  the  law 
recognizes  as  transitory  and  not  local,  we  cannot  see 
why  the  defendant  may  not  be  held  liable  in  any  court 
to  whose  jurisdiction  he  can  be  subjected  by  personal 
process  or  by  voluntary  appearance,  as  was  the  case 
here. 

It  is  difficult  to  understand  how  the  nature  of  the 
remedy,  or  the  jurisdiction  of  the  courts  to  enforce  it, 
is  in  any  manner  dependent  on  the  question  whether 
it  is  a  statutory  right  or  a  common-law  right. 

Wherever,  by  either  the  common  law  or  the  statute 
law  of  a  State,  a  right  of  action  has  become  fixed 
and  a  legal  liability  incurred,  that  liability  may  be 
enforced  and  the  right  of  action  pursued  in  any  court 
which  has  jurisdiction  of  such  matters  and  can  obtain 
jurisdiction  of  the  parties. 

The  action  in  the  present  case  is  in  the  nature  of 
trespass  to  the  person,  always  held  to  be  transitory, 
and  the  venue  immaterial,  and  the  local  court  in  New 
York,  and  the  Circuit  Court  of  the  United  States  for 
the  northern  district,  were  competent  to  try  such  a 
case  when  the  parties  were  properly  before  it.  See 
Mostyn  v.  Fabrigus,  1  Cowp.  161;  Rafael  v.  VerdaU  2 
W.  Blacks.  1055;  McKeimav.  Fwfc,  1  How.  :J41.  We 
do  not  see  how  the  fact  that  it  was  a  statutory  right 
can  vary  the  principle.  If  the  defendant  was  legally 
liable  in  New  Jersey  he  could  not  escape  that  liability 
by  going  to  New  York.  If  the  liability  to  pay  money 
was  fixed  by  the  law  of  the  State  where  the  transaction 
occurred,  is  it  to  be  said  it  can  be  enforced  nowhere 
else  because  it  depended  upon  statute  law  and  not 
upon  commoQ  law?  It  would  be  a  very  dangerous 
doctrine  to  establish,  that  in  all  oases  where  the  seve- 
ral States  have  substituted  the  statute  for  the  com- 
mon law,  the  liability  can  be  enforced  in  no  other 
State  but  that  where  the  statute  was  enacted  and  .the 
transaction  occurred.  The  common  law  never  pre- 
vailed in  Louisiana,  and  the  rights  and  remedies  of 
her  citizens  depend  upon  her  Civil  Code.  Can  these 
rights  be  enforced  or  the  wrongs  of  her  citizens  be  re- 
dressed in  no  other  State  of  the  Union?  The  oontraiy 
has  been  held  in  many  oases.  See  Ex  parte  Van  RipcTt 
20  Wend.  614;  Lotmy  v.  Inman,  46  N.  Y.  119;  Picker- 
ing V.  Fitk,  6  Vt.  102;  Railroad  v.  Sprayherry,  8  Bax. 
(Temi.)  341 ;  Great  Western  R.  Co.  v.  MiUer,  10  Mich.  805. 

Bat  it  is  said,  that  conceding  that  the  statute  of  the 
State  of  New  Jersey  established  the  liability  of  the 
defendant  and  gave  a  remedy,  the  right  of  action  is 
limited  to  a  personal  representative  appointed  in  that 
State  and  amenable  to  its  jurisdiction. 

The  statute  does  not  say  this  in  terms.  '*  Every  saoh 
action  shall  be  brought  by  and  in  the  name  of  the  per- 
sonal representatives  of  such  deceased  person.**  It 
may  be  admitted  that  for  the  purpose  of  this  case  the 
words  *'  personal  repfeeeutatives  **  mean  the  adminis- 
tnUor. 


The  plaintiff  is,  then,  the  only  personal  representa- 
tive of  the  deceased  in  existence,  and  the  construction 
thus  given  the  statute  is,  that  such  suit  shall  ttol  be 
brought  by  her.  This  is  in  direct  contradiction  of  the 
words  of  the  statute.  The  advocates  of  the  view  in- 
terpolate into  the  statute  what  is  not  there,  by  holding 
that  the  personal  representative  most  be  one  residing 
in  the  State  or  appointed  by  its  authority.  The  stat- 
ute says  the  amount  recovered  shall  be  for  the  exolo- 
sive  benefit  of  the  widow  and  next  of  kin.  Why  not 
add  here  also,  by  construction,  *'if  they  reside  in  the 
State  of  New  Jersey  ?  *' 

It  is  obvious  that  nothing  in  the  language  of  the 
statute  requires  such  a  construction.  Indeed,  by  in- 
ference it  is  opposed  to  it.  The  first  section  makes  the 
liability  ot  the  corporation  or  person  absolute  where 
the  death  arises  from  their  negligence.  Who  shall  say 
it  depends  on  the  appointment  of  an  administrator 
within  the  State  ? 

The  second  section  relates  to  the  remedy,  and  de- 
clares who  shall  receive  the  damages  when  recovered. 
These  are  the  widow  and  next  of  kin .  Thus  far  the 
statute  declares  under  what  circumstances  a  defendant 
shall  be  liable  for  damages,  and  to  whom  they  shall  be 
paid.  In  this  there  is  no  ambiguity.  But  fearing 
there  might  be  a  question  as  to  the  proper  person  to 
sue,  the  act  removes  any  doubt  by  designating  the  per- 
sonal representative.  The  plaintiff  here  is  that  repre- 
sentative. Why  can  she  not  sustain  the  action?  liCt 
it  be  remembered  that  this  is  not  a  case  of  an  adminis- 
trator, appointed  in  one  State,  suing  in  that  character 
in  the  courts  of  another  State,  without  any  authority 
from  the  latter.  It  is  the  general  rule  that  this  cannot 
be  done. 

The  suit  here  was  brought  by  the  administratrix  in  a 
court  of  the  State  which  had  appointed  her,  and  of 
course  no  such  objection  could  be  made. 

If,,  then,  the  defendant  was  liable  to  be  sued  in  the 
courts  of  the  State  of  New  York  -on  this  cause  of 
action,  and  the  suit  could  only  be  brought  by  the  per- 
sonal representative  of  the  deceased,  and  if  the 
plaintiff  is  the  personal  representative  of  the  deceased, 
whom  the  courts  of  that  State  are  bound  to  recognize, 
on  what  principle  can  her  right  to  maintain  the  action 
be  denied? 

So  far  as  any  reason  has  been  given  for  such  a  propo- 
sition, it  seems  to  be  this:  that  the  foreign  adminis- 
trator is  not  responsible  to  the  courts  of  New  Jersey, 
and  cannot  be  compelled  to  distribute  the  amount  re- 
ceived in  accordance  with  the  New  Jersey  statute. 

But  the  courts  of  New  York  are  as  capable  of  enforc- 
ing the  rights  of  the  widow  and  next  of  kin  as  the 
courts  of  New  Jersey.  And  as  the  court  which  ren- 
ders the  judgment  for  damages  in  favor  of  the  admin- 
istratrix can  only  do  so  by  virtue  of  the  New  Jersey 
statute,  so  any  court  having  control  of  the  adminis- 
tratrix can  compel  distribution  of  the  amount  reoeired 
in  the  manner  prescribed  by  that  statute. 

Again,  it  is  said  that  by  virtue  of  her  apix>iiitment 
in  New  York,  the  administratrix  can  only  act  upon  or 
administer  that  which  was  of  the  estate  of  the  deceased 
in  his  life-time.  There  can  be  no  doubt  that  much  that 
comes  to  the  hands  of  administrators  or  ezecators  must 
go  directly  to  heirs  or  devisees,  and  is  not  subject  to  sale 
or  distribution  In  any  other  mode;  as  the  amount  set 
apart  In  most  of  the  States  to  the  family,  devises  of 
specific  property  to  individuals,  all  of  which  can  be 
enforced  in  the  courts ;  and  no  reason  is  perceived  why 
the  specific  direction  of  the  law  on  this  subject  waaj 
not  invest  the  administrator  with  the  right  to  receive 
or  recover  by  salt,  and  the  duty  of  distributing  under 
that  law.  There  can  be  no  doubt  that  an  adininistia* 
tor,  invested  with  the  apparent  right  to  receive  or  re- 
coyer  by  suit  property  or  money,  may  be  compelled  tc 
deliver  or  pay  over  to  some  one  who  establishes  a  bet- 
ter right,  or  that  what  was  so  reooTered  was  keld  tai 
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tnut  for  some  one  not  claimiuic  under  the  will  or  un- 
der the  administrator.  And  so  here.  The  statute  of 
New  Jersey  says  the  personal  representative  shall  re- 
cover, and  the  recovery  shall  be  for  the  benefit  of  the 
widow  and  next  of  kin.  It  would  be  a  reproach  to 
the  laws  of  New  York  to  say  that  when  the  money 
recovered  in  such  an  action  as  this  came  to  the  hands 
of  the  administratrix,  her  courts  could  not  compel  dis- 
tribution as  the  law  directs. 

It  is  to  be  said,  however,  that  a  statute  of  New  York, 
just  like  the  New  Jersey  law,  provides  for  bringing  the 
action  by  the  personal  representative,  and  for  distribu- 
tion to  the  same  parties,  and  an  administrator  ap- 
pointed under  the  law  of  that  State  would  be  held  to 
have  recovered  to  the  same  uses,  and  subject  to  the 
remedies  in  her  fiduciary  character  which  both  stat- 
utes require. 

We  are  aware  that  the  case  of  Woodtoard  v.  Micfiigan 
StnUh&nh  R,  Co,^  10  Ohio  St.  120,  asserts  a  difTereiit 
doctrine,  and  has  been  followed  by  the  cases  of  Rid^ 
ardsoti  v.  New  York  Cent,  R.  Co..,  88  Mass.  85,  and 
McCarthy  v.  Chicago^  R.  L  AP,  R.  Co.,  18  Kans.  46; 
8.  C,  26  Am.  Rep.  742.  The  reasons  which  support 
that  view  we  have  endeavored  to  show  are  not  sound. 
These  cases  are  opposed  by  the  latest  decision  on  the 
subject  Id  the  Court  of  Appeals  of  New  York,  in  the 
case  of  Lemiard  v.  Columbia  Steam  Navigation  Co.^  not 
yet  reported,  but  of  which  we  have  been  furnished 
with  a  certified  copy. 

The  right  to  recover  for  an  injury  to  the  person,  re^ 
suiting  in  death,  is  of  very  recent  origin,  and  depends 
wholly  upon  statutes  of  the  difFerent  States.  The 
questions  growing  out  of  the  statutes  are  new,  and 
many  of  them  unsettled.  Each  State  court  will  gon- 
•true  its  own  statute  on  the  subject,  and  differences 
are  to  be  expected.  In  the  absence  of  any  controlling 
authority  or  general  concurrence  of  decision,  this  court 
must  decide  for  itself  the  question  now  for  the  first 
time  presented  to  it,  and  with  every  respect  for  the 
courts  which  haveheld  otherwise,  we  think  that  sound 
principle  clearly  authorizes  the  administrator  iu  cases 
like  this  to  maintain  the  action. 

The  judgment  of  the  circuit  court  is  therefore  re- 
versed, with  directions  to  award  a  new  trial. 


NEW  YORK  COaRT  OF  APPEALS,  FEBRUARY  8,  1881. 

liSONARD  V.  Columbia  Stsah  Naviqatton  Co. 

A  statute  of  Connecticut  provides  that  an  action  for  personal 
hijurf  caused  by  n^Ugence  and  resulting  in  death  shall 
sunrire  to  the  executor  or  administrator  of  the  injured 
person.  A  similar  provision  is  contained  in  the  New  York 
statutes.  Held,  that  an  administrator  of  a  person  dying 
from  injuries  received  in  Connecticut,  appointed  in  Now 
York,  could  maintain  an  action  in  the  courts  of  that  State 
to  enforce  the  liability  incurred  under  the  Connecticut  law. 

ACTION  for  injuries  resulting  in  death,  brought  by 
Joseph   Leonard,  administrator,  etc.,  of   Sarah 
liOoiiard,  deceased.    The  opinion  states  the  case. 

MnxEB,  J.  The  intestate  was  killed  by  reason  of 
the  explosion  of  a  boiler  of  a  steamer,,  within  the 
boondaries  of  the  State  of  Connecticut,  which  the  jury 
found  was  occasioned  by  the  negligence  of  the  defend- 
Uiti,  who  were  the  owners  thereof.  The  statutes  of 
that  State  created  a  cause  of  action  in  favor  of  and  for 
the  beoeflt  of  the  next  of  kin  and  heirs  at  law  in  cer- 
tain oases  which  are  enumerated.  By  the  Revised 
Statotea  (ed.  of  1875,  I  a,  p.  488)  a  right  of  action  is 
given  to  the  representatives  of  a  person  killed  by  the 
nefl^lgenoe  of  any  railroad  company  or  its  servants,  to 
leoorer  damages  to  the  amount  of  16,000.  By  the  pro- 
fWona  of  the  ttatntee  of  that  State  the  common-law 
nde  M  to  aotlont  for  Injarles  to  the  person  is  changed, 
and  It  is  iitOTlded  that  an  action  to  recover  damages 
tor  l^JuT  to  tho  pmon,  eto.,  shaQ  not  abate  by  reason 


'  of  death,  and  that  the  executor  or  administrator  may 
prosecute  the  same;  and  that  all  actions  for  injury  to 
the  person,  whether  the  same  do  or  do  not  instanta- 
neously or  otherwise  result  in  death,  shall  survive  to 
his  executor  or  administrator,  etc.  Statutes  of  Conn., 
revision  of  1875,  chap.  6,  title  19,  §§  8,  9.  It  is  held 
that  under  these  provisions  of  the  statutes  of  Connec- 
ticut an  action  lies  iu  that  State  in  favor  of  the  repre- 
sentatives of  a  deceased  party  to  recover  damages. 
Murphy  v.  New  York  &  N.  H.  R.  Co.,  30  Conn.  184; 
29  id.  496;  Soide  v.  New  y^ork  &  N.  H.  R.  Co.,  24  id. 
275. 

The  construction  thus  placed  by  the  courts  of  another 
State  upon  the  statutes  of  that  State  should  be  fol- 
lowed, and  is  controlling  in  the  tribunals  of  this  State. 
Je88up  v.  Carnegie,  80  N.  Y.  441 ;  Hunt  v.  Hunt,  Ti  id. 
218. 

At  common  law,  personal  actions,  whether  ex  con- 
tractu or  ex  delicto,  are  transitory.  Bouvier  Law  Diet., 
Personal  actions,  transitory  actions;  and  these  actions 
may  be  brought  anywhere  and  are  governed  by  the  lex 
fori.  Bouvier;  Story  on  Conflict  of  Laws,  §  307,  a,  e. 
The  cause  of  action  which  the  statutes  of  Connecticut 
created  is  transitory  in  its  nature,  and  unless  excepted 
from  the  general  rule  as  to  places  where  such  actions 
may  be  brought,  can  be  enforced  in  the  courts  of  this 
State  or  any  other  forum,  provided  the  laws  of  that 
forum  do  not  forbid  its  maintenance.  In  this  State  it 
is  held  that  actions  will  lie  for  injuries  to  the  person 
committed  outside  of  the  territorial  limits  of  the  State. 
In  Smith  V.  Bull,  17  Wend.  323,  it  was  decided  that  an 
action  for  an  assault  and  battery  committed  in  the 
State  of  Pennsylvania  could  be  maintained  iu  any 
Court  of  Common  Pleas  of  this  State.  The  rule,  no 
doubt,  is  that  all  common-law  actions  for  an  injury  in 
a  foreign  country  are  transitory  in  their  character, 
and  may  be  brought  in  another  State  or  country  be- 
sides that  in  which  they  originated.  In  contemplation 
of  law  the  injury  arises  anywhere  and  everywhere. 
The  right  to  recover  in  such  cases  rests  upon  the  pre- 
sumption that  the  common  law  prevails  in  such  other 
State,  and  that  the  injured  party  could  have  recovered 
there  had  the  action  been  bnmght  in  such  State.  The 
remedy  in  such  cases  is  given  by  the  courts  of  one 
country  or  State  upon  the  principle  of  comity  which  is 
due  by  one  sovereign  State  or  country  to  another  under 
similar  circumstances.  While  these  general  rules  are 
recognized  in  numerous  decisions  in  the  courts  of  this 
State,  it  is  also  held  that  the  statutes  giving  an  action 
for  damages  resulting  from  death  caused  by  culpable 
negligence  do  not  apply  where  the  injury  was  not  com- 
mitted in  this  State  but  in  a  foreign  country,  unless  it 
is  proved  that  the  laws  of  that  country  are  of  a  similar 
character.  Whilfordy.  Panama  R.  Co.,2S  N.  T.  465; 
Beach  v.  Bay  State  Steamboat  Co.,  30  Barb.  433;  Crow- 
ley V.  Panama  R.  Co.,  id.  99;  McDonald  v.  Mcdlory,  77 
N.  Y.  547. 

These  decisions  rest  upon  the  principle  that  the  stat- 
utes of  this  State  can  have  no  operation  in  a  foreign 
country  where  similar  statutes  do  not  exist,  and  that 
it  is  not  a  legitinuite  presumption  that  the  statute  laws 
of  other  States  or  countries  are  similar  to  our  laws. 
In  WhUford  v.  The  Panama  R.  Co.,  supra,  the  Injury 
was  done  in  New  Granada.  After  considering  the 
effect  of  the  statutes  in  a  foreign  country,  Denio,  J., 
remarks :  '*  Whatever  liability  the  defendants  incurred 
by  the  laws  of  New  Granada  by  the  acts  (facts)  men- 
tioned in  the  complaint,  might  well  be  enforced  iu  the 
courts  of  this  State  *  *  *  but  the  rule  of  decision 
would  still  be  the  law  of  New  Granada,  which  the 
court  and  jury  must  be  made  acquainted  with  by 
the  proof  exhibited  before  them."  The  doctrine  of 
thisNutse  is  approved  in  McDonald  v.  MaUory,  itupra^ 
and  It  is  Udd  down  by  Bapallo,  J.,  that  where  the 
wron^is  committed  in  a  foreign  State  or  country  no 
action  V  can  be  maintained  here  without  proof  of  the 
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existence  of  a  similar  statute  in  the  place  where  the 
wroiiK  is  committed.**  The  rule  here  laid  down  is  just 
aud  reasouable ;  and  it  is  not  essential  that  the  statute 
should  be  precisely  the  same  as  that  of  the  State  where 
the  action  is  given  by  law  or  where  it  is  brought,  but 
merely  requires  that  it  should  be  of  a  similar  import 
and  character.  The  statute  in  this  State  is  certainly 
of  the  same  nature,  and  the  similarity  is  such  as  to 
authorize  the  conclusion  that  it  is  founded  upon  the 
same  principle  and  possesses  the  same  general  attri- 
butes as  the  statutes  of  Connecticut  which  have  been 
cited.  The  same  remedy  was  to  be  accomplished,  and 
an  examination  of  the  different  provisions  evinces  an 
agreement  in  both  of  the  statutes  as  to  their  main  fea- 
tures, and  that  they  are  substantially  alike  and  to  the 
same  effect  as  to  the  survivorship  of  the  action.  In 
fact  when  there  are  similar  statutes  instead  of  the 
common  law,  the  right  to  recover  damages  stands  pre- 
cisely the  same  as  if  the  common  law  in  both  States 
relating  to  the  subject  prevailed.  The  doctrine  that 
an  action  will  lie  when  the  common  law  or  the  statutes 
of  different  States  or  countries  correspond  is  sustained 
by  numerous  authorities.  Madrono  v.  IVillea^  3  B.  & 
Aid.  353;  ^felayl  v.  Duke  de  Filz- James,  1  Bos.  &  Pul. 
138;  Mosiyn  v.  Fahrigasy  1  Cowp.  161;  1  Smith's  Lead. 
Cas.  766;  Skipv  v.  McQran,  3  Murphy  (N.  C),  463; 
Wall  V.  Hoskitis^  6  Ired.  Law  (N.  C),  177;  Stout  v. 
Woody  1  Black  (Ind.),  71. 

We  are  refeiTed  to  a  number  of  cases  by  the  learned 
counsel  for  the  appellant  as  authority  for  the  position 
that  the  death  happening  in  the  State  of  Connecticut, 
and  there  not  being  shown  to  have  been  any  represent- 
ative  there  who  had  taken  out  letters  of  administra- 
tion, an  administrator  in  New  York  has  no  right  to 
bring  such  an  action  in  the  courts.  The  cases  cited  are 
the  decisions  of  other  State  courts,  and  a  brief  refer- 
once  to  them  will  indicate  how  far  they  should  be  al- 
lowed to  bear  upon  the  question  considered.  In  Ricti^ 
ardson  v.  New  York  Cent.  R.  Co.^  98  Mass.  85,  the 
plaintiff  brought  an  action  for  damages  under  the  stat- 
ute of  New  York  for  the  killing  of  the  intestate  in 
New  York.  There  was  no  statute  in  Massachusetts  of 
a  similar  character,  and  it  was  held  that  the  action 
could  not  be  maintained.  It  will  be  noticed  that  the 
statutes  of  the  different  States  were  not  of  a  similar 
nature,  and  the  common-law  rule  prevailed  in  Massa- 
chusetts.   The  case  therefore  is  not  analogous. 

In  Woodward  v.  Mich.  So,,  etc.,  R.  Co.,  10  Ohio,  121, 
it  was  held  that  an  administrator  in  Ohio  could  not 
maintain  an  action  under  the  statute  of  Illinois  author- 
izing the  personal  representatives  of  a  person  who 
comes  to  his  death  by  a  wrongful  act  of  another  to  sue 
for  damages.  It  was  questioned  whether  the  petition 
went  far  enough  to  make  out  an  action  under  the  stat- 
ute of  Illinois,  or  whether  an  administrator  appointed 
under  the  laws  of  Illinois  might  not  maintain  an 
action.  The  question  now  presented  is  not  fully  con- 
sidered, and  therefore  the  decision  has  no  force  as  a 
case  in  point. 

In  Needham  v.  Orand  Trunk  R.  Co.,  38  Vt.  295,  the 
death' occurred  in  the  State  of  New  Hampshire,  and 
there  was  no  law  existing  or  alleged  to  exist  which  gave 
the  plaintiff  a  right  of  action.  In  AUen  v.  Pittsburg  & 
C,  R.  Co.,  45  Md.  41,  there  was  no  allegation  that  there 
was  any  statute  in  the  State  where  the  death  was 
caused  creating  a  cause  of  action,  and  it  was  held  that 
in  the  absence  of  any  proof  there  was  no  presumption 
in  favor  of  a  positive  statute  law  of  the  State,  but  it 
must  be  presumed  that  the  common  law  prevailed. 
The  case  therefore  is  not  in  point.  In  Selma  R,  Co. 
V.  Lacy,  43  G  a.  461,  the  same  general  state  of  facts  ex- 
isted, and  the  same  rule  was  recognized.  Marcy  v. 
Marcy,  32  Conn.  808,  does  not  directly  affect  the  ques- 
tion considered.  From  this  review  of  the  casea  it  is 
manifest  that  the  authorities  oited  do  not  sustain  the 
position  that  this  action  oannot  be  maintained  in 


this  case  under  the  circumstances  existing,  and  we  are 
of  the  opinion  that  the  right  of  the  administrator  to 
bring  this  action  is  clear  and  beyond  question.  The 
letters  of  administration  granted  by  the  surrogate  are 
conclusive  as  to  his  authority.  Roderigas  v.  East 
River  Savings  InsVn,  63  N.  Y.  460;  Richardson  v.  West, 
80  id.  139.  The  letters  on  their  face  show  that  the  in- 
testate died  *'  leaving  assets  "  in  the  State  and  county 
of  New  York,  and  this  gave  the  surrogate  of  the  county 
of  New  York  jurisdiction.  3  R.  S.  (6th  ed.)  76,  9  24. 
Nor  was  it  essential,  we  think,  that  letters  should  have 
been  taken  out  in  the  State  of  Connecticut.  Be  that 
as  it  may,  however,  the  letters  issued  by  the  surrogate 
are  conclusive  as  to  the  right  of  the  administrator  to 
maintain  this  action. 

In  regard  to  the  question  as  to  the  right  to  recover 
interest,  there  is  no  evidence  that  the  interest  was 
added  to  the  verdict  upon  the  trial.  It  does  appear, 
however,  to  have  been  inserted  in  the  judgment  from 
the  record  before  us.  We  may  assume  that  it  was 
added  on  the  taxation  of  the  costs,  and  the  question  can 
only  be  properly  reached  by  a  motion  to  retax  the  costs 
or  to  correct  the  judgment  at  Special  Term  aud  not  by 
appeal.    See  Code  of  Civil  Proc,  §§  1846, 1349. 

Where  a  clause  is  inserted  in  the  judgment  without 
authority,  the  proper  remedy  is  by  motion  to  correct 
the  judgment  and  not  by  appeal.  People  v.  Qoff,  52 
N.Y.  434;  Kraushaar  v.  Meyer,  72  N.Y.  602;  Dt  Laval- 
letter.  IFcndf,  75  id.  582. 

There  was  no. error  in  the  refusal  of  the  judge  to 
charge  any  of  the  requests  submitted  to  him  by  the 
defendant's  counsel;  and  after  a  careful  examiuatiou 
we  are  unable  to  discover  that  any  error  was  commit- 
ted by  the  judge  iu  the  various  rulings  as  to  the  admis- 
sibility of  evidence. 

After  full  consideration  we  think  that  the  case  was 
properly  disposed  of  at  the  Circuit,  and  that  the  judg- 
ment should  be  affirmed. 

All  concur  except  Rapallo,  J.,  absent,  and  Folger, 
C.  J.,  who  concurs  in  result. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

Bank.— PAYTNO  FOBQED  checks  must   BBAB  JJ088  — 
DUTY  OP  DEPOSITOR  AS  TO  EXAMINATION  OF  ACCOUNT. 

—  Plaintiffs,  merchants  doing  business,  kept  an  ac- 
count at  defendant  bank,  making  deposits  and  drawing 
checks.  They  kept  a  check- book,  in  the  margin  of 
which  all  checks  drawn  by  them  were  entered  and  a 
pass-book,  in  which  the  bank  entered  the  deposits. 
Every  quarter  day  this  book  was  delivered  to  the  bank 
and  the  amount  of  the  checlu  entered  and  a  balanoe 
struck.  Each  check  was  entered  separately  and  the 
checks  returned  as  vouchers  to  plaintiffs.  In  all  this 
matter,  G.,  a  book-keeper  of  plaintifiiB,  acted  for  them, 
he  having  charge  of  their  bank  account  and  of  the 
books.  The  checks  drawn  on  the  bank  were  always 
filled  up  by  G.,  but  in  all  cases  genuine  checks  were 
sig^ned  by  one  of  plaintiff.  G.  forged  a  number  of 
checks  upon  the  bank  in  plaintiff^  firm  name;  these 
were  paid  from  time  to  time,  charged  and  returned  as 
vouchers.  Upon  the  return  of  the  pass-book  and 
vouchers,  plaintiffs,  on  each  occasion  examined,  with 
the  assistance  of  G.,  the  account,  comparing  the 
checks  which  were  given  them  by  G.  with  the  memo- 
randum of  checks  in  the  pass-book,  and  the  balanoe  in 
the  two  books,  which  were  fonnd  to  correspond.  The 
checks  were  then  compared  with  the  pass-book,  G. 
reading  the  entries  and  one  of  the  plaintifb  fizamlning 
the  checks,  and  no  discrepancy  appearing,  all  was 
deemed  to  be  correct.  This  was  done  on  seTeral  oooa- 
sions,  but  G.,  by  forged  vouchers  and  false  balances 
and  readings,  deceived  plaintiib  and  prerented  the 
discovery  of  the  forgeries.  Thirty- four  obeela  weie 
returned  as  Touchers  before  plaintiib  dlaoowwl  Um 
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forgeiiet.  Htid,  tbat  plnliitlfT  niu  eiitltlod  to  rctiiiver 
from  the  bank  tbe  nimiuiit  or  depuBila  dettiiiivd  by  it 
tu  pay  tbe  furgod  checks.  WelSBer's  Admr.  v,  Dpnison, 
10  N.  Y.  68.  A  bank  ciiiiiiut  |hij  muiit-y  ut  n  doixuiitor 
oil  a  forged  check,  mid  ic  niiiktii  iiu  diffiTeiico  Ihnt  Ibe 
forger  ia  a  coufldeiitial  ckrk  u(  the  depositor.  Wbile 
the  depositor  is  under  u  duty  to  attend  to  his  account 
when  made  up,  and  a  tiegligoTit  omission  ot  oil  exani- 
iuatloumay,  when  Injury  happens  to  a  bank,  which  tbe 
depoeitar  might  have  prevented,  pt^oluda  adepusitur 
from  queBtioiiing  its  currectuess,  he  Is  under  no  duty 
to  the  bank  so  to  conduct  bis  eziimluatioii  tbat  It  will 
oeoessarily  lead  to  a  discovery  ot  tbe  truud.  If  ha  cx- 
MDines  the  vouchers  persunuiiy  and  is  bloiselt  deceived 
by  tbe  skilirul  diameter  of  tbe  furxery,  his  omission 
to  discover  it  will  not  ghitt  upon  him  the  loss  whiub  iti 
tbe  flret  iustanoe  is  the  loss  of  Ibe  bank.  Bonks  are 
bouud  to  kiiuv  the  signatures  of  their  depositors, 
"and  tbey  pay  chocks  purpiirtiiig  to  be  drawn  by  them 
at  their  peril."    It  a  depositor,  in  tbe  ordiuary  oourao 

account  and  vouchers  to  clerks  an3  agents,  aud  Ibey 
fait  tu  discover  ohocka  that  are  forged,  tbe  duty  of  tile 
depositor  tu  the  bank  Is  discharged,  although  tbe  prin- 
cipal might  personally  have  delected  the  forgery.  Tbe 
failure  of  plaintiffs  to  detect  the  forgeries  did  uotdis- 
obarge  the  bunk  in  this  lustauoe  from  liability  fur  tbe 
amount  charged  to  plaintiffs.  Judgment  affirmed. 
Frank  v.  Chtmicai  A'oiitmal  Bank  o/  New  York.  Opin- 
ion by  Andrews,  J. 
[Decided  March  1,  leeL] 

MimiCIPAI.  BONDS—TOWN  BOXnS  UNDER  LAWS  1806, 
CBAFTER898' 


nDBUDu>EB.  — By  Laws  I860,  cbapter  3S8.  autboriz- 
lus  towns  to  Bnbscrlbe  to  the  stock  of  the  Midland 
Railroad  Compauy.  and  to  Issue  bunds,  etc.,  and  acts 
amendatory  thereto,  it  is  provided  that  upon  tbe  appli- 
cation ot  twelve  freeholdera  ot  a  towu  the  county 
jndge  may  appoint  railroad  commiasloners;  that  tbeso 
commlssiouers  may  borrow  money  on  tbe  credit  of  the 
town,  aad  execute  bunds  theretor  to  the  extent  ot 
thirty  per  oent  of  the  assessed  value  ot  tbe  taxable 
property,  "  providing,  bowavar.  that  the  consent  shall 
llrat  be  obtained  in  writing  ot  a  majority  of  the  tax 
paysra  of  such  town,  owning  or  represeutlng  more 
than  one-bait  of  the  taxable  property  ot  Ibe  town 
awessed.  which  oonsent  shall  be  proved  In  tbe  same 
mauner  aa  oonveyancea  of  real  estate."  It  is  further 
provided  that  tbe  tact  that  a  majority  of  tbe  tax  payors 
npraaentlug  a  majority  of  the  taxable  property,  has 
b«en  obtained  and  acknowledged,  shall  be  proved  by 
Ml  aflldaTlt  In  writing  of  one  ot  tbe  assessors  of  the 
town,  M«.,  annexed  to  tbe  eonaent.  and  tbe  consent 
and  affidavit  ihall  be  filed,  etc..  and  tbat  "  the  same  or 
*  eertlfled  copy  thereof  ihail  be  evidence  ot  tbe  facts 
tbmin  cuutalued,  and  iboll  be  admitted  as  evidence 
In  anr  court  iu  this  State,  eto.,  aud  it  shall  bo  the  duly 
of  the  mid  asaenor,  etc.,  to  make  snch  affidavit  when 
Mid  ooiiaeut  aball  have  been  obtained,"  elo.  Held, 
tbat  tbe  affidavit  ot  the  assessor  was  not  aunoluHive 
ovldenee  that  tbe  requisite  consent  ol  tax  payers  to  the 
iMoe  of  town  bunds  bad  heeu  given.  In  an  action  by 
Uie  buna  JIde  bolder  for  value,  and  without  notice  of 
luteraat  ouupon*  of  town  bonds  against  tbe  town,  to 
•HtoToe  Ibelr  payment.  See  Starin  v.  Town  ot  Genoa, 
23  N.  T.  43B;  People  v.  Uead,  86  id.  SSi;  Town  of 
VMloa  T.  Woodruff,  <B  td.  483.  The  statute  Is  satis- 
fled  by  boldlng  that  the  affidavit  of  tho  assessor  Is 
pHtna  faele  avldeaoa.  It  it  Is  Intended  In  a  statute  to 
nuka  an  aOldsvlt  or  any  writing  conclusive  evldeuoe, 
UMia  la  niDBlly  lomethlng  In  the  atatute  clearly  In  in- 
dleala  Miota  Intention.  See  1  R.  8.  173. 1 2!:  id.  41:!.  fi 
a;  IB.  a  HIT,!  >;  Code,  I  1938;  People  v.  Brown,  G6 
H.  T.  US;  Town  ot  Welliboni  v.  Mew  York,  etc..  R. 
Ca^nii.im.    IntliaMMofFwplBT.MltobBU,S&ld. 


5il.  the  affidavit  tbat  the  requisite  consent  was  given 
wns  mode  conclusive  by  the  statute.  In  Town  of 
Spriiigport  V.  Teutonia  Sav.  Bk..  75  id.  397.  it  was 
made  presumptive  evidence.  In  Bank  ot  Rome  v. 
Village  ot  Bome,  10  id.  20.  the  certlQcate  was  not  Bs 
ui  tbe  action  of  Ibe  towu  In  subacrlbiug.  but  as  to  tbe 
jierformance  of  a  collateral  condition.  Although  In 
Uelarmining  whether  the  requisite  oonsent  boa  been 
;riven  and  making  tbe  affidavit,  the  assesaors  exercise 
quasi  judicial  functlona  (Qonland  v.  Eldridge.  43  N. 
V.  1A7;  People  v.  Allen,  G2  id.  538).  and  their  deter- 
niinatlon  of  tbe  manure  embraced  in  their  affidavit  la 
in  the  nature  of  a  judgment,  yet  where  there  U  no 
consent  of  tbe  taxpayers  they  have  no  jurisdiction  to 
ni:t  and  do  not  get  it  by  determining  tbat  they  bave  It. 
i^uo  Bank  of  Cbemung  v.  City  ot  Eliuira,  63  N.  T.  49. 
Judgment  affirmed.  Caguitn  v.  Totsii  (ff  Hancock. 
Opinion  by  Earl,  J. 
[  Decided  March  15,  ISSl.] 

Practice— Code,  i  1033.  akd  Sitpbehs  CotiRT 
RULE  32. —Section  1023  ot  tbe  Code  Is  inconsisteiit 
with  rule  thirly-two  of  the  Supreme  Court  as  It  stood 
liefure  tho  recent  revision,  and  made  that  rule  iiioper- 
utlve  by  providing  that  a  request  for  findings  ot  a  court 
irreferee  should  bo  made  and  passed  upon  before  a 
llnat  decision  or  report,  tho  rule  mentioned  allowing 
vLii;h  requests  and  fludiuga  after  the  decision  or  report 
iitid  upon  the  aettlement  ot  tbe  case.  Tbe  revised 
rules  are  however  in  accordance  with  the  Code.  Order 
reversed.  Gormerfy  v.  jKoGli/nn.  Opinion  by  Finch,  J. 
[Decided  Murobl,  1881,] 

SHBRirp— ACTIO.V   FOR   Z3CA] 


(1)  In  an  action  against  a  sheriff 
tor  tho  eacaito  ot  an  impriaoiiHd  debtor,  the  Service  of 
t  be  summons  was  made  by  tbe  delivery  ot  the  samo  to 
a  deputy  and  clerk  ot  defendant  at  n  room  which  was 
ill  toot  the  office  of  tbe  defendant  as  sheriff.  Held,  a 
sufficient  service  under  Code,  i  iSO,  subd.  3.  even 
though  Ibe  sheriff  had  not  filed  a  notice  of  such  room 
IIS  bis  office  as  r<-quired  by  2  H.  S.  'JSS.  1  56.  Tbe  filing 
i<t  tbe  uotioo  was  nut  needed  to  maku  the  room  In 
question  bis  office,  and  the  fact  tbat  he  bad  tailed  to  do 
jjlsdutyas  to  filing  would  not  absolve  bim  from  ibe 
I'ffeot  of  tho  service.  (2)  Auditor's  tees  may  be  charged 
iigatnst  an  administrator  personally  under  Laws  1867. 
chap.  782, 1 8.  (3)  Tbat  a  process  directing  tbe  arrest 
lit  a  debtor  by  the  sheriff  had  boon  erronoously  issued, 
i[j  being  voidable  only  and  nut  void,  cannot  be  setup 
liy  tbe  sheriff  iu  an  aolion  by  tbe  creditor  for  an  escape 
K.C  the  debtor.  Cable  v.  Cooper,  15  Johns.  156.  (4) 
Under  tbe  provisions  of  the  Code,  t  1211.  that  every 
judgment  shall  bear  interest  from  tbe  tiniu  of  perleot- 
iug  the  same,  every  determination  of  a  court  awarding 
a  sum  ot  money  to  one  party  to  lie  paid  by  another 
carrlep  Interest.  A  decree  of  a  surrogate  bears  iiiter- 
i>Bl  from  Its  date.  And  tho  sheriff  is  liable  lo  pay  in- 
terest upon  the  amount  of  a  decree  for  the  failure  to 
pay  which  an  escaping  debtor  had  been  Imprisoned. 
I  j)  The  complaint  avowed  that  tbe  defendant  wrong- 
fully permitted  the  debtor  to  escape.  It  was  shown 
that  the  transgression  oC  tbo  debtor  was  butmoment- 
iiry,  for  a  short  distance,  niid  without  tho  knowledge 
of  the  defendant.  Ilild.  that  deteiidaut  was  bIIII  liable. 
Under  the  Code,  the  form  ot  action  is  not  material. 
(3)  The  foot  that  tbe  debtor  was  Insolvent  litld.  no  do- 
fcnsB.  thouiib  it  might  have  been  at  common  law. 
.Tndgmont  affirmed.  Duiiford  v.  Wtavtr.  Opinion  by 
Folger.  C.  J. 
[Decided  March  8.  ISSl.] 

Title— CHOsn  nt  aotiom  numnitABLB  bt  pabtx- 
JUDOMBNT  TO  usn  or  amotbxh  ukdeb  oohmoh  law 
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BELONGS  TO  SUCH  OTHER.  —  (1)  Tho  firm  of  W.  &  Co.,  f 
who  were  largely  indebted  to  £.,  in  pursuance  of  an 
understanding  delivered  to  E.  a  policy  of  insurance 
upon  which  they  had  a  claim  against  defendant,  and 
at  the  same  time  made  a  written  order  expressing  a 
consideration  upon  defendant  to  pay  the  amount  due 
to  them  to  E.,  the  order  stating  that  the  receipt  of  E. 
should  be  a  full  discharge.  There  were  other  circum- 
stances tending  to  uliow  that  the  policy  belonged  to 
and  was  intended  to  be  transferred  to  £.  Held^  suffi- 
cient to  show  a  transfer  of  the  right  of  action  upon  the 
policy  to  E.  The  authorities  hold  that  a  chose  in  ac- 
tion may  be  assigned  by  parol  and  a  delivery  where 
there  is  a  valuable  consideration.  Hooker  v.  Eagle 
Bank,  30  N.  Y.  83;  Mack  v.  Mack,  3  Hun.  323;  Dore- 
mus  v.  Williams,  4  id.  456.  Here  was  more  than  a  parol 
assignment  and  delivery,  for  the  order  was  virtually 
an  assignment  which  transferred  the  policy.  An 
equitable  assignment  is  recognized  as  a  legal  assign- 
ment under  the  Code.  (2)  The  firm  of  W.  &  Co. 
brought  an  action  in  the  courts  of  Mississippi,  where 
the  common  law  forbidding  an  assignment  of  a  chose 
in  action  prevails,  in  their  name  for  the  use  of  E.  upon 
the  policy  against  defendant.  Held,  that  the  judg- 
ment recovered  belonged  to  E.  The  bringing  of  an 
action  for  the  use  of  a  party  in  interest,  in  accordance 
with  the  common-law  rule  that  a  chose  in  action  is  not 
assignable,  is  recognized  in  the  decision.  Merton  v. 
Merton.  13  S.  &  R.  107;  Welch  v.  Mandeville,  1  Wheat. 
233,  n ;  McCuUom  v.  Coxe,  1  Dallas,  150;  Canby  v.  Ridg- 
way,  1  Binn.  496;  Southgate  v.  Montgomery,  1  Paige, 
41.  The  plaintiff  in  such  action  is  merely  a  nominal 
party.  The  judgment  belongs  to  the  one  for  whose  use 
it  is  recovered  as  much  as  if  he  was  named  as  plaintiff, 
and  under  the  Code  he  alone  can  sue  upon  the  same. 
Judgment  affirmed.  Oreene  v.  Hepublic  Fire  Jnaur^ 
anee  Co.  Opinion  by  Miller,  J. 
[Decided  March  22, 1881.] 


UNITED  STATES  SUPREME  COURT  AD- 

STRA  CT. 


AOENCY  — AGENT    TO    INSUKE    OP    INSURANCE    COM- 
PANY, BORROWING  MONEY  TO  REMIT  *0  COMPANY,  DOES 

NOT  MAKE  IT  LIABLE  TO  LENDER.  —The  agent  at  Bal- 
timore of  an  English  insurance  company  to  issue  pol- 
icies, adjust  and  pay  losses,  but  without  any  authority 
to  borrow  money  on  the  credit  of  the  company,  and 
who  had  never  done  so  except  by  the  negotiation  as 
agent  of  bills  to  pay  losses,  was  behindhand  in  his  ac- 
counts. He  was  at  the  time  agent  of  other  insurance 
companies  and  of  private  persons.  He  had  been  intro- 
duced to  the  plaintiff^s  bank  as  the  agent  of  the  Eng- 
lish company,  and  had  opened  an  account  in  his  own 
name  as  agent,  the  name  of  the  company  not  appear- 
ing. All  his  deposits  from  whatever  source  were  made 
to  the  credit  of  this  account  and  all  his  checks  were 
drawn  against  it.  His  remittances  to  the  English  com- 
pany were  made  by  bills  purchased  from  a  firm  dealing 
in  foreign  exchange  at  Baltimore,  and  were  paid  for 
with  checks  on  the  bank  payable  to  that  firm.  This 
was  known  to  the  bank.  Being  pressed  for  a  settle- 
ment by  the  company,  he  arranged  with  the  bank  for 
an  over-draft  upon  his  account  which  was  made  and 
the  check  used  to  purchase  a  bill  from  the  firm  men- 
tioned, which  bill  was  sent  to  the  English  company. 
Upon  a  similar  arrangement  he  made  another  over- 
draft which  was  used  in  like  manner  to  pay  the  com- 
pany. Thereafter  he  left  Baltimore  and  his  agency 
was  revoked.  Held,  that  the  English  insurance  com- 
pany was  not  liable  to  the  bank  for  the  amount  of  the 
over-drafts.  A  borrowing  by  an  insurance  agent  to 
enAble  him  to  remit  his  company  the  proceeds  of  his 


business  is  prima  facie  the  borrowing  of  the  agent  him- 
self rather  than  the  company,  and  will  be  so  treated 
u'iiless  the  contrary  is  shown.  Judgment  of  U.  8L 
Circ.  Ct.,  S.  D.  New  York,,  affirmed.  Cetitral  Na^ 
tioruU  Bank  of  Baltimore  v.  Royal  Jfiaurance  Co.  Opin- 
ion by  Waite,  C.  J. 
[Decided  March  21,  1881.]  ^ 

Contract— MUTUALITY  necessary  —  custom  —  in 

ABSENCE     OF     CONTRACT     NOT    PROVABIJS.  —  Plaintiff 

brought  action  against  the  city  of  Chicago  and  county 
of  (Jook,  claiming  to  recover  for  services  as  architect 
in  preparing  plans  for  a  court-house  and  city  hall  and 
for  superintendence  in  erecting  such  building.  It  was 
shown  that  the  authorities  of  the  defendants  had 
offered  prizes  for  three  plans  for  such  building  with  a 
statement  of  the  contents  and  an  estimate  of  the  cost 
of  the  same.  Designs  were  submitted  by  a  number  of 
architects  and  a  plan  prepared  by  plaintiff  was  gi^eu 
the  third  prize  (others  being  given  the  first  and  second) 
and  he  was  paid  the  sum  awarded  therefor.  The  oitj 
and  county  authorities  then  adopted  a  resolution  that 
the  award  of  a  prize  should  not  indicate  as  to  which 
plan  should  be  finally  adopted,  but  afterward  adopted 
a  resolution  that  the  building  should  be  constructed  in 
accordance  with  that  prepared  by  plaintiff,  *' provided 
the  estimate  of  the  architect  who  presented  said  plan 
as  to  the  cost  of  construction  should  be  Teriflled."  In 
the  trial  of  the  action  plaintiff  gave  evidence  of  the 
facts  mentioned;  that  he  was  an  architect  of  some 
years'  experience,  and  that  he  verified  the  estimate 
accompanying  his  plan.  He  produced  his  plans  and 
offered  to  show  their  value,  the  time  and  expense  of 
preparing  them ;  to  show  that  by  the  usage  and  cus- 
tom of  architects  in  the  absence  of  contract  the  super- 
intendence of  the  construction  of  a  building  belonged 
to  the  architect  whose  plans  were  accepted,  that  by 
such  usage  the  plans  of  successful  architects  in  a  com- 
petition belonged  to  them,  and  if  adopted  as  the  plans 
to  build  by  they  were  to  be  paid  for  in  addition  to  the 
prize,  and  to  show  the  value  of  the  services  rendered  in 
verifying  the  cost  of  the  building.  There  was  no  evi- 
dence that  the  plans  9f  plaintiff  were  used  or  that  the 
building  was  erected.  The  trial  court  excluded  the 
evidence  and  directed  a  verdict  for  defendants.  Heldy 
no  error.  Plaintiff  could  not  recover  on  any  resolu- 
tion of  the  authorities  of  defendants,  as  such  resolu- 
tion did  not  bind  him  to  furnish  the  plans,  and  there 
was  therefore  no  mutuality.  If  one  does  not  accede  to 
a  promise  as  made,  the  other  party  is  not  bound  by  it. 
Tuttle  V.  Love,  7  Johns.  470.  When  A.  signs  a  writing 
by  which  he  declares  he  will  sell  to  B.  his  honso  at  a 
certain  price,  this  is  a  mere  proposition  and  not  a  con- 
tract. Tucker  v«  Woods,  12  Johns.  390.  See,  also, 
Wood  V.  Edwards,  19  Johns.  265;  Kingston  v.  Phelps, 
Peak,  227;  Eliasou  v.  Henshaw,  4  Wheat.  225;  Welsh 
V.  Alton,  5  Gil.  (111.)  225;  McClay  v.  Harvey,  90  IlL  525. 
Usage  could  not  be  shown.  Unless  some  contraetis 
shown,  evidence  of  usage  Is  immaterial.  Proof  of 
usage  can  only  be  received  to  show  the  intention  or 
understanding  of  the  parties  in  the  absence  of  a  special 
agreement,  or  to  explain  the  terms  of  a  written  con- 
tract. Hutchinson  v.  Tatham,  L.  B.,  8  C.  P.  482;  Field 
V.  Lelean,  SO  L.  J.  Ex.  168;  Baywater  v.  UichardsoUt 
1  A.  &  E.  508;  Boblnson  v.  United  States,  IS  WalL  968. 
In  all  cases  where  evidence  of  usage  is  received,  the 
rule  must  be  taken  with  this  qualification,  that  the 
evidence  be  not  repugnant  to  or  inconsistent  with 
the  contract.  Holding y.  Pigot,  7  Bing.  465, 474;  ClariE 
V.  Royston,  IS  M.  &  W.  752;  Yeats  v.  Prim,  Holt  K. 
P.  95 ;  Truman  y.  Loder,  11  A.  &  K  580:  Blivin  t.  New 
England  Screw  Co.,  23  How.  420.  If  usage  compelled 
a  party  to  pay  for  plans  not  used  and  for  saperintend- 
ence  of  a  building  not  erected,  because  sneh  pMtT 
announced  his  intention  to  use  the  plans.  It  woold  be 
unreasonable  and  not  binding.    At  to  tlie  taliM  o( 
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plBiutUTt  tervloev  tn  v«rlt;liig,  there  waa  no  pruof 
tbmi  be  wM  requested  to  render  them.  JudKOiGiit  of 
U.  S.  Cinj.  Ct.,  N.  D.  IlllDoiB.  affirmed.  TiUfy  ».  City 
of  Chieaoo  and  Countj/  of  Co<A.  Opiulou  hj  Woods,  J. 
[Decided  Fob.  28, 18B1.] 

JnDaXEHT  —  JWTRT    Or—tLFIKR  DEATH   OF    PAllTr 


rial  be- 


—  At  the  Uotuber  tern 
lowk  court  of  iceuenil  jurladictluii.  &  cauei 
tiv««ii  mutzmaa,  plBiutilT,  aud  Hltchetl 
defeudanta,  wai  lubmltted  bj  tho  purLies,  a  Jury  trini 
hftTluB  beea  waived  ftlid  It  being  stipulated  that  the 
decree  should  be  reudered  "aa  at  the  term  oF  Bald 
trial  and  submlnaloii."  )u  1800  Stulzmaa  died.  At 
the  October  term.  18T0,  Mitchell  not  knowing  of  Stutz- 
man's  death,  obtained  leave  to  amend  hia  aiisirerupoii 
terms.  Be  did  not  comply  with  the  ternia  and  hla 
amendment  was  dlasllowed,  and  a  decree  eutered  In 
NoTember,  1872,  In  favor  of  Slutiraan,  as  of  Iha  Octo- 
ber term.  18S8.  Held,  that  tho  decree  waa  proper.  The 
rule  established  by  the  general  coucurrence  of  the 
American  and  English  courts  is.  that  where  the  dcliiy 
to  reuderiug  Judgment  or  decree  arises  from  the  act 
of  tiie  court,  that  Is,  where  the  delaj  bos  been  for  its 
oooTenicnoe,  or  has  been  caused  by  tho  multiplicity  or 
press  ot  bnslneaa,  or  the  intrlcacj  ut  the  queatioiis  In- 
TolTOd,  or  tor  any  other  cauae,  not  attributable  to  tho 
lAChe*  «t  the  partica,  but  within  the  control  ot  tlio 
Donrt,  the  Judgment  or  decree  may  bo  entered  retro' 
spectively.  as  ol  a  time  wbeu  It  should  or  might  haro 
bean  entered  up.  In  such  oasca,  upon  the  maxim  actus 
curia  tieiniiiain  gravahit  —  which  has  been  well  aaid  to 
be  founded  In  right  and  good  sense,  and  to  afford  a 
sate  and  cerialu  guide  tor  the  administration  ot  Justice 
—  It  is  the  dutj  ot  the  court  to  see  that  the  parties  did 
not  suffer  by  the  delay.  Whether  a  nunc  pro  tunc 
order  should  be  made  depends  upon  the  circumstances 
of  the  partlcuhu  case.  It  should  bo  granted  or  refused, 
as  the  Justine  of  the  cauae  may  require.  These  prin- 
ciples coutrol  the  present  cose.  Stutzmsn  was  alive 
when  the  cause  was  argued  and  submitted  tor  decree. 
He  wat  entitled  at  that  time,  orat  the  term  of  submis- 
sion, to  alalm  ita  Qnal  disposition.  A  decree  waa  not 
then  entered,  because  tho  case,  after  urgument,  was 
taken  under  advisement.  Tbe  delay  waa  altogether 
the  act  of  tbe  court.     Its  duly  waa  to  order  a  decree 

decree.  Bank  U.  8.  v.  WeUeger,  2  Pet.  481;  Clay  v. 
Hmlth.  Sid.*!!;  Qrlawold  v.  Hill,  1  Paine's  C.  C.  Rep. 
484;  Gray  v-  Brlgnardeilo.  1  Wall.  630;  Campbell  T. 
Mesier.4  Johns.  Ch.  313;  Vruom  v.  Ditmas,  5  Paige, 
KS;  Woodv.  Kejes,  Oid.  4Ti);  Perry  v.  Wilson,  7  Mnas. 
S83;  Currier  V,  Jjoweli.  10  Pick.  170;-Stickney  v.  Davis, 
17  id.  I6B;  Bpringfleid  v.  Wooster,  2  Cuah.  82;  Hkss  v. 
Cole,8ZBbr.  116;  Cumlln  v.  Ware,  1  Str.  428;  Aatley 
T.  Reynolds,  2  Id.  916 ;  Davies  v.  Davles,  D  Vesey,  461 ; 
Belsham  v.  Pcroival,  2  Coop.  Cases,  In  time  of  Cotteii- 
bam;  Green  v.  Cobden,  4  Scott's  Caa.  486;  Lawrence 
V.  HodgsoD.  Y.  k  J.  370;  Freeman  v.  Tranab,  12  C.  B. 
408;  CutliiiBun  v.  Lester,  1  Jurist,  P.  N.  B.  835  (UV 
Beevan'aR.  C.  SKi);  Blaisdale  v.  Harris,  KiM.  H.  101; 
2  Dan.  Ch,  Pr.  1017-18  (5lh  Am.  ed.);  TIdd's  Pr.  052. 
"  (4ttied.,  Am.  Notea);  1  Barb.  Ch.  Pr.  (2d  ed.l  341; 
Fraem.  on  Judg.,  !  &7.  No  Importance  is  to  bo  at^ 
taohed  to  the  fact  that  while  the  cause  was  under  ad- 
visement tu  to  a  flnol  decree.  Mitchell  asked  and 
obt^ned  leave  to  amend  his  answer.  Tho  leave  waa 
graiited  upon  terms,  but  as  tbe  terms  were  not  oom- 
plled  with,  the  amendment  waa  atrlcken  from  thelilea. 
The  question  must  therefore  be  determined  as  It  no 
Buiandmeut  of  the  pleadings  bad  been  attempted. 
Oeoreou(U.S.CI(«.Ct..S.D.Ohio,alOrmed.  SUteheU 
T.  Overman.  Opinion  by  Harlau,  J. 
CDMldcd  Feb.  38. 188L] 


JUBIBDICTION  — 

EKCB  UNUEH  STATE  BTATUTES— STATCTE  OP  OBBGOM. 

■(1)  Although  an  action  may  not  lie  at  common  law 
I  recover  damages  for  tho  death  of  a  person,  it  will  at 
te  civil  taw,  and  therefore  KembU  that  it  will  In  ad- 
miralty. A  marine  tort  isone  that  occurs  on  any  pub- 
uavigable  water  of  the  United  Statea,  whether 
caused  l>j  a  wrongful  act  or  omiHtiion,  aud  the  proper 
District  Court,  as  a  court  of  admiralty,  bos  juriadlo- 
tio»  of  a  suit  to  recover  damages  therefor.  The  jurla- 
diotlon  of  tho  National  courts  dues  not  always,  nor 
often,  depend  upon  the  origin  of  the  rights  ot  the  par- 
ties; and  where  a.  State  statute  gives  a  right,  the  same 
may  be  asserted  or  enforced  in  euch  courts  wheuever 
the  citizenship  uf  the  partlea  or  the  nature  of  the  sub- 
ject will  permit.  (21  The  right  given  by  aeotlon  367  of 
ttie  Oregon  Civil  Code  to  an  administrator,  to  recover 
damagea  on  account  of  tho  death  of  h'a  Intestate,  from 
tbe  party  by  whose  act  or  omisBiuu  auch  death  waa 
caused,  may  bo  enforcud  in  the  National  courta.  When 
a,  pasaenger  on  tho  railway  furry-boat,  plying  across 
tiio  Wallamet  river  between  East  I'ortland  and  Port- 
land, was  drowned  by  reason  of  tbe  negligence  uf  the 
owner  of  the  boat  or  its  servants,  n  marine  tort  waa 
committed,  for  which  a  suit  may  be  maintulned  in  the 
District  Court  by  the  administrator  uf  tbe  deceased  tu 
recover  the  damages  given  therefor  by  section  3GT, 
iiipni.  Cases  roferredto:  Waring  v.  Clarke,  6  How. 
451;  GeneEceCblet,  12  Id.  3S0;  Ptailadelphia,  etc..  R. 
Co.  V.  Philadelphia,  etc.,  Tuwboat  Co.,  33  Id.  214;  Tbe 
Commerce,!  Black.  57o;  The  Belfast.  17  Wail.  037;  In- 
Burance  Co.  V.  Dunham,  11  id.  25;  Higghia  V.  Butcher, 
Yelv.  89;  Baker  v.  Bulton,  1  Campb.  493;  Corey  v. 
Beikahire  R.  Co.,  1  Cush.  477;  Green  v.  Uudson,  etc., 
R.  Co.,2Keyes.  2W;  Fred  v.  Monroe,  20Wend.  210; 
Sullivan  v.  Union  P.  R.  Co..  3  Dili.  341 ;  Insurnuce  Co. 
V.  Brame,  1»  U.  S.  756;  The  Charles  Morgan,  4  P.  C. 
L.  J.  151;  Steamboat  Co.  v.  Chase,  18  Wall.  632;  The 
Sea  Gull,  Chase's  Deo.  15G;  Cutting  v.  Seabury,  1 
Sprogue,  622;  Tbe  Highland  Licbt,  Cboae's  Deo.  151; 
Railway  Co.  v.  Whltton.  13  Wall.  270;  The  Orleans,  11 
Pet.  184;  The  Planter,  T  id.  324;  Tho  Luttawana,  21 
Wall.  670;  Curtis  v.  Sutter.lS  Cai.  202;  Clark  v.  Smith. 
14  Pet,  •a»:  Lorman  v.  Clark.  2  McLean.  6G9;  Filch  v. 
Creighlon,  34  How,  100;  Mackay  v.  Central  R.  of  N.  J., 
4  Fed.  Rep.  017.  United  States  Ciro.,  Or^cm.  July. 
1880.  Uohnee  v.  Orcoon  i  Cvli/omla  Itailroad  Co. 
Opinion  by  Deady,  D.  J. 

NATt^BAIjIZATION  —  HAHRIAOB  OP  ALIEN  WOMAN  TO 
CITIZEN  NATURALiZEa  HEn.-Uiider  section  2of  tbe 
act  ot  Februaiy  10, 1H75  (section  liKM,  U.  S.  It,  S,),  an 
alien  woman  of  the  nice  or  clnas  ot  persona  that  are 
entitled  to  be  uatunilizcd  under  existing  1:iwb,  who  is 
married  to  a  citizen  of  tbe  United  States,  becomes  by 
tliat  acta  citizen  ot  tho  United  States;  and  such  ad- 
mission to  citizenship  baa  tbe  same  force  and  effect  as 
it  such  woman  had  been  naturalized  by  tbo  Judgment 
of  a  competent  court.  The  clause  In  the  statute  afore- 
said, "might  herself  be  lawfully  naiurallKcd,"  dues 
not  require  that  tho  woman  shall  hare  tbe  qualifica- 
tlouB  'of  resideuce,  good  character,  etc.,  as  in  case  of 
admission  to  cltizonsbip  In  a  Judicial  proceeding,  but 
it  la  sufficient  it  she  Is  of  tbo  class  or  race  ot  persons 
who  may  be  naturalized  under  existing  laws.  Regina 
V.  Manning,  2C.  &K.  880;  Burton  v.  Burton,  1  Kcyes, 
860;  Kelley  v.  Oneti,  7  Wall.  4D0:  2  Bisb.  on  Mar. 
Worn.,  I  SOS ;  Kane  v.  McCarthy,  63  N.  C.  200.  United 
Statea  Ciro.,  Oregon.  Deo.  16,  1880.  Leonard  v.  Orant 
Opinion  by  Deady,  J. 

BBKOTAL  of   CAP8B— COWTROYEBBr    DETIBMINIMO 
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RIGHT  TO,  NEED  NOT  BE    PRINCIPAL  ONE.  — Under  the 

secoud  clause  of  section  2  of  the  act  .of  March  3, 1875, 
any  suit  mentioned  therein  is  removable  whenever  it 
involves  a  controversy  wholly  between  citizens  of  dif- 
ferent States,  and  which  can  be  fully  determined  as 
between  them,  upon  the  petition  of  either  one  or  more 
of  the  plaintiffs  or  defendants  actually  interested  in 
Buch  controversy ;  and  it  is  immaterial  whether  such 
controversy  is  considered  the  main  or  principal  one  in 
the  suit  or  not,  or  what  other  controversies  or  parties 
are  incidentally  or  otherwise  involved  in  it.  See  Re- 
moval Cases,  100  U.S.  4(58;  Coal  Co.  v.  Blatchford,  11 
Wall.  174;  Gaines  v.  Fueutes,  92  U.  S.  20;  Taylor  v. 
Bockefeller,  18  Law  Reg.  301;  Donahue  v.  Mariposa 
Land  Co.,  5  Saw.  IGO;  Osgood  v.  Chicago,  D.  &  V.  A. 
Co.,  6  Biss.  336.   United  States  Circ,  Oregon,  Deo.  13, 

1880.  Bybee  v.  Hawkett.    Opinion  by  Deady,  D.  J. 

CONSOLIDATED  CORPORATIONS.  —  When  a  corpo- 
ration is  created  by  the  laws  of  one  St^te  and  then  be- 
comes consolidated  with  the  corporations  of  other 
States,  by  virtue  ot  the  laws  of  the  State  of  its  crea- 
tion and  of  such  other  States,  and  then  changes  its 
name  and  is  sued  by  such  changed  name  in  a  court  of 
the  State  where  it  was  created,  by  a  corporation  of  the 
same  State,  one  of  the  consolidated  corporations  cre- 
ated by  the  law  of  another  State  cannot  go  into  such 
State  court  and  have  the  cause  removed  into  the  Fede- 
ral court.    United  States  Circ.,  N.  D.  Illinois,  Jan.  .5, 

1881.  Chicago  A  Western  Indiaiia  Railroad  Co.  v.  LaJce 
Shore  &  MicJiigan  Southerrh  Railtoay  Co.  Opinion  by 
Drummond,  C.  J. 

Title  — TO  loos  cut  under  permit  retaining 

TITLE  IN  GRANTOR  — BONA  FIDE  PURCHASER  —  DAM- 
AGES.—  A  contract  between  a  citizen  of  New  Jersey 
and  a  citizen  of  Maine,  called  a  conditional  license, 
authorizing  the  grantee  to  enter  upon  the  lands  of  the 
grantor,  in  the  State  of  New  Hampshire,  and  cut  logs 
therefrom,  contained  this  clause:  **Said  grantor  re- 
serves and  maintains  full  control  and  ownership  of  all 
logs  and  lumber  which  shall  be  cut  under  this  permit, 
wherever  and  however  situated,  until  all  matters  and 
things  appertaining  to  or  connected  with  this  license 
shall  be  settled  and  adjusted,  and  the  sum  or  sums 
due  or  to  become  due  for  stumpage  or  otherwise  shall 
be  fully  paid.*'  Held^  that  a  bona  fide  purchaser  of 
logs  cut  under  this  permit  could  not  acquire  a  better 
title  than  the  grantee.  It  was  further  provided  that 
if  any  default  should  be  made,  the  g^ntor  should  have 
full  power  and  authority  to  take  all  or  any  part  of  said 
lumber  and  to  sell  and  dispose  of  the  same  at  public  or 
private  sale,  and  after  deducting  reasonable  expenses, 
commissions,  and  all  sums  which  were  then  due  or 
might  become  due  for  any  cause  *'  herein  expressed," 
should  pay  the  balance  to  the  grantees.  Ueld^  under 
this  clause,  that  the  grantor  was  not  entitled  to  recover 
in  trover  of  such  bona  fide  purchaser  the  whole  value 
of  the  logs  sold.  Authorities  cited :  Sawyer  v.  Fisher, 
82  Me.  28;  Emerson  v.  Fisk,  6  Greenl.  200;  Prentiss  v. 
Garland,  67  Me.  845;  Crosby  v.  Redman,  10  Rep.  806; 
Whipple  v.  Gilpatrick,  19  Me.  427;  Rawson  v.  Tuel, 
47  id.  506;  Bunker  v.  McKenney,  63  id.  529;  Hotchkiss 
V.  Hunt,  49  id.  213;  Sargent  v.  Gile,  8  N.  H.  825;  Hirs- 
ohorn  v.  Canney,  98  Mass.  149;  Coggill  v.  Hartford,  etc., 
R.  Co.,  8  Gi-ay,  545;  Ballard  v.  Burgett,  40  N.  Y.  814; 
Austin  v.  Dye,  46  id.  500;  Sargent  v.  Metcalf,  5  Gray, 
806;  Burbank  v.  Crooker,  7  id.  158;  Deshon  v.  Bige- 
low,  8  id.  159;  Zuchtman  v.  Roberts,  109  Mass.  53; 
Benner  v.  Puffer,  114  id.  876;  Salomon  v.  Hathaway, 
126  id.  482;  Kenney  v.  Ingalls,  id.  488;  Copland  v.  Bos- 
quet, 4  Wash.  C.  C.  588 ;  Clark  v.  Wells,  45  Vt.  4 ;  Dun- 
can v.  Stone,  id.  118;  Dunbar  v.  Rowles,  28  Ind.  225; 
Griffin  v.  Push,  44  Mo.  412;  Ridgeway  v.  Kennedy,  52 
id.  24;  Bailey  v.  Harris,  8  Iowa,  331;  Robinson  v. 
CbapUae,  9  id.  91;  Baker  v.  Hall,  15  id.  277;  Sumner 
V.  MoFarlAu,  15  Kaa,  600;  Rose  v.  Story,  1  Penn.  St. 


190;  Becker  v.  Smith,  59  id.  469;  Enlow  y.  Kleim,  79 
id.  488;  Angier  v.  Taunton  Manuf.  Co.,  1  Gray,  G21; 
Brown  v.  Haynes,  52  Me.  578;  Duncan  v.  Stone,  45  Vt. 
118.  U.  S.  Circ.  Ct.,  Massachusetts,  Deo.  21,  1880. 
Homans  v.  iVetoton  et  aZ.    Opinion  by  Lowell,  C  J. 
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Corporation  — THAT  mortgage  was  invaud  as 

TO,  MAY  NOT  BK  SET  UP  BY  PURCHASER  UNDER  KXIBGU- 

TiON  AGAINST. —  A  uotico  of  meeting  of  stockholders 
of  a  corporation  was  stated  among  other  things  to  be 
to  authorize  the  issue  of  bonds  to  the  extent  of  $100,000 
to  be  secured  by  mortgage  on  the  corporate  property. 
The  meeting  actually  authorized  the  issue  of  $150,000 
bonds,  which  were  issued.  Held,  that  a  purchaser  at 
an  execution  sale  of  the  corporation's  equity  of  redemp- 
tion could  not  object  to  the  validity  of  the  bonds  and 
mortgage  even  under  a  statute  providing  that  no  mort- 
gage of  the  real  estate  of  any  corporatioa  should  be 
valid  unless  authorized  at  a  meeting,  notice  of  the  ob- 
ject of  which  had  been  given  to  the  stockholders.  The 
purpose  of  the  statute  was  to  protect  stockholders 
only.  A  statute  making  usurious  mortgages  utteiiy 
void  was  in  Massachusetts  construed  not  to  autboiiza 
strangers  to  the  consideration  to  question  such  amort- 
gage.  Green  v.  Keep,  13  Mass.  515.  In  Rex  ▼.  Hips- 
well,  8  B.  &  C.  466,  it  was  intimated^that  the  word  void 
in  a  statute  might  bo  construed  voidable  where  the  pro- 
vision is  introduced  for  the  benefit  of  partiea  only,  bat 
not  where  it  is  introduced  for  public  purposes  and  to 
protect  those  who  are  incapable  of  protecting  them- 
selves, and  though  this  distinction  has  been  questioned 
(Rex  V.  St.  Gregory,  2  Ad.  &  El.  99),  much  good  reaaoQ 
lies  at  the  foundation  of  it.  If  it  is  apparent  that  an 
act  is  prohibited  and  declared  void  on  grounds  of  gen- 
eral policy,  we  must  suppose  the  legislative  intent  to 
be  that  it  shall  be  void  to  all  intents ;  while  if  the  man- 
ifest intent  is  to  give  protection  to  determinate  indi- 
viduals who  are  siU  jnris^  the  purpose  is  sufficiently 
accomplished  if  they  are  given  the  liberty  of  avoiding 
it.  A  statute  would  strike  blindly  if  the  letter  alone 
were  to  be  regarded,  not  the  spirit.  A  statute  declared 
that  certain  indentures  not  made  as  by  the  statute 
provided  should  **  be  clearly  void  in  law  to  all  intents 
and  purposes;"  and  it  was  nevertheless  held  that  if 
acted  upon,  the  apprentice  gained  a  settlement  thereby. 
St.  Nicholas  v.  St.  Peter,  Strange,  1066.  And  in  Ohio 
a  purchase  at  a  judicial,  sale  by  one  who  acted  as  ap- 
praiser of  the  property,  though  the  statute  declared 
it  should  be  *'  considered  fraudulent  and  void,*'  was 
held  to  be  voidable  only  on  a  proceeding  by  a  party  In 
interest  directly  for  the  purpose  of  avoiding  it.  Teiw 
rell  V.  Auchauer,  14  Ohio  (N.  S.),  80.  This  subject  Is 
considered  at  length  and  many  authorities  examined 
in  State  v.  Richmond,  26  N.  H.  132.  Beecherv,  Mar- 
quette &  Pacific  RoUiug  Mill  Co.  Opinion  by 
Cooley,  J. 

Execution— AGAINST  individual  partnsb  not 

I^KVIABLE  ON  PABTNERSHIP  PROPERTY  —  BKPIjKVIN. — 

A  sheriff,  under  an  execution  against  one  Van  Etten, 
levied  upon  and  removed  specific  articles  constituting 
the  stock  of  a  livery  stable  in  the  possession  of  one 
Dubois,  on  the  ground  that  Van  Etten  had  an  Interest 
as  partner  with  Dubois  therein.  Held^  that  the  seis- 
ure  was  wrongful  even  if  Van  Etten  was  partner  Id 
the  ownership  of  the  property,  and  Dubois  was  enti- 
tled to  maintain  replevin  therefor  against  the  sheriff. 
Though  Van  Etten*s  interest  as  partner  was  subject  to 
his  debts,  it  would  not  be  an  interest  In  the  spedfle 
articles  belonging  to  the  firm,  but  only  an  Interest  la 
the  surplus  that  should  remain  after  the  debts  of  ths 
firm  were  paid.     Hawkey  ▼.  Garrett,  1  Yes. 286;  Twj^ 
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lorv.  Fields,  4  Id.  SeO;  SkipT.U<Lrwood,38nauBt.58G. 
MeuiClmQ  bli  ahire  Is  not  aepanible  from  tbe  abaro  ut 
hii  Dop&rtiiar,  fur  he  haa  no  aeparate  property  lu  thci 
UMta  ut  the  Orm.  Nenmau  v.  Bean,  21  N.  H.  SS,  98, 
His  ilwre  Is  also  aubjeot  to  tbe  flual  adjustment  of 
BCoouQti  betwBOQ  tbe  parCiiera  themselvea.  Seiriae  v. 
BriKK*.  31  Miab.  US.  If  auy  levy  of  an  execution  upou 
sucli  an  iuterest  can  be  made,  It  must  be  so  made  ftnd 
euforosd  as  to  protect  all  rights  of  olbere.  Ods  mau'i 
Interest  must  not  be  tacriflced  beoiLuse  snotber  wbo  la 
lusoolated  with  him  In  business  tiappeus  to  be  In  debt. 
SpeciOo  chattels  oinst  not  be  taken  on  tho  eiecutioii, 
because  tbe  apeolSo  ohattela  are  owned  by  the  firm  and 
not  br  either  of  the  partners.  Qibson  t.  Stevens,  7  N. 
H.  8S2;  Morrison  t.  Blodgett,  8  Id.  236;  Tredewell  v. 
Brown,  13  Id.  S90;  Brewster  v.  Hamniet,  4  Conn.  UO; 
Hatter ot Smith,  IGJohns.  102;  Nllusv.  Maddox.28Uo. 
77.  The  utmost  extent  ot  the  ofBoer's  rights  —  If  be  can 
levr  at  bU  —  must  be  to  selie  the  interest  of  tbe  part- 
ner, whatever  It  may  be,  subject  to  all  the  partnership 
debts  and  to  the  final  aecountliiK.  Church  v.  Knoi,  2 
Conn.  6Ui  Tappan  v.  Blalsdnil,  G  N.  H.  183;  Sirrloe  v. 
Briggs,  81  Mich.  U3;  Bemkelmer  v.  Bemlnsway,  38 
Penn.  43!^;  Knerr  r.  HofTtnnn,  W  Pcnu.  St.  120.  As 
was  said  by  Campbell,  J..  In  Hnyues  t.  Knuwlea,  30 
Hicb.  407,  410:  "Tbe  partner  no  £  sued  cannot  on  any 
principle  of  Jnttlee  be  placed  in  any  worse  condition 
by  a  oreditorof  his  partner  than  he  could  havobeen 
by  bla  own  partner."  At  most  for  tho  purposes  uf  his 
writ  the  otBoer  only  takes  the  debtor's  place  and  seizes 
an  interest  that  can  only  be  measured  by  Dual  account. 
Tandlke  T.  Rosskam,  03  Penn.  St.  330.  And  tho  aotioii 
of  reptevto  could  not  be  defeated  un  the  ground  that 
tbe  partner  bringing  it  was  not  posaessed  ol  tbe  entire 
ownership.  E^h  partner  "hasan  entire  as  well  aa  a 
joint  Interest  in  tbe  whole  of  the  joint  property.  A 
levy  then  to  afTect  the  interest  of  a  partner,  cannot 
loach  a  apeclSa  proportion  ol  the  Koods,  nor  the  whole, 
because  others  have  property  in  every  part  as  well  as 
Che  whole,  conpled  with  a  riKbt,  veatiug  hi  contract,  to 
use  them  for  tbe  purposes  for  vrhich  the  partnership 
vras  Instituted."  Deal  t.  Bugue,  20  Penn.  8t.  228,  233. 
.And  aee  Atkins  t.  S&xton,  TT  N.  Y.  195.  Htitchtmoit 
"w.  Dubolt.    Opinion  by  Cooley,  J. 


XBOKIPTB  or  BDBnms  NOT  LIABLE.  —  Bcecber  was  tbe 
owner  ot  a  hotel,  and  Williams  proposed  in  vrritiuR  to 
"hire  the  use  of  it"  from  day  to  day  and  open  and 
keep  it  as  a  hotel.  Tbe  proposal  was  accepted  and 
Williami  opened  the  hotel  and  kept  It  as  such,  it  being 
Hreod  that  Beeober  should  receive  tor  the  use  a  sum 
sqnal  to  one-tbird  the  gross  earnings  or  receipts. 
Beeoher  waa  not  held  out  as  a  partner,  and  hod  no 
wntrol  over  tbe  basiuess.  Hrtd,  that  Beecber  was  not 
liable  M  partner  for  supplies  fumisbed  Williams  lu  the 
botel  bnslneas.  There  may  be  a  participation  In  the 
groM  retnma  that  would  make  the  receiver  a  partner. 
■ud  there  may  be  one  that  would  not.  Gross  returns 
■re  net  profits  and  may  be  large  when  there  are  no 
proOle,  but  it  cannot  tie  predicated  of  either  gross  re- 
tainw  or  profits  that  the  right  to  participate  is  conclu- 
•iTe  erldenOB  ot  partnership.  This  Is  settled  law  both 
In  Bnidand  and  in  this  country  at  this  time.  It  was 
noosnlied  In  Hlnman  t.  LIttell,  23  Mich.  464.  And  in 
Hew  York,  where  the  doctrine  that  participation  in 
^oUta  proTea  partnership  has  been  adhered  to  most 
ekisaly.  It  is  admitted  there  are  exceptions.  Eager  v. 
Crawford,  TS  N.  T.  97.  See,  also,  Ixiomis  v.  Marshall, 
13  Oonn.  9,  SB;  In  Cox  v.  Hickman.  6  H.  L.  Cos.  268, 
U  la  said  th»t  the  tesl  ground  ot  liability  of  one  sought 
to  be  nude  «  partner  is  that  the  trade  faas  been  carried 
on  by  peiaons  acting  on  his  bebalf.  When  that  la  the 
oMe  be  la  liable  in  Che  trade  obligations,  and  entitled 
to  It*  proftca  or  te  a  share  of  them.  It  is  not  strictly 
oomet  to  «v  that  bli  right  to  abare  in  the  profits 


uinkcB  him  liable  to  the  debts  ot  tbe  trade.  Tbe  cor- 
rect mode  lit  stating  tbe  propoaitkni  is  to  say  that  tbe 
same  thing  which  entities  bini  to  the  one  makes  him 
llHble  to  the  other,  namely,  the  fact  that  the  trade  haa 
been  carried  on  In  bis  behalf;  f.  c,  that  he  stood  In 
the  relation  of  principal  to  the  person  acting  oatenaibiy 
as  tbe  traders  by  wbnm  the  linbUities  have  been  lncur> 
red,  and  under  whose  managemeiiC  tho  profits  have 
lieeii  made.  What  waa  declared  to  be  law  lu  Waugh 
V.  Carver.  1  H.  Bl.  23r>.  is  overruled  in  Great  Britain. 
Klishavr  v.  Jnkcs,  3  B.  &  S.  SIT;  Shaw  v.  Gault,  16 
Irish  C.  L.  357;  Holme  v.  Hammond,  Ii.  R.,  7  Exoh. 
218;  Ri  parte  Dpibaiie,  T  Ch.  Dlv.  411.  And  though 
in  New  York  courts,  hampered  somewhat  by  early 
cases,  have  not  felt  themselves  at  liberty  to  adopt  and 
follow  the  decision  In  Cox  v.  Uickmnn  to  the  full 
extent,  the  American  authorities  in  tho  main  are  in 
harmony  with  it.  That  Is  sbowu  in  Eastmaii  v.  Smith, 
63  N.  H.  276,  where  the  authorities  arc  collated.  It 
must  be  admitted,  however,  that  the  attempts  at  an 
application  ot  Ibe  test  to  the  complicated  facts  of  par- 
ticular casus  have  not  been  productive  ot  barmonioiis 
rcBulta.  See  Champion  v.  Bostwick,  IS  Wend.  1T5; 
Eastman  v.  Clark,  63  N.  II,  370;  Farmer's  Ins.  Co.  v. 
Ross,  29  Ohio  81.420;  Muaier  v.  Trumpbcmr,  6  Wand. 
274;  Kverelt  v.CbBpmBn,«Conn.3l7;  Loomlav.Mai^ 
shall,  12  id.  69;  Moure  v.  Smith.  10  Alu.  674;  Bowman 
v.  Bailpy,  10  Vt.  170;  Price  v.  Alexander,  2  Greene 
(lowa),4?7;  Dunham  T.  Rogera,  1  Penn.  St.  256;  Per- 
rliie  V.  Hankinsnn,  11  N.  J.  181 ;  Holmes  v.  Old  Colony 
n.  Co.,  G  Gray,  68;  Bradley  v.  White,  10  Meto.  308. 
Dcechtr  v.  Btis/t.    Uplniou  by  Cooley.  J. 


INSURANCE  LAW. 

B  Br  ACT  or  AOEN'T.  —  PlaintllT  applied  to  au 
agent,  who  was  soliciting  agent  tor  two  fire 
companies,  defendant  and  another  one,  with 
authority  from  dofondant  to  receive  and  forward  (or  its 
approval  applications  tor  Insurance,  to  have  the  same 
propertylnsurediu  thetwocompauks.  The  agent  filled 
up  tho  application  to  defendant,  which  waa  signed  by 
plalntlCT,  the  agent  explaining  to  him  how  the  question 
in  regard  to  other  insurance  should  be  answered.  The 
application  did  not  mention  tbe  contemplated  assur- 
ance In  the  other  comjiaiiy,  but  the  agent  was  to  notify 
defendant  of  it.  Upon  tfais  applicatlcin  defendant  is- 
sued Its  policy  and  sent  it  to  the  agent  for  delivery. 
He  delivered  It  ut  the  same  time  with  the  policy  of  the 
other  company,  defendant's  policy  not  having  Indorsed 
on  it  a  consent  to  such  other  insurance.  The  policy 
contained  a  condition  that  in  case  of  other  Insurance 
without  a  consent  indorsed  on  the  policy,  such  policy 
ahoatd  be  void.  lUhl,  that  dereT]dBnt  was  chargeable 
with  its  agent's  knowledge  ot  tbo  application  for  and 
IsBuance  ot  the  policy  ot  the  other  company,  and  that 
by  delivering  its  policy  without  indorsing  Ita  consent 
to  the  other  Insurance,  it  waived  aa  to  auoh  other  in- 
surance the  condition  In  its  policy  referred  to.  Min- 
nesota Supreme  Court,  Dec.  80, 1860.  Sroiidiip  v.  St 
PatilFirc  und  Marine  Ina.  Co.  Opinion  by  OllOlIan, 
C.J. 

CONBTRDED  AOAINBT  IHSUBBR  — 

(1)  A  continuing  warranty  In 
a  policy  of  Insurance,  the  breach  ot  which  (whether 
Injurious  to  the  insurer  or  not)  avoids  the  policy,  being 
in  the  uature  ot  a  forfeiture,  must  be  construed  as 
strongly  gainst  the  Insurer,  and  as  favorably  for  the 
insured,  as  Its  lerms  will  reasonably  permit.  See 
I^we  V.Hyde,  3D  Wis. 845:  Lyman  v.  Babcock,  40id. 
508;  Morse  v.  Ins.  Co.,  30  id.  531,  MO;  Appleton  Iron 
Co.  V.  B.  A.  Ash.  Co.,  40  id.  23,  33;  Ins.  Co.  v.  Wright, 
1  Wall.  468;  Western  Ins.  Co.  v.  Cropper,  32  Penn.  at. 
SSI;  Hoffman  V.  Ins.  Co„a3N.'^.ttV-,  C&Q.Vsa^.'Vo*- 
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Co.,  15  id.  4M.  461;  LlrliiKStnii  t.  Sllcklea,  T  Hill.  IXT.; 
Culleri  V.  Spriiigfleld  iiiB.  Co.,  1  Sum.  43,  «;  Breasled 
T.  FHrmerB'  Loui  &  TmaL,  Co.,  i  Seld.  30j:  Ye&taii  v. 
JVy.SCrftnoh,  341;  Nat.  Bank  v.  Ihb.  Co..  6  Otto,  (178; 
HtQitb  T.  IiiB.  Co.,  3S  K.  T.  399:  Boou  v.  vEtna  Ins.  Co., 
4aCouu.B8ei  Schuuck  v.  G.  W.  b  W.  F..  U  Wis.  aCH. 
fil  A  flre  lnBuranco  poUcj  declares  that  It  the  premiaeB 
■ball  beooma  vacniit  "  irithout  immediate  iiotloe  to  the 
Qompaiif,  Bud  iudorsemoiit  made  on  the  polioj,"  the 
ooiiCract  of  insurance  shall  bwoma  void.  It  tbeu  pro- 
vides that  the  itisuratioo  "mafalso  be  termiuated  nb 
sii;  time  at  the  option  of  the  comjiaiij.  hy  giving  a 
■written  notice  to  tbat  eflfeot  to  the  insured,"  and  that 
"  lu  such  case  the  assured  sball  bo  entltltd  to  claim  a 
ratable  pru  port  ion  of  tlio  premium,"  etc.  Held,  that 
the  tiidoraemeiit  here  moutioncd  cannot  bo  construed 
to  be  an  indoraemeiit  i>t  tLe  consent  of  the  oompanj  to 
a  continuance  of  the  insurance  during  such  vacancy, 
but  merely  of  tbo  fncl  that  iiotloe  of  the  vsoanoy  bad 
bean  given,  and  that  nbere  such  a  notice  has  been 
promptly  given,  it  the  company  would  relieve  itsElt 
from  further  liability  on  the  policy,  11^  rauat  uotlty  the 
Insured  of  itaoptiou  to  do  so,  and  return  the  unearned 
part  of  the  premium.  The  irant  of  such  notice  from 
the  insurer  to  the  assured  is  not  waived  or  cured  bj 
IcnowlodtEe  on  the  part  ot  [he  assured  that  the  insurer's 
agents  bad  general  instruetinns  not  to  carry  policies  In 
■uoh  cases.  See  Boone  v.  .£tna  Ina.  Co.,  10  Conn.  6S6. 
Wisconsin  Supremo  Ct.,  Dec.  17,  1880,  Wak'Jkldy. 
Orient  Insurance  Co.  of  Hartford.  Opluiou  by  Tay- 
lor, J. 


II  an  appliontion  for  lite  Insarance 
made  by  a  husband  in  bis  wife's  name  in  18T1  upon  his 
own  life,  were  these  qucslions:  "Are  your  habits  of 
life  correct  and  temporate?  Have  they  always  been 
BO?"  To  which  he  answered:  "Yes;  drink  at  times." 
In  18T7  the  wife,  la  a  petition  lu  an  action  against  her 
husband,  upon  information  and  belief  swore  that  ever 
since  her  marriage  "  defendant  had  been  addicted  to 
the  excessive  use  of  intoxioating  liquors,  causing  bim 
to  bo  frequently  In  a  drunken  and  irresponsible  condi- 
tion ot  mind."  In  an  action  upon  the  lite  insurance 
policy  by  the  wito,  this  petition  was  Introduced  In  ori- 
deuce  and  there  wna  no  contradictory  evIdBnce.  Held, 
that  the  evidence  furiiished  bj  the  petition  showed 
tbs  itatements  In  the  application  referred  to  to  be  un- 
true, that  allhough  the  wife  had  not  signed  the  appli- 
cation she  was  bound  by  it.  and  that  under  a  condition 
makiug  such  stateinvnts  WHrraiitles  rendering  the 
policy  void  if  untrue,  plalntllT  waa  not  entitled  to  re- 
cover on  the  policy.  Now  York  Superior  Court,  Gen- 
eral Term,  October,  1880.  Furnin  v.  JMuEuoI  Life  Jn- 
•iirunce  Co.    Opinion  by  Sedgwick,  3. 


KEIF  BOOKS  AND  NEW  EDITIONS. 

GREJtT  SPRECBES  BT  GtlKAT  LAWTKRB. 
A  CnlUetlon  o/ .^Irmmifnf*  and  Bpacha  before  Cnurtt  and 
JuHa,  By  eminent  lawyers,  with  Intmdactory  Nol«a. 
Analysis,  etc.  By  Williun  I,.  Bnyder,  of  Ihe  New  York 
Bar.  New  York  :  Baker,  Voorhls  &  Co.  Pp.  ivl,  748. 
'pUE  plan  of  this  book  Is  one  that  must  commdDd 
X  Itself  to  the  profession.  To  preserve,  collect  and 
iCroup  the  perishing  memorials  ot  the  leHrulng.  the 
eloquence,  tba  Independence,  and  the  lofty  moralltj 
of  the  apostles  and  prnjihets  of  the  low.  Is  an  interest- 
ing, a  pious  and  a  usfiful  undertaking.  It  is  probable 
that  several  of  the  livlns;  fireat  men  of  our  profegslon 
will  be  mainly  made  known  to  posterity  by  this  vol- 
ame,  and  oth<>rB,  whose  reputation  is  part  of  tbe  his- 
tory of  our  country,  will  be  the  more  clearly  and  firmly 
fixed  In  tbe  mind  of  coining  generations  by  these  pnges. 
Saeh  a  work  moit  b«  dlfflcult  of  execution.    Where 


the  remains  are  abundant,  the  task  of  selection  is  per- 
plaxiiig;  nnd  in  many  cases  the  remains  are  exceed- 
ingly small  and  scattered.  To  illualrale  Ibis,  we  are 
Informed  that  the   pamphlet  of  the  speech   by  Cboate 

unattainable.  The  compiler  most  needs  combine 
speeches  involving  great  principles  ot  government  and 
of  human  action,  those  illustrating  great  crises  la 
history,  and  those  appealing  to  the  passions  and  the 
emotions.  In  this  respect  of  general  complexion.  Mr. 
Snyder  bos  succeeded  well.  He  gives  ua  tbe  patriotio 
fervor  ot  Heory:  the  calm  consideration  of  constitu- 
tional law  by  Webster;  the  wrapt  brilliancy  of  Cbopte; 
and  the  bold,  indignant  and  independent  vindication 
of  the  rights  ot  the  citizen  against  an  eucroaehing 
government,  by  Black  and  Beach.  And  what  a  tcalaif 
of  power  and  genius  he  sets  before  usl  What  a  bead 
roll  of  honored  names  — Henry,  Pinkney,  Wirt.  Web- 
ster. Prentiss,  David  Paul  Brown.  Seward.  O'Conor. 
Chanto.  Stanton.  Brady,  Evarts,  Porter,  Beach,  Black, 
Field,  Ervkine,  Uaekintosh,  Plunkett,  Curran.  But 
the  reader  will  mi«s  several  names,  on  both  sides  of  the 
ocean,  wbiib  be  would  naturally  look  for  here.  In 
Englond.  scarcely  second  to  (be  greatest  advocate  ot 
ail  time  —  Erskine,  whose  name  we  never  write  or  prw- 
uounoo  without  a  thrill  ot  admiration  and  gratitude — 
are  Brougham,  Scarlett,  Dunning,  and  Follett.  And  la 
America  the  two  very  greatest,  perhaps,  as  purs  law- 
yen,  are  Cushiug  and  Curtis.  Tbcse  omissions  cannot 
be  occidental,  and  lead  us  to  believe,  what  wo  eonuot  but 
hope,  that  thla  volume  Is  but  the  opening  number  of  a 
gerlea.  Passlnjt  the  selection  ot  names,  tbo  selortioa 
of  representative  examples  ot  their  powers  and  char- 
acteristics is  even  more  dlfflcult.  In  this,  the  limits  ot 
the  work  no  doubt  frequeutly  compel  >  reluotaat 
adoption.  But  a  recital  of  the  subjects  will  attest  the 
good  judgment  which  the  edlt<ir  has  generally  dis- 
played, and  the  variety  which  he  has  managed  to  in- 
fuse. The  list  Is  OS  follows:  Patrick  Henry,  on  tbe 
right  at  the  State  to  confiscate  British  debts;  William 
Pinkney,  on  the  law  of  constructive  treason.  In  tbe 
Uodgea  case;  William  Wirt,  on  tbe  right  of  Congress 
to  regulate  commerce.  In  the  steam -navigation  case  of 
Gibbons  V-  Ooden;  Daniel  Webster,  on  State  Insolvent 
Inn-3.  In  Ogden  v.  SaunderK;  Prentliw,  on  the  right  of 
self-defense.  In  the  Wilkinson  murder  case;  David 
Paul  Brown,  on  the  right  of  aelt-pre serration,  in  the 
case  ot  Holmes,  tbe  mariner.  Indicted  for  throwing 
overboard  passengers  to  save  the  crew  in  shipwreck; 
Seward,  In  defense  ot  the  Idiot  Freeman  accused  of 
murder:  O'Conor,  on  the  right  ot  the  citilMli  to  In- 
demnity from  tbe  government.  In  tbo  case  of  the  brtfr 
Armstrone;  Chnate,  In  the  Dalton  divorce  ease;  Stao- 
ton,  on  the  right  of  the  husband  to  kilt  his  wife's 
seducer,  in  the  Sickles  case;  Brady,  In  defense  of  the 
"Savannah"  privateer,  Indiolod  for  piracy:  Evarta, 
for  tbe  government  in  the  same  case;  Porter,  on  tba 
constitutionality  of  the  legal-tender  acts,  in  the  case 
ot  itfetropDlifnii  Bank  v.  Van  Dyck;  Beach,  in  defense 
of  Col.  North,  before  the  military  commission,  on  iha 
charge  of  tampering  with  soldiers'  Totes;  Black  In 
defense  of  the  right  to  trial  by  Jury,  in  ExjiarU  MiUS' 
gan:  Field,  on  the  coDstitutioDolity  ot  the  "Entorc«- 
ment  Act,"  In  V.  S.  v.  Cralkaluuih ;  Brakioe.  In  vlndl- 
catlon  at  Cbristiauity,  in  Williams'  oaaa;  Hackliitoab, 
in  vindication  of  tree  speecb  and  free  printing,  in  be- 
half of  Peltier,  indicted  for  libel  on  Napoleon; 
Plunkett,  in  the  '■bottle  riot  "  enaeot  Rexl.  Forbrt; 
Cumn.  In  vindication  of  the  rights  of  an  outraged 
husband,  in  the  Orini.  con.  case  of  Mangy  v.  Jlfarqnd 
of  Headfort,  We  omit  any  particular  mention  of  the 
speeches  01  North  in  Rex  v.  Forbm.  sjid  Hoar.  Qulnn. 
and  Ponaouby  in  the  Maaay  oase,  thinking  tbe  apAOO 
occupied  by  them  might  have  been  better  einpl<^adt 
not  only  tor  greater  name*  but  tor  greater  Twta^. 
With  a  number  ot  tbeee  ipeeoliM  wo  tiaro  long  bMB 
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familiar;  others  arc  quite  now  to  us.  Wo  Bhould  have 
preferred  Pinlmey's  Bpeeoh  in  tho  case  of  the  NeiroWlo, 
if  obtainable — a  speech  which  tho  great  chief  justico 
felt  constrained  to  praise  and  refute  in  his  judRment. 
For  Webster  we  certainly  should  have  preferred  tho 
extant  speech  in  the  White  murder  case,  one  of  tho 
two  greatest  speeches  ever  delivered  in  a  criminal  court 
in  this  couutiy,  to  the  very  diy  bones  of  the  insolvent 
law  case.  This  is  the  extent  of  our  criticism.  In 
every  other  instance,  so  far  as  we  can  judgo,  Mr.  Sny- 
der has  made  the  best  possible  selection  where  there 
was  any  room  for  choice.  In  the  instances  c>f  Henry, 
Seward,  and  Mackintosh,  there  was  no  placo  for  hesi- 
tation. These  three  speeches  are  immortal.  In  the 
instances  of  Prentiss,  Choate,  Brady,  Stanton,  Brown, 
it  was  probably  a  case  of  **Hob8on*s  choice;"  where 
there  was  ample  room  for  choice,  as  in  the  instances  of 
Erskine  and  Curran,  the  choice  has  been  discroctly  ex- 
ercised. In  the  instances  of  living  men  — O'Conor, 
£varts,  Porter,  Beach,  Black,  Field — the  choice  was 
probably  regulated  by  the  predilection  of  tho  orators 
and  the  constraint  of  space.  This  volume  will  some- 
what shake  the  current  belief  in  tho  disappoarance  of 
eloquence  from  our  times,  and  our  living  advocates  do 
not  here  suffer  by  comparison  with  their  great  prede- 
cessors. It  will  be  sufficient,  in  proof  of  this  assertion, 
to  cite  the  peroration  of  Mr.  Beach's  grand  speech  in 
the  North  case,  and  a  comparison  of  this  with  that  of 
Piulmey,  or  those  of  Prentiss  and  Brown.  Compare 
also  the  speeches  of  our  other  living  advocatos  with 
those  of  Wirt  and  Webster  on  constitutional  ques- 
tions, and  pause  will  bo  given  to  tho  laudator  temporis 
aeti.  Above  all,  however,  in  tho  domain  of  mere 
emotional  advocacy,  shines  the  name  of  Choate,  while 
on  a  plane  even  still  higher  and  nobler  wo  rank  tho 
anrivalled  plea  of  Seward  in  tho  Freeman  case.  This 
production  we  have  read  probably  a  dozen  times,  and 
its  freshness,  interest,  independence,  humanity,  and 
overmastering  power  are  as  potent  over  our  mind  now^ 
ss  at  the  first.  All  things  considered,  it  seems  to  us 
this  wonderful  effort  is  at  tho  head  of  the  intellectual 
triumphs  chronicled  in  this  volume.  This  country 
owes  a  debt  for  tho  statesmanship  of  Seward  which 
tatare  ages  will  recognize,  but  can  nover  cancel;  but 
what  a  lawyer  was  lost  in  tho  statesman  I 

Mr.  Nelson's  editorial  contributions  are  of  the  most 
osefal  and  intelligent  description.  He  gives  an  excel- 
lent Introduction,  on  tho  subject  of  oratory.  lie 
prefixes  to  each  speech  a  careful  numbered  analysis  of 
its  topics,  and  divides  and  numbers  tho  speech  to  cor- 
respond. He  also  prefixes  to  each  a  concise  explana- 
tion and  statement  of  the  occasion  of  its  delivery.  IIo 
has  famished  a  detailed  index.  On  tho  whole  thero 
can  be  no  hesitation  in  pronouncing  this  an  admirable 
woric,  worthy  a  place  in  tho  library  of  every  lawyer 
and  scholar,  and  of  earnest  study  by  every  man  who 
needs  to  learn  something  of  what  tho  cause  of  human 
freedom  and  good  government,  and  the  protection  of 
the  citizen  in  the  enjoyment  of  lifo,  liberty  and  happi- 
owe  to  the  legal  profession. 


CORRESPONDENCE. 

Appointment  of  Guardian  b7  Father. 

Editor  of  the  Albany  Law  Journal: 

In  jour  Journal  of  April  2, 1881,  page  262,  I  find 
therein  that  a  Mr.  Rockwell  proposes  to  introduce  a 
^ill  in  the  Legislature  "  that  no  father  shall  appoint  a 
m  of  his  child  by  will,  and  dispose  of  its  cus- 
and  tuition  by  deed,  without  the  written  con- 
it  of  the  mother,  if  living."    And  then  follows  the 

**  We  believe  this  is  already  the  law.'* 
At  the  last  General  Term  of  the  Supreme  Court  in 
*Uii  district,  before  Davis,  Brady  and  Daniels,  JJ.,  I 


argued  tho  case  of  FiUgernld  v.  FUzgerald^  for 
appellant,  claiming  that  the  act  of  April  10, 1862,  wl 
ruuds  a3  follows:  *' 9  6.  Xo  man  shall  bind  his  cl 
to  apprenticeship  or  service,  or  part  with  the  con 
of  such  child,  or  create  any  testamentary  guard 
thereof,  unless  tho  mother,  if  living,  shall  in  wril 
assent  thereto,"  is  the  law  of  this  State  at  the  prea 
time,  but  tho  General  Term  held,  Brady,  J.,  wril 
tho  opinion,  that  that  act  was  repealed  by  implicat 
by  tho  act  of  1871,  chapter  32,  which  amended 
Ilevised  Statutes,  and  sustaining  tho  opinion  of  J 
tice  Van  Vorst,  delivered  at  Special  Term,  in  the  < 
of  TlMm\}8on  v.  Thonipsmu  65  How.  I^.  494. 

It  is  but  just  to  remark  that  in  1872  I  had  a  case, 
case  of  Cole.8  v.  Coles^  not  reported,  and  involving 
samo  question  which  camo  up  before  tho  late  Jus 
Ingraham,  on  hahtaa  corpus^  at  Special  Term,  Chi 
bers,  and  he  held  tho  act  of  18G2  to  bo  in  full  fo: 
notwithstanding  tho  act  of  1871,  already  alluded 
As  has  been  very  justly  remarked  by  Justice  Brad] 
tho  opinion  in  Fitzgerald  v  Fitzgerald,  not  yet 
ported,  tho  court  is  bound  to  hold  tho  act  of  186 
repealed,  and  by  thus  holding,  gravo  wrongs  and  he 
ships  may  bo  infiicted  on  affectionate  and  desem 
mothers,  but  that  it  is  tho  duty  of  the  Legislature, 
proper  legislation,  to  rectify  the  evil,  rather  than  t 
courts  should  depart  from  the  well-settled  rulei 
statutory  construction. 

With  these  considerations  in  view,  it  is  eminei 
just  that  this  vexod  question  should  bo  settled 
proper  legislation. 

Your  obedient  servant. 


New  York,  April  G,  1881. 


TnOMAS  NOLA] 


[Wo  were  not  aware  of  the  above  state  of  fa^ 
and  we  fully  agree  with  our  correspondent's  rec< 
mcndation. — Ed.  Alb.  L.  J.] 

An  Explanation. 

Editor  of  the  Albany  Law  Jouriial: 

As  a  member  of  tho  committee  of  the  Bar  Asso 
tion  of  the  city  of  New  York  who  made  the  rej 
upon  the  Civil  Code —  which  was  adopted  by  the  A 
ciation  and  to  which  Mr.  David  Dudley  Field  has  p 
lidhed  a  reply  — I  feel  it  duo  to  our  committee  torn 
a  statement  of  fact  as  to  one  feature  of  the  re] 
which  Mr.  Field  has  specially  criticised  and  to  wl 
you  have  called  attention  in  your  editorial  colon 
This  feature  is  that  the  report  *'  purports  to  be 
unanimous  report  of  the  committee,  yet  it  is  signec 
only  six  of  tho  nine  members,  and  among  those 
signing  is  Mr.  Austin  Abbott.*' 

The  facts  are  these:  Our  committee  is  one  of 
standing  committees  of  the  Association,  not  a  sp€ 
conimitteo  appointed  for  the  purpose  of  examining 
Civil  Code.  We  were  directed  by  the  Associatio 
examine  into  and  report  upon  the  Civil  Code,  beci 
it  is  part  of  tho  duties  of  our  committee  to  inquire 
the  advisability  of  proposed  amendments  to  the  la^ 
the  State. 

All  tho  nino  members  of  tho  committee  were  noti 
of  our  meetings  by  a  formal  notice  sent  to  their  o 
by  myself  as  secretary.  Only  six  attended  eithe 
the  meetings  or  participated  in  our  deliberations, 
was  matter  of  great  surprise  to  us  that  all  of  us 
attended  — differing  as  we  did  on  tho  advisabilit 
codification  in  genenil,  and  not  specially  appointee 
reason  of  our  expressed  or  understood  opinions 
the  subject,  yet  agreed  so  thoroughly  in  our  cor 
sions  as  to  the  merits  of  this  Code,  and  we  natui 
emphasized  this  fact  in  our  report. 

What  we  understood  and  meant  others  to  un 
stand  by  the  term  unanimous  was  that  all  the  n 
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bers  of  the  committee  who  took  part  in  our  meetings 
or  expressed  any  opinion  whatever  were  agreed.  This 
is  the  ordinary  parliamentary  meaning  of  the  term  — 
absence  of  dissent. 

But  it  will  be  asked,  why  did  not  the  other  members 
of  the  committee  attend  ?  The  three  absent  members 
were  Mr.  Willis  S.  Paine,  Mr.  David  J.  Dean  and  Mr. 
Austin  Abbott.  Mr.  Paine,  as  I  am  informed,  has 
been  in  Florida  all  the  winter.  He  has  never  attended 
a  meeting  of  our  committee  during  the  year  and  a 
quarter  that  I  have  been  a  member  of  it.  Mr.  Dean 
sent  a  letter  of  apology  stating  that  he  was  obliged  to 
be  absent  at  the  Court  of  Appeals.  Mr.  Abbott  sent  a 
letter  of  apology  stating  that  he  was  recovering  from 
illness  and  could  not  go  out  in  the  evening.  So  that 
none  of  these  gentlemen  stayed  away  from  any  unwill- 
ingness to  co-operate  with  us  in  this  work. 

So  far  as  the  opinions  of  these  gentlemen  were  ascer- 
tained, they  agreed  with  us  in  our  conclusion  that  the 
adoption  of  this  particular  Civil  Code  was  inadvisable. 
Mr.  Paine's  views  we  did  not  know  and  could  not 
ascertain.  We  understood  Mr.  Dean  to  have  expressed 
himself  as  hostile  to  the  Code  in  an  informal  discussion 
at  a  previous  meeting.  Mr.  Abbott  relieved  us  of  all 
doubt  oil  the  subject  in  a  letter  addressed  to  myself  as 
secretary  of  the  committee,  which  I  read  to  the  com- 
mittee and  which  now  lies  before  me.  In  this  letter 
Mr.  Abbott  said  that  he  was  strongly  in  favor  of  codi- 
fication if  well  done ;  but  that  '*  the  (?ode  should  rep- 
resent the  settled  law  without  adopting  too  many 
so-called  improvements,  and  it  also  must  be  in  harmony 
with  other  parts  of  the  statute  law  left  in  force  after 
its  adoption ;  '*  and  he  expressed  himself  as  opposed  to 
the  passage  of  the  present  Code  in  its  present  shape. 

So  that  even  if  we  wore  bound  to  take  into  consid- 
eration the  opinion  of  absent  members  of  our  commit- 
tee, we  were  justified  in  stating  that  our  report  was 
unanimous  in  its  conclusion.  All  that  we  did  in  fact 
state  was  that  the  six  members  of  the  committee  who 
acted  as  members  in  the  consideration  of  the  subject 
referred  to  them  wore  unanimous  in  their  conclusion. 

• 

Yours  truly, 

Wm.  R.  Hornblower. 
New  York,  April  6,  1881. 


NOTES. 

MESSRS.  J.  C.  &  F.  L.  WELLS  have  commenced 
the  publication  of  the  Indiana  Lato  Reporter,,  a 
weekly  issue,  designed  to  furnish  all  the  decisions  of 
the  Indiana  Supreme  Court  promptly  and  in  full.  The 
opening  number  is  an  octavo  of  32  pages,  indifferently 
printed,  and  disfigured  by  bad  proof-reading.  Doubt- 
less the  future  numbers  will  be  more  carefully  pre- 
pared and  published.  This  number  contains  five 
opinions  in  full,  filed  between  February  21  and  March 

18. In  a  very  admirable  sketch  of  Judge  Blackford 

in  the  Southern  Law  Review  for  February,  is  the  re- 
markable statement  that  *'  despite  excessive  diffidence, 
which  seemed  to  increase  with  advancing  years,  he 
was  most  exemplary  in  all  the  social  relations."    Does 

the  writer  think  that  only  bold  men  are  virtuous? 

On  the  Whittaker  trial  the  judge  advocate  has  made 
the  important  discovery  that  Whittaker  must  have  kept 
one  of  his  pillow-cases  in  the  laundry  three  weeks  I 


We  have  on  several  occasions  called  attention  to  cer- 
tain lawyers*  Bible  classes  in  different  parts  of  the 
ooantry,  hoping  thus  to  disabuse  the  public  of  the  idea, 
too  commonly  prevailing,  that  lawyers  are  irreligiousi 
We  mast  now  add  that  a  New  York  city  lawyer,  Mr. 
Hamilton  Cole,  was  so  anxious  to  possess  a  oopj  of  the 


Bible  that  he  recently  paid  $8,000  for  one.  To  be  sore, 
it  was  the  famous  Mazarine  Bible,  the  first  book  known 
to  have  been  printed  with  movable  types,  and  was 
pfinted  by  Guttenberg  about  1455,  and  is  somewhat 

scarce. In  Horlon  v.  Champlin^  12  R.  I.   650,  the 

court  say  *  **  Within  my  own  experience  1  have  known 
lawyers  to  make  points  in  a  case  almost  as  a  matter  of 
desperation,  and  to  succeed  by  them.  There  is  hardly 
any  nonsense  for  which    some  authority  cannot  be 

found  in  a  large  law  library." Another  black  eye 

for  the  handwriting  experts  —  On  the  Whittaker  trial 
it  is  proved  that  on  the  opinion  of  Messrs.  Payne  and 
Southworth  as  to  a  certain  handwriting.  Palmer,  an 
employee  in  the  Montreal  post  office,  was  dismissed, 
but  on  the  confession  of  another  was  reinstated.  In 
that  case  Mr.  Payne  said  that  if  the  writing  in  ques- 
tion was  not  Palmer's,  then  the  experience  of  his  own 
life-time  had  been  in  vain. 

The  General  Term  in  the  Fourth  Department,  which 
adjourned  in  Januaxy  last  troxn.  Utica  to  Rochester, 
has  been  in  session  in  the  latter  city  since  March  21, 
and  adjourned  sine  die  on  Monday,  April  4,  having 
heard  160  causes  argued  at  the  two  sessions.  Notwith- 
standing the  large  number  of  causes  thus  disposed  of, 
the  calendar  of  the  April  term,  which  opened  on  the 
next  day,  contained  629  cases,  being  72  more  than  were 
on  the  calendar  of  the  Januaiy  term. 

A  biographer  of  Judge  Blackford,  writing  in  the 
Southern  Law  Review^  shows  that  the  judge  did  not 
believe  in  de  tninimia.  In  preparing  his  opinions  and 
the  matter  for  his  reports,  he  studied  the  art  of  punc- 
tuation; he  read  the  best  books  for  style;  searohed 
the  latest  reports  for  law,  and  as  far  as  possible  re- 
modelled the  opinions  of  his  associates  until  it  is  said 
they  became  like  his  own  **  clear,  compact  and  com- 
plete, carrying  no  weight  of  immaterial  discussion  and 
losing  no  weight  through  grammatical  leaks  or  rhetor- 
ical cracks."  *'  He  was  equally  exacting  in  the  use  and 
in  the  spelling  of  words."  It  is  stated  that  while  his 
eighth  volume  was  in  press,  he  delayed  the  entire  es- 
tablishment  three  days  in  order   to  determine  the. 


orthography  of  the  word  '*  jenny,"  a  female  ass. 


He 


had  written  it  with  a  *'g,"  but  finding  it  spelled  dif- 
ferently, ho  was  not  content  to  pass  it  until  every  book 
in  his  library  had  been  searohed,  paying  $125  for  the 
delay  occasioned  to  the  press  and  printers.  The  word 
**  muley ,"  a  cow  without  horns,  gave  him  great  trouble. 
He  traced  it  to  the  Irish  **moilea,"  the  name  of  a 
breed  of  cattle  in  Ireland,  spelling  it  m-a-1-e-y, 
although  he  never  felt  satisfied  with  having  suffered 
the  use  of  the  word,  especially  as  it  had  been  ignored 
by  lexicographers.  It  is  stated  that  Mr.  Judab,  a  prom- 
inent lawyer  of  the  State,  boasted  that  he  secured  the 
delay  of  a  decision  for  three  years  by  simply  soggest- 
ing  to  his  honor,  who  had  the  case  in  hand,  that  Cban- 
o^or  Kent  and  Judge  Stoiy  differed  in  their  manner 
of  spelling  the  word  **  eleemosynary.'*  Gov.  Porter, 
when  a  practicing  lawyer,  on  one  occasion  discoTered 
the  word  *'optionaiy"  in  one  of  Judge  Smith**  opin- 
ions. He  noted  it,  as  requested,  indicating  that  there 
was  no  such  word.  He  was  surprised  several  months 
thereafter  at  the  announcement  of  bis  appointment  as 
Supreme  Court  reporter.  He  sought  the  governor  who 
had  made  the  appointment  to  tender  his  acknowledg- 
ment, but  he  referred  him  to  Judge  Blackford,  who 
had  urged  his  appointment  on  the  ground  of  his  dis- 
covering the  error  aforesaid.  But  in  eating  and  drink- 
ing he  enforced  the  maxim  de  mtnimia^  for  he  lived  for 
days  on  crackers  and  cheese,  and  bauqaetted  five  polit* 
loal  friends  on  a  bottle  of  champagne,  a  few  oracken 
and  two  pounds  of  hard  shelled  almondi,  oracidnf  the 
shells  with  his  boot  heel  on  the  floor.  He  diod  woilh 
a  quarter  of  a  million. 
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The  Albany  Law  Journal. 

Albany^  April  23,  1881. 


CURRENT  TOPICS, 


COURTS  and  lawyers  have  gone  great  lengths  in 
vindicating  the  privileges  of  advocacy,  but 
it  was  left  for  the  court,  in  llatch  v.  State,  8 
Tex.  Ct.  App.  416;  8.  C,  34  Am.  Rep.  751,  to 
say  that  it  is  right  for  one  lawyer  purposely 
to  annoy  and  stir  up  his  antagonist  and  pro- 
voke him  to  say  unbecoming  things.  This  was  a 
case  where  a  new  trial  was  granted  to  the  convicted 
accused,  on  account  of  improper  comments  on  his 
character  by  the  district  attorney.  These  com- 
ments were  "fellow,"  **land  thief,"  **as  guilty  as 
hell,"  etc.  The  court  observe:  **In  almost  nine 
cAses  out  of  every  ten,  prosecuting  officers,  carried 
away  by  their  zeal  to  convict,  are  themselves  to 
blame  that  mere  technical  errors,  sufficient  to  render 
necessary  a  reversal  of  a  cause,  arc  suffered  to  in- 
ject themselves  into  the  proceedings  on  the  trial.'' 
**Itmay  be,  as  we  infer  was  his  opinion  from  the 
explanations  furnished  us  by  the  presiding  judge, 
that  the  skillful  counsel  for  defendant,  by  such  con- 
stant interruptions  and  objections,  had  the  purpose 
in  view,  and  were  seeking  to  entrap  the  able  coun- 
sel employed  in  the  prosecution  by  the  State  into 
some  such  intemperance  of  language  and  gross  vio- 
lation of  the  law  as  was  indulged  in  by  him.  He 
should  have  been  on  his  guard  against,  and  pre- 
pared to  resist,  all  such  attempts.  Instead,  how- 
ever, he  was  by  such  arts  and  devices  (which,  by 
the  by,  his  honor  should  have  protected  him  against) 
goaded  into  a  perfect  frenzy  of  irritation,  which  for 
the  moment  rendered  him  wholly  oblivious  or  to- 
tally reckless  of  the  consequences  to  follow.  Still 
this  does  not  extenuate  or  excuse  the  error.  Coun- 
sel for  the  defendant,  though  such  a  course  is  not 
to  be  commended,  can  scarcely  be  blamed  if  by 
such  means,  when  permitted  by  the  court,  they  are 
enabled  so  easily  to  succeed  in  the  accomplishment 
of  their  intended  purpose.  An  attorney  for  the 
defense  has  the  right,  when  permitted  to  do  so  by 
the  court,  to  use  all  the  means  in  his  power,  con- 
sistent with  law  and  professional  propriety,  to  ob- 
tain his  client's  acquittal."  Now  the  question  is, 
are  such  means  "  consistent  with  professional  pro- 
priety?" We  should  say,  decidedly  not;  and  we 
should  say,  **by  the  by,"  the  trial  court  should  have 
shut  up  the  indecently  offending  lawyer. 


In  connection  with  this  subject,  it  may  be  re- 
marked that  the  lawyers  representing  the  New  York 
city  police  commissioners,  in  the  inquiry  instituted 
by  the  mayor  in  regard  to  their  alleged  neglect  of 
duty  in  cleaning  the  streets,  seem  to  be  running  riot 
in  their  attempts  to  insult  and  annoy  the  mayor,  and 
behave  in  a  manner  which  they  would  not  dare 
indulge  in  before  a  court  of  justice.  It  is  of  course 
ytgj  UTely  reading  for  the  public,  but  these  learned 
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counsellors  may  as  well  set  it  down  that  the  public 
are  determined  to  have  their  streets  cleaned,  even 
if  it  makes  forty  lawyers  mad,  and  that  this  profes- 
sional mud-flinging  and  bullying  will  not  prevent  it. 
So,  for  example,  when  Mr.  Bliss  violently  and  insult- 
ingly objects  to  Mr.  Ivins  whispering  to  the  mayor 

—  Mr.  Ivins  being  a  lawyer  and  the  mayor's  private 
secretary  —  Mr.  Bliss  simply  shows  that  he  stands  in 
great  need  of  some  faithful  friend  to  whisper  to  him 

—  as  we  do  now  —  to  calm  his  perturbed  spirit;  not 
to  make  a  spectacle  of  himself;  and  to  try  to  be  a 
gentleman,  even  if  he  w  a  lawyer  and  there  is  no 
one  to  restrain  him. 

Still  another  curious  question  of  contempt  came 
up  in  England,  before  the  Court  of  Appeal,  in  Plat- 
tug  Company  v.  Farquharson,  on  the  23d  of  March 
last.  This  was  the  same  case  in  which  the  vice- 
chancellor  had  held  that  it  was  contempt  to  ad- 
vertise in  a  newspaper  for  funds  to  carry  on  an 
appeal.  See  crwfe,  301.  The  present  alleged  con- 
tempt was  an  advertisement  in  a  newspaper  offer- 
ing a  reward  of  £100  to  any  one  who  could  pro- 
duce documentary  evidence  that  the  process  to 
which  the  patent  in  question  related  had  been  per- 
formed before  the  year  1869.  The  plaintiffs  al- 
leged that  the  publication  of  this  advertisement 
was  a  contempt  of  court,  and  applied  to  the  Court 
of  Appeal  for  an  order  to  commit  the  publishers.  It 
was  urged  that  the  advertisement  would  tend  to  in- 
duce the  forging  of  documents,  and  reliance  was 
placed  on  the  case  of  Pool  v.  Sacheverel,  1  P.  W. 
075,  in  which  Lord  Chancellor  Macclesfield  com- 
mitted for  contempt  a  person  who  had  inserted  in  a 
newspaper  an  advertisement  offering  a  reward  to  any 
person  who  should  discover  and  legally  prove  that  a 
marriage,  the  validity  of  which  was  in  question  in 
the  suit,  was  invalid.  The  lord  chancellor  was  of 
opinion  that  the  advertisement  was  a  direct  induce- 
ment to  subornation  of  perjury.  The  Court  of  Ap- 
peal refused  the  application.  Jessel,  M.  R.,  said 
that  the  advertisement  had  been  inserted  bv  tlie 
publishers  in  the  ordinary  course  of  business,  and  it 
was  clear  that  they  had  no  intention  of  interfering 
with  the  administration  of  justice.  In  order  to  jus- 
tify an  order  for  committal,  it  must  be  shown  that 
the  advertisement,  on  the  face  of  it,  would  convey 
to  the  mind  of  a  person  of  ordinary  intelligence 
that  it  would  tend  to  interfere  with  the  administra- 
tion of  justice.  In  his  lordship's  opinion  the  adver- 
tisement was  a  very  harmless  one;  £100  was  not  a 
very  large  sum,  and  documentary  evidence  was  not 
easily  forged.  The  notion  that  the  advertisement 
would  induce  the  forgery  of  documents  was  a  wild 
one,  and  was  not  founded  on  any  reasonable  con- 
struction of  it.  It  was  a  common  practice  to  offer 
rewards  for  the  discovery  of  a  lost  deed  or  a  lost 
marriage  certificate,  and  his  lordship  had  never 
heard  it  suggested  that  this  was  illegal.  He  did 
not  profess  to  understand  the  case  of  Pool  v.  Saeheo- 
erdy  as  it  was  reported,  and  said  that  if  necessary 
he  should  disregard  it.  He  thought  it  inconsistent 
with  the  practice  of  government  in  offering  rewards 
I  for  the  conviction  of  offenders. 
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On  the  subject  of  e,  widow's  right  to  appoint  the 
burial  place  of  her  liusband,  attention  is  culled  to 
the  tecent  deciaion  by  Justice  Macombcr,  of  the 
New  York  Supreme  Court,  in  Soulhviorth  v.  South- 
north,  which  may  be  read  in  connection  with  Wtld 
y.  Walter,  anU,  283.  The  plaintiff  and  her  Iiub- 
baud  were  residents  of  this  State,  as  was  the  hus- 
band's father,  the  defendant.  The  husband  died 
February  15,  1860,  and  his  remains  were  placed  in 
a  receiving  vault  at  Geneva  in  this  State,  at  the  sug- 
gestion of  the  defendant.  Before  his  death  the 
plaintiff  had  expressed  a  desire  to  remove  hia  re- 
mains, after  his  dcatii,  to  Louisville,  Kentucky,  the 
Tesidence  of  her  parents,  and  to  bury  them  there,  in 
her  father's  lot,  to  which  her  father  had  consented. 
On  the  husband's  death,  the  plaintiff  removed  to 
Louiaville,  where  she  remained  till  May,  1880,  when 
ahe  returned  to'tliis  State,  where  alio  now  residea. 
About  the  first  of  April,  1880,  without  her  knowl- 
edge or  consent,  the  defendant  caused  the  remains 
to  be  buried  in  hia  own  lot  at  Geneva,  The  plaint- 
iff, wishing  to  carry  out  her  purpose  to  inter  the  re- 
mains at  Louisville,  brought  this  action  to  restrain 
the  defendant  from  interfering  with  the  disinter- 
ment of  the  remains,  and  the  removal  of  them  to 
Louisville.  Justice  Macomber  upon  these  facts  de- 
cides as  follows:  I.  That  presamptivcly,  and  in  the 
absence  of  circumstances  and  facts  overcoming  such 
presumptioD,  and  in  the  alisenee  of  a  lawful  request 
tn^de  by  the  deceased  in  his  life-time,  the  plaintiff 
as  wife  of  the  deceased  has  the  right  of  controlling 
the  place  of  burial  of  the  deceased.  2.  That  such 
right  is  not  absolute,  but  conditional,  and  must  yield 
to  considerations  which  make  the  asBeri,ion  of  such 
right  unreasonable  or  inequitable.  3.  That  under 
the  facts  established  in  this  case,  the  plaintiff  had 
not  and  has  not  the  right  to  remove  the  remains  to 
the  Btate  of  Kentucky,  nor  to  disturb  them  in  their 
repose.  4.  That  the  plaintiff's  complaint  be  dis- 
missed upon  the  merits,  but  not  with  costs.  Tliis 
is  an  interesting,  and  so  far  as  we  know,  a  novel 
question,  and  we  sliall  probably  hear  more  of  it. 


Id  looking  over  the  current  (TOth)  volume  of 
Maine  Reports  we  find  several  noticeable  utterances 
by  that  excellent  court.  Judge  Barrows  says:  "A 
defeated  party  hardly  ever  attributes  the  loss  of  his 
cause  to  whnt  is  usually  the  real  cause,  its  own  de- 
merits; but  this  is  no  reason  why  ho  should  be  per- 
mitted to  waste  time  and  make  expense  in  the 
investigation  of  the  numerous  idle  rumors  which 
almost  always  accompany  a  lawsuit,  mere  creatures 
of  tho  imagination,  the  fruit  of  the  unwholesome 
suspicions  of  the  parties  or  their  sympathizing 
friends,  or  of  the  idle  tmbble  of  parti sJly-in formed 
bystanders."  Again:  "A  certain  amount  of  care- 
lessness has  been  engendered,  perhaps,  by  the 
facihty  with  which  our  statutes  of  jeofails  and 
.  amendments  enable  parties  frequently  to  avoid  what 
would  seem  to  be  tho  legitimate  results  of  tho  want 
of  diligent  exactness.  It  is  an  unfortunate  delu- 
non  of  the  times,  a  deluaion  doomed  to  end  in  dis- 
j^pointment,  to  anppose  tbat  we  can  dispense  with 


faithful  work  and  prudent  care  by  legislation,  or  by 
common  consent,  without  losing  the  advantages 
which  they  alone  can  yield."  Jndge  Virgin  siyt: 
' '  And  if  we  should  decide  otherwise,  our  only  rea- 
son would  be  that  which  is  sometimes  assigned  as 
the  ground  of  some  verdicts,  to  wit^the  plaintiff 
is  a  woman  and  the  defendant  a  town."  The  court 
hold  that,  as  it  is  a  presumption  of  law  tbat  u 
infant  cannot  commit  rape  till  he  is  fourteen,  nor 
consent  to  rape  till  she  is  ten,  nor  commit  any  crime 
under  seven,  so  it  is  presumed  that  a  pauper  boy  of 
ten  cannot  walk  five  miles  and  a  half  in  the  winter. 
This  presumption  would  doubtless  be  overcome  by 
proof  tl)at  there  was  a  circus  or  general  truning  at 
the  end  of  the  journey. 


N0TB8  OF  CASES. 

IN  Ptniiell  V.  Board  of  Educalvm,  97  HI.  375,  which 
we  derive  from  Mr.  Freeman's  advance  sheets, 
it  is  held  that  in  that  section  of  tho  Scbool  Law 
specifying  the  branches  of  studies  to  be  taught  in 
the  common  or  free  schools,  the  words  "  and  in  such 
other  branches,  including  vocal  music  and  drawing, 
as  the  directors,  or  voters  of  the  district,  at  the  an- 
nual election  of  directors,  may  prescribe,"  authorise 
the  teaching  of  the  German  or  any  modem  language. 
Wliile  the  medium  of  communication  must  be  the 
English  language,  the  teaching  of  the  modem  lan- 
guages is  not  prohibited.  The  court  oljscrve :  "  Ob- 
serving tho  constitutional  restriction,  the  general 
assembly  can  only  establish  a  '  system  of  free 
schools '  that  will  afford  '  a  good  common-school 
education.'  But  what  is  '  a  common-school  educa- 
tion ? '  As  the  Constitution  is  silent  on  the  subject, 
it  is  evidently  left  to  the  wisdom  of  the  general  as- 
sembly to  declare  what  would  constitute  auch  an 
education.  No  doubt  that  body  would  be  bound  to 
conform  to  the  popular  understanding  of  wh»t  con- 
stitutes 'a  common-school  education.'  Without 
being  able  to  give  any  accurate  definition  of  a  '  com- 
mon school,' it  is  safe  to  say  the  common  under- 
standing  is,  it  is  a  school  that  begins  with  the  rudi- 
mental  elements  of  an  education,  whatever  else  it 
may  embrace,  as  contradistinguished  from  acade- 
mies or  universities  devoted  exclusively  to  teaching 
advance  pupils  iu  the  classics,  and  in  all  the  higher 
branches  of  study  usually  included  in  the  corriculam 
of  the  colleges."  "Notwithstanding  the  omisdion 
of  the  words  'English  education'  from  the  BtatuLc, 
it  must  be  conceded  the  education  to  be  afforded  to 
the  children  uf  tho  State  by  the  system  of  free 
schools  the  general  assembly  is  required  to  establish, 
ia  what  is  popularly  understood  to  be  an  '  Englibh 
education.'  But  what  is  an  'English  education!' 
The  sciences  are  taught  in  the  languages  of  all  civ- 
ilised peoples.  Mathematics,  geography,  geology, 
and  other  sciences  taught  in  the  schools  are  ao  more 
a  part  of  an  English  education  than  they  are  of  a 
German  education.  An  education  acqoind  tbrougfa 
the  medium  of  the  EngUah  language  ia  an  Eo^iah 
education ;  but  if  the  aame  hisnchea  were  tang^t  in 
the  Qerman  language  it  would  b«  a  0 
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tion.  It  in  therefore  the  language  employed  as  a 
mediom  of  instruction  that  gives  distinctive  char- 
acter to  the  education,  whether  English,  German  or 
French,  and  not  the  particular  branches  of  learning 
studied."  The  court  lay  some  stress  on  the  fact  that 
the  modem  languages  have  been  for  many  years 
taught  in  the  common  schools,  without  prohi1)ition 
by  the  Legislature.  Walker,  J.,  dissented.  Similar 
doctrine  was  held  in  Stuart  v.  School  District^  80 
Mich.69,  where  Cooley,  J.,  said :  '*When  this  doctrine 
was  broached  to  us,  wo  must  confess  to  no  little  sur- 
prise that  the  legislation  and  policy  of  our  State 
were  appealed  to  against  the  right  of  the  State  to 
famish  a  liberal  education  to  the  youth  of  the  State 
in  schools  brought  within  the  reach  of  all  classes. 
We  supposed  it  had  always  been  understood  in  this 
State  that  education,  not  merely  in  the  rudiments, 
but  in  an  enlarged  sense,  was  regarded  as  an  im- 
portant practical  advantage  to  be  supplied  at  their 
option  to  rich  and  poor  alike,  and  not  as  something 
pertaining  merely  to  culture  and  accomplishment  to 
be  brought  as  such  within  the  reach  of  those  whose 
accumulated  wealth  enabled  them  to  pay  for  it.'' 
And  he  concludes:  ** Neither  in  our  State  policy, 
in  our  Constitution,  nor  in  our  laws,  do  wc  find  the 
primary  school  districts  restricted  in  the  branches 
of  knowledge  which  their  oflBcers  may  cause  to  be 
taught,  or  the  grade  of  instruction  that  may  be 
given,  if  their  voters  consent  in  regular  form  to 
bear  the  expense  and  raise  the  taxes  for  the  pur- 


pose. 


j> 


In  re  Barnum^  Minnesota   Supreme  Court,  8  N. 
W.  Rep.  375,  holds  that  a  person  who  receives  less 
than  a  plurality  of  the  votes  cast  at  a  poi)uInr  elec- 
tion for  lieutenant-governor  is  not  entitled  to  the 
office,  though  the  next  highest  candidate  who  re- 
ceives such  plurality  is  ineligible  to  the  office  —  the 
fact  of  such  ineligibility  not  appearing  upon  the 
ballots  which  he  so  received.     The  great  weight  of 
English  and  American  authority  is  to  the  effect  that 
"  the  ineligibility  of  a  candidate  who  has  received 
the  highest  number  of  votes  for  an  office  will   not, 
in  the  absence  of  any  statute  declaring  them  to  be 
▼Old,  work  the  result  of  giving  the  election  to  the 
next  highest  candidate,  when  the   voters   for  the 
former  had  no  prior  actual  knowledge  of  the  dis- 
QOalifying  fact,  together  with  such  other  infonna- 
tion  as  would  raise  a  reasonable  inference  that  they 
Also  knew  that  the  fact  amounted  in  law  to  a  dis- 
qualification rendering  the  person  voted  for  ineligi- 
*>le."      queen  v.  Mayor,  L.  R.,  13   Q.  B.  029;    Peo- 
P^  v.  OhUe,  50   N.  Y.    451 ;  McLaughlin  v.    Sherif 
^IKMmrg,  66  Penn.  St.  270;    Saunders  v.  Haynes, 
^^  CaL  145;   Crawford  v.  Dunbar,  52  id.  37;    State 
^-  Oiks,   1  Wis.  112;    State  v.  Smith,   14  id.   497; 
^Ue  V.  Swearingen,  12  Ga.  23;  People  v.  Molliter,  23 
"*^lch.  341;  SiaU  v.  Gastinel,  20  La.  Ann.  114;  Fish 
^-  CofftiM,  2  La.  289 ;  Opinion  of  Maine  judges,  ap- 
'l^ndix,  88  Me. ;  Sublett  v.  BedweU,  47  Miss.  260 ;  In 
^CwZiM,   11   R,  L  644;    Cooley  Const.  Lira.  620; 
^^l.  Mun.  Corp.  185.     The  cases  of  Gulich  v.  New, 
^4  Ind.  98,  Car9<m  v.  McPhetridge,  15  id.  327,  and 
^^  V.  Baker,  41  id.  672;  8.  C,  13  Am.  Rep.  846, 


holding  that  where  the  disqualification  arises  from 
the  candidate's  holding  of  another  office,  the  elect- 
ors are  chargeable  with  notice,  and  votes  cast  for 
him  arc  nullities,  arc  disapproved  in  the  principal 
case.  The  court  also  observe:  ** For  the  purpose 
of  determining  the  choice  of  the  electors,  no  pro- 
vision is  made  for  any  inquiry  into  their  motives 
and  intentions,  or  their  means  of  knowledge  con- 
cerning the  qualifications  of  the  persons  voted  for, 
other  than  what  is  furnished  by  the  ballots  them- 
selves." **  Every  ballot,  therefore,  cast  at  any  elec- 
tion, which  substantially  conforms  to  all  the  re- 
quirements of  the  statutes,  and  which  does  not 
disclose  upon  its  face  any  fact  making  it  void, 
such  as  the  ineligibility  to  an  election  of  the 
person  voted  for,  from  which,  possibly,  a  knowl- 
edge of  that  fact  on  the  part  of  the  voter  might  be 
inferred,  and  a  presumption  raised  of  an  intention 
to  waste  his  vote,  must  be  taken  as  a  valid  and  bona 
fide  expression  of  the  voter's  choice  in  favor  of  the 
person  therein  named  for  the  office  designated,  and 
cannot  be  treated  as  a  nullity.  It  cannot  be  pre- 
sumed, in  oj)position  to  the  declared  purpose  of  the 
vote  itself,  that  it  was  cast  in  bad  faith,  and  with 
no  intention  to  make  it  effectual,  as  might  perhaps 
be  the  case  with  one  voting  with  actual  knowledge 
that  the  person  voted  for  was  in  fact  and  in  law  in- 
eligible to  an  election.  To  allow  such  a  presump- 
tion to  nullify  more  than  half  the  votes  given  at  a 
State  election,  as  we  are  called  upon  to  do  in  this 
case,  would  be  doing  violence  to  the  fundamental 
principles  of  a  popular  government,  which,  in  recog- 
nizing the  fitness  and  capacity  of  the  people  for 
self-government,  necessarily  implies  tliat  the  right 
of  suffrage  will  be  exercised  in  good  faith  and  in 
accordance  with  the  best  judgment  and  information 
of  the  electors.''  Gilfillan,  C.  J.,  dissented.  In 
Richards  y.  Hai/mand,  d2  111.  612;  S.  C,  34  Am. 
Rep.  151,  it  was  held  that  under  a  constitutional 
provision  for  common-school  education  the  estab- 
lishment of  high  schools  by  vote  is  valid. 


In  Murphy  v.  S.  C.  &  P,  R,  Co.,  Iowa  Supreme 
Court,  8  N.  W.  Rep.  320,  it  was  held  that  where  a 
person  entered  upon  the  land  of  another  without 
license,  and  cut  grass  therefrom  and  made  the  same 
into  hay,  he  acquired  no  property  in  such  hay,  and 
could  not  maintain  an  action  for  its  destruction, 
caused  by  the  negligence  of  another,  while  it  was 
stacked  upon  such  land.  The  court  distinguished 
the  cases  wliere  labor  to  a  great  amount  had  been 
expended  in  good  faith  upon  another's  property,  as 
in  WetherJtee  v.  Oreen,  22  Mich.  311,  and  remarked 
upon  lute  Royal  Mining  Co,  v.  IJiriin,  37  Mich. 
332;  S.  C,  26  Am.  Rep.  520,  where  cord  wood  was 
cut  in  good  faith  upon  the  land  of  another,  and 
hauled  to  a  landing  and  piled,  and  the  court  held 
that  the  ])arty  cutting  the  wood  was  not  entitled  to 
compensation  for  his  labor,  because  the  identity  of 
the  property  was  not  destroyed,  nor  its  value  greatly 
increased.  They  then  observe:  **A  willful  tres- 
passer, however,  acquires  no  property  in  the  goods 
of  another  by  any  change  wroaght  in  them  by  hia 
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labor  or  skill,  however  great  the  chaoge  may  be, 
provided  it  can  be  proved  that  the  improved  article 
was  mode  from  the  original  material,  SQtbury  v. 
MeCoon,  3  Comst.  37fl.  In  this  case  it  was  held, 
where  a  quantity  of  com  was  taken  from  the  owner 
by  a  willful  treapasser,  and  converted  by  him  into 
wiiiaky,  that  the  property  was  not  changed,  and 
that  the  whisky  belonged  to  the  owner  of  the 
original  materials.  In  Chandler  v.  Edaon,  fl  Johns, 
863,  it  was  held  that  wliere  a  (mrty  entered  upon  the 
land  of  another  and  cut  down  trees,  of  which  he 
made  shiagles,  he  acquired  uo  property  in  the  tim- 
ber or  shingles.  In  Brock  v.  SmUk,  14  Ark.  431,  it 
'  was  held  that  where  one  entered  upon  land  as  a  tres- 
passer, felled  timber,  and  split  it  up  into  cordwood, 
the  bestowal  of  his  labor  in  splitting  the  timber  into 
cordwood  neither  wrought  a  change  in  its  specific 
character  nor  gave  him  any  title  by  accession.  To 
the  same  cSect  are  also  the  following  cases:  Betia  v. 
Lee,  6  Johns.  348;  Ktsbil  v.  St.  Paid  LurrAer  Co., 
81  Minn.  491 ;  Broan  v.  Sax.  7  Cow.  05 ;  Freeman  t. 
Underaood,  66  Me.  339.  In  this  last  case  the  de- 
fendant purchased  a  quantity  of  blueberries  from 
persons  who  picked  them  from  plaintiffs  land  as 
trespassers,  and  it  was  held  that  although  he  acted 
in  good  faith  he  became  liable  in  trover  to  the  true 
owner."  Turlty  v.  Tucler,  0  Mo.  583,  is  directly  in 
point.  The  plaintiff  was  owner  of  a  suw-mill,  and 
had  men  employed  to  cut  down  trees  in  a  pinery. 
Plaintiff's  employees  cut  down  some  1,400  trees,  cut 
off  the  tops,  and  marked  them  in  convenient  lengths 
for  stocks,  and  left  them  there.  The  land  oa  which 
plaintiff's  employees  cut  the  trees  was  government 
land.  Defendant  hauled  away  some  of  the  trees 
cut  by  plaintiff's  employees,  and  plaintiff  brought 
an  action  in  trover  against  the  defendant  for  the 
logs  taken.  In  holding  that  the  plaintiff  had  no 
right  of  action,  the  court  say;  "To  maintain  this 
action  plaintiff  must  have  a  property  either  absolute 
or  special,  and  the  possession,  or  the  right  to  imme- 
diate possession,  of  the  goods  which  are  the  subject 
of  controversy.  There  is  no  pretense  (hat  plaintiff 
had  the  absolute,  had  he  such  a.  special  property  as 
will  enable  him  to  maintain  an  action  of  trover. 
The  cases  of  special  property  referred  to  by  the  au- 
thorities, in  illustration  of  the  maxim  that  mere  pos- 
session is  sufficient  pnmo /(icie  evidence  of  property 
to  m^ntain  an  action  against  a  wrong-doer,  are 
those  of  a  bailee,  a  carrier,  a  lessee  for  life,  a  lord 
who  seizes  an  estray,  a  sheriff  who  lioa  levied  on 
goods,  and  the  finder  of  a  jewel.  In  all  these 
cases,  and  every  other  instance  of  special  property, 
the  possession  has  been  a  peaceable  and  lawful  pos- 
session, or  a  possession  acquired  by  some  show  of 
title  from  the  absolute  owner.  Did  plaintiff,  by 
cutting  the  timber  on  government  land,  acquire 
such  possession  ?  There  is  no  case  of  a  more  tres- 
passer acquiring  b;  his  trespass  constructive  posses- 
sion. It  seems  to  be  contrary  to  the  settled  usage 
of  law  for  courts  to  interfere  in  such  cases,  and  aid 
one  trespasser  against  another.  For  the  peace  of 
society  tlie  law  will  interfere  so  far  as  to  protect 
Actual  possession,  bnt  will  not  raise  a  premunptive 
poBsesBion  u  the  foundation  of  a  special  property." 
fiee  note,  36  Am.  Rep.  sao. 


OBJECTION  TO  dRAND  JUROB. 

THE  question  whether  the  personal  incompetent 
of  a  grand  juror  can  be  taken  advantage  of 
after  indictment  found  is  much  mooted.  In  the 
affirmative  are  Alabama,  Virginia,  Maine,  New 
Hampshire,  Vermont,  North  Carolina,  New  Jersey, 
Tennessee,  Georgia,  Mississippi,  Texas,  Arkansas, 
Nebraska  and  Rhode  Island.  In  the  negative,  Has- 
sochusetts.  New  York,  Indiana,  Pennsylvania,  SGn- 
nesota.  But  it  is  almost  universally  held  that  the 
objection  must  bo  rdsed  before  general  issue,  dthm 
on  motion  to  quash,  or  by  plea  in  abatement.  BUtU 
v.  Batter,  30  Oliio  St.  542;  8.  C,  27  Am.  Rep.  478; 
Whart.  Cr.  PI.,  §  350,  etc.  Thus,  in  Stale  v.  EaOer, 
aiipra,  it  was  held  not  a  good  plea  to  an  'indictment 
for  murder,  that  one  of  the  grand  jury  which  found 
the  indictment  was  a  nephew  of  the  murdered  man. 
This  case  contuns  a  learned  review  of  the  authori- 
ties, but  does  not  decide  the  question  whether  the 
objection  would  be  good  after  indictment  and  be- 
fore general  issue. 

In  Wallace  v.  SlaU,  3  Lea,  39,  among  recent  cues, 
it  was  held  lliat  objections  to  the  manner  of  selec- 
tion and  appointment  of  a  grand  jury  can  only  be 
taken  by  plea  in  abatement.  And  in  ReieA  v.  SlaU, 
53  Qa.  73;  S.  C,  31  Am.  Rep.  26S,  it  was  held  that 
it  is  a  good  plea  in  abatement  that  one  of  the  grand 
jurors  was  an  alien;  and  eo  that  the  venire  sum- 
moning the  grand  jury  was  not  sealed.  Slaiey. 
Flemmijig,  66  Me.  142;  S.  C,  33  Am.  Rep.  663. 

The  most  recent  reported  decision  on  this  point  is 
Stale  v.  Davie,  12  B.  1.  4B2,  holding  that  an  objec- 
tion to  a  grand  juror  for  want  of  the  statutory  quali- 
fications may  be  raised  by  plea  of  abatement  IRie 
court  in  this  well-considered  case  observe:  "The 
attorney -general  contends  that  the  objection  come* 
too  late  after  the  jury  has  been  impanelled  and 
sworn.  He  cites  cases  which  hold  that  auch  is  the 
rule;  Com.  v.  Smith,  0  Mass.  107,  110;  Com.  v.  Gee, 
a  Gush.  174 ;  People  v.  Jewett,  8  Wend.  8J4,  821 ;  at 
least  if  the  accused  has  previously  been  held  to  an- 
swer. People  V.  Beatty,  14  Cal.  566.  Other  cases 
bold  tiiat  the  objection  may  be  taken  by  plea  in 
abatement.  Slate  v.  Rocha/dlou),  6  N.  J.  Law,  832; 
Com.  V.  Cherry.  3  Va.  Gas.  30;  Stanley  v.  SlaU,  16 
Tex.  557  ;  StaU  v.  MiddUUm,  5  Port.  484 ;  Banes  *■ 
State,  12  S.  &  Marsh.  68;  BtaU  v.  Dutiean,  6  Terg. 
271 ;  Boyle  r.  State,  IT  Ohio,  222 ;  ffulmff  r.  State, 
id.  683;  Karol  v,  StaU,  9  Fla.  9.  We  think  these 
latter  cases  rest  on  the  stronger  reasons.  It  is  cer- 
tainly not  reasonable  to  require  a  person,  who  has 
not  been  held  to  answer,  to  object  to  the  juror  be- 
fore ho  is  impanelled ;  for  he  may  be  on  the  other 
side  of  the  globe,  or  he  may  have  ao  reason  to  sup- 
pose ho  is  going  to  be  indicted,  being  guiltleas; 
And  even  if  a  person  has  been  held  to  answer,  he 
may  be  in  prison,  or  uck  at  home,  or  if  in  court,  be 
may  be  ignorant,  without  fault,  of  the  disqualiflc»- 
tion  of  the  juror  until  after  be  has  been  sworn,  b- 
deed,  a  person  may  be  indicted  for  an  oflenae  co^ 
mitted  pending  the  inqpiest  Xoreorer,  tba  utlaa 
.  of  the  grand  Jury  is  expmU  \    '       ~   ' 
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it  is  contrary  to  principle  to  hold  that  a  person 
shall  forfeit  his  rights  by  not  intei'vening  in  a  pro- 
ceeding to  which  he  is  not  a  party.  No  English 
case  has  been  cited,  but  English  treatises  of  author- 
ity recognize  the  plea.  2  Hale  P.  C.  155 ;  Bacon 
Abr.,  Juries,  A;  1  Chitty  Crim.  Law,  309.  The 
statute  11  Henry  IV,  ch.  9,  which  has  been  referred 
to  as  the  source  of  the  English  rule,  is  deemed  to 
be  declaratory  of  the  common  law.     State  v.  Foster y 

9  Tex.  65;   C&m,  v.  Cherry,  2  Va.  Cas.  20." 

But  this  doctrine  seems  to  be  restricted  to  cases 

of  want  of  statutory  qualifications.  Thus,  it  has 
been  held  that  the  expression  of  an  adverse  opinion 
will  not  disqualify.  In  a  very  recent  case.  Slate  v. 
Hamlin,  to  appear  in  47  Conn.,  it  was  held  that  any 
objection  to  the  competency  of  a  grand  juror,  on 
account  of  his  previous  expression  of  opinion  that 
the  accused  is  guilty,  must  be  taken  before  the 
grand  jury  is  sworn.  The  court  in  substance  said : 
**The  expression  of  an  opinion  that  an  accused 
person  is  guilty,  by  a  grand  juror  before  he  was 
sworn,  appears  never  to  have  been  a  ground  of  chal- 
lenge in  the  English  coui*ts.  Some  respectable  au- 
thorities in  this  country  hold  that  it  is,  but  these 
generally  hold  that  the  exception  must  be  taken  be- 
fore the  grand  jury  is  sworn.  The  common  law  re- 
quires grand  jurors  to  be  good  and  lawful  freehold- 
ers and  inhabitants  of  the  county,  and  where  that 
law  prevails  a  disqualified  grand  juror  may  be  chal- 
lenged before  indictment  found.  3  Bac.  Abr.,  Ju- 
ries, A;  1  Chitty  on  Crim.  Law,  309;  U.  S.  v. 
WilUamB,  1  Dill.  492.  In  People  v.  Jewett,  3  Wend. 
314,  it  is  said :  *  There  arc  causes  of  challenge  to 
grand  jurors,  and  these  may  be  urged  by  those  ac- 
cused, whether  in  prison  or  out  on  recognizance, 
and  it  is  even  said  that  a  person  wholly  disinter- 
ested may  as  amicus  curuB  suggest  that  a  grand  juror 
is  disqualified.  But  such  objection  to  be  availing 
must  be  made  previous  to  the  juror's  being  impan- 
elled and  sworn.'  In  the  case  of  U.  S.  v.  Burr,  be- 
fore the  Circuit  Court  of  the  United  States  at  Rich- 
mond, Va.,  the  prisoner  was  allowed  to  challenge 
grand  jurors,  on  the  ground  that  they  had  formed 
and  expressed  opinions  of  the  prisoner's  guilt.  But 
the  challenges  were  made  before  the  grand  jury 
was  impanelled  and  sworn.  Burr's  trial  by  Robert- 
son, 88.  .  In  Tucker's  case,  8  Mass.,  the  court  said 
that  Burros  case  was  solitary  in  allowing  challenges 
to  grand  jurors^  and  a  juror  objected  to  by  the  ami- 
eua  curias  was  sworn.  In  Com.  v.  Smith,  9  Mass. 
107,  it  was  held  that  objections  to  the  personal 
qualifications  of  a  grand  juror,  or  to  the  legality  of 
the  returns,  cannot  afifect  any  indictments  found  by 
the  jury  after  they  have  been  received  by  the  court 
and  filed.  In  Jfusick  v.  People,  40  111.  268,  it  was 
held  that  if  an  expression  of  opinion  by  a  grand 
juror  were  a  ground  of  challenge,  the  objection  must 
he  taken  before  the  juror  is  sworn.  In  Indiana  a 
person  under  prosecution  for  crime,  and  in  custody 
or  on  biuly  may  challengo  for  good  cause  any  person 
retomed  or  placed  on  the  grand  jury.  Hudson  v. 
auu^  1  Blackf.  817;  J(mes  y.  StaU,  2  id.  475; 
auu  T.  Hsmdm^  6  id.  75;  Hardin  v.  StaU,  22 
laa.  847;   Mmham  t.  8taU,  61  id.  14.    In  JEfor- 


din  v.  'State  the  court  say  that  *no  doubt  chal- 
lenges to  the  polls  may  be  made  where  any  of 
the  jurors  have  not  the  necessary  qualifications. 
These  challenges,  however,  must  be  made  before 
the  jury  are  sworn  and  charged.'  In  Pennsylvania 
the  defendants  in  the  case  of  Com,  v.  Clark,  2 
Browne,  325,  being  in  jail  on  a  charge  of  homicide, 
were  allowed  to  challenge  grand  jurors  for  favor 
before  the  grand  jury  were  sworn.  In  New  Jersey 
the  court  in  the  case  of  the  State  v.  Rock^fellow,  1 
nalst.  332,  held  that  it  was  a  good  plea  in  abate- 
ment to  an  indictment  for  rape  that  one  of  the 
grand  jurors  by  whom  the  bill  was  found  was  not  a 
freeholder  as  required  by  the  statutes  of  that  State. 
In  State  v.  liichey,  5  Halst. ,  a  plea  in  abatement  of 
the  indictment,  that  two  of  the  grand  jurors  who 
found  it  had  expressed  an  opinion  before  they  w^ere 
sworn,  was  not  sustained.  See,  also,  U.  S.  v.  Whiie, 
5  Cr.  C.  C.  457;  Boyington  v.  State,  2  Port.  100; 
State  v.  Eaaton,  30  Ohio  St.  542 ;  S.  C,  27  Am.  Rep. 
478.  If  a  disqualification  discovered  after  indict- 
ment found  can  be  taken  advantage  of,  it  must  bo 
one  that  is  pronounced  such  by  the  common  law,  or 
by  the  statute  (if  it  be  a  matter  of  statute),  and 
one  that  absolutely  disqualifies,  as  alienage  or  the 
want  of  a  freehold." 

In  a  very  recent  New  Jersey  case,  unreported,  we 
understand  it  has  been  held  that  the  array  of  the 
grand  jury  cannot  be  challenged  for  favor  after  in- 
dictment found. 

In  the  case  of  Com.  v.  Moran,  Massachusetts  Su- 
preme Court,  January,  1881,  the  defendant  filed  a 
si)ecial  plea,  alleging  that  the  grand  jury  which 
found  the  indictment  was  not  drawn  and  summoned 
according  to  law.  The  plea  was  entertained,  al- 
though it  was  held  unmeritorious,  the  court  remark- 
ing that  there  was  no  question  of  identity  or  quali- 
fications. This  would  seem  to  indicate  that  the 
w^ant  of  qualifications  can  now  bo  raised  in  Massa- 
chusetts by  special  plea. 


OUR  JUDICIAL  SYSTEM —ITS  FAULTS  AND 

THEIR  REMEDIES. 


LIKE  most  members  of  the  profession,  I  have  suffered 
inconveniences  from  the  overcrowded  condition 
of  the  Supreme  and  ( -Ircuit  Courts.  While  those  courts 
are  overcrowded,  the  County  and  other  inferior  courts 
as  a  general  rule  in  most  counties  of  the  State  do  but 
very  little  business.  This  state  of  affairs  is  unfortu- 
nate. To  remedy  it  we  must  find  and  remove  the 
cause.  The  following  objections  are  frequently  made 
to  the  County  Court : 

1.  Litigation  costs  too  much  lu  it  for  an  inferior 
court. 

2.  The  amount  necessary  to  carry  costs  is  too  high. 

3.  The  same  judge  is  very  sure  to  preside  at  eveiy 
term.  If,  as  a  result  of  political  combination,  you  get 
a  good  politician  but  a  poor  judge  on  the  bench,  you 
cannot  dodge  him  with  a  case  which  is  to  turn  on 
delicate  points  of  law  as  you  can  a  poor  Judge  in  the 
higher  courts.  He  is  the  neighbor  of  the  attorneys  and 
litigants.  He  has  his  intimate  personal  and  political 
friends  as  well  as  enemies  among  them.  His  experi- 
ence is  not  as  extensive  as  the  experience  of  the  Circuit 
Judge,  consequently  he  makes  more  mistakes.  For  the 
foregoing  reasons  litigants  and  attQm«^%  ^k^^\i^\» 
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much  respect  for  his  judgment  or  ruliugs  as  fo(  those 
of  the  Circuit  judge. 

4.  It  requires  security  to  perfect  au  appeal  from  the 
Couuty  Court  to  the  General  Term,  while  appeals  may 
be  perfected  from  the  Circuit  Court  aud  Special  Term 
without  security. 

Ill  brief,  the  County  Court  does  not  afford  the  ad- 
vantages to  litigants  that  the  Circuit  aud  Supreme 
Courts  do,  while  it  costs  them  as  much  to  litigate  in  it. 
Therefore  litigants,  like  all  others,  invest  their  money 
where  they  can  get  the  greatest  returns,  aud  patronize 
the  higher  courts. 

To  the  Justices*  Courts  wo  shall  have  to  make  the 
objections  above  specified  in  reverse  order. 

1.  Litigation  is  too  cheap — for  the  defendant  at  least. 
Its  procedure  is  designed  to  tempt  him  to  annoy  his 
creditor.  He  is  not  bound  to  verify  his  answer.  He 
can  delay  his  creditors  at  no  greater  hazard  than  the 
payment  of  the  contemptible  fees  of  these  courts.  He 
is  sued  at  his  door.  The  creditor  cannot  verify  his 
complaint  as  in  the  Supreme  Court,  and  thus  force 
upon  the  debtor  the  alternative  of  committing  perjury 
or  suffering  a  default.  Therefore  if  the  delinquent 
debtor  is  not  frank  enough  to  admit  the  claim,  the 
creditor  must  attend  with  his  witnesses,  and  no  matter 
how  many  miles  they  may  travel  he  can  recover  but 
twenty -five  cents  for  each.  It  does  seem  that  courts 
thus  instituted  for  the  protection  of  defendants  and 
annoyance  of  plaintiffs  are  misnamed.  The  title  of 
these  courts  should  be  changed  to  courts  of  *' Unjust- 
Ice  **  to  creditors. 

2.  The  justices  are  incompetent  to  discharge  the  im- 
portant power  given  to  them.  Very  many  of  them 
are  persons  who  have  not  energy  or  ability  to  seek  and 
engage  in  some  private  business  to  occupy  their  mind 
or  time,  and  can  make  no  better  use  of  their  time  than 
to  take  the  ofGlce  of  justice  of  the  peace  and  try  cases 
for  seventy-five  cents  trial  fees.  Without  learning  in 
the  law;  without  ordinary  intelligence;  the  moment 
they  are  elected  to  the  office  they  get  the  idea  that  in 
and  by  the  election  they  become  mysteriously  wise 
and  qualified  to  do  things  they  never  would  have 
thought  of  doing  before.  They  will  draw  wills,  deeds 
and  contracts  of  all  kinds,  and  sit  in  judgment  upon 
their  fellow  citizens  put  upon  trial  for  their  liberty 
or  property.  Instead  of  resorting  to  the  little  natural 
sense  of  justice  they  may  have  as  a  guide  for  their  de- 
cisions, they  think  they  must  resort  to  the  law  —  to 
them  a  mysterious  something  of  which  they  know 
nothing  —  and  then,  oh!  horrors!  with  what  results! 
They  beat  you ;  you  appeal ;  they  take  pride  in  having 
their  judgments  affirmed;  they  go  to  the  adverse 
counsel  for  assistance  in  making  up  their  return.  If 
he  is  honest  the  return  will  be  honestly  made.  It  is 
needless  to  dwell  further  on  objections  to  these  courts. 
They  are  the  sphere  of  the  "pettifogger"  and  the 
**  shyster."  It  is  with  reluctance  that  an  honorable 
able  lawyer  will  engage  in  them,  and  yet  the  justices 
who  preside  in  those  courts  have  ** exdwtive'*  jurisdic- 
tion in  many  cases  to  try  you,  brand  you  a  criminal, 
send  you  to  the  penitentiary  for  a  year  and  fine  you 
$250.  And  these  courts  have  jurisdiction  to  give  judg- 
ment against  you  for  $200  or  deprive  your  title  to  prop- 
erty of  that  value.  So  that  litigation  in  the  inferior 
courts  is  on  the  one  hand  cheap  but  dangerous  and  de- 
grading to  engage  in,  and  on  the  other  not  as  well  or 
satisfactorily  conducted  but  with  equal  expense  as  in 
the  higher  courts.  Is  it  strange  then,  that  the  higher 
court  is  overcrowded,  the  lower  courts  comparatively 
idle,  and  citizens  suffering  wrong  very  frequently 
rather  than  resort  to  law  in  the  manner  in  which  it  is 
administered  ? 

What  we  need  is  a  new  inferior  court  where  justice 
will  be  administered  with  less  expense  aud  more 
promptly  than  in  the  County  Court,  and  with  more 
dignity  and  ability  than  in  Jastioes'  Courts,    Such  a 


court  can  be  organized  under  section  19  of  article  6  of 
the  Constitution.  It  should,  in  my  judgment,  be  or- 
ganized so  as  to  be  substantially  the  same  as  our  Su- 
preme Court  —  a  miniature  Supreme  Court  as  it  were— 
with  jurisdiction  concerned  with  the  Couuty  Court. 
£ach  senatorial  district  to  be  the  department,  and  sub- 
divided into  as  many  districts  as  there  are  judges. 
There  to  be  one  judge  for  each  10,000  inhabitants.  New 
subdivisions  to  be  made  and  additional  judges  to  be 
elected  for  every  increase  of  10,000  inhabitants  within 
the  department.  The  rules,  practice  and  procedure  of 
the  Supreme  Court  to  apply  to  and  regulate  its  proced- 
ure, including  conventions  of  its  judges,  assignment  of 
judges  to  hold  General  and  Special  Terms,  etc.,  with 
the  following  exceptions : 

1.  No  clerk  to  attend  the  sittings  of  the  ooort  except 
at  General  Term. 

2.  No  crier  to  attend. 

3.  The  trial  jury  to  consist  of  six  men. 

4.  Costs  to  be  allowed  the  same  as  in  the  Supreme 
Court,  but  only  at  one-fourth  of  the  amount,  and  to 
be  allowed  upon  the  recovery  of  $10  instead  of  $50. 
Every  person  against  whom  costs  are  recovered  to  pay 
$5  to  the  county  treasurer  toward  defraying  the  ex- 
pense of  the  court. 

5.  No  person  to  be  eligible  to  the  office  of  Judge  ex- 
cepting a  counsellor  of  the  Supreme  Court.  The  judges 
to  be  paid  a  moderate  salary. 

6.  Each  judge  of  the  court  to  have  the  same  power 
to  grant  orders  in  actions  aud  special  proceedings  in 
the  Supreme  Court  that  county  judges  now  possess. 

7.  Appeals  to  be  allowed  from  the  General  Term  of 
the  new  courts  to  the  General  Term  of  the  Supreme 
Court  only  when  the  judges  who  preside  at  the  former 
certify  that  the  case  is  a  proper  one  for  the  considera- 
tion of  the  General  Term  of  the  Supreme  Court. 

I  would  also  invest  the  new  court  with  jurisdiction 
to  try  all  criminal  prosecutions  of  which  justices  of  the 
peace  now  have  cognizance.  I  would  deprive  the  just- 
ices of  the  peace  of  jurisdiction  in  all  criminal  prose- 
cutions except  the  power  to  issue  warrants  to  be  re- 
turnable before  a  judge  of  the  new  court,  and  deprive 
them  of  jurisdiction  in  all  civil  cases  where  more  than 
$10  was  involved. 

Albion,  N.  Y.^  Gbatio  Dictum. 


PROOF   OF    FIRST    MARRIAOE   IN   TRIALS 

FOR  BIGAMY. 

UNITED  STATES  SUPREME  COX7RT,  MARCH  21, 188L 

MiuES  V.  United  Statbb. 

In  a  prosecution  for  bigamy,  the  fact  of  the  first  marrlsge 
may  be  proved  by  the  admissions  of  defendant  or  by  dr^ 
cumstantial  evidence.  It  is  not  necessaiy  to  prove  it  bgr 
eye-witnesses  of  the  ceremony. 

In  such  prosecution,  as  long  as  the  fact  of  the  first  marriage 
is  contested,  the  second  wife  cannot  be  admitted  to  prove 
it.  Until  the  first  marriage  is  established  she  is  prima 
facie  the  wife  of  the  accused,  and  cannot  be  used  as  a 
witness  against  him. 

IN  error  to  the  Supreme  Court  of  Utah  Territory,  to 
review  the  conviction  for  bigamy  of  the  plaintiff  In 
error,  Miles. 

Section  5352  of  the  Revised  Statutes  of  the  United 
States  declares :  '*  Every  person  having  a  husband  or 
wife  living,  who  marries  another,  whether  married  or 
single,  in  a  Territory  or  other  place  over  which  the 
United  States  has  exclusive  jarisdictlon,  la  galitiy  of 
bigamy,  and  shall  be  punished  bj  a  fine  of  not  more 
than  five  hundred  dollars  and  by  Imprfwrnment  f6r  a 
term  not  more  than  five  years.** 

The  plaintiff  in  error  was  Indloted  under  tliU  iMtUMi 
In  the  Third  Ditftriot  Court  of  Utali«  «t  fliOt  Ijiki  Otar. 
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He  was  convicted.  He  appealed  to  the  Supreme  Court 
of  the  Territory,  where  the  jud^hieiit  of  the  District 
Court  was  affirmed.  That  judgment  is  uow  brought 
to  this  court  for  review  upon  writ  of  error. 

The  iudictmeut  charged  that  the  plaintiff  in  error, 
John  Miles,  did,  on  October  2i,  1878,  at  Salt  Lake 
county,  in  the  Territory  of  Utah,  marry  one  Emily 
Spencer,  and  that  afterward,  and  while  he  was  so  mar- 
ried to  Emily  Spencer,  and  while  she  was  still  living, 
did,  on  the  same  day  and  at  the  same  county,  marry 
one  Caroline  Owens,  the  said  Emily  Spencer,  his 
former  wife,  being  still  living  and  at  that  time  his 
legal  wife. 

Upon  the  trial  evidence  was  given  tending  to  show 
that  a  short  time  before  the  date  laid  in  the  indict- 
ment, October  ^  1874,  the  plaintiff  in  error  was  in 
treaty  for  marrying,  at  or  about  the  same  time,  three 
young  women,  namely,  Emily  Spencer,  Caroline  Owens 
and  Julia  Spencer,  and  that  there  was  a  discussion 
between  them  on  the  question  which  should  bo  the 
first  wife,  and  that  upon  api>eal  to  John  Taylor,  presi- 
dent of  the  Mormon  Church,  the  plaintiff  in  error  and 
the  three  women  being  present,  it  was  decided  by  him 
that  Emily  Spencer,  being  the  eldest,  should  be  the 
first  wife;  Caroline  Owens,  being  the  next  younger, 
the  second,  and  Julia  Spencer,  being  the  youngest,  the 
third  wife;  that  being  according  to  the  rules  of  the 
church. 

It  appeared  further  that  marriages  of  persons  be- 
loD^ng  to  the  Mormon  Church  usually  take  place  at 
"what  is  called  the  Endowment  House ;  that  the  cere- 
mohy  is  performed  in  secret,  and  the  person  who  offi- 
ciates is  under  a  sacred  obligation  not  to  disclose  the 
names  of  the  parties  to  it. 

It  further  appeared,  that  on  October  24,  1878,  the 
plaintiff  in  error  was  married  to  the  said  Caroline 
Owens,  and  that  on  the  night  of  that  day  he  gave  a 
wedding  supper  at  the  house  of  one  Cannon,  at  which 
were  present  Emily  Spencer,  Caroline  Owens  and 
others.  Evidence  tending  to  establish  these  facts 
haying  been  given  to  the  jury,  the  court  permitted  to 
be  given  in  evidence  the  declarations  made  by  the 
plaintiff  in  error,  on  that  night,  in  presence  of  the  com- 
pany assembled,  and  on  subsequent  occasions,  to  the 
effect  that  Emily  Spencer  was  his  first  wife. 

Section  1004  of  the  Compiled  Laws  of  Utah  declares : 
**  A  hasband  shall  not  be  a  witness  for  or  against  bis 
wife,  nor  a  wife  a  witness  for  or  against  her  husband.'* 

Upon  the  trial,  and  after  the  evidence  above  recited 
had  been  given,  tending,  as  the  prosecution  claimed,  to 
prove  the  marriage  of  the  plaintiff  in  error  to  Emily 
Spencer  just  before  his  marriage  to  Caroline  Owens, 
the  latter  was  offered  as  a  witness  against  him  to  prove 
the  same  fact. 

Thereupon  the  defendant  admitted  in  open  court 
the  charge  of  the  indictment  that  he  had  been  married 
to  Caroline  Owens,  and  even  offered  testimony  to 
prove  it,  but  this  was  ruled  out  by  the  court.  The  de- 
fendant therefore  objected  to  the  introduction  of 
Caroline  Owens  as  a  witness  against  him,  the  objection 
being  based  on  the  statute  just  quoted.  The  court 
overruled  the  objection  and  admitted  her  as  a  witness, 
and  she  gave  testimony  tending  to  prove  the  marriage 
of  the  plaintiff  in  error  to  Emily  Spencer  previous  to 
his  marriage  with  the  witness. 

It  appeared  from  the  evidence  that  the  name  of 
Oaroline  Owens*  father  was  Maile,  but  that  she  had 
been  adopted  by  an  uncle  and  aunt  named  Owens,  and 
had  taken  their  name,  by  which  she  was  called  and 
known,  bat  that  when  she  was  baptized  in  the  Mormon 
Obnroh  the  was  required  to  be  baptized  in  her  father's 
name,  and  was  nwried  to  Miles  under  that  name. 

The  eonrt,  among  other  things,  charged  the  jury  as 
foDowt :  "  If  joa  find,  from  all  the  facts  and  circum- 
■NnoM  ptoTen  In  this  case,  and  from  the  admissions 
oC  tte  drtSenduiti  cat  from  either,  that  the  defendant 


Miles  married  Emily  Spencer,  and  while  she  was  yet 
living  and  his  wife  ho  married  Caroline  Owens,  as 
charged  in  the  indictment,  your  verdict  should  be 
guilty." 

"A  legal  wife  cannot,  but  when  it  appears  in  a  case 
that  a  witness  is  not  a  legal  wife  but  a  bigamous  or 
plural  wife,  then  she  may  testify  against  the  bigamous 
husband,  and  her  testimony  should  have  just  as  much 
weight  with  the  jury  as  any  other  witness,  if  the  jury 
believe  her  statements  to  be  true.  And  her  evidence 
may  be  taken  like  the  evidence  of  any  other  witness 
to  prove  either  the  first  or  second  marriage.  And  so 
in  this  case  you  are  at  liberty  to  consider  the  testimony 
of  Miss  Caroline  Owens,  if  you  find  from  all  the  evi- 
dence in  the  case  that  she  is  a  second  and  plural  wife, 
and  give  it  all  the  weight  you  think  it  entitled  to,  and 
may  use  it  to  prove  the  first  marriage  alleged,  to  wit, 
the  marriage  of  defendant  and  Emily  Spencer,  or  any 
other  fact  which  in  your  opinion  is  proven  by  the  tes- 
timony, if  you  believe  it,  as  you  do  the  testimony  of 
any  witness  to  prove  any  fact  about  which  she  has 
testified." 

**The  prisoner's  guilt  must  be  established  beyond 
reasonable  doubt.  Proof  beyond  a  reasonable  doubt 
is  such  as  will  produce  an  abiding  conviction  in  the 
mind  to  a  moral  certainty  that  the  fact  exists  that  is 
claimed  to  exist,  so  that  you  feel  certain  that  it  exists. 
A  balance  of  proof  is  not  sufficient.  A  juror  in  a 
criminal  case  ought  not  to  condemn  unless  the  evi- 
dence excludes  from  his  mind  all  reasonable  doubt; 
unless  he  be  so  convinced  by  the  evidence,*  no  matter 
what  the  class  of  the  evidence,  of  the  defendant's 
guilt,  that  a  prudent  man  would  feel  safe  to  act  upon 
that  conviction  in  matters  of  the  highest  concern  and 
importance  to  his  own  dearest  personal  interests." 

Mr.  Justice  Woods  (after  stating  the  facts  and  pass- 
ing upon  a  question  relating  to  the  exclusion  of  certain 
jurors  whom  the  triers  found  to  be  possessed  of  bias). 
It  is  next  assigned  for  error,  that  the  court  admitted 
the  declarations  and  admissions  of  the  plaintiff  in 
error  to  prove  the  fact  of  his  first  marriage,  and  the 
charge  of  the  court  that  the  declarations  of  the  accused 
were  evidence  proper  to  be  considered  by  the  jury  as 
tending  to  prove  an  actual  marriage,  and  that  such 
marriage  might  be  proven  like  any  other  fact,  by  the 
admissions  of  the  defendant,  or  by  circumstantial 
evidence,  and  that  it  was  not  necessary  to  prove  it  by 
witnesses  who  were  present  at  the  ceremony. 

To  hold  that  on  an  indictment  for  bigamy,  the  first 
marriage  can  only  be  proven  by  eye-witnesses  of  the 
ceremony,  is  to  apply  to  this  offense  a  rule  of  evidence 
not  applicable  to  any  other.  The  great  weight  of  au- 
thority is  adverse  to  the  position  of  the  plaintiff  in 
error. 

In  Regina  v.  Siminonsto,  1  Car.  &  Kir.  1G4,  it  was  held 
that  '*on  an  indictment  for  bigamy,  the  first  marriage 
may  be  proved  by  the  admissions  of  the  prisoner ;  and 
it  is  for  the  jury  to  determine  whether  what  he  said 
was  an  admission  that  he  had  been  legally  married  ac- 
cording to  the  laws  of  the  country  where  the  marriage 
was  solemnized. 

The  same  view  is  sustained  by  the  following  cases : 
Regina  v.  Upton,  1  Car.  &  Kir.  165,  note  (1  Qreav.  ed. 
of  Russ.  on  C.  &  M.  218) ;  Duchesa  of  King8ton'g  case, 
20  How.  State  Trials,  855;  Truman's  case,  1  East  P.  C. 
470;  Cayford*8  case,  7  Grant,  57;  Ham' a  case,  2  Fair, 
891;  Stale  v.  Llilton,  3  Rich.  434;  StaU  v.  Brit- 
ton,  I  McCordj  256;  Warner  v.  CommonweaUh,  2Va. 
Cas.  595;  JToinrood's  case.  1  East  P.  C.  470;  Common' 
wealth  V.  Murtagh,  1  Ashm.  272;  Regina  v.  New- 
ton,  2  Moody  &  R  603;  StaU  v.  Libby,  44  Me.  468; 
iStote  v.  McDonald,  25  Mo.  176;  Cameron  v.  StaU, 
14  Ala.  546;  Wnlverton  v.  State,  16  Ohio,  178;  StaU 
V.  Seals,  16Ind.  852;  (^inY,  State,  46  id.  725;  Arnold 
V.  State,  58  Qa.  674:  Brown  v.  StaU,  62  Ala.  888,  Conv- 
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manwealth  v.  Jackson,  11  Bush,  629;  WiUiama  v.  State, 
51  Ala.  131. 

The  declarations  of  the  plaintiff  in  error  toaohing 
his  marriage  with  Emily  Spencer,  admitted  in  evi- 
dence against  him,  appear  to  have  been  deliberately 
and  repeatedly  made,  and  under  such  circumstances 
as  tended  to  show  that  they  had  reference  to  a  formal 
marriage  contract  between  the  plaintiff  iu  error  and 
Emily  Spencer. 

We  are  of  opinion  that  the  District  Court  committed 
no  error  in  admitting  such  declarations,  oriu  its  charge 
to  the  jury  concerning  them. 

The  charge  of  the  court  defining  what  is  meant  by 
the  phrase  *'  reasonable  doubt,**  is  assigned  as  ground 
of  error. 

The  evidence  upon  which  a  jury  is  justified  in  re- 
turning a  verdict  of  guilty  must  be  sufficient  to  pro- 
duce a  conviction  of  guilt,  to  the  exclusion  of  all 
reasonable  doubt.  Attempts  to  explain  the  term 
*' reasonable  doubt,*'  do  not  usually  result  in  making 
it  any  clearer  to  the  minds  of  the  jury.  The  language 
used  iu  this  case,  however,  was  certainly  very  favor- 
able to  the  accused,  and  is  sustained  by  respectable 
authority.  Commonwealih  v.  Webster,  5  Cush.  320; 
Arnold  v.  Slate,  23  Ind.  170;  StaU  v.  Nash,  7  Iowa,  347 ; 
State  v.  OstranfUr,  18  id.  435;  Donnelly  v.  State,  2 
Dutcher,  601;  Winter  v.  State,  20  Ala.  39;  QUes  v. 
State,  6  Ga.  276. 

We  think  there  was  no  error  in  the  charge  of  which 
the  plaintiff  in  error  can  justly  complain. 

The  plaintiff  iu  error  next  alleges  that  the  descrip- 
tion of  the  woman  named  in  the  indictment  as  the 
person  with  whom  the  crime  of  bigamy  was  committed 
was  not  sufficiently  specific,  and  that  on  the  trial  she 
turned  out  to  be  not  Caroline  Owens,  but  Caroline 
Maile. 

The  designation  of  Caroline  Owens  as  the  person 
with  whom  the  second  marriage  was  contracted  is 
clearly  sufficient.  If  it  were  not,  it  is  too  late  after 
verdict  to  object.  As  to  the  fact,  the  jury  has  found 
that  the  person  with  whom  the  plaintiff  in  error  was 
charged  to  have  married  while  his  first  wife  was  living, 
and  still  his  legal  wife,  was  Caroline  Owens  and  not 
Caroline  Maile,  and  that  question  is  therefore  conclu- 
sively settled  by  the  verdict.  This  court  cannot  re- 
ezamin^questions  of  fact  upou  writ  of  error.  R.  S., 
S  1011. 

The  plaintiff  in  error  lastly  claims  that  the  court 
erred  in  allowing  Caroline  Owens,  the  second  wife,  to 
give  evidence  against  him  touching  his  marriage  with 
Emily  Spencer,  the  alleged  first  wife;  and  in  charging 
the  jury  that  they  might  consider  her  testimony,  if  they 
found  from  all  the  evidence  In  the  case  that  she  was  a 
second  and  plural  wife. 

This  assignment  of  error,  we  think,  is  well  founded. 
The  law  of  Utah  declares  that  a  husband  shall  not  be 
a  witness  for  or  against  his  wife,  nor  a  wife  for  or 
against  her  husband. 

The  marriage  of  the  plaintiff  in  error  with  Caroline 
Owens  was  charged  in  the  indictment  and  admitted  by 
him  upon  the  trial.  The  fact  of  his  previous  marriage 
with  Emily  Spencer  was  therefore  the  only  issue  in  the 
case,  and  that  was  contested  to  the  end  of  the  trial . 
Until  the  fact  of  the  marriage  of  Emily  Spencer  with 
the  plaintiff  in  error  was  established,  Caroline  Owens 
was  |>Wma  facie  his  wife,  and  she  should  not  be  used 
as  a  witness  against  him. 

The  ground  upon  which  a  second  wife  is  admitted  as 
a  witness  against  her  husband  in  a  prosecution  for  big- 
amy is  that  she  is  shown  not  to  be  a  real  wife  by  proof 
of  the  fact  that  the  accused  had  previously  married 
another  wife  who  was  still  living  and  still  his  lawful 
wife.  It  is  only  in  cases  where  the  first  marriage  is 
not  controverted  or  has  been  duly  established  by  other 
evidence  that  the  seooud  wife  is  allowed  to  testify,  and 


she  can  then  be  a  witness  to  the  second  marriage  and 
not  to  the  first. 

The  testimony  of  the  second  wife  to  prove  the  only 
controverted  issue  in  the  case,  namely  the  first  mar- 
riage, cannot  be  given  to  the  jury  on  the  pretext  that 
its  purpose  is  to  establish  her  competency.  As  her 
competency  depends  on  proof  of  the  first  marriage,  and 
that  is  the  issue  upon  which  the  case  turns,  that  issue 
must  be  established  by  other  witnesses  before  the  sec- 
ond wife  is  competent  for  any  purpose.  Even  then 
she  is  not  competent  to  prove  the  first  marriage,  for 
she  cannot  be  admitted  to  prove  a  fact  to  the  Jury 
which  must  be  established  before  she  can  testify  at  all. 

Witnesses  who  are  j^rima  facie  competent,  but  whose 
competency  is  disputed,  are  allowed  to  give  evidence 
on  their  voir  dire  to  the  court  upon  some  collateral 
issue  on  which  their  competency  depends,  but  the  tes- 
timony of  a  witness  who  is  prima  facie  incompetent 
cannot  be  given  to  the  jury  upon  the  very  issue  In  the 
case,  in  order  to  establish  his  competency  and  at  the 
same  time  prove  the  issue.  The  authorities  sustain 
these  views. 

Upon  the  prosecution  for  bigamy  under  the  statute 
of  1  Jac,  ch.  11,  it  was  said  by  Lord  Hale:  **The  first 
and  true  wife  is  not  allowed  to  be  a  witness  against  her 
husband,  but  I  think  it  clear  the  second  may  be  ad- 
mitted to  prove  the  second  marriage  for  she  is  not  his 
wife,  contrary  to  a  sudden  opinion  delivered  iu  July, 
1664,  at  the  Assizes  in  Surrey,  in  Arthur  Armstrong's 
case,  for  she  is  not  so  much  as  his  wife  de  facto »"  1 
Hale*s  Pleas  of  the  Crown,  693. 

So  iu  Blast's  Pleas  of  the  Crown  the  rule  is  thus  laid 
down :  **  The  first  and  true  wife  cannot  be  a  witness 
against  her  husband,  nor  vice  versa;  but  the  second 
may  be  admitted  to  prove  the  second  marriage,  for  the 
first  being  proved  she  is  not  so  much  as  wife  de  facto, 
but  that  must  first  be  established.**  1  East's  P.  O.  469. 
The  text  of  East  is  supported  by  the  following  citation 
of  authorities:  1  Hale,  693;  2  M.  S.  Sum.  831;  Ann 
Cheney's  case,  O.  B.  May,  1730,  Sergt.  Foster's  BCauu- 
script. 

In  Peak's  Evidence  (Norris),  248.  it  is  said:  '^Itis 
clearly  settled  that  a  woman  who  was  never  legally  the 
wife  of  a  man,  though  she  has  been  in  fact  married  to 
him,  may  be  a  witness  against  him;  as  in  an  indict- 
ment for  bigamy,  the  first  marriage  being  proved  by 
other  witnesses,  the  second  wife  may  be  examined  to 
prove  the  marriage  with  her,  for  she  is  not  de  jure  his 
wife.** 

Mr.  Greenleaf,  in  his  work  on  Evidence,  volame  3^ 
says :  **  If  the  first  marriage  is  clearly  proved  and  not 
controverted,  then  the  person  with  whom  the  second 
marriage  was  had  may  be  admitted  as, a  witness  to 
prove  the  second  marriage,  as  well  as  to  other  faots  not 
tending  to  defeat  the  first  or  legalize  the  second.  There 
it  is  conceived  she  would  not  be  admitted  to  prove  a 
fact  showing  that  the  first  marriage  was  void  —  such 
as  relationship  within  the  degrees,  or  the  like — nor 
that  the  first  wife  was  dead  at  the  time  of  the  second 
marriage,  nor  ought  she  to  be  admitted  at  all  if  the 
first  marriage  is  in  controversy.*' 

The  result  of  the  authorities  is  that  as  long  as  the 
fact  of  the  first  marriage  is  contested,  the  second  wife 
cannot  be  admitted  to  prove  it.  When  the  first  mar- 
riage is  duly  established  by  other  evidence  to  the  sat- 
isfaction of  the  court,  the  second  may  be  admitted  to 
prove  the  second  marriage  but  not  the  first,  and  the 
jury  should  have  been  so  instructed. 

In  this  case  the  injunction  of  the  law  of  Utah  that 
the  wife  should  not  be  a  witness  for  or  against  her  hus- 
band was  practically  ignored  by  the  coart.  After 
some  evidence  tending  to  show  the  marriage  of  plaint- 
iff in  error  with  Emily  Spencer,  but  tiiat  fact  beiof 
still  in  controversy,  Caroline  Owens,  the  second  wlfs. 
was  put  upon  the  stand  and  allowed  to  testif^r  to  tlM 
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flnt  mmrrlage,  uid  tbe  jury  were  tii  efFeot  told  by  the 
oonrt  that  it  from  ber  sTideuoQ  aud  tbst  ot  other  wit- 
nesua  In  tbe  oase  they  were  satlefled  u(  the  loot  of  the 
flrat  marriage,  then  they  m%bt  cmiaider  Che  evideuce 
ot  Caroliae  Owetis  to  prove  the  first  marriage. 

In  otber  words,  the  evidence  ot  n  witness  jirima  facie 
luoompeteut,  tmd  whose  competency  oould  uuly  be 
■howD  by  proof  of  a  fact  whioli  wh«  tbe  oue  ooutested 
iHueintbeoase.  was  allowed  tuRU  to  tbe  jury  to  prove 
that  luae  and  at  the  same  time  to  establish  tbe  oom- 
peteuoy  of  tbe  wlcueBi.     lu  this  we  thiiik  the  court 

It  la  made  olear  by  tbe  reoord  Cbat  polyicamous  mar- 
llagea  are  fo  celebrated  la  Utab  as  to  make  tbe  proof 
of  polfgainy  very  dlfflouU.  Tbey  ore  conducted  in 
MorM.  aud  the  persons  by  whom  tboy  are  Bolemaized 
are  under  Bnob  obllRatlous  ef  lecreor  that  It  is  almost 
impoMtble  to  extract  the  foots  from  them  wbeu  placed 
npOD  the  witness  stand.  II  botb  wives  are  excluded 
from  testifying  to  the  flrat  mBrringe,  as  we  think  tbey 
■bould  be  under  tbe  existinK  rules  of  evidence,  teeti- 
moay  suffloient  to  convict  in  a  pniseoutloii  fur  poly* 
K>mr  la  the  Territory  of  Utab  la  hardly  attainable. 
But  tbli  U  not  a  oonslderation  by  which  we  eau  be  iu- 
flneooad.  We  must  administer  tbe  law  as  we  find  it. 
Tbe  remedy  is  with  Cougress,  by  euaotlng  such  a 
ohanse  in  tbe  law  of  evidence  in  tbe  Territory  of  Utah 
u  to  make  botb  wives  wltuesses  on  ludictmeats  for 

For  tbe  error  ludtoated  the  Judfcment  ot  tbe  Supreme 
Court  of  tbe  Territory  of  Utah  must  be  reversed  and 
tbe  cause  renuujded  to  that  court,  to  be  by  it  remanded 
to  tbe  District  Court,  with  directions  to  set  aside  tbe 
verdict  and  judgmeut  and  award  a  venire  facias  de 


VALIDITY  OF  FOREION  DIVORCE. 
ENOU8B  COUBT  OF  APPEAL,  DECEMBER  30,  laeO. 

Harvey  t.  Parjiib,  43  L.  T,  Rep.  (N.  8.)  787. 

A,  a  domiciled  Bootcbmao,  married.  In  18S1,  in  England,  B,  an 
English  woman,  Att«r  their  marriage  A  and  B  Ured  In 
BcoUand  untD  IS83,  when  B  got  a  illvom  from  a  Scotch 
eoort  dissolving  the  marriage  by  reason  of  A's  adulCeiy. 
In  IBSB,  B  being  still  sJlve,  A  married  C.  an  EngUshwoman, 
in  London.  On  petition  bj-C  for  declaration  of  nuUlt;  of 
marriage  on  the  ground  Chat  a  Bcolch  divorce  was  not 
Tslld  In  Eogiand.  held,  Cbac  the  English  courts  recognize 
as  valid  the  decree  of  a  Scotch  court  dissolving  the  mar- 
riage of  domiciled  Scotch  persons,  though  the  marriage 
was  ademDlied  In  England  and  the  woman  was  Engllab 
prior  to  her  marriage , 

LOBeift  case  ^tuss.  £  By.  Cr.  Cas.  237 ;  2  a.  &  F.  GST)  dlatln- 

rlS  waBanappealfromftdeoiaionof  Sir  J.  Hannsn, 
president  of  the  Probata,  Divorce,  and  Admiralty 
Dlvlston.  refuBlnga  petition  tor  declaration  ot  nullity 
ot  msrrlBKe.  The  respondent,  H.  B.  Famle,  a  doml- 
dled  Sootobman,  manied,  on  tbe  13tb  August.  IBBl,  in 
Bngland,  an  HngllBhwoman.  After  tbelr  marriage 
tbey  lived  In  Scotland  until  IBOS,  when  tbe  wife  ob- 
tained a  decree  from  a  Scotch  court  tor  dissolution  of 
Ute  marriage  by  reason  of  his  adeltery.  On  tbe  Slst 
K^r,  lees,  bla  former  wife  being  still  alive,  he  married 
His*  Harvey,  tbe  petitioner,  at  AU  Souls  Cbnroh, 
Ifafylebone. 
^«  president  bold  that  ttaa  decree  of  tbe  Scotota 
la  valid,  and  therefore  decided  In  favor  of  the 


Then 


James.  L.  J.  In  this  oase  I  am  unable  to  entertdu 
any  doubt  whatever  as  to  the  correctness  of  the  decis- 
ion of  the  learned  president  of  the  Proliate  DivisloD. 
Tbe  question  Is  whether  a  decree  by  a  Scotch  court  be- 
tween Scotch  parties  bas  the  effect  of  dissolving  a 
marriage  which  bad  been  ouutrncled  between  those 
parties.  It  Is  said  that  the  decree  bas  no  operation 
and  ought  not  to  be  recognized  lu  England,  because 
the  marriage  was  solemnized  in  England,  and  because 
In  LolUy'g  case  it  was  held,  according  to  one  report, 
that  an  English  marrlnge  onuid  not  be  dissolved  by  a 
Scotch  court  or  any  foreign  court  except  for  reasons 
for  which  ic  would  have  been  capable  of  being  dissolved 
in  England,  and  according  to  Bnathor  report  that  the 
words  "EnRlisb  msrriugo''  have  been  conatmed  by 
somebody,  nobody  knows  when  or  bow,  into  a  mar- 
riage solemnized  in  Eu^land.  Now  we  know  very 
little  ot  toOev'a  case  (It.  &  Ry.  IST ;  2  Ci.  &  F.  6CT),  ex- 
cept the  facts  wblcb  ure  stated  in  Russell  b  Ryan's 
Reports,  and  tbe  decinion.  Ot  course,  every  judg- 
ment of  any  court  roust  be  construed  with  reference 
to  the  foots  that  were  before  the  court  for  determina- 
tion at  tbe  time  wbeu  that  judgment  was  made  by  tbe 
learned  judges,  who  were  consulted,  nitber  than  sit- 
ting as  a  tribunal  of  appeal.  There  the  judges  were 
consulted  upon  the  Crown  case  reserved.  Whatever 
may  have  been  the  babit,  referred  to  by  Mr.  Benjamin, 
of  Judges,  in  the  time  of  Lord  Coke,  as  to  the  laying 
down  ot  abstract  general  propositions  going  tar  beyond 
tbe  necessities  of  the  particular  case  or  cases  before 
them  —  whatever  may  have  been  the  habit  ot  former 
judges  In  tbis  respect  — It  certainly  was  not,  In  the 
year  1819,  or  wbat«vor  the  time  was  when  Lo1lct/'g  cose 
was  decided,  tbe  habit  ot  judges  Iben,  any  more  thau 
it  is  the  babit  of  judges  at  tbis  day,  to  express  general 
propositions  or  articles  of  a  Code  beyond  what  waa 
required  by  the  particular  circumstances  ot  the  case. 
Tbe  particular  ciroumstances  ot  that  case  were  a  mar- 
riage between  English  persons,  that  Is  to  say,  a  mar- 
riage in  Engiaud  between  persons  domiciled  lu  Eng- 
land ;  and  aa  appeal  to  a  Scotch  court  by  one  of  those 
persons  aa  against  the  other  daring  a  temporary  resi- 
dence in  Scotland,  it  being  beyond  ail  question  that 
tbey  were  neither  of  them  domiciled  in  Scotland  at 
tbe  time ;  and  it  was  held  in  that  case  that  tbe  decision 
of  a  Bcotcb  court  affecting  the  status  of  English  domi- 
ciled persons,  domiciled  In  England  at  the  time  when 
tbe  status  was  originally  constituted,  aud  domiciled  in 
England  at  the  time  when  the  status  was  sought  to  be 
removed,  wa«  invalid;  that  according  to  English  no- 
tions ot  law  tbo  court  ought  not  to  entertain  a  suit 
affecting  Che  status  ot  English  people.  That  dearly 
was  tbe  whole  ot  the  decision.  I  do  not  know  that 
there  are  oases  actually  following  that  decision,  but  It 
has  at  all  events  becu  admitted  to  be  good  law.  I  do 
not  think  It  baa  ever  been  questinned,  and  I  do  not 
feel  myself  disposed  to  say  that  that  case  is  now  capa- 
ble of  being  questioned.  But  the  application  of  that 
case  to  the  olroumatances  of  the  preseut  cose  bas  cer> 
taluly  been  very  much  fqnestioued,  aud  questioned  by 
tbe  very  highest  authorltiea.  It  is  imposalble  to  read 
tbe  judgment  ot  Dr.  Lusbington  in  the  case  ot  Con* 
iratf  V.  BauUy,  8  Hagg.  Eocl.  636,  without  seeing  that 
he  did  not  consider  that  case  established  any  anch  unU 
venal  rule,  that  he  did  not  consider  it  was  binding 
upon  him  or  upon  any  court  In  tbis  country,  beyond 
the  actual  facts  of  that  case ;  that  is  to  say,  that  it  waa 
to  be  oonflned  to  a  oase  where  there  was  a  flctltlons 
domicile,  OS  Dr.  Deane  called  it,  or  a  domicile  where 
there  was  no  domicile  really  attached  to  It,  where  there 
was  merely  a  temporary  resideuoe  la  the  country,  tbe 
court*  ot  which  were  appealed  to.  Bat  more  than 
that,  we  have  the  axprcHdoiu  of  many  learned  lords, 
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evidently  expressing  exactly  the  same  view  of  that 
ease  —  that  it  was  to  be  considered  as  applying  only  to 
the  circumstances  of  that  case — and  then  we  have  the 
Lord  Chancellor  of  Ireland,  Lord  Blackbume,  in  a  case 
exactly  applicable  to  the  facts  before  the  court,  the 
very  point  being  raised,  with  the  sole  distinction  that 
you  must  substitute  England  for  Ireland,  and  substi- 
tute the  Irish  court  for  the  English  court  as  the  place 
in  which  the  question  came  to  be  decided.  Under 
these  circumstances  there  is  no  authority,  although  at 
first  I  was  pressed  with  this,  that  there  was  an  English 
authority  following  Lolley*8  case,  in  the  case  of  Mo- 
Carthy  v.  De  Caix,  2  Russ.  &  Myl.  614.  That  is  a  decis- 
ion of  Lord  Brougham,  and  it  puts  one  back  to  consider 
to  what  extent  one  is  bound,  upon  a  question  of  law 
arising  in  the  Probate  Division,  by  the  decision  of  a 
lord  chancellor  sitting  in  a  court  of  equity,  and  whether 
his  decision  would  be  a  binding  authority  at  alL  But 
upon  a  careful  investigation  of  the  facts  of  that  case, 
however  the  point  came  to  arise  in  Lord  Brougham's 
mind  and  to  find  its  way  into  his  judgment,  that  case 
really  was  not  and  could  not  have  been  any  authority 
upon  the  point,  because  the  point  was  neither  raised 
in  the  pleadings,  nor  was  it  sustained  by  evidence 
capable  of  being  made  the  subject  of  available  argu- 
ment for  that  purpose.  He  seems  to  have  taken  It 
himself  and  evolved  the  whole  thing  from  some  pas- 
sages in  a  letter  as  to  the  man  being  a  naturalized 
Dane.  But  independently  of  that,  the  fact  upon  which 
BO  much  reliance  was  placed — that  he  applied  LoUey^a 
case  to  the  case  of  a  marriage  by  a  domiciled  Dane  in 
England,  and  the  case  of  a  person  a  domiciled  Dane  at 
the  time  of  the  proceedings  in  Denmark — these  facts 
which  raised  that  litigation  never  had  appeared  in  any 
way  In  which  the  courts  could  take  judicial  notice  of 
them.  The  only  question  In  that  case  was,  whether 
the  husband,  who  had  taken  out  administration  to  his 
wife  as  surviving  husband,  who  had  an  api>arent  in- 
terest in  a  gift  as  surviving  husband  by  certain  letters 
which  are  set  out  in  the  proceedings  —  whether  the 
husband  had  by  those  letters,  under  the  circumstances 
of  the  case,  conclusively  bound  himself  to  the  gift  of 
that  which  ho  was  supposed  to  have  had,  and  the  right 
to  which,  as  the  surviving  husband,  was  not  really  In 
question ;  there  being  this  thing  further  to  be  observed, 
that  If  the  facts  were  as  they  seem  to  have  been  as- 
sumed In  the  note  to  that  case  furnished  by  Lord 
Brougham,  to  which  I  shall  afterward  refer — if  the 
facts  were  that  there  had  been  a  marriage  in  England 
by  a  domiciled  Dane  and  an  English  lady,  and  that 
there  had  been  a  dissolution  of  that  marriage  in  Den- 
mark, the  plaintiff,  the  husband,  being  still  a  domi- 
ciled Dane  —  and  that  dissolution  was  not  recognized 
by  the  English  law  as  being  of  any  validity,  the  result 
would  have  been,  not  that  the  property  would  have 
been  distributed  according  to  the  English  law,  but  it 
would  have  been  dealt  with  according  to  the  Danish 
law,  and  the  Danish  law  of  course,  in  the  distribution 
of  the  assets  of  a  Danish  wife,  would  have  recognized 
its  own  divorce,  and  would  not  have  been  bound  by 
any  decision  of  this  court  In  LoUey*8  case.  Evidently 
the  point  could  not  have  been  properly  before  the 
ooort  or  determined  by  the  court,  and  therefore  fully 
warranted  what  was  said  of  It  in  the  case  of  McCarthy 
V.  De  Caix,  as  something  which  fell  from  the  learned 
Judge  per  incuriam.  The  whole  thing  probably  em- 
anated from  the  application  of  LoUey^a  case  to  the  case 
before  him.  That  disposes  of  the  only  authority  at 
aU  that  in  any  way  conflicts  with  the  decision  of  the 
learned  lord  president,  and  upon  principle  I  cannot 
bring  myself  to  doubt  that  what  the  lord  president 
baa  said  is  right,  that  if  a  foreigner  comes  into  this 
country,  If  a  domiciled  foreigner  comes  into  this  ooun- 
try  for  the  purpose  of  taking  a  wife  from  this  country, 
the  moment  the  marriage  is  contracted,  the  moment 
the  knot  la  tied»  the  moment  the  vincukim  exists, 


then  the  lady  becomes,  to  all  intents  and  porposes,  of 
the  same  domicile  with  the  husband,  and  all  the  ri^ts 
and  consequences  of  marriage,  all  the  rights  and  con- 
sequences arising  from  the  marriage,  are  to  be  deter- 
mined by  the  law  of  that  country  which  by  the  actual 
contract  of  marriage  becomes  the  domicile  of  both 
parties,  exactly  to  the  same  effect  as  if  they  had  both 
been  originally  of  a  foreign  country.  It  seems  to  me 
that  there  is  no  qualification  of  that  rule.  A  wife's 
home  is  her  husband's  home,  a  wife's  coantiy  is  her 
husband's  country,  a  wife's  domicile  is  her  hosband's 
domicile,  and  any  question  arising  with  reference  to 
the  status  of  those  persons  Is,  according  to  my  view, 
to  be  determined  according  to  the  law  of  the  domicile 
of  those  persons,  assuming  always  that  the  domicile  is 
a  bona  fide  domicile,  really  resorted  to  for  purposes  of 
domicile,  and  not  a  domicile  either  fictitlons  or  re- 
sorted to  for  the  sole  purpose  of  altering  the  status.  I 
am  not  prepared  to  say  that  an  English  haslwad  could, 
by  going  for  the  sole  purpose  of  domiciling  himself 
there  to  a  foreign  country  in  which  a  marriage  could 
be  dissolved  at  pleasure,  by  his  going  and  doing  it, 
obtain  such  rights.  That  is  not  necessary  for  us  to 
decide;  but  where  the  domicile  is  the  real  bona  fide 
domicile  of  the  husband  and  of  the  wife,  conseqaentlj 
the  court,  the  forum  of  the  country  of  that  domicile, 
is  the  forum  which  has  got  to  administer  the  status, 
and  has  got  to  determine  whether  the  status  was  origi- 
nally well  created,  and  whether  any  circumstances  liave 
occurred  which  justify  that  forum  in  deciding  that 
the  status  has  come  to  an  end.  I  do  not  think  it  neces- 
sary myself  to  go  further  into  the  cases  which  hare 
been  cited,  but  I  conceive  the  principle  which  has  been 
laid  down  by  the  learned  president  to  be  a  soond  prin- 
ciple, not  capable  of  being  questioned,  and  that  being 
so,  there  being  originally  a  marriage  where  the  mar- 
riage home  was  Intended  to  be  Scotch,  it  became  in 
that  case  a  Scotch  marriage ;  that  is  to  say,  the  union 
became  a  Scotch  union  from  the  moment  of  the  mar- 
riage, and  where  there  was  that,  where  the  parties 
were  domiciled  at  the  time  the  sentence  of  dissolntlon 
was  pronounced,  I  think  that  that  sentence  of  dissoln- 
tlon ought  to  be  recognized  in  this  country  and  by  all 
other  countries  in  the  world. 

Cotton,  L.  J.  I  am  of  the  same  opinion.  I  think  a 
great  deal  of  the  difficulty  In  this  case  has  arisen  from 
the  ambiguous  use  of  the  word  '*  marriage."  We  have 
been  told  it  is  an  English  marriage,  and  that  ttierefore, 
according  to  LoUey^a  case  and  to  what  was  said  by  the 
judges  in  that  case.  It  is  indissoluble.  To  my  mind 
the  fallacy  lies  In  this :  the  word  **  marriage  "  is  osed 
In  two  senses ;  It  may  mean  the  solemnity  by  ^htch 
two  persons  are  joined  together  in  wedleok,  or  it  may 
mean  their  status  when  they  have  been  so  joined.  The 
two  things  are  entirely  different.  Of  course,  when  one 
comes  to  the  solemnity  by  which  they  are  united  in 
marriage,  that  must  depend  upon  the  law  of  the  place 
where  the  solemnity  takes  place;  that  is  to  say,  the 
mode  in  which  It  is  solemnized.  The  forms  to  be  f61- 
lowed  must  depend  upon  the  place  where  that  is  done. 
But  when  that  is  done  in  a  conntiy  which  is  not  the 
countiy  of  the  domicile,  the  oountcy  of  the  domiciie 
will  reckon  the  persons  as  duly  married,  if  they  have 
followed  the  forms  and  ceremonies  required  by  the 
country  in  which  it  is  solemnised— of  coarse  I  am 
speaking  only  of  Christian  coantries — and  tliat  gets 
rid  of  what  was  put  to  us  by  Mr.  Fooks,  that  we  ]»ve 
here  got  to  consider  what  will  be  the  oonsequenoes  of 
dealing  with  the  law  of  the  domicile,  sappoaing  it  wen 
Turkish.  That  rule,  I  apprehend,  prevails  universally, 
and  where  a  marriage  has  been  solemniied  aooording 
to  the  form  and  in  the  manner  required  by  tha  plaoe 
where  it  is  celebrated,  that  will  l>e  raoognlied  In  the 
oonntiy  of  the  domicile.  But  that  betng  reoogntaid 
in  the  oonntiy  of  the  domloitot  the  penoos 
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mftiried,  they  become  spooses.    That  is  a  question  of 
status,  and  I  take  and  adopt  entirely  what  was  said  by 
Iiord  Westbuy  in  Shaw  y.  Qotdd,  18  L.  T.  Rep.  (N. 
8.)  883;  L.  B.,  8  Eng.  &;  Ir.  App.  65:    ''  But  this  right 
to  reject  a  foreign  sentence  of  divorce  cannot  rest  on 
the  principle  stated  by  the  ▼ice-chancellor  in  his  judg- 
ment, namely,  that  where,  by  the  lex  loci  coiUractuSt 
the  marriage   is  indissoluble,  it  cannot  be  dissolved 
by  the  sentence  of  any  tribunal.    Such  a  principle  is 
at  variance  with  the  best  established  rules  of  universal 
jarispradence,  that  is  to  say,  with  those  rules  which, 
for  the  sake  of  general  convenience  and  by  tacit  con- 
sent, are  received  by  Christian  nations  and  observed 
in  their  tribunals.    One  of  these  rules  certainly  is,  that 
qaestiona  of  a  person's  status  depend  upon  the  law  of 
the  actual  domicile."    Now  what  was  tho  actual  domi- 
cile here?     The  husband    was,  at  the  time  of   the 
solemnization  of  the  marriage  in  England,  Scotch,  and 
always  so  remained  down  to  the  time  of  the  divorce, 
•o  that  the  domicile  of  the  wife  also,  after  she  had 
been  united  in  marriage  to  her  then  husband,  became 
Scotch,  in  my  opinion;  and  throughout  tho  case  of 
IFarrender  ▼.  Warrender^  2  CI.  &  F.  842,  not  a  doubt 
was  expressed  as  to  the  law  which  decided  that  case, 
that  when  a  woman,  domiciled  in  one  country,  mar- 
ries in  that  country  a  man  domiciled  in  another  coun- 
tiy,  her  domicile  at  once  becomes  that  of  her  husband. 
That,  I  think,  cannot  be  disputed  or  doubted.   I  know 
of  no  case  which  throws  a  doubt  upon  it.    Here,  when 
the  lady  married  a  Scotchman,  she   consented  and 
agreed  that  her  domicile  from  that  time  forth  should 
be  that  of  her  husband.    That,  I  take  it,  is  well  reoog- 
nlaed.    Then  we  come  to  consider  whether  this  divorce 
ia  an  incident  of  the  contract  and  in  any  way  to  be 
governed  by  the  place  where  the  solemnity  took  place, 
or  whether  it  is  a  question  of  status.    In  my  opinion 
it  ia  not  a  question  in  any  way  depending  upon  the 
rule  that  the  lex  loci  contract^ts  governs  it.    That  ap- 
plies to  the  forms  and  solemnities  by  which  the  mar- 
riage is  celebrated.    Here  what  wo  have  is  this ;  it  is 
not  oantraoted  for,  when  the  parties  unite  themselves 
In  marriage,  that  according  to  the  laws  of  the  country 
where  that  marriage  takes  place,  they  shall  have  the 
power,  or  not  have  the  power,  to  dissolve  the  marriage, 
but  it  is  really  this ;  the  country  where  the  parties  are, 
if  that  power  is  given  by  act  of  Parliament— which 
the  courts  are  bound  to  recognize,  as  in  NiJbo^itt  v.  ^^i- 
6o|/et,a0L.  T.  Rep.  (N.  S.)i86;    L.  R.,  4  P.  D.  — or  as 
a  general  rule,  the  tribunal  of  the  domicile  of  the  par- 
ties, deals  with  the  status.    Any  act  done  in  violation 
of  the  duties  incident  to  that  status  is  a  matter  which 
concerns  the  country  of  the  domicile,  and  in  my  opin- 
ion, the  question  of  divorce  is  not  in  any  way  an  inci- 
dent of  the  ^solemnity  of  the  contract  so  as  to  be 
Qoremed  by  the  law  of  the  country  where  that  takes 
plaoe*  but  an  incident  of  the  status  to  be  disposed  of 
Iby  the  law  of  the  domicile  of  the  parties  if  they  are 
kbjeot  to  the  tribunals  of  that  country.    That  being 
here  we  have  a  real  domicile  throughout  in  Scot- 
land, and  in  my  opinion,  the  courts  of  that  country, 
^lot  only  for  the  purpose  of  status  in  that  country,  but 
ZoT  the  purpose  of  status  everywhere,  have  the  power 
^o  enteirtain  this  question,  and  if  they  think  fit  to  de- 
Qirae  a  divorce.    Is  there  any  authority  contrary  to 
that?    It  is  said  tliat  LoUty's  case  is  against  it.    We 
llaTO  not  any  report  which  purports  to  give  the  exact 
irords  of  it ;  but  no  doubt  we  have  an  English  marriage 
spoken  of,  and  that  is  translated  in  one  report  as  a 
marriage  in  England.    But  we  must  remember  that  in 
that  case  —  and  we  must  regard  what  was  said  by  the 
Judges  in  reference  to  the  case — the  marriage  was  in 
both  senses  an  English  one,  because  it  was  solemnized 
in  Bngland  and  the  parties  to  the  contract  were  Eng- 
lish people.    Their  status  was  English  and  the  marriage 
WBS  solemnised  in  England,  and  we  must,  in  my  opin- 
l(m«  notwithstanding  the  expressions  which  were  used. 


and  thd  ambiguity  of  the  expression  **  English  mar- 
riage," look  at  the  facts  of  the  case  for  tho  purpose  of 
seeing  what  was  intended  to  be  decided  by  the  judges. 
In  my  opinion  that  case  in  no  way  stands  in  our  way  in 
deciding  this  case,  nor  ought  we  in  my  opinion  to  be 
deterred  from  giving  a  judgment  in  accordance  with 
our  opinions  by  any  thing  that  was  said  in  Lolley*B 
case.  As  to  the  case  of  McCarHiy  v.  De  Caix^  I  quite 
agree  with  what  James,  L.  J.,  has  said.  It  is  remarka- 
ble that  in  SImw  v.  Oould^  Lord  Westbury  says,  at 
page  85  of  the  report:  '*The  position  that  the  tri- 
bunal of  a  foreign  country  having  jurisdiction  to  dis- 
solve the  marriages  of  its  own  subjects  is  competent 
to  pron<mnce  a  similar  decree  between  English  sub- 
jects who  were  married  in  England,  but  who  before 
and  at  the  time  of  the  suit  are  permanently  domi- 
ciled within  the  jurisdiction  of  such  foreign  tribunal, 
such  decree  being  made  in  a  bona  fide  suit  without 
collusion  or  concert,  is  a  position  consistent  with 
all  the  English  decisions,  although  it  may  not  be  con- 
sistent with  the  resolution  commonly  stated  as  the 
resolution  of  the  judges  in  Lolky^s  case."  Lord  West- 
bury  mentioned  McCarthy  v.  DeCaiXf  but  he  does  not 
consider  that  that  was  a  decision  which  prevented  him 
from  laying  down  a  principle  independently  of  Lolley*8 
case.  Therefore  I  think  that  that  strengthens  what 
has  already  been  said  by  James,  L.  J.,  as  to  that  case 
in  reference  to  the  present  case.  Wo  ought  to  notice 
what  has  been  said  as  to  Niboyet  v.  Niboyet.  It  may 
be  said  that  our  decision  there  was  in  some  way  at 
variance  with  what  we  are  laying  down  in  ttiis  case. 
What  was  said  by  Brett,  L.  J.,  was  in  favor  of  the  re- 
spondent to  the  appeal,  and  he  was  in  a  minority,  but 
the  decision  of  the  other  members  of  the  court  turned 
entirely  upon  the  construction  of  an  English  Act  of 
Parliament,  and  they  said:  ''Whatever  might  have 
been  the  consequences  independently  of  these  words, 
this  Act  of  Parliament  gives  to  us,  an  English  court, 
jurisdiction  in  the  matter,  and  says  what  is  to  be  the 
consequence  if  certain  facts  are  proved  in  a  suit  and 
brought  before  us  under  the  act."  That  was  the  ratio 
decideiuH  in  Niboyet  v.  Niboyet.  I  cannot  look  upon 
Warreiuler  v.  Warrejider  as  a  decision  on  the  present 
question,  because  although  there  are  principles  laid 
down  consistently  with  and  leading  to  our  decision, 
yet  in  my  opinion  the  Lords  carefully  guarded  them- 
selves by  saying  that  they  were  deciding  the  matter  as 
a  Scotch  Court  of  Appeal,  and  not  dealing  with  it  as 
an  English  court  or  saying  what  its  effect  might  have 
been  in  England.  If  we  could  have  relied  upon  TTar- 
reiider  v.  Warrender  as  decisive,  of  course  there  would 
have  been  an  end  of  the  matter ;  and  therefore  with- 
out going  into  any  reasons  for  that  decision,  in  my 
opinion  we  cannot  look  upon  Wan-ender  v.  Warrender 
as  in  any  way  decisive  of  the  case  before  us. 

Lush,  L.  J.  I  am  of  the  same  opinion.  It  is  obvious 
to  me  that  the  whole  difficulty  in  this  case  arises  from 
a  mistaken  use  of  a  phrase  in  Lolley's  case,  in  which 
the  marriage  in  question  was  called  an  English  mar- 
riage. The  phrase  *' an  English  marriage"  may  refer 
to  the  place  where  a  marriage  was  solemnized,  or  it 
may  refer  to  the  nationality  and  domicile  of  the  parties 
between  whom  it  was  solemnized  —  the  place  where 
the  union  so  created  was  to  have  been  enjoyed.  In 
LoUey^s  case  the  parties  were  English  subjects  domi- 
ciled in  England  an  1  married  in  England ;  they  went 
to  Scotland  for  a  temporaiy  purpose,  and  while  there 
the  one  party  sued  the  other  for  a  divorce  and  obtained 
it.  In  this  case  the  words  must  be  taken  in  reference 
only  to  one  of  those  meanings,  namely  the  place  where 
the  marriage  was  solemnized,  because  this  was  a  mar- 
riage between  a  Scotchman,  domiciled  in  Scotland, 
and  an  English  lady,  whose  domicile,  immediately 
the  marriage  was  solemnized,  became  the  same  as  that 
of  her  husband.  The  marriage  took  place  in  England, 
and  therefore  the  words  '*  English  marriage,'*  as  ap- 
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plied  to  thia  case,  meaut  only  the  place  where  the 
marriage  was  solemnized.  That  being  so,  the  conclu- 
sion at  which  we  have  arrived  is  a  logical  sequence 
from  the  decision  of  the  House  of  Lords  in  Warrendtr 
V.  Warrender.  The  point  was  not  decided  there,  be- 
cause it  was  not  before  the  court;  but  it  seems  to  me 
that  having  regard  to  genenil  convenience  and  pro- 
priety, it  follows  naturally  from  the  decision  in  War- 
render  v.  IFarrcnder,  because  what  the  court  decided 
there  was  that  in  a  case  like  this,  where  a  domiciled 
Scotchman  was  married  in  England  to  an  English  lady 
but  whose  domicile  remained  in  Scotland  and  the 
domicile  of  whose  wife  was  therefore  Scotch,  he  might 
lawfully  sue  for  a  divorce  in  the  Court  of  Session  in 
Scotland.  The  court  held  therefore  that  a  Scotch 
court  could  dissolve,  in  Scotland,  a  marriage  which 
had  been  created  in  England.  To  hold  that  the  conse- 
quence of  that  is  confined  to  Scotland,  and  to  hold  that 
a  Scotchman  who  wivs  released  by  the  law  of  his  own 
country  from  the  marriage  tie  in  the  country  where 
his  home  was,  should  as  soon  as  over  he  came  over  the 
border  into  England  be  liable  to  be  indicted  for  bigamy, 
is  something  that  shocks  all  one's  notions  of  morality 
and  public  convenience.  No  doubt  that  consequence 
follows  in  a  case  exactly  like  LoUei/s  case  so  long  as 
that  decision  stands ;  but  we  are  asked  to  extend  it 
very  considerablj',  and  whatever  we  may  say  of  Lolley'8 
case,  T  think  we  shall  be  agreed  in  this,  that  it  is  not 
one  the  principle  of  which  ought  to  bo  extended. 
There  are  anomalies  enough  already  arising  out  of  the 
marriage  laws,  and  we  ought  to  bo  very  careful  not  to 
create  another.  In  this  case  we  should  be  creating  an- 
other of  a  very  serious  kind  if  we  were  to  hold  that  a 
man  may  be  free  in  Scotland,  by  the  law  of  his  own 
country,  of  his  own  home,  to  marry  a  woman  there 
and  yet  to  be  liable  to  be  indicted  for  that  very  act  as  a 
bigamous  act  if  he  came  over  the  border  into  this 
country.  That  is  what  we  are  asked  to  do.  I  confess 
there  is  something  about  that  which  shocks  all  one's 
notions  of  what  is  right  and  just  and  convenient;  and 
if  there  were  no  other  authority  I  should  have  no  hesi- 
tation myself  in  saying  that  Warrender  v.  Warrender 
virtually  decides  the  question,  because  I  hold  it  to  be  a 
logical  and  natural  inference  from  the  decision  there 
that  the  union  which  was  created  in  England  could  be 
dissolved  by  the  Scotch  court,  and  being  dissolved  can 
no  longer  exist  anywhere,  and  wherever  the  parties 
may  happen  to  be  the  status  is  permanently  altered . 
As  Mr.  Fooks  has  referred  to  what  is  called  marriage 
in  a  country  where  polygamy  is  lawful,  I  must  take 
the  opportunity  also  of  saying,  in  accordance  with 
what  has  fallen  from  Cotton,  L.  J.,  that  there  is  no 
analogy  whatever  between  the  union  of  a  man  and  a 
woman  in  a  country  where  polygamy  is  allowed  and 
the  union  of  a  man  and  woman  in  a  Christian  country. 
Marriage,  in  the  contemplation  of  every  Christian 
community,  is  the  union  of  one  man  with  one  woman 
to  the  exclusion  of  all  others.  No  such  provision  is 
made,  no  such  relation  is  created  in  a  country  where 
polygamy  is  allowed,  and  if  one  of  the  numerous  wives 
of  any  Mohammedan  were  to  come  to  this  country  and 
marry  in  this  country,  she  could  not  bo  indicted  for 
bigamy  because  our  laws  do  not  recognize  a  union, 
falsely  called  a  marriage,  taking  place  in  a  country 
where  polygamy  is  allowed  as  a  marriage,  to  be  recog- 
nized in  our  Christian  country.  If  there  were  no  de- 
cision at  all  and  no  authority  on  the  subject,  I  should 
conclude,  irrespective  of  Warrender  v.  Warrender^  that 
our  decision  should  be  in  accordance  with  what  I  have 
stated ;  but  we  have  authority  —  we  have  two  author- 
ities—  and  unfortunately  we  have  one  on  each  side, 
because  Lord  Brougham's  decision  In  McCarthy  v.  De 
Caix  decides  that  in  such  a  case  as  this  the  effect  of  it 
is  confined  to  the  country.  Observations  have  been 
already  made  on  that  case,  and  I  need  not  repeat  them 
to  show  that  it  is  not  really  an  authority  at  alL    The 


point  which  the  learned  Lord  undertook  to  decide  did 
not  arise  in  the  case.  What  he  said  on  the  qaestion 
with  which  we  are  now  concerned  was  only  an  oHdUr 
dictum,  and  contrary,  I  think,  to  all  analogy  and  all 
principles.  Another  case  was  decided  some  yean 
afterward  by  the  Lord  Chancellor  of  Ireland  (Lord 
Blackburne)  in  which  the  facts  were  exactly  similar, 
and  that  learned  judge  took  an  entirely  different  view 
from  that  taken  by  Lord  Brougham.  The  decision  of 
Lord  Blackburne  is  an  authority  which  commends 
itself  to  my  judgment,  and  one  which  I  am  very  glad 
to  be  able  to  follow.  Therefore,  viewing  the  ease  on 
every  side,  whether  upon  principle  or  reliable  author- 
ity, I  come  without  hesitation  to  the  conclusion  that 
the  judgment  of  the  learned  President  was  entirely 
right,  and  that  this  appeal  ought  to  be  dismissed. 


PATENT  RIGHT  MAY  BE  REACHED  BY 
CREDITOR'S  BILL, 

DISTRICT  OF  COLUMBIA  SITPRBME  COURT,  JAKUABT 

TERM,  1881. 

Murray  v.  Ager. 

The  interest  of  the  owner  of  a  patent  right  for  an  invention  is 
liable  for  the  payment  of  his  debts,  and  may  he  reached 
and  applied  to  that  purpose  by  a  creditor's  biU. 

BILL  filed  by  creditor  to  have  patent  right  of  debtor 
applied  to  payment  of  a  judgment.    The  facts  ap- 
pear in  the  opinion. 

Hine  A  Thomas^  for  plaintiff. 

T.  T.  Crittenden  and  Warrick  Martin^  for  defendant. 

Haqner,  J.  The  bill  in  this  case  is  filed  by  Talbot 
C.  Murray,  alleging  the  recovery  by  him  of  a  judgment 
on  the  law  side  of  this  court  against  the  defendant 
Wilson  Ager  and  others  for  $2,10166.  It  avers  that  an 
execution  was  duly  issued  upon  the  judgment,  which 
was  returned  nuUa  bona  by  the  marshal ;  that  the  de- 
fendant Wilson  Ager  is  the  inventor  and  owner  of 
certain  inventions  secured  to  him  by  letters-patent 
from  the  United  States,  which  are  described  in  the 
bill,  **  for  improvement  in  machines  and  prooeesec  for 
decorticating  grain ;  "  that  the  complainant  is  without 
any  means  of  realizing  his  judgment,  except  by  the 
subjection  of  the  patent  right  to  Its  payment,  and  the 
bill  prays  that  his  rights  as  patentee  may  be  sold  under 
the  decree  of  the  court  and  the  proceeds  applied  to  the 
payment  of  the  judgment;  that  an  Injunotion  may  be 
granted  to  restrain  the  defendant  Wilson  Ager  trom 
selling  or  assigning  the  patents  during  the  pendency  of 
the  suit;  and  that  the  defendant,  after  sale  has  been 
made,  may  be  compelled  to  execute  snoh  assignment  of 
the  patents  to  the  purchaser  as  may  be  neoesavy  to 
vest  the  title  in  conformity  with  the  patent  laws  of 
the  United  States. 

The  defendant's  answer  admits  the  rendition  of  the 
judgment,  the  return  unsatisfied  of  the  ezecation  is- 
sued thereon,  and  that  he  is  the  owner  of  the  patent 
rights  described  in  the  bill;  but  he  claims  that  these 
are  not  subject  to  seizure  and  sale  under  the  proceed- 
ings instituted  by  the  complainant. 

The  court  below  passed  a  decree  dismisring  the  bill, 
and  the  complainant  appealed  to  this  ooart. 

The  question  involved  in  the  case  is  one  of  great  in- 
terest and  novelty  so  far  as  we  have  been  able  to  dis- 
cover. 

It  is  insisted  upon  the  part  of  the  patentee  that  the 
rights  secured  to  him  by  his  patent  oannot  be  made 
the  subject  of  sale  by  any  process  at  law  or  in  equity 
against  his  consent. 

The  Constitution,  by  article  Ut,  section  %  dedans 
that  Congress  shall  have  power  to  promote  the  gn*. 
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gress  of  science  and  the  UBef ul  arts  by  securing  for  lim- 
ited times  to  authors  and  inventors  the  exclusive  right 
to  their  respective  writings  and  discoveries.  In  con- 
formity with  this  provision  a  careful  system  of  laws 
haa  been  devised  regulating  the  issue  of  patents  and 
directing  the  mode  in  which  they  may  be  assigned. 
Section  4896  of  the  Revised  Statutes  declares  that  every 
such  patent,  or  Interest  therein,  shall  be  assignable  in 
law  by  an  instrument  in  writing,  and  that  such  assign- 
ment or  conveyance  shall  be  void  as  against  any  sub- 
sequent purchaser  or  mortgagee,  for  valuable  consid- 
eration without  notice,  unless  recorded  in  the  patent 
office  within  three  months  from  its  date.  Section  4896 
prescribes  the  mode  in  which  a  imteut  may  be  issued 
to  an  executor  or  administrator  of  an  inventor,  in  trust 
for  his  heirs  at  law  or  devisees,  in  case  of  the  death  of 
the  patentee  before  the  issue  of  the  patent,  and  declares 
that  the  patent  shall  be  enjoyed  by  his  representatives 
or  devisees  in  as  full  manner  and  on  the  same  terms 
and  conditions  as  it  might  have  been  enjoyed  by  the 
original  patentee.  Similar  provisions  exist  in  the  stat- 
utes with  reference  to  copyrights,  which  are  declared 
to  be  assignable  by  an  instrument  in  its  prescribed 
form  recorded  in  the  office  of  the  librarian  of  Congress. 

It  is  insisted  upon  the  part  of  the  patentee  that  it  is 
well  settled  upon  authority  that  the  patent  right  in 
the  hand  of  the  inventor  cannot  be  made  the  subject 
of  sale  under  an  execution  at  law,  and  the  case  in  14 
Howard,  528,  Stevetia  v.  Cudr/,  is  relied  upon  as  estab- 
lishing this  proposition.  It  is  to  be  observed  that  the 
case  refers  to  a  copyright  and  not  to  a  patent  right,  and 
although  it  is  intimated  in  the  case  of  Stevetia  v.  Olad- 
ding^  in  17  How.  4M,  that  there  is  no  common-law 
copyright  in  this  country,  it  is  well  settled  that  there 
existed  at  the  common  law  a  marked  distinction  be- 
tween the  right  of  an  author  to  his  writings  and  those 
of  an  inventor  to  his  invention.  The  authorities  de- 
clare that  independent  of  statute  or  of  grant  from  the 
government,  an  author  had  a  right  to  the  exclusive 
publication  of  his  writings,  while  no  such  exclusive 
right  existed,  independent  of  statute,  in  an  inventor. 
This  last  position  is  asserted  by  Judge  Taney  in  10  How- 
ard, Qaylor  v.  Wilder^  who  declares  that  an  inventor 
has  no  exclusive  right  to  his  invention  until  he  obtains 
ai»atent,  and  that  no  action  could  be  maintained  by 
an  inventor  against  any  one  for  using  it  before  the 
issoing  of  the  patent.  The  text  writers  explain  this 
distinction  upon  the  idea  that  the  writer  creates  some- 
thing which  had  no  existence  until  produced  by  him- 
self, as  the  *' Paradise  Lost"  could  never  have  been 
written  unless  Milton  had  composed  it.  Whereas  an 
Inventor,  like  a  discoverer  in  astronomy  or  geography, 
only  brings  to  light  matters  which  had  existed  long 
previously,  as  the  propulsive  power  of  steam  must 
have  been  discovered  sooner  or  later  if  the  attention 
of  Watts  had  never  been  turned  to  the  subject. 

But  conceding  that  patent  rights  and  copyrights 
stand  on  the  same  footing,  let  us  examine  how  the  de- 
cision in  14  Howard  controls  the  present  inquiry.  The 
facts  of  that  case  are  that  the  complainant  took  out  a 
copyright  of  a  map  of  the  State  of  Rhode  Island ;  that 
while  engaged  in  publishing  and  selling  the  map,  by 
virtue  of  the  copyright,  a  judgment  was  recovered 
against  him  by  a  creditor,  execution  issued  and  the 
copper  plate  upon  which  the  map  in  question  was  en- 
graved was  seized  and  sold  by  the  sheriff  to  the  defend- 
ant, who  thereupon  proceeded  to  strike  from  the  plate 
copies  of  the  map ;  and  the  prayer  of  the  bill  was  that 
an  iujunotiou  might  be  granted  to  restrain  its  print- 
ing and  publishing  in  violation  of  the  complainant's 
copyright. 

The  single  question  in  the  case,  say  the  court,  is 
whether  or  not  the  property  acquired  by  the  defend- 
ant la  the  copper  plate  at  the  sheriff's  sale  carried  with 
it,  M  an  Incident,  the  right  to  print  and  publish  the 
maip  engnved  upon  ite  face.    The  Supreme  Court  de- 


clare that  all  that  was  sold  by  the  sheriff  was  the  piece 
of  copper  upon  which  the  map  was  engraved ;  that  the 
sheriff  did  not  attempt  to  sell,  and  had  no  right  to  sell 
under  the  execution,  the  copyright.  *'  The  copyright 
is  the  exclusive  right  to  the  multiplication  of  the  copies 
for  the  benefit  of  the  author  or  his  assignees,  discon- 
nected from  the  plate  or  any  other  physical  existence. 
It- is  an  incorporeal  right  to  print  and  publish  the  map, 
or  as  said  by  Lord  Mansfield  in  Miller  v.  Taylor,  4  Burr. 
2390,  a  property  in  notion  and  has  no  corporeal,  tangible 
substance."  The  court  proceeds:  **The  copperplate 
engraving  like  any  other  tangible  personal  property  is 
the  subject  of  seizure  and  sale  on  execution,  and  the 
title  passes  to  the  purchaser  the  same  as  if  mode  at  a 
private  sale ;  but  the  incorporeal  right,  secured  by  the 
statute  to  the  author,  to  multiply  copies  of  the  map  by 
the  use  of  the  plate,  being  Intangible  and  resting  alto- 
gether in  gn^nt,  is  not  the  subject  of  seizure  or  sale  by 
means  of  this  process,  certainly  not  at  common  law." 

So  far  as  this  applies  to  copyrights,  it  seems  explicit 
enough.    But  the  court  proceeds : 

"  No  doubt  the  property  may  be  reached  by  a  cred- 
itor's bill,  and  be  applied  to  the  payment  of  the  debts 
of  the  author  the  sameas  stock  of  the  debtor  is  reached 
and  applied,  the  court  compelling  a  transfer  and  sale 
of  the  stock  for  the  benefit  of  the  creditors.  But  in 
cose  of  such  remedy  we  suppose  it  would  be  necessary 
for  the  court  to  compel  a  transfer  to  the  purchaser  in 
conformity  with  the  requirement  of  the  copyright  act, 
in  order  to  invest  him  with  a  complete  title  to  the 
property.  ♦  «  ♦  An  assignment  therefore  that 
would  invest  the  assignee  with  the  property  of  the 
copyright  according  to  the  act  of  Congress,  must  be  in 
writing  and  signed  in  the  presence  of  two  witnesses, 
and  It  may  be  well  doubted  whether  a  transfer  even  by 
a  sale  under  a  decree  of  a  Court  of  Chancery  would 
pass  the  title  so  as  to  protect  the  purchaser  unless  by  a 
conveyance  in  conformity  with  this  requirement.'* 

The  bill  in  the  present  case  is  evidently  framed  In 
conformity  with  the  suggestion  in  the  opinion  of  the 
Supreme  Court,  and  as  we  understand,  it  is  warranted 
by  the  delilierate  judgment  of  that  tribunal. 

It  is -insisted,  however,  upon  the  part  of  the  patentee 
that  so  much  of  the  opinion  as  asserts  that  the  copy- 
right may  be  subjected  to  a  decree  in  equity  is  obiUr 
dictum,  and  that  It  Is  overruled  in  the  subsequent  cose 
of  Stevens  v.  Qlctddingy  17  How.  450.  That  case  arose 
under  the  same  state  of  facts  and  involved  the  same 
controversy  which  was  determined  in  14  Howard.  It 
appears  that  under  the  opinion  In  14  Howard  the  cose 
was  remanded  to  the  Circuit  Court  for  the  district  of 
Rhode  Island.  When  the  mandate  arrived,  the  judge 
who  heard  the  case  below  had  died,  and  when  the  case 
of  Stevetis  v.  Gladding  was  called,  the  counsel  for  the 
respondent  desired  to  be  heard,  **  though,"  as  the 
judge  states,  '*he  frankly  avowed  that  the  question 
passed  on  in  the  former  case  was  the  only  one  which 
could  now  be  raised." 

We  have  examined  that  decision  with  care,  and  we 
can  see  nothing  In  It  that  can  be  considered  as  reversing 
the  ruling  in  14  Howard,  which  asserts,  as  we  aoder- 
stand,  the  right  to  maintain  such  a  bill  as  the  present 
one.  Judge  Curtis,  in  his  opinion,  states  that  the  posi- 
tions assumed  by  the  counsel  of  the  judgment  creditor 
are,  that  copy  and  patent  rights  are  subject  to  seizure 
and  sale  on  execution ;  that  whenever  the  owner  of 
the  copyright  of  a  map  causes  a  plate  to  be  made  which 
is  capable  of  uo  beneficial  use  except  to  print  his  map, 
he  thereby  annexes  to  the  plate  the  right  to  use  it  for 
printing  the  map,  and  also  the  right  to  publish  and  sell 
the  copies  and  print  it,  and  that  when  the  plate  is  sold 
on  execution  these  rights  pass  with  the  plate  as  inci- 
dents or  accessories  thereto,  though  uo  mention  Is 
made  of  them  in  the  sale. 

It  is  in  reference  to  thb  contention  that  Jadge  Curtis 
usee  the  language  which  baa  been  relied  upon  in  behalf 
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of  the  patentee  iu  this  case.  He  declares  that  there 
would  be  *' great  difficulty  iu  asseutiiig  to  the  proposi- 
tion that  patent  and  copyrights  held  under  the  laws  of 
the  United  States  are  subject  to  seizure  and  sale  on 
execution.'*  Not  to  repeat  what  he  said  on  this  su1> 
ject  in  14th  Howard,  531,  it  may  be  added  that  these 
incorporeal  rights  do  not  subsist  in  any  particular 
State  or  district ;  they  are  co-extensive  with  the  United 
States.  There  is  nothing  in  any  act  of  Congress,  or  in 
the  nature  of  the  rights  themselves  to  give  them  local- 
ity anywhere  so  as  to  subject  them  to  the  process  of 
courts  having  jurisdiction  limited  by  the  linos  of 
States  and  districts ;  that  an  execution  out  of  the  Court 
of  Common  Pleas  for  the  county  of  Bristol,  in  the 
State  of  Massachusetts,  can  be  levied  on  an  incorporeal 
right  subsisting  iu  Rhode  Island  or  New  York,  will 
hardly  bo  pretended ;  that  by  the  levy  of  such  an  exe- 
cution the  entire  right  could  be  divided,  and  so  much 
of  it  as  might  be  exercised  within  the  county  of  Bris- 
tol sold,  would  be  a  position  subject  to  much  difficulty. 

It  thus  appears  that  the  question  alluded  to  by  Judge 
Curtis  is  that  which  had  been  urged  in  argument  by 
counsel,  viz.,  the  right  to  subject  the  copy  and  patent 
right  to  sale  by  execution  at  law,  and  that  the  diffi- 
culties suggested  by  the  judge  have  reference  only  to 
the  sale  under  such  an  execution.  But  the  Supreme 
Court  in  the  next  sentence  show  that  they  do  not  de- 
sign to  decide  eveii  this  point.  Judge  Curtis  adds: 
*' These  are  important  questions  on  which  we  do  not 
find  it  necessary  to  express  an  opinion,  because  in  this 
case  neither  the  copyright,  as  such,  nor  any  part  of  it, 
was  attempted  to  be  sold."  And  the  judge  proceeds 
to  show  that  the  only  thing  attempted  to  be  sold  by 
the  sheriff  was  the  right  to  the  copper  plate  on  which 
the  map  had  been  engraved. 

In  a  later  part  of  the  opinion  the  judge  says :  **  For 
these  reasons,  as  well  as  those  stated  in  14  Howard,  our 
conclusion  is  that  the  mere  ownership  of  the  copper 
plate  of  a  map  by  the  owner  of  the  copyright  does  not 
attach  to  the  plate  that  exclusive  right  of  printing  and 
publishing  the  map  hold  under  the  act  of  Congress  or 
any  part  thereof,  but  the  incorporeal  right  subsists 
wholly  separate  from  and  independent  of  the  plate 
and  does  not  pass  with  it  by  a  sale  thereof  on  execu- 
tion." 

The  only  questions  beyond  this  which  are  discussed 
by  the  court  are,  whether  the  prayer  of  the  bill,  that 
the  penalties  imposed  by  the  act  of  Congress  shall  bo 
decreed  against  the  purchaser,  and  whether  there 
should  be  an  account  of  the  profits.  We  see  nothing 
iu  the  decision  which  in  any  way  can  be  held  as  a  with- 
drawal by  the  Supreme  Court  of  the  distinct  assertion 
in  14  Howard,  that  an  interest  under  a  copy  or  patent 
right  can  be  subjected  to  the  payment  of  the  debts  of 
the  patentee  by  a  proceeding  in  equity. 

The  argument  ah  inconveniente  urged  by  Judge 
Curtis  as  a  reason  why  such  rights  should  not  be  con- 
sidered as  liable  to  seizure  under  an  execution  at  law, 
is  invoked  in  the  present  case.  It  is  insisted  that  the 
Constitution  and  laws  passed  are  designed  to  secure  to 
the  inventor  and  author  the  rights  to  their  inventions 
and  writings,  and  that  this  provision  would  be  nulli- 
fied if  those  rights  were  subject  to  seizure  in  any  way 
by  creditors.  But  it  is  plain  that  the  benefit  designed 
by  the  constitutional  provision  would  be  no  more 
destroyed  by  their  sale  for  the  payment  of  the  inveut- 
or*s  creditors  than  by  the  voluntary  sale  by  himself. 
If  sold  to  pay  his  debts,  he  has  already  obtained  the 
benefit  of  the  grant  as  much  as  if  sold  of  his  own 
motion.  It  is  clear  that  he  would  have  the  right  vol- 
untarily to  sell  his  entire  right  in  any,  the  remotest 
portion  of  the  country.  Notwithstanding  that  those 
rights  are  co-extensive  with  the  Union,  they  would 
pass  to  his  personal  representative  or  legatee,  and  could 
be  subjected  to  the  payment  of  the  debts  of  sach  heir 
or  derJsee  iu  any  part  of  the  country. 


It  was  long  ago  settled,  as  far  back  as  the  case  in 
3  Bos.  &  Pul.,  777,  Hesse  v.  Stevefison^  decided  in  1803, 
that  independent  of  any  provision  in  the  English 
bankrupt  law,  the  right  of  the  patentee  in  an  inven- 
tion would  pass  as  assets  to  his  assignee  in  bankruptcy. 
Lord  Alvanley,  in  delivering  the  opinion  in  the  case, 
says:  '*But  if  the  inventor  avail  himself  of  his  knowl- 
edge and  skill,  and  thereby  acquire  a  beneficial  interest 
which  may  be  the  subject  of  assignment,  I  cannot 
frame  to  myself  an  argument  why  that  interest  should 
not  pass  in  the  same  manner  as  any  other  property 
acquired  by  his  personal  industry.  *  ♦  *  We  are 
therefore  clearly  of  the  opinion  that  the  interest  in 
the  letters  patent  was  an  interest  of  such  a  nature  as 
to  be  the  subject  of  assignment  by  the  commissioners 
in  bankruptcy." 

And  by  the  last  bankrupt  law,  R.  S.  U.  S.,  section 
5046,  patent  rights  and  copyrights,  with  the  other  classes 
of  property  therein  euumeratod,  are  expressly  declared 
to  be  vested  iu  assignee  of  the  bankrupt.  By  section 
5062  the  assignee  is  required  to  sell  all  the  estate  of  the 
bankrupt  upon  such  terms  as  ho  thinks  most  for  the 
interest  of  the  creditors. 

It  cannot  be  denied  that  under  this  authority  the 
assignee  could  make  sale  of  the  interest  of  a  bank- 
rupt patentee  in  the  most  valuable  patents  in  the  re- 
motest comer  of  the  country,  in  Alaska,  or  at  the  Dry 
Tortugas,  and  unless  his  discretion  in  this  respect  was 
restrained  by  a  court,  upon  the  ground  that  its  exer- 
cise was  manifestly  injurious  to  the  interest  or  the 
estate.  If  the  fact  that  the  operation  of  the  patent  is 
co-cxtensive  with  the  Union,  is  sufficient  to  infer  the 
absence  of  the  power  of  sale  under  a  decree,  as  sug- 
gested in  14  Howard,  it  is  not  easy  to  see  why  the  same 
difficulty  should  not  prevent  the  exercise  by  the  as- 
signee in  bankruptcy  of  what  would  be  his  unques- 
tioned right  of  the  disposition  of  the  patent  right. 

If  the  contention  on  the  part  of  the  patentee  in  this 
case  is  correct,  then  it  results  that  there  may  be  a  class 
of  property  in  this  country,  yielding  great  revenues 
from  the  royalties,  which  would  be  exonerated  by  this 
special  exemption  from  the  responsibility  which  at- 
taches to  all  other  classes  of  property  —  payment  of 
the  honest  debts  of  the  debtor,  and  that  one  posnessed 
of  such  patont  rights,  by  skillfully  refusing  to  invest 
his  revenues  in  any  other  description  of  property,  may 
successfully  boffie  his  creditors,  though  they  may  have 
supplied  him  with  the  very  means  which  enabled  him 
to  achieve  the  success  of  his  patent. 

We  have  been  referred  to  two  decisions  alleged  to 
have  been  made  in  this  court;  one  by  Justice  Wy lie 
and  the  other  by  Justice  MacArthur,  in  which  it  is 
stated  that  the  position  contended  for  by  the  patentee 
in  this  case  was  sustained,  but  an  inquiry  from  those 
judges  has  satisfied  us  that  the  cases  went  off  ou  other 
points. 

We  have  been  referred  to  some  deoisious  which  it  is 
alleged  are  at  variance  with  the  conclusions  at  which 
we  have  arrived,  but  a  careful  examination  of  them 
has  satisfied  us  that  such  is  not  the  case.  The  case  in 
1  Holmes,  152,  which  decides  that  the  trustee  iu  in- 
solvency, under  the  Massachusetts  statute,  has  no  title 
to  a  patent  right,  proceeds  upon  the  express  words  of 
the  statute,  which  declares  that  only  those  species  of 
property  which  can  be  seized  by  execution  at  law  pass 
to  the  assignee;  and  as  it  is  settled  that  a  patent  right 
cannot  be  taken  under  an  execution  at  law,  the  statute 
necessarily  excluded  it  as  assets  from  the  trustee  In 
insolvency.  Tho  case  in  1  Qallison,  485,  simply  de- 
clares that  a  sheriff,  who  had  sold  under  execution  a 
number  of  patented  machines  for  a  debt  due  bj  the 
patentee,  could  not  be  held  liable  under  that  proTtsloii 
of  the  patent  law  which  declares  that  the  sale  of  pat- 
ented machines  without  the  ooaeent  of  the  pAteotee 
should  subject  tho  vendor  to  suit  for  damaget. 

Iu  the  case  in  4  B.  Mour.  688,  Cooper  ▼•  Gfrnm*  It  It 
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decided  tbac  whora  an  autbor  bad  conveyed  tbe  oopy- 
rigbb  ot  a  book  to  a  Cniatee  fur  the  beneSt  iif  bU  irife 
in  Iraud  of  bis  oreditore,  a  Judgment  recurered  bj  the 
trustee  Eigaluat  the  purchaser  of  tbo  pateuC  right  (ur 
part  ol  the  purcbose-motioj,  could  be  subjected  In 
equity  to  tbe  payment  of  a  judgment  recovered  bj  a 
creditor  amiuat  the  pateutee,  and  the  remarks  of  tbat 
court,  relied  upon  by  tbe  pateiitee'a  counHcl  in  this 
case  at  austalalug  their  position,  were  not  required 
in  the  case,  and  In  our  opinion,  do  not  support  their 
contention . 

We  bare  been  appealed  to  witb  great  earneatnees  to 
decide  in  favor  ot  tho  Inviolability  of  the  right  of  the 
patentee,  lor  the  reason  that  patentees  as  a  class,  not- 
withstanding tho  beneSts  tbey  confer  upon  tho  coni- 
mniilty,  seldom  participate  in  tho  profits  wbicb  are 
dsriTcd  from  their  inventions ;  that  tbey  live  laborious 
lives  Mid  die  poor:  and  It  is  urged  that  it  would  be  an 
additional  hardship  to  deprive  them  of  the  exemption 
supposed  to  be  secured  to  them  by  their  grant  from 
the  United  States. 

Assuming  tbe  carreotness.ot  this  supposition,  and 
that  it  is  true  tbat  thej  seldom  reap  the  benefit  of  tbeir 
labors.  It  results  that  what  Is  supposed  to  be  tbe  pres- 
ent state  of  the  law  exempting  tboso  interests  from 
sale,  does  not  operate  very  beneQcially  iu  their  behalf. 
If,  notwithstanding  the  assumed  exemption,  they  re- 
ceive such  slender  proQtS  from  their  labor,  a  change 
In  tbe  law  could  not  place  them  in  a  worse  position. 
It  may  be  that  they  might  proQt  by  a  condition  ot 
things  which  would  expose  tbxlr  interests  at  public 
sale  to  competition,  and  thus  bring  the  merits  ot  tbeir 
iaventlons  more  prominently  before  the  public. 

For  these  reasons  we  are  of  opiuioii  that  tbe  decree 
below  should  be  reversed,  and  we  will  slun  a  decree  di- 
recting the  ealo  of  the  Interest  of  the  patentee  for  the 
payment  of  the  Judgment  creditor,  and  directing  him 
to  execute  the  assignment  required  by  the  statute,  and 
in  default  of  such  assignment  within  a  limited|time, 
appoint  a  trustee  with  authority  to  execute  the  same. 

Wylle,  J.,  dissented. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 


Action  —  what 


0  CONSTITOTB  C 


PKBBONOr  "  UNSOUND  MIND"— PARTIES.  — (1)  A  Com- 
plaint 111  an  action  by  an  adminifitrator.  In  substauoe 
Htforth  that  Intestate  In  his  II  te- time  was  ot  unsound 
mind,  and  while  In  that  condition  transferred  lo  de- 
fendant by  gift  or  contract  several  sums  of  mouey 
which  defendant  still  holds  and  refuses  to  return. 
Hdd,  upou  demurrer,  tbat  there  was  sufficient  to  con- 
stitute a  cause  of  action.  See  Ex  parte  Bamsley,  3 
Atk.  168.  ThesilegAtion  that  apersuu  is  of  "uiisound 
mind  "  Is  Dot  a.  conclusion  of  law  but  a  fact  founded 
upon  other  facts.  But  at  common  law,  in  the  practice 
ot  the  courts  and  iu  the  lauguago  of  the  Legislature 
these  words  signify  and  describe  persons  of  certain 
condition  which  whenever  called  In  question  is  to  be 
Mcertaiiied  like  any  other  fuct  named  or  stated  iu 
pleading,  tbe  same  as  tbat  H person  is  "an  infant"  or 
"a  married  woman."    (2)  Held,  also,  that  the  action 


)r  tbe  m 


dlie 


Ing  them  without  Joining  other  parties  who  were  to  be 
bcneDtted  by  tbe  contract  under  which  tbey  ware  re- 
eeived.    Judgment  afBrmed.   Riggt  v.  American  Tract 
Boelttv.    Opinion  by  Danforth,  J. 
[Decided  March  1,  1881.] 

APFKAI<—  OKDBR  AB  TO  PATINQ  MOHKY  TO  BZCBITEB 

or  roBKCLOstntc    DiscnmoNART    with   Bupnpra 

COUIR,  AND  RKrUSAL  TO  aRART  NOT  APPKALAB[_^  -- 

Durinx  tba  peadeuoy  of  *  motion  (or  the  >Ppoli)t|M||t 


of  a  receiver  upon  the  foreclosure  of  a  mortgage,  but 
before  tbe  receiver  was  actually  appointed.  B.,  the 
owner  of  tho  equity  ot  redemption,  received  rents  from 
the  mortgaged  premises  which  be  did  not  pay  over  to 
the  receiver.  Held,  tbat  tbe  refusal  ot  the  Supreme 
Court  to  compel  B.  to  pay  over  the  rents  to  tbe  re- 
ceiver is  not  reviewable  In  (bis  court.  Plaint- 
iff did  not  have  a  strict  legal  right  to  a  receiver.  It 
was  discretionary  in  the  Suprenjo  Court  to  app<iiut  a 
receiver  (Syracuse  Bank  v.  Tallmati,  31  Barb.  a)lj.  and 
it  it  did  appoint  one  and  had  power  to  compel  B.  to 
pay  over  rents  received  by  him,  it  need  not  exercise 
that  power.  And  until  the  receiver  was  appointed  B. 
had  the  right  to  recelvo  tbe  rents,  and  could  not  be 
compelled  to  account  for  them.  By  the  appointment 
of  the  receiver  plaintiff  obtained  an  equitable  lieu 
upon  the  unpaid  rents  and  upon  them  only.  Iiofsky 
V.  Maujer,  3  Sandt.  Ch.  69;  Howell  v.  Ripley,  10  Pal. 
13;  Aatorv.  Turner,  Hid.  43C;  Mitchell  v.  Bartlett,  61 
N.T.41T;  Argall  V.  Pitta,  78  id.  2*2.  Order  affirmed . 
Rider  V.  Baaley.  Opinion  by  Earl,  J. 
[Decided  March  8,  1881.] 

Neolioencb  — B 


PERSON   MIDES  BV   I 

i.iaGN-CB  OF  THIHD  PABTY.  —  (1|  PlaintitTs  Intestate 
was  allowed  to  ride  home  from  his  work  by  one  A  tfleld 
who  was  driving  a  team,  and  did  so.  White  Atfleld 
was  driving  across  defendant's  railway  crossing  Id  the 
bijibway  tbe  wagon  was  jarred  severely  and  Intestate 
thrown  therefrom  and  killed.  Tho  jiLrrlng  was  caused 
by  u  holo  In  the  bighway  six  or  eight  Inches  deep  be- 
tween defendant's  rails  which  was  occasioned  by  an 
omissinii  bj  defendant  to  restore  a  plank  that  was  out. 
There  waa  testimony  that  this  crossing  was  a  danger- 
ous one  and  bad  been  In  bad  condition  for  several 
days.  Tbe  hole  was  between  the  rails  of  a  street  rail- 
way track  whicb  crossed  tbe  defendant's  track  at  that 
point.  There  were  a  number  ot  tracks  at  tbe  place,  a 
frequent  passing  of  tracks,  and  a  witness  testlQed  about 
1.000  teams  crossed  In  twenty-four  hours.  Defendant's 
track  foreman  bad  received  notice  before  the  accident 
to  repair  tbe  holo  in  question.  Held,  that  there  was 
eufBoient  evidence  of  negiigenoeou  the  part  of  defend- 
ant to  go  to  the  jury.  12]  At  the  trial  the  court 
charged  thus:  "The  facts  do  not  shown  condition  of 
things  Ihnt  would  warrant  the  Jury  in  saying  that  the 
plaintiff  cannot  recover,  even  it  tbey  should  And  Ab- 
Qeld  was  negligent.  Tbey  were  not  engaged  in  any 
joint  employmeut,  and  whatever  doubts  may  bavo  ex- 
isted as  to  what  the  law  was  years  ago.  It  seems  now 
to  bo  settled  that  In  a  case  of  this  character,  assuming 
that  Atfleld  wua  competent  driver  and  sober  mBD. 
and  no  reason  which  deceased  could  discover  why  be 
should  not  ride  with  blm,  I  do  not  think  tbat  although 
there  might  have  been  carelessness  o[i  the  part  of  At- 
field  in  driving  in  this  particular,  tbat  would  defeat  a 
recovery  uuiesa  you  should  couslder  there  was  a  willful 
act  upon  tho  part  of  the  driver,  and  the  death  was 
caused  by  his  wrongful  and  wltlful  act."  Held,  no 
error.  Dyer  v.  Erie  R.  Co.,  71  N.  Y.  228;  Robinson  v. 
New  York  Cent.,  etc.,  R.  Co.,  SO  id.  11.  The  negli- 
gence of  the  driver  consisted,  it  was  said,  In  not  driv- 
ing elsewhere  than  he  did.  Held,  that  the  omission 
to  do  BO  did  not  make  bis  aot  the  proximate  cause  ot 
tbe  Jar  in  any  snob  sense  as  exoluded  defoiidaut'l 
negligenoe  from  being  also  a  proximate  cause.  The 
cases,  Congreve  v.  New  York  Cent.,  etc.,  R.  Co.,  18 
Hun,  229,  and  Barringer  v.  New  York  Cent..  et«.,  R. 
Co.,  IB  Id.  8DS,  dlatlnguislied.  (8)  The  court  was  asked 
by  defendant  to  charge  tbat  "Ittbedetect  In  theborae- 
railroad' tracks  and  idanklng  otuued  tbe  Injury,  plaint- 
iff cannot  reoover,"  Mid  aniwer«d,  "yes,  If  It  ij  a  d»- 
t«et  in  tha  hoTM-mUruad,  that  thM«  partlea  are  la  no 
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way  respousible  for."  The  court  also  charged  that  de- 
feudaat  must  keep  the  crossiug  iu  such  a  way  as  not  to 
impair  or  reuder  daugerous  orossiug  over  these  tracks, 
though  it  may  be  the  crossiug  over  the  track  of  the 
horse  and  steam  railroad  at  the  same  place.  Held,  no 
error.  That  the  horse-railroad  aud  the  city  also  might 
have  a  duty  to  keep  the  crossiug  safe  as  well  as  defend- 
ant, would  not  absolve  defendant  from  its  duty  and 
liability  for  not  performing  it.  See  Storrs  v.  City  of 
Utica,  17  N.  Y.  109;  Illidge  v.  Goodwin,  5  C.  &  P.  190; 
Linch  V.  Nurdin,  1  A.  &  E.  (N.  8.)  422;  Chapman  v.  N. 
H.  R.  Co..  19  N.  Y.  341;  Colegrove  v.  N.  H.  R.  Co.,  20 
id.  492.  Judgment  affirmed.  Masterson  v.  New  York 
Central  Railroad  Co,  Opinion  by  Dauforth,  J. 
[Decided  March  1,  1881.] 

Rendition  op  criminals— reqdisites  to  author- 
ize—jurisdiction OP  COURTS  TO  EXAMINE  PROCEED- 
INGS —  THEPT  AND  LARCENY  —  CONTENTS  OP  WARRANT 

OP  EXTRADITION.  —  Under  the  Federal  statute  for  the 
rendition  of  accused  persons  fleeing  from  one  State  to 
another  (U.  S.  Const.,  art.  4,  §  2,  U.  8.  R.  S.,  §  6278), 
every  criminal  offense  is  embraced  and  every  act  for- 
bidden and  made  punishable  by  the  law  of  the  State 
where  the  crime  is  committed,  whether  by  common 
law  or  legislative  enactment.  Kentucky  v.  Dennison, 
24  How.  (U.  S.)  66.  By  the  Federal  statute  three  things 
are  rendered  necessary  to  precede  and  justify  the  war- 
rant of  extradition.  There  must  be  a  demand  from 
the  governor  of  the  State  in  which  the  crime  has  been 
committed,  for  the  surrender  of  the  fugitive ;  this  de- 
mand must  be  accompanied  by  an  indictment  or  an 
affidavit  charging  the  commission  of  the  offense,  and 
such  indictment  or  affidavit  must  be  authenticated  by 
the  certificate  of  the  executive  making  the  requisition. 
These  preliminary  conditions  are  essential,  and  their 
presence  or  absence  in  a  given  case  must  of  necessity 
become  the  subject  of  judicial  investigation  where  the 
law  is  involved,  and  it  is  the  duty  of  the  court,  in  such 
case,  to  judge  and  determine  whether  the  prelimina- 
ries are  sufficient  to  justify  the  warrant.  People  v. 
Brady,  56  N.  Y.  182.  See,  however,  Leary's  case,  6 
Abb.  New  C.  44.  When  the  papers  upon  which  the 
warrant  is  founded  are  withheld  by  the  executive,  in 
the  exercise  of  official  discretion,  the  court  can  look 
only  at  the  warrant  itself  and  its  recitals,  for  the  evi- 
dence that  the  essential  conditions  of  its  issue  have 
been  fulfilled.  People  v.  Plnkerton,  77  N.  Y.  245.  In 
the  present  case  the  warrant  recited  a  representation 
by  the  governor  of  Connecticut  that  ''J.  stands  charged 
with  the  crime  of  theft,  committed  in  the  county  of 
Middlesex,  in  said  State;"  that  the  governor  of  Con- 
necticut has  demanded  his  arrest  and  extradition ;  that 
such  representation  and  demand  were  accompanied 
**by  affidavits,  complaint  and  warrant,  whereby  the 
said  J.  is  charged  with  the  said  crime  and  with  having 
fled  from  the  said  State,*'  and  that  said  papers  are 
''  certified  by  the  said  governor  of  Connecticut  to  be 
duly  authenticated."  Held,  sufficient  to  authorize  the 
rendition  of  J.  "Theft"  is  synonymous  with  "lar- 
ceny." Bouvier's  Diet.;  4BI.  Com.  229,  230,  235,  237; 
American  Ins.  Co.  v.  Bryand,  28  Wend.  6CS;  Conn. 
Gen.  Stat.  503,  537,  538.  The  warrant  need  not  state 
the  facts  constituting  the  offense.  The  rules  govern- 
ing ordinary  warrants  and  indictments,  to  which  a 
party  must  plead,  do  not  apply.  And  at  common  law 
a  criminal  warrant  need  not  recite  the  accusation.  See 
1  Chit,  on  Cr.  Law,  41;  1  Archb.  Cr.  PI.  107,  n.  1;  Atch- 
ison V.  Spencer,  0  Wend.  62;  People  v.  McLeod,  1  Hill, 
898,  n.  e.  There  is  no  reason  why  the  warrant  of  the 
executive,  in  a  rendition  case,  should  be  required  to  go 
beyond  a  substantial  statement  of  the  existence  of  the 
conditions  necessary  to  its  issue.  In  re  Clark,  9  Wend. 
222.  Order  affirmed.  People  ex  rel,  Jourdan  y.  Dono' 
hue.  Opinion  by  Finch,  J. 
CDeelded  March  S,  1881.] 


UNITED  STATES   SUPREME  COURT  AB- 
STRACT. 

Constitution AL  law  —  IijLinois  Constitution — 

SIGNING  OP  bill  BY  EXECUTIVE  AFTER  ADJOURNMENT 

OF  Legislature. —  The  Constitution  of  Illinois  pro- 
vides as  follows :  '*  Every  bill  which  shall  have  passed 
the  senate  and  house  of  representatives  shall,  before 
it  becomes  a  law,  be  presented  to  the  governor;  if  he 
approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it, 
with  his  objections,  to  the  house  in  which  it  shall  have 
originated,  etc.  If  any  bill  shall  not  be  returned  by 
the  governor  within  ten  days  (Sundays  excepted)  after 
it  shall  have  been  presented  to  him,  the  same  shall  be 
a  law,  in  like  manner  as  if  he  had  signed  it,  unless  the 
general  assembly  shall,  by  their  adjournment,  prevent 
its  return ;  in  which  case  the  said  bill  shall  be  returned 
on  the  first  day  of  the  meeting  of  the  general  assembly 
after  the  expiration  of  said  ten  days,  or  be  a  law." 
Held,  that  a  bill  passed  by  both  houses  and  presented 
to  the  governor  before  the  Legislature  adjourns,  be- 
comes a  law  when  signed  Iby  the  governor  after  the 
session  of  the  Legislature  has  been  terminated  by  au 
adjounimeut,  but  within  ten  days  from  its  presenta- 
tion to  him.  See  People  v.  Bowen,  21  N.  Y.  517;  State 
V.  Fagan,  22  La.  Ann.  545;  Solomon  v.  Commissioners, 
41  Ga.  157.  Judgment  of  United  States  Ciro.  Ct.,  8. 
D.  Illinois,  affirmed.  Town  of  Seven  Hickory  v.  EUery, 
Opinion  by  Walte,  C.  J. 
[Decided  March  14, 1881.] 

Married  women— character  of  etidencb  nbcss- 

SARr  TO  IMPEACH  acknowledgment  BT— IMPEACH- 
MENT OF  DEED   BY,  FOR   FRAUD  AND   COMPUIiSION.  — 

When  a  deed  or  mortgage,  regular  in  appearance,  and 
bearing  the  genuine  signature  and  duly  certified  ac- 
knowledgment of  the  grantor  or  mortgagor  is  attached, 
the  evidence  to  impeach  it  should  be  clear  aud  oou- 
vincing.  This  rule  applies  to  the  execution  of  instru- 
ments by  married  women.  In  this  case  a  married 
woman  defended  an  action  for  the  foreclosare  of  a 
mortgage,  upon  the  ground  that  her  signature  to  the 
mortgage  was  obtained  by  false  representation  aud 
compulsion  on  the  part  of  her  husband,  and  the  ac- 
knowledgment thereto  in  a  like  manner.  It  appeared 
that  her  husband  was  the  only  person  present  when 
her  signature  was  made.  She.  deposed,  amonfi;  other 
things,  that  he  held  her  in  a  chair  and  guided  her  baud 
so  as  to  write  her  name  to  the  mortgage,  and  that  wheu 
she  'acknowledged  the  instrument  she  said  uothiug, 
her  husband,  by  motions,  telling  her  to  keep  quiet,  and 
that  the  acknowledging  officer  falsely  represented 
the  contents  of  the  mortgage  to  her.  At  the  time  of 
making  her  deposition  the  husband  and  the  aokuowl- 
edglng  officer  were  both  dead,  there  was  no  testimony 
of  other  witnesses  sustaining  defendant,  and  her  sig- 
nature bore  no  signs  of  constraint  but  was  free  and 
natural.  Held,  that  the  evidence  was  not  sufficient  to 
sustain  the  defense.  In  Howland  v.  Blake,  97  U.  8. 
624,  this  court  said :  '*  The  burden  rests  upon  the  mov- 
ing party  of  overcoming  the  strong  presumptlou  aris- 
ing from  the  terms  of  a  written  instrument.  If  the 
proofs  were  doubtful  and  unsatisfactory.  If  there  is  a 
failure  to  overcome  this  presumption  by  testimony 
entirely  plain  and  convincing  beyond  reasonable  con- 
troversy, the  writing  will  be  held  to  express  correctly 
the  intention  of  the  parties.  A  judgment  of  the  court, 
a  deliberate  deed  or  writing,  are  of  too  much  solemnity 
to  be  brushed  away  by  loose  aud  inoonclusive  testi- 
mony.'* See,  also,  Shelboum  v.  Inohiquin,  1  Bro.  Ch. 
338,  841;  Henkle  v.  Royal  Assur.  Co.,  1  Ves.  Jr.  817; 
Townshend  v.  Stungroom,  6  id.  382^  888;  GiUespleT. 
Moon,  2  Johns.  Ch.  S85:  Lyman  v.  United  Ins,  G6.,  Id. 
680;  Graves  v.  Boston  Marine  Ins,  Co.,  2  Oranoli,  Hit* 
The  acknowledgment  of  a  deed  can  only  be  tmpettohed 
for  fraud,  and  the  evldenoe  of  fnmd  mut  beeleitf  mi4 
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Donrliiolllg.     RuBiell  v.  Baptist  Tbeuliigical   Unlmi,  73 
UL  S37.    Deoree  of  United  Sutei  C'irc.  Ct.,  Karigae, 
reversed.    Nortli-v}f»itnt  Jlufuol  Hfe  Inguranix  Co.  v. 
^elion.    Opialou  b;  Woode,  J. 
[DMlded  Marob  14, 1881.] 

UlTNICIPAL    COBPOBATIOS  —  NEOOTIABLB    BECtTBI- 
Ttaa   OV,  WHEN    BCBJBCT  TO   EqUITIEH   IN   BONA    »:BB 

soldeb's  hands,  —  Certain  warrauta  n^re  drawu  bj 
(he  clerk  of  tbc  oouutj  of  Munroe  uputi  its  treasurer, 
read  as  foUowA :  "Tbe  treaauKrot  tbe  onuntj  uf  Mon- 
roe will  paj  to  Pranlc  Qallagber  or  bearer  the  sum  t>r 
tttty  dollars  out  of  any  money  In  Iho  treaaur;  for  geu- 
eral  oouutj  purpoaca  aud  nut  ottisrwiee  appropriated." 
Tbey  were  reoewal  narranta,  dranii  la  lieu  nt  otfaera 
'which  under  the  law  o[  Arkanaaa  bad  beeu  called  In  by 
the  conuty  court  [or  examiuatlon,  reg;lstration  and  ro- 
isiae.  The  oalled-ln  warrauta  having  been  touiid  tu 
be  jnat  and  legal  clulmi)  agalnat  the  county,  were  can- 
celled by  order  o(  the  court,  and  the  clerk  was  directed 
to  issue  new  wBrrsnts  in  lieu  thereof  to  the  original 
payee.  Prank  Qallagher.  Tbe  new  warrauta  were  pur- 
«hased  by  plaintiff  In  good  fuith  fur  a  valuable  conaid- 
eiBtlon,  aud  payment  of  them  haviug  been  refused 
DpoQ  demand  upon  the  treasurer,  he  instituted  this 
aotlon.  The  answer  set  up  that  UailHgher  was  at  the 
time  the  warrants  were  issued  to  hint  Indebted  to  the 
conuty  as  snrety  on  all  ofBaiDl  bond  in  a  sum  larger 
than  tbe  amount  sued  for;  Ihatsluca  then, the  county 
)uu  reeorered  a  judgment  agitinst  the  said  Gallagher 
tor  a  much  larger  amount  than  the  warrants  in  ault ; 
tbattbe  judgment  was  recovered  before  the  transftir 
ol  tbe  warrants  to  the  plaintifl',  and  is  still  unsatisfled ; 
and  it  asked  that  tbe  judgment  might  be  aeC  off  i^^inat 
the  warrauta.  H/ld.  upon  domurror.  that  defeud- 
■nt  was  not  estopped  by  the  reissue  of  the  warrants  to 
eet  up  the  defense  although  such  defense  was  known 
to  have  beeu  existing  at  tbe  time  they  were  reissued, 
and  that  suoh  defense  could  be  set  up  in  a  suit  by  a 
holder  ot  them  for  value  who  bad  no  notice  of  such 
defense  when  he  acquired  them.  Tho  warrants  being 
1u  form  uegotlable,  are  tmiiafernble  by  delivery  no  far 
OS  to  authorize  the  holder  to  demand  payment  of  them 
and  to  maintain  In  hia  own  name  on  action  upon  them. 
But  they  are  not  negotiable  Instrumenta  In  the  sense 
of  tbe  law-merohant,  so  that  when  held  by  bona  fiilt 
purchasers  evidence  of  tbeir  luvaiidity  or  detoiiaca 
available  against  the  original  payee  would  be  exoluded. 
Tbe  transferee  takes  them  subject  to  ail  legal  and 
-equitable  defenses  which  existed  to  them  in  the  hands 
ot  suoh  payee.  Mayor  v.  Ray.  ID  Wall,  800;  Shirk  v. 
Pulaski  County,  4  Dill.  £0(1;  Dillon  on  Mun.  Corp.,  cb. 
U.  Judgment  of  U.  8,  Circuit  Court,  E.  D.  Arkan- 
sas, affirmed.  FPo"  v.  JUonroe  County.  Opinion  by 
Field,  J. 
[Decided  March  14,  1681,1 
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coNffrrrtrnoNAi^  —  (1)  The  ownership  of  wild  animals, 
wild  fowl  and  birds  being  in  the  people  of  tho  Btate  in 
tmat  for  aU  its  citizens,  and  uo  one  having  a  property 
right  in  them  to  be  affected.  It  results  that  the  Legls- 
!taCure,  as  tbe  representative  of  the  people,  may  with- 
hold or  grant  to  individuals  tho  ri(>ht  tu  hunt  or  kill 
game,  or  qualify  and  restrict  it  to  certain  times  In  tbe 
year,  as  it  may  consider  will  best  aubserve  the  public 
welfare.  To  hunt  or  kill  game  Is  a  boon  or  privilege 
granted  either  eipreBsly  or  Impliedly  by  the  sover- 
eign authority.  12)  And  a  provision  in  a  State  game 
law,  making  It  unlawful  to  have  poeteulou  ot  oer- 


tain  game  for  the  purpose  ot  sale,  or  the  selling  or 
attempting  to  sell  tbe  same,  lu  tbe  Htato,  uulawtul, 
thuugb  killed  without  the  State  and  sent  to  a  pur- 
chaser lu  tbe  State,  la  not  In  coutraventlon  ot  the 
third  clauge  of  seotlon  B  ot  article  1  of  tbe  Constitu- 
tion of  tho  United  States,  which  confers  upon  Congress 
power  to  regulate  inter-State  commerce.  When  such 
game  comes  lutu  the  State  and  Into  tbe  possession  ot  a 
citizen  of  the  State,  the  police  power  ot  the  State 
attaches,  and  tbe  sale  maybe  prohibited,  although  it 
may  discourage  importations,  ilfoifncr  v.  P<oph  of 
llUnoig.     Opinion  by  Soholfleld,  J. 

Lunatic  —  not  caAitocABLE  with  uoHrs  —  btat- 
■TTB  or  LiuiTATioN.  —  A  conSrmed  lunatic  or  Idiot 
cannot  be  held  acoountablo  for  any  apparent  negli- 
gence, laches  or  delay  in  seekiug  redress  through  the 
courts  or  otherwise,  (or  any  wrong  or  injustice  that 
may  hove  'been  done  him  or  her  with  respect  to  prop- 
erty owned  by  such  peraon;  nor  will  such  person  be 
affected  by  any  statutes  of  limitation  that  now  or  have 
heretofore  existed  lu  the  State,  which,  but  for  the 
lunacy  or  idiocy,  would  have  barred  his  Or  ber  rights. 
Dodge  V,  Cole.    Opinion  by  Mnlkey,  J. 

ReOORDINO  law  —  CBEDITOB  MUST  HAVE  A  IJBN  TO 

AVOID  AN-  nNBeooHDBD  DEED. —The  loctiou  of  the 
conveyance  act  which  deoloroa  tbat  ;all  deeds  for  land 
shall  be  void  as  to  creditors  and  subiequeut  purchaser* 
of  tbe  gratitor  without  uotice  until  they  are  recorded, 
does  not  embrace  a  creditor  who  has  not  reduced  hla 
debt  to  a  judgment,  or  acquired  a  lien  on  the  land  la 
tome  other  way.  If  the  deed  Is  recorded,  or  the 
grantee  la  put  in  possession  before  the  ncquisltioD  ot  ft 
lieu  by  judgment  or  otherwise.  It  will  pass  tbe  title  as 
against  creditors.  Craipford  v.  Logajv.  Opinion  by 
Craig,  J. 


Where  t, 

former  owner  of  land  haa  conveyed  the  same  by  war- 
ranty deed,  which  is  duly  recorded,  the  tact  that  the 
Index  lu  the  recorder's  uIHca  has  been  marred  so  that 
a  party  taking  a  deed  of  trust  from  him  failed  to  dis- 
cover such  prior  conveyance,  will  in  noway  Impair  tha 
title  of  those  holding  under  such  prior  deed,  who  bad 
nothing  to  do  with  making  or  marring  ol  the  index. 
Dodd  V.  Doty.     Opinion  by  Dickey,  J. 


KENTUCKY  COURT  OF  APPEALS  ABSTRACT. 

iNJOBr  Bi.  — Where  the  owner  of  a  cow  which  \» 
enraged,  has  servants  driving  tbe  animal  In  the  street* 
ol  a  city,  and  they  are  aware  ot  herenrt^ed  condition 
and  take  no  measures  to  cotifiiie  her,  so  as  to  render 
her  Incapable  ot  mischief,  and  she  attackn  u  person  la 
the  street,  the  owner  is  liable  to  the  person  injured, 
notwithstanding  the  animal  waa  not  vicious  ordinarily, 
and  he  knew  uothiug  ot  her  condition  at  tha  time, 
l'"/a*rre  v,  Faynt.  (Jpinlou  by  Pryor,  J. 
[Decided  Feb.  23, 1881.] 

CONeriTUTIONAI,    I.AW  —  TrUK    or    P&EaniBNTIAL 

EXECTiiOK  —  WAOBB.  —  An  indictment  charged  that  the 
ooouBBd  bought  a  horae  to  be  paid  lor  It  Garfleld  was 
elected  preaident  in  1880;  otherwise  It  was  not  to  be 
paid  tor.  A  demurrer  to  tbe  indictment  was  sustained, 
which  was  placed  on  tbe  ground  that  a  president  ti 
not  elected  until  the  votes  are  counted  by  Congress. 
Sales  on  such  a  condition  constitute  a  bet  im  tbe  elec- 
tion, and  are  indictable  as  such.  Commonwealth  v. 
Shonse,  16  B.  M.  328.  A  president  ot  the  United 
States  is  elected  by  the  electors,  1o  December,  and  not 
by  the  count  by  Congreas.  in  February.  The  Electoral 
Commission  proceedings  in  1877  do  not  show  Iho  con- 
trary. CommotiiOToJtfi  q/  Kenlutky  v.  Hunter,  Opin- 
ion by  Bargis,  J. 
IDeolded  Feb.  8, 18BL] 
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FINANCIAL  LAW. 


Bake 

BATCFTEs  IT. — Tbe  aooeptsiioe  of  the  beuefita  of  a,  con- 
tract made  by  the  prsEildeuC  of  a  bauk  for  tbo  bank  la 
BD  Impliod  mtiflonitlau  of  such  coutract,  and  if  money 
i»  TBcelvad  by  Ita  oushier  for  tbe  bauk  under  such  con- 
tract, even  when  such  receipt  waa  unknown  to  tbe 
directors,  It  will  be  a,  conSt-mntiou  of  the  coutract,  un- 
less the  money  so  received  Is  returned  wheu  itn  receipt 
beoODiea  known  to  the  directors.  West  Virgluiii  Su- 
preme Court  of  Appeals,  April  24,  1880.  JYrsI  SaUoncd 
Bank  of  Wheeling  V.  Kimbertand.  Opinion  by  Green,  J. 

Check— WHAT  Dn.lOEKCEBBQtTIRED  INPBEaENTA- 

TION.  —  A  check  drawn  In  Cincinnati, upon  abanking- 
hODse  there,  Sunday,  but  poat-dated  as  of  the  next 
day,  was  delivered  ou  the  day  it  was  drawn,  in  pay- 
ment for  cuttle  purchased,  with  the  uuderetandiug  that 
the  seller  of  the  cattle  was  to  take  it  the  same  niKht  to 
DanvlUe.  Kj.,  where  fae  rcilded;  and  it  was  accord- 
ingly taken  and  put  in  bauk  at  Danville,  Monday.  The 
mail  left  Danville  daily  about  nooQ,  oud  was  dia- 
tributed  In  Cincinnati  by  nine  the  next  morning,  but 
tbe  check  was  not  mailed  until  Wednesday,  and  waa 
not  received  by  the  bauk  in  CinoinuBti,  to  which  it 
was  BBut  tor  oollectlon,  until  Thursday  mominK,  when 
it  was  presented  for  payment  and  refused,  the  house 
upon  which  it  waa  drawn  having  suspended  at  the 
oloaa  of  buaineaa  houra  Wednesday.  Held,  that  tbo 
presentment  waa  ia  lime,  and  the  drawer  uut  dis- 
eharged.  In  this  case  the  drawer  may  be  preauoied  to 
have  BBseuted  to  the  employment  of  the  usual  means 
of  making  preaentment  as  between  Cincinnati  and 
Danville.  The  neoessary  delav  would  be  included  by 
the  assent.  Alexander  t.  BurcbBeld,  7  M.  &  G.  1001. 
Tbo  usual  means  of  presentment  for  payment  at  a  dis- 
tant place  consists  la  soodiug  the  check  to  a  bank  or 
■gent  there.  This  is  usually  done  by  mail,  and  unless 
there  is  evidence  of  a  different  uuderatandiii);  the  pnr- 
tles  may  bo  held  to  have  contemplated  that  oourse. 
But  when  the  mail  i a  employed,  the  holder  has  until 
tbe  next  day  after  receiving  tbe  obeck  to  send  it,  and 
the  person  to  whom  sent,  until  the  next  day,  after  it 
reaches  him,  to  present  it.  Werk  T,  Mad  River  Vy. 
Bank.  S  Ohio  St.  301.  The  delay  contemplated  must 
bave  been  that  nhlch  would  occur,  in  procuring  pre- 
sentmejit  from  Danville  according  to  the  usual  course. 
This  would  have  been  until  Thursday,  and  since  pre- 
aentment  waa  of  no  avail  then,  the  question  is  not 
affeoted  by  tbe  fact  that  tbe  holder  did  not  adopt  the 
usual  oouree.  As  was  said.  Id  tbe  caee  laat  cited.  "  the 
drawer  haa  no  right  to  complain  of  a  delay  in  present- 
ment for  payment  which  was  oontemplated  by  tbe 
parties,  and  either  expressly  or  impliedly  asaented  to 
by  himself  at  tbe  time  of  drawing  the  check."  Moule 
T,  Brown,  I  Bing.  (N.  C.)  1M6;  Smith  v.  Jones,  30 
Wend.  103;  Byles  on  Bills,  19,  20;  Woodruff  v.  Plant. 
41  Conn.  814;  I'rideaux  v.  Criddle,  I^  R.,  4  Q.  B.  465; 
First  Nat.  BIc.  N.  Benn.  v.  Wood,BBep.  191;  Cox  v. 
Boone,  S  W.  Va.  600.  Hamilton  County,  Ohio,  Dia- 
trlct  Court,  January,  ISSl.  Braun  v.  KimberUn. 
Opinion  by  Avery,  J. 

COLLBCTION  AGBKCT  —  UABZUTT  OP  AaBKT  TO  COI> 


OTHBB  PI.ACE.  —  Defendant,  who  condacted  a  com- 
mercial agency  in  New  York  for  tbe  collection  of  past 
due  claims,  received  from  plaintHTs  on  account  for  ool- 
lootion  from  a  debtor  in  Boston.  Defendant  trans- 
mitted tbe  account  tn  an  attorney  in  Boston,  who  with 
plalntilfa'  oonaent  compromised  the  same  and  received 
payment  upon  the  compromise,  which  the  attorney 
failed  to  pay  over.  Plaintifih.  In  reply  to  a  letter  from 
dofsDdwit  before  tbo  psymiMit  k«epli%  them  Intonned 


as  to  the  negotiations  of  the  attorney  for  compromise, 
directed  defendant  to  tell  the  attorney  "  that  he  must 
make  the  most  out  of  the  matter  that  he  can  for  ni;" 
that  "wemuat  be  eatieDed  with  his  judgment  in  tjw 
matter,"  etc.  Held,  that  defendant  wan  liable  to 
plaintiffs  for  tbe  neglect  of  the  attorney  to  pay  over. 
It  is  well  settled  in  New  York  that  when  a  bank, 
broker  or  other  money  agency  reoelvea  apon  a  good 
consideration  a  note  or  bill  for  oolleation  Id  b  place 
where  such  bank,  broker  or  ageuoy  canieii  on  boatDes* 
or  at  a  distant  place,  the  parties  receiving  tbo  Muno  for 
collection  ore  liable  for  the  neglent,  omission  or  mis- 
conduct ot  tbe  bank  or  agent  to  whom  the  bill  or  note 
is  sent,  either  in  the  negotiation,  colleotion  or  paying 
over  the  money,  by  whiob  tbe  money  Is  lost  or  other 
iiiju[7  euatalued  by  the  owner  of  the  note  or  bill,  un- 
leaa  there  be  aomo  agreement  to  the  oontraiy,  etpress 
or  Implied.  Tbe  principle  ia  that  where  a  oolleotlon 
agency  receivna  a  note  for  tbe  purposes  ot  oollectlon, 
ita  position  is  that  of  an  independent  contractor,  and 
that  the  parties  employed  in  that  agency  in  the  bus)' 
neaa  contemplated  are  its  agents  and  not  thesubagenti 
of  the  owner  ot  the  note.  Commercial  Banlc  ot  Penn. 
V.  Union  Bank  of  N.  Y.,  11  N.  Y.  203;  Allen  r.  Mer- 
chants' Bank,  22  Wend.  216 ;  Bradatreet  v.  Evarwin,  Ti 
Feiin.  St.  124;  Story  on  Agency,  I  464,  a.  New  York 
Superior  Court,  Bp.  Term.  Jan.,  1881.  Dunham  v. 
Mower,    Opinion  by  Spier,  J. 

SaVIKOS  bake—  UXITATIOK  OF  LtABIUir  FOB  EK- 

BosEona  payment  ht  bulb  in  pass-book.  —Tbe  rules 
otasaviuga  bank,  which  were  printed  in  depositors' 
pass-books,  provided  that  "no  persou  sboU  have  tlie 
right  to  demand  any  part  of  hla  priuoipal  or  lutereat 
without  producing  the  original  l>ook,  that  the  pay- 
nients  may  be  entered  therein;"  and  further,  that 
"  all  pnymenta  mode  to  persona  producing  the  deposit 
book  shall  be  deemed  good  aud  valid  payments  to  de* 
positors  respectively."  Held,  that  these  regulations 
did  not  absolve  the  bank  otDcials  from  the  ezerciite  ot 
ordinary  care  when  making  payment  upon  the  faith  ot 
the  depositors'  books;  and  that  upon  a  trial  Involving 
the  validity  of  such  payments  brought  by  a  depositor 
against  the  bank,  it  would  be  necessary  for  tbe  plalut- 
iff  to  give  proof  of  facts  tending  to  show  a  failure  to 
exercise  reasonable  care  and  prudence  in  disbursing 
the  money.  If,  for  luatanoe,  the  aignature  of  the  re- 
ceiving person  ahould  present  a  marked  and  noticeable 
dissimilarity  to  that  of  tbe  depositor  upon  the  bank'i 
books,  the  failure  to  discover  it  would  be  evidenoe  ot 
negligence  to  be  passed  upon  by  a  jury.  See  Soboen- 
wBldv.  MetropolltauBav.Bauk,6TN.Y.41S:  Appleby 
V.  Erie  County  Sav.  Bank,  82  Id.  IZ  New  York  C-ourt 
of  Common  Pleas,  General  Term,  Feb.  7, 1861.  Itrael 
V.  Bowery  Savinga  Banli.    Opinion  by  Beach,  3. 


RECENT  ENGLISH  DECISIONS. 


Good  wfli.  oj 


lylugon  businesa as  ironmongers  In  partnarablp,  agned 
that  the  partnership  should  be  dissolved ;  Uiat  tbe 
stook  and  good  will  should  be  token  by  L.,  who  woold 
continue  the  business  on  bis  own  aooonnt;  aud  that 
B.  would  retire  from  the  business  and  not  oomnienee 
boslueas  aa  an  ironmonger  in  Bradford  or  within  ten 
miles  thereof  for  ten  years  (except  in  Leeds,  In  which 
case  he  should  not  do  business  In  Bradford  directly  or 
indirectly).  The  deteudant.  within  the  ten  jtmi*,  ooot- 
menoed  businesg  aa  an  imnmongor  at  Iiseds,  and  solle- 
Ited  onatomera  of  the  old  Qrm.  Held,  that  bu  Injnne- 
tlon  ought  to  be  granted  only  to  mtraln  Um  dalaadaBl 
from  soliolUng  the  onatometa  ot  the  Old  flea,  but  not 
to  restrain  blm  Irom  dealing  with  UHOk    PaahiDB  «t 
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Jeatel.  M.  R.,reverBcd.  Giiiesl  v.  Cooper,  12  L.  T. 
Rep.  (N.  8.)75l ;  L.  Hep,,  1*  Cb,  Div.  KIO,  dlflBpproTed  nri 
tbia  point.  Laboucbere  v.  Duitbou,  L.  R.,  13  Eq.  322; 
Cburtou  V.  DoueUb,  Jobus.  IT*.  Ct.  of  Appeal,  JqIj 
3r,  1880.  Leggott  v.  Barrett.  Opinions  by  Jamea,  Brett 
aad  Cottoii,  L.  JJ..  43  L.  T.  Rep.  (N.  8.)  041. 


-The  manoBer  of  a  branch  of 
the  Cnpltal  and  Counties  Bauk  refused  to  caah  ohecki 
dravTQ  on  other  branohcs  of  the  eaoie  bank  wheu  pre- 
iButed  by  representatives  of  the  defendants  not  known 
to  the  manager.  The  defendants,  who  were  brewers, 
thereupon  had  printed  and  aeut  to  nbout  137  of  their 
ouBtomera  and  tenanta  occupying  pubtlc-bouacs  the 
[ollowlug  circular:  "Msasrs.  Heuty  &  Suns  "  (the  ds- 
fendnuts)  "hereby  give  notice  that  thcj  will  not  receive 
ia  payment  checks  drawu  ou  any  of  the  branches  of 
tbe  Capital  and  Counties  Bank,  late  the  Hampehire 
and  North  Vriits,  Westgate.  t>ac.  33,  1878."  This 
caused  a  run  on  the  bank.  Tbe  plaiutlffb  (the  Capital 
and  Counties  Bank)  sued  tbe  defendants  lor  liliel,  al- 
leging by  way  of  innuendo  that  the  defendants  meant 
(bytheabore  oircuhir)  that  theplolntilfa  were  not  to 
be  rolled  upon  to  meet  tbe  ohectca  drawn  upon  them, 
and  that  their  position  was  auch  that  they  were  not  to 
be  trusted  to  cash  the  cheeks  of  their  ouatomers. 
Held  (rereraing  the  decision  ol  the  Common  Fleas  Dl- 
yieloD.  Tbeaiger,  I>.  J..  dUaentieute),  first,  that  tho 
primar;  meaning  ol  tbe  words  in  the  circular  would 
not  support  tbe  iDuuendo,  that  tbe  otroumstanoes  un- 
der which.the  olroular  was  sent  were  no  erideuce  nt  a 
meau in K attaching  to  tbe  worda  other  than  the  primary 
meaning,  and  that  consequently  there  was  no  ctidcnce 
Ibat  tbe  circular  was  a  defamatory  ducuraeiit;  aec- 
oiidly,  that  even  if  defamatory  it  was  sent  on  a  privi- 
leged occasion,  and  there  was  no  evidence  of  express 
malice.  Ct.  of  Appeal,  May  1*.  ISSO.  Capital  &  Cotm- 
titH  Bank  V.  Ilenly  A  Sons.  Opinions  by  Cotton,  Brett 
and  Thesiger,  L.  JJ.,  *3  I.^  T.  Rep.  (N.  8.)  G5I. 

*llWBrEI!— BRIBE    TO     BA.VK    DrnECTOR.  — The   BtatB- 

ttient  of  oiaim  alleged  that  in  1ST3  H.,  a  director  of  the 
Plaintiff  company,  received  a  bribe  of  3301  from  D..  a 
debtor  of  the  bank,  to  induce  H.  to  use  bis  Influence 
%a  a  director  with  the  other  diraotars  of  the  bank  to 
Obtain  »  favorable  compromise  of  tbe  bank'H  claim 
Against  D.  In  the  same  year,  and  more  than  six  years 
before  tbe  com  me  nee  me  iit  of  the  present  action,  tbe 
41recti>rH  were  made  aware  Ibat  H.  was  charged  with 
taavlng  received  tbe  bribe  and  they  inveaiieated  the 
Xnatter  but  took  no  steps.  It  was  not  alleged  that  the 
other  directors  bad  acted  oollusively  with  H.  Held 
(afBrminft  tbe  decision  of  Slepbpn,  J.),  tbat  the  claim 
Of  tbe  bank  to  recover  tbe  amount  of  the  alleged  bribe 
In  the  present  action  was  barred  by  the  statute  of  limi- 
t^tiona.  Where  a  trustee  receives  money  under  snob 
Qiroumatanoea  that  tbe  receipt  is  a  fraud  on  his  cestui 
^tit  trust,  the  Btatuteoflimitatinnanill  run  against  the 
latter  from  the  date  uf  bla  discovery  of  the  fraud.  Ct. 
of  Appeal.  August  6. 1880.  ArctropolfCart  Bank  v.  Hil- 
ton. Opinions  by  James,  Brett  aud  Cotton,  L.  JJ.,  a 
X.r.  Kop.  (N.  a.jBTS. 

SDRCTTSBIP  —  CQ0ITT  BBTWEEN  th-DOBBER  ASB  AC- 

KXPToaor  Biu-OF  ExcHANOK,  — The  equity  between 
tbe  lDdar«er  and  the  acceptor  of  a  bill  of  eiciiauge  is 
the  lama  as  that  between  a  surety  and  a  prinolpnl 
debtor,  when  tbeoredltorlsnot  a  party  to  the  contract 
■t(  laretyshlp.  and  consequently  tbe  rule  as  to  a  surety's 
rii^t  to  seonrltles  extends  to  such  a  cose.  11.,  a  mem- 
ber ot  the  firm  of  R.  bCo..  deposited  witb  a  bank  the 
title  deeds  of  rral  estate  to  secnra  the  floating  balance 
due  from  tbe  Arm  to  the  bank.  Afterward  R.  k  Co. 
boa^t  good*  of  D.  &  Co.,  and  gare  bUls  aooepted  bj 


Ihcmflclvcs  in  payment.  D.  &  Co.  )udor«ed  the  bills 
and  paid  them  into  the  same  bunk,  whiob  discounted 
them.  R.  &  Co.  stopped  payment  before  the  bills  be- 
came due.  The  bank  was  still  the  holder  of  the  bills. 
Held  (reversing  the  judgment  of  the  court  below),  that 
D.  &  Co.  were  entitled  to  have  tbo  security  of  R. 
banded  over  to  tbem  on  paying  to  the  bank  tbe  amount 
of  the  bills  and  the  floating  balance  due  npon  that  sc 
ourily.  Owen  v.  Human,  3  Mac.  &  G.  378;  Newton  v, 
Choriton.  lOnuro,  6iC:  Pearl  v.  Deacon.  31  Beav.  186: 
IDcG.  &  J.  IGl;  Davies  v.  Staiiibuuk,  0  DeG.,  M.  A 
O.  eTO;  E:x:  parte  Hippins  &  Harrison,  3  G.  &  J.  03: 
Liquidators  of  Ovoreiid  It  Co.  v.  Liquidators  of  Oriental 
Fin.  Corp.,  7  U.  L.  348;  81  L.  T.  Rep.  (N.  S.)  3S2;  Cray 
thorn  V.  Swindon.  U  Ves.  170;  Aldrlch  v.  Cooper,  Hid. 
381;  Tonge  V.  Reynell,  a  HaT«.  800;  Tindal  v.  Brown, 
IT.  R.  168;  Ex  parte  Yonge.  3  Ves.  &  B.  *0;  Clarke  v. 
Devlin,3B.&P.3B3;  English  v.  Darley,  2id.  61;  Praed 
V.  Gardiner,  3  Cox.  SB.  House  of  Lords,  Nov.  157,  1880. 
Ihincou,  Fox  *  Co.  V.  NorUt  *  Smith  fVaUs  Bank. 
Opinion  by  Lord  Chancellor  Selborue. 


NEW  BOOKS  AND  NEfT  EDITIONS. 


XVII  Bi.ATCHroBD's  RBPOtrra 

THIS  volume,  published  by  Baker,  Voorhia  &  Co..  o( 
New  York,  ContaiuB  a  large  number  of  Important 
decisions  In  admiralty,  patent,  bankruptcy  and  reve- 
nue  law.  and  tbe  foUowlu);,  among  others,  ot  general 
interest:  Connectlcul  Htutual  Li/e  Iim.  Co.  T.  Home 
Ins.  Co.,  p.  113^  A  lite  insurance  policy  providing 
that  it  shall  be  void  if  tbe  insured  shall  become  so  lu' 
temperate  nt  to  Impair  bis  health,  tbe  company  toay 
maintain  a  suit  In  equity  for  its  cancellation  and  aur- 
render  on  payment  of  its  surrender  value.  DavU  v. 
Stevms,  p.  259  —  A  stockholder  In  a  National  bank  can- 
not evade  individual  rcaponsibllity  by  a  Colorable 
transfer  of  his  stock.  Mintcr  v.  Hblinnd,  p.  413  — A 
common  currier  cannot  eioneruto  himself  from  liabll' 
Ity  for  his  own  negligence,  but  a  stipuiatlou  In  bis  re- 
ceipt limiting  such  liability  to  ISJO,  uulees  the  value  in 
question  is  otherwise  therein  stated,  is  valid.  Wtiih- 
r(ntT  V.  Peiin.  If.  Co.,  p.  431  — A  railroad  company 
stipulating  for  exemption  from  llabltitj  for  loss  of 
goods  caused  by  Dre  unless  caused  by  its  own  negli- 
gence, Is  not  liable  for  fire  caused  by  a  mob  In  the  ab- 
Bonce  of  proof  of  its  own  negligence.  L'.  S.  v.  Aiien- 
rola.  p.  1:13- The  obtaining  of  a  child  from  its  relative* 
In  Italy  for  the  purpose  ot  employiug  him  In  the  Untted 
States  as  a  beggar  or  street  musician,  agaiust  the  law 
of  Italy,  ia  an  "inveigling"  aud  "holding  to  Involuu' 
lary  service,"  within  our  statute,  although  the  child 
consented  to  the  employment. 


RAPAXJE'B  ItEntREKCB  DiOEBT. 

Wlrest  0/ WeiP  I'orJt  ftriaiona  from  July,  1878,  to  January,  IBM. 
Comprising  all  tbo  coses  reporled  ofTlclallyor  otherwlM 
during  that  period.  Togetherwlih  a  table  of  cases  affirmed, 
revemad.  ovemiled  and  otherwise  criticised,  covering  the 
same  period.  Being  volume  C  of  tho  New  York  Referenco 
Digest.  By  Stewart  Bapalje,  of  the  New  York  Bar.  Jer- 
sey City :  F.D.  Linn  fi  Co.,  1881.    Pp.  8M. 

Many  of  our  readers  are  acquainted  with  the  peon- 
liar  convenience  and  eicelieiice  ot  the  first  volnme  of 
this  work.  Owing  to  tbe  anialler  period  covered  by 
tho  present  volume.  Its  plan  is  somewhat  different.  It 
comprises,  first,  a  very  full  digest  — not  mere  refer- 
ences—  of  the  CRsea  in  thirty-six  volnmes  of  reports, 
namely,  4  to  8  Abbott's  New  Cs«es.  inclnslve,  7  and  8 
T>aly.  SB  tn  59  Howard's  Practice.  18  to  21  Hun,  B9  to  79 
New  Tork,  8  RadOeld,  43  to  IS  SaperioT,  oovering  4H 
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double-GOlumiicd  pSRes;  Becond.  a  tabl^ot  casi^a  criti- 
oUed,  etc.,  covering  8J  pages;  third,  a  tiibl&af  cases 
digesCed;  fourlh.  a  geuorul  topical  Index.  This  Is  a 
work  long  needed  and  oumbiuiiig  a  great  variety  of 
good  polutB.  Mr.  Rapatje'a  fIraC  volume  woa  veiy  fa- 
vorably reoelved.  and  we  presume  tbat  (bis  will  be 
found  equally  accurate  aiid  useful.  We  have  exDiU' 
Inad  tba  digest  Bufflcieutly  to  see  tliat  It  is  well  exe- 
outed,  and  so  far  as  we  can  judge  bj  a  cursory  eiaml- 
lUktloti,  tbe  table  ut  coses  criticised  is  equally  well  done. 
The  autbor  Is  an  ludefatigHbie  aud  careful  worker,  and 
Ids  work  Ib  of  tbe  practical  kind  that  oommeiida  itself 
to  tbe  perplexed  seeker.  This  volume  is  admirably 
prluted. 


Decibions. 

Volnmee  22  and  33  of  tbis  aeries  are  at  bond.  They 
Dome  down  to  tbe  year  1833.  They  cootaiu  seleotioas 
from  a  larger  number  of  volumes  of  State  reports  tban 
the  sovoral  preceding  volumes,  the  Kid  coiitaluing  ee- 
lectloiiB  from  SC  and  the  ISd  from  20  volumes.  Doubt- 
less the  eaHier  volumes  of  tbo  Stato  reports  need  closer 
Dulling  thau  the  later,  for  witb  the  growth  of  our  Juris- 
prudence repetition  of  principles  became  more  fre- 
quent. The  annotation  is  as  good  as  usual.  Tbese 
Tolumes  contain  particularly  important  notes  on 
meauing  of  "home;"  proof  of  marriage;  forgery: 
eminent  domain;  circumstances  putting  on  inquirr; 
power  of  State  to  eunot  bankrupt  and  Inaolvent  laws; 
■peclDo  performance;  gift  caina  tnoriti ;  conatitution- 
■llty  of  registration  laws;  power  of  corporations  to 
mortgage  or  oouvey  their  realty. 


Ancient  Clabsics  f 


I  Enqlish  Readers. 


In  theae  U  ueat  12mD  volumes,  published  by  J.  B. 
Lippincott  &  Co.  of  Philadelphia,  ore  given  the  lives 
and  a  auccinct  account  and  criticism  of  the  works  of 
Lucretius,  Pindar,  Livy,  Ovid,  Aristotle,  Thuovdidea, 
Virgil,  Koroce,  CmaQr,  Taoilus,  Euripides.  Ariato- 
pbanes.  Homer,  Hesiod,  Theognla,  Juvenal,  Flautus, 
Terence.  Lucian,  Plato,  Xenophon,  Tlerudotua,  Cicero, 
Pliny,  ^echylus,  Sophocles.  Catullus.  Tibulius,  Pro- 
perlius,  Demosthenes,  and  an  account  of  the  Greek 
Anthology.  Tbeseare  tbe  works  of  tbe  best  modem 
English  Bcbolsra,  and  we  oau  say  from  actual  perusal 
of  tbe  whole  series  tbot  they  ore  exceedingly  well 
done.  For  a  trifling  sum  one  can  b ere  obtain  a  very 
oompetent  view  of  all  oloaaio  literature.  These  vol- 
nrues  wilt  be  found  equally  vahmble  and  Interesting 
whether  tbe  reader  is  acquainted  with  tbe  originals  or 
the  original  tongues  or  not,  and  we  do  not  know  of  any 

tkutbora  to  be  compared  with  tbis.  Meu  In  our  busy 
profession,  who  geuerolly  pay  too  llttlo  attention  to 
culture,  abould  possess  and  read  tbia  aeriea.  It  is  es- 
pecially recommended  for  families  and  schools.  It  bas 
been  before  the  public  for  several  years  and  bas  re- 
ceived a  patronage  commenaurate  with  ita  merits. 


BuiB  Asa  Nichols'  AaeioNusNTB  of  Life  Foucies. 


In  this  neat  little  volume  will  bo  found  the  whole 
law  on  this  much  debated  subject  very  Intfilligentlj 
arranged  and  treated.  Mr.  Hhie  la  favorably  known 
to  our  profession  by  his  Insurance  Lnic  Joufnal.  a  most 
Judicious  and  useful  publication.  The  preaent  mono- 
graph Is  well  wortb  a  place  on  every  lawyer's  shelvoa. 
It  tias  tbe  very  latest  oaee«,  and  is  fumtabed  wltb  a 
table  of  MKi  and  an  Index. 


XE  IT  YORK  CO  UIIT  OF  APPEALS  DECISIONS. 

''pHE  tollowinit  decisions  were  banded  down,  Tueaday. 
i     April  19, 1881: 

Judgment  affirmed  with  costs  —  JUone  v.  Morse; 
Ueiineaaijv.  Pattergon;  De  Mtrqtieay.  Marti;  SuOtrr- 
land  V.  Cair;  Donovan  v.  Board  of  EdueatUin;  Dono- 
van V.  McAlpln ;  People  ex  ret  WW^frbct  v.  Siiperrtaon 
of  Essex  Coiiuty :  Sherman  v.  Page;  Metropolitan  Life 
InHaranet  Company  t.  Meeker;  IFoflier  v.  Henry; 
Keaniev  v.  ilcKeon;  Eoyt  v.  Hoyt;  Caulfleld  v.  Sulli- 

ran;  Kelao  v.  Loriltard. Judgment  reversed  and 

new  trial  granted,  costs  to  abide  event  —  Slater  v.  Jew- 

tU. Order  of  Oeueral  term  reversed  and  tbat  of 

Special  Term  affirmed  with  costs  —  In  re  Deering,  io 

vacate,  elc. Order  of  General  Term  modifl«dsoss 

to  grant  a  new  trial  on  ail  tbe  issues,  costs  to  abide 

event— Goodwin  v.  Conklin. Order  of  General  Term 

reversed  and  judgment  of  Special  Term  affirmed  with 

coala —  ZTKjiniiiff  v.  Ltavitt. Order  of  General  Term 

reveraed  and  judgment  entered  upon  report  of  referee 
affirmed  witb   costs  —  Adtenaan  v.  Hvy\riicker;   The 

Chemical  National  Bank  v.  Kohner. Order  rever»«d 

and  judgment  absolute  rendered  on  verdict,  witb  costs 

—  Herman  v.  Adriatic  Fire   hiBurantx  Company. 

Order  of  General  Term  modified  so  that  the  whole  lot 
shall  be  sold,  and  from  the  avails  tbe  liana  be  paid  in 
ordorot  date,  witb  costs  to  tbe  plaintiff  to  be  Srst  paid 
out  of  the  proceeds.    No  costs  to  other  parties  la  auy 

court  —  Bernhardt  v.  Hoitard, Judgment  alDrnied 

and  record  remitted  to  court  below,  witb  diraotiobt  to 
proceed  as  required  by  law  —  Gree'iJUId  v.  3^  People. 
Motion  denied  with  ten  dollara  ousts— i^ous  y,  Kiddtr. 


NOTES. 


IN  our  notice  of  Mr.  Snyder's  "Great  Bpeeohes  by 
Great  Lawyers,"  last  week,  his  name  was  mis- 
printed "Nelson"  in  the  last  paragraph.  A  mortify- 
ing InatHnce  of  "beterophemy."  Tbe  great  Nelson 
said  England  expected  every  man  to  do  his  duty;  and 
recognizing  how  well  Mr.  Snyder  bod  done  hli,  in  tbis 
interesting  work,  we  inadvertently  gave  bim  the  ndmi- 

ral's  name. Tbo  current  number  of  the  Southern 

Lais  iteiiieui  contains  the  following  articles:  Powerot 
usage  or  custom  to  control  or  alter  rules  of  law,  by 
John  D.  LaWBon;  Breach  of  promise  of  marriage,  by 
James  Soboulcri  Married  women's  statutes  —  wife's 
real  estate,  by 'Thomas  W.  Peiroe;  Fraoda  in  ohnttDl 
mortgages,  by  Leonard  A.  Jones., 

The  New  York  Timet  says  the  number  of  rolumes 
of  State  reports  "  inoreases  at  the  rat«  of  nearly  1,000 
a.  year."    Tbis  is  truly  alarming.     Wa  imaglno  tbe 

Timen  has  been  too  lavish  with  Ita  ciphers. Wo  have 

received  tbe  Federal  fleportrr,  volumes  3  and  4,  bring- 
ing down  the  decisions  of  tbe  Federal  Cirouit  and  Dis- 
trict Courts  to  December,  18S0.  We  have  often  spoken 
of  the  merits  of  tbis  series,  edited  by  Mr.  Peyton 
Boyle,  and  issued  in  numbers  by  tbe  West  FabUshlag 
Company  of  St.  Paul.  The  uumbera  are  of  groat  lu- 
terest  to  us  In  the  preparation  of  this  Jouhsai.,  and 
we  esteem  tbe  bound  volumes  very  highly,  as  the  only 
complete  record  of  the  deciaions  of  these  courts.  Tbe 
editorial  work  la  well  done.  It  Is  to  be  hoped  that  tbe 
publication  meets  with  the  success  It  so  fully  desertea. 

In   the  American  ioio   Register  for  April,  Mr. 

Cbanncey  coritinnea  the  article  on  Contempt  of  Court; 
and  the  caeea  of  Elphick  v.  Barnes,  on  oontmct  of  lalB 
or  return,  with  note  by  Edmund  H.  Bennett;  Penn- 
gylvatiia  Co.  v.  Bay,  on  responsibility  of  railroad  oonu 
panles  Iji  respect  to  sleeping  cart,  witb  note  by  Johb 
D.  Idwson;  and  Fluadie  v.  Mayor,  oo  ooBtaoT  a  law- 
yer who  Is  a  party  to  a  suit  and  appisn  for  hlmMll^ 
with  note  bf  Jolm  H.  8t«wuti  an  r^ottad  tn  ML 
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CURRENT   TOPICS. 


THERE  has  been  a  hearing  on  the  Field  Code  bill 
before  the  State  judiciary  committee.  Mr. 
Field  advocated  the  bill ;  Judge  Shipman  and  Mr. 
Coudert  opposed  it.  Specific  objection  was  made 
to  some  sixty  sections,  we  understand,  to  all  of 
which  Mr.  Field  is  ready  to  yield,  and  promises  to 
conform  the  bill  in  twenty-four  hours.  This  narrows 
the  question  to  one  of  codification  or  no  codifica- 
tion. The  opponents  say  codification  is  impractica- 
ble and  chimerical;  the  common  law  is  evolved 
from  the  brain  of  the  particular  judges  in  the  par- 
ticular case,  in  conformity,  as  nearly  as  may  be,  to 
the  evolutions  of  other  judicial  brains  in  other 
cases,  and  tradition  of  those  evolutions;  it  ought 
to  be  unhampered  and  elastic ;  it  is  useless  to  try  to 
formulate  a  rule  for  all  cases  of  a  particular  kind ; 
or  as  Mr.  Matthews  finely  (but  vaguely)  puts  it : 
"The  written  law  is  the  child  of  emergency,  and 
grows  by  necessity,  among  a  free  people,  only  as 
circumstances  call  it  forth."  Well,  now,  all  this 
fine  talk  simply  amounts  to  this :  it  is  impossible  to 
make  a  rule  beforehand  that  shall  fit  every  possible, 
unprecedented,  and  unforeseen  case.  Let  us  grant 
this  for  the  sake  of  argument.  What  objection  is 
there  to  writing  down  all  the  unwritten  law  that  is 
already  ascertained  ?  **  Emergency  "  has  had  a  very 
lai^  family,  and  their  biographies  occupy  a  great 
many  thousand  volumes  of  scattered,  confused,  con- 
flicting, obsolete,  and  absurd,  as  well  as  well- 
grounded  and  thoroughly-accepted  principles.  Let 
us  at  least  write  these  latter  down.  The  argument 
about  ** necessity"  and  the  demands  of  "circum- 
stances" is  just  as  good  against  statutory  enact- 
ments as  it  is  against  codification.  We  are  continu- 
ally passing  statutes  to  meet  strange  ''circumstances  " 
and  conform  to  new  "necessity."  We  suppose  we 
can  go  on  doing  so,  and  that  we  can  add  these  new 
and  necessary  enactments  to  a  Code,  and  call  them 
"Code,"  just  as  well  as  we  can  christen  them 
"statutes."  But  now  we  already  have  this  vast 
body  of  formless,  vague,  shifting,  uncertain  tradi- 
tion, which  seems  to  be  snfiicient  for  present  need, 
if  we  can  only  find  it,  and  be  sure  of  it  when  we 
find  it,  and  have  some  confidence  that  some  judge 
will  not  change  it  pending  a  suit,  to  meet  his  ideas 
of  " emergency  "  and  "necessity."  Does  any  gen- 
tleman— does  any  metaphysician — say  this  cannot 
be  written  down  ?  Surely  not.  All  that  is  urged  is 
that  it  may  become  necessary  in  "  emergency "  to 
abrogate  these  written  rules,  or  modify  them.  Well, 
when  that  necessity  arises  let  us  bow  to  it,  and  ab- 
rogate or  modify  our  written  law  by  proper  legisla- 
tion. It  is  more  difficult  of  couibs  to  abrogate  or 
modify  a  written  gtatute  than  an  unwritten  tradi- 
tion, and  it  oojgfat  to  be.  We  would  fain  put  the 
law  in-mcb  a'conditioii  that  it  cannot  be  changed 
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at  the  inconstant  caprice  of  any  judge,  and  so  that 
lawyers  and  suitors  can  tell  what  it  is  for  the  time 
being,  at  least 

It  is  really  difficult  to  understand  the  position  of 
opponents  of  codification.  They  argue  in  one 
breath  that  codification  is  impracticable  because  the 
law  is  the  creature'  of  emergency  and  is  evolved, 
only  as  fast  as  it  is  wanted,  to  meet  the  exigencies 
of  the  particular  case ;  and  yet  in  the  next  breath 
they  are  blaming  Mr.  Field  for  changing  the  funda- 
mental rules  of  common  law  1  How  did  they  find 
out  these  rules  unless  from  the  books  where  they 
are  written  ?  Here  are  the  common-law  makers 
every  year  grinding  out  hundreds  of  volumes  of 
records  of  the  common  law,  and  here  are  these 
learned  gentlemen  buying  and  studying  these  books 
most  assiduously,  to  find  out  the  law,  and  yet  they 
tell  us  the  common  law  is  such  a  mysterious,  vague, 
indefinite,  variable,  slippery  sort  of  thing  that  it  is 
impossible  to  put  it  into  definite  written  words  I 
There  is  not  a  principle  of  the  common  law  that  we 
know  that  has  not  been  written  down  by  judges  in 
opinions  published  in  books,  for  many  years.  These 
learned  gentlemen  are  quoting  these  books  to  other 
judges  every  day  as  authority^— actually  reading 
these  written  rules  to  them  —  and  yet  they  now 
gravely  assure  us  that  it  is  chimerical  to  think  of 
formulating  the  rules  of  the  common  law  I  These 
gentlemen  must  either  eat  these  words  or  they  must 
eschew  their  precedents.  Every  one  of  them  doubt- 
less thinks  that  if  he  were  a  judge  he  could  evolve 
law  and  utter  it,  after  having  had  a  sufficient  num- 
ber of  these  precedents  read  to  him,  but  he  cannot 
understand  how  any  one  off  the  bench  can  write 
down  what  he  thus  utters,  and  thus  make  it  a  rule 
for  similar  cases.  This  is  the  language  which  they 
hold  to  men  whose  office  and  occupation  it  is  to 
write  laws,  in  the  form  of  statutes,  and  whose  pre- 
decessors have  thus  actually  written  a  good  deal  of 
the  common  law.  Now  it  is -well  known  that  the 
so-called  common  law  is  not  the  same  in  all  com- 
munities ;  that  it  differs  in  many  points  between 
England  and  this  country,  and  between  our  differ- 
ent States.  Our  State  has  adopted  certain  views  on 
all  these  mooted  points.  How  do  we  ascertain  what 
doctrine  prevails  in  our  State  except  by  reading  it 
written  down  somewhere  ?  Even  these  gentlemen 
have  to  admit  that  Mr.  Field  has  succeeded  in  ac- 
curately committing  these  oracular,  fleeting,  vola- 
tile ideas  to  paper,  except  in  some  sixty  instances 
— and  in  most  of  these  exceptions  his  error  arises 
from  his  having  changed  the  existing  law  —  and 
yet  forsooth  the  law  cannot  be  written  down  1  It 
is  difficult  to  contemplate  this  sort  of  reasoning 
with  gravity  —  we  had  almost  said,  with  respect  or 
patience.  We  do  respect  these  very  learned  and 
eminent  gentlemen,  but  we  cannot  respect  non- 
sense even  when  they  utter  it.  Philosophy  has  ar- 
gued that  there  is  no  such  thing  as  feeling,  and  the 
practical  man  has  refuted  the  philosopher  by  pinch- 
ing him.  Philosophy  has  argued  that  there  is  no 
gocb  thing  as  motion,  and  the  practical  man  has 
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refuted  the  philosopher  by  getting  up  nnd  walking. 
Lawyers  onco  argued  that  it  would  be  impractica- 
ble to  state  the  "facts"  in  a  pleading,  and  that 
nothing  would  answer  but  the  "clastic"  lyiug  of 
the  common-law  system  of  pleading;  but  the  Code 
of  Procedure  and  the  practice  of  a  generation  under 
it  have  refuted  that  argument.  So  lawyers  may 
now  argue  that  U  is  impossible  to  express  rules  of 
action  in  legible  words,  and  they  arc  refuting  them- 
selves every  da;  by  reading  such  mica  to  the 
judges.  Very  frequently  each  lawyer  finds  law  on 
Ilia  own  aide  of  the  particular  co^e,  for  the  books 
are  full  of  these  contradictions;  and  now  we  pro- 
pose to  make  a  choice  and  write  it  down,  so  that 
the  learned  geutlemcu  cannot  go  astray  and  advise 
their  clients  wrong  in  the  next  like  case.  The 
curse  and  reproach  uf  the  common  law  is  its  uncer- 
tainty. Let  us  make  it  as  far  certain  as  wo  can.  Let 
us  also,  brethren,  throw  metaphysics  to  the  dogs. 
Let  us  not  believe  that  a  thing  cannot  be  done  be- 
cause it  never  has  been  done,  or  rather  because  it 
his  been  done.  Let  ua  not  l>elicve  that  we  cannot 
act  by  a  written  rule  when  we  are  every  day  acting 
by  the  same  rule  both  unwritten  and  written. 


preme  Court.  He  approves  Attorney- General  Dev- 
ena'  plan  of  constructing  an  intermediate  appellate 
court,  and  of  limiting  appeals  from  that  court  to 
cases  involving  $10,000,  except  in  cases  certified  by 
the  judges  of  that  court.  Our  readers  know  our 
views  about  the  Sangrado  resource  of  limitation  of 
appeals,  and  we  need  not  reiterate  them.  We 
would  contrive  "how  to  do  it,"  rather  than  "how 
not  to  do  it."  As  to  the  certifying  of  appeals  in- 
volving smaller  amounts,  we  deem  it  a  very  impoli- 
tic and  inadequate  measure.  It  amounts  to  allow- 
ing a  judge  to  sit  in  review  of  his  own  decision. 
Years  ago  in  this  State  we  abolished  that  objection- 
able feature  of  our  Qeneral-Term  system.  To  suffer 
a  judge  to  say  when  hia  judgment  ahall  be  reviewed 
and  when  it  shall  not,  is  little  less  dangerous.  Id  the 
operation  of  that  provision  iu  our  own  law  concern- 
ing appeals  to  the  Court  of  Appeals  involving  less 
than  $500,  wo  have  known  great  abuses,  and  these 
will  c&ist  as  long  as  human  nature  continues  what  it 
is.  But  Mr.  Justice  Stong'a  plan  has  another  and 
quite  practical  defect.  lie  proposes  that  the  inter- 
mediate appellate  court  shall  consist  of  the  circuit 
judge  and  the  Supreme  Court  justice  assigned  to 
that  circuit.  The  abort  answer  to  this  is  that  both 
these  judges  already  have,  ond  in  any  possible  modi- 
fication always  wilt  have,  all  they  can  do  in  their 
present  courts.  The  suggestion  is  also  objectiona- 
ble because  it  contemplatea  both  of  the  judges  sit- 
ting in  review  of  their  own  decision.  If  there  is 
to  be  an  intermediate  court,  it  should  bo  compoaed 
of  independent  judges.  Probably  audi  a  court 
would  relieve  the  upper  court  to  some  extent.  But 
it  seems  to  ua  that  Mr.  Justice  Strong  dismisses 
quite  too  summarily  the  suggestion  of  increasing 
tbe  aamber  of  appellate  judges  and  dividing  them 


into  sections,  assigning  particular  branches  to  each. 
To  one  migtit  l>e  assigned  constitutional  and  crimi- 
nal law;  to  another  jHitent,  bankrupt,  copyright, 
trade-mark,  and  admiralty;  and  to  another  the 
and  the  ordinary  statute  law.  Twenty-one 
judges,  divided  into  three  sections  of  seven  each, 
would  accomplish  this.  We  have  never  heard  any 
sufficient  reason  assigned  against  the  practicability 
and  efficiency  ot  such  a  plan,  although  there  has 
been  plenty  of  skepticism  and  denial.  For  the  pres- 
ent,  probably,  such  a  plan  would  obviate  the  neces- 
sity of  an  intermediate  court.  The  judges  of  our 
present  ultimate  courts  must  get  over  their  foolish 
being  helped. 


Mr.  Astor  has  got  his  Good-Friday  bill  made  law, 
and  as  he  never  has  to  give  notes,  it  will  not  incon' 
venience  liim.  If  he  really  had  held  any  reli^ooa 
sentiment  about  the  day  it  would  have  been  better 
shown  by  shutting  up  places  of  amusement  on  that 
day.  As  it  is,  the^  law  simply  inconveniences  and 
defrauds  the  note-giving  public,  who  do  not  happen 
to  inherit  ready-made  fortunes,  and  gives  the  pro- 
moter of  the  bill  a  little  cheap  applause  among  a 
small  portion  of  the  religioua  members  of  the 
community.  The  Lowell  (Mass.)  Vox  PopiiU  says: 
"'Give  us  more  holidays,'  is  the  clamor  of  the 
grown-up  children  of  the  day,  and  the  Legialature, 
now-and-then,  weakly  listens  to  it,  to  the  impeding 
of  tho  business  of  tho  community.  Self-governing 
peo]>le  ought  to  be  content  to  regulate  their  own 
play-days ;  and  when  the  law  has  compelled  debton 
to  pay  their  notes  a  day  in  advance  of  Fast,  Thanks-  , 
giving,  Christmas,  and  July  4th,  and  lose  the  intei^ 
eat  they  have  paid  for  the  holiday,  and  when  it  has 
deprived  tho  people  of  access  to  the  public  officer 
on  those  days,  U  has  done  about  its  share.  What 
other  holidays  follis  want,  they  can  pretty  genet^llj 
arrange  for  themselves.  The  legal  restrictions  ot 
an  official  holiday  are  often  burdensome  to  business. 
We  are  led  to  say  this  by  that  very  sound  periodi- 
cal, the  Albant  Law  JotJBNAi.,  which  declares  that 
'  a  multiplication  of  holidays  is  a  sure-  iniUcation  of 
the  decadence  of  a  nation.'  It  also  indicates  that 
the  public  are  getting  slowly  out  of  the  old-fash- 
ioned unwitlingncsB  to  have  the  government  intei^ 
fcring  with  their  daily  life."  On  the  other  hand, 
the  Albany  Etening  Journal  quotes  against  us  ths 
old  adage,  "  all  work  and  no  play  makes  Jack  a  dull 
boy."  It  would  bo  better  sense  as  well  as  better 
poetry  to  read,  "all  play  and  no  work  makes  Jack 
a  sad  shirk." 

Senator  Robertson  proposes  to  make  county  clcrki 
liable  in  damages  for  loss,  mutilation,  or  injury  of 
the  records  or  files  tlirough  their  default  or  neglect, 
and  that  they  shall  permit  all  proper  persona  \a 

make  searches  on  payment  of  the  clerks'  fees, 

Senator  Fowler  proposes  to  have  a  State  caterpillar* 
ist  —  entomologist — "charged  with  the  stady  of 
insects  injurious  to  agriculture  and  of  methods  for 
controlling  and  preventing  their  depiedatioiM"  — 
and  to  give  him  (2,000  a  year  for  etndylBg  the  ctb- 
erpillar^ 


THE  ALBANY  LAW  JOURNAL. 


848 


ABsemblyraan  Murphy  has  introducfMi  a  hill  to 
forbid  courts  or  judges  to  require  the  filing  ot 
briefa  or  points  before  the  commencement  of  trial  or 
argument.  This  is  intended  to  defeat  the  rule  of 
the  Supreme  Court  applicable  to  the  First  Depart- 
ment, ou  which  a  correspondent  comments  in  an- 
other column.  The  bill  is  perfectly  absurd,  and 
there  is  nothing  wrong  about  the  rale  except  its 
limitation  to  the  First  Department,  the  law  requir- 
ing the  rules  to  be  applicable  everywlicre. 


NOTES  OF  GASES. 

THE  books  now-a-dajs  contain  a  great  many  cases 
ot  malicious  prosecution.  These  generally  do 
not  announce  any  new  principles,  but  in  Wliite  v. 
€arr,  71  Mo.  B33,  we  find  one  apparently  novel.  It 
waa  there  held  that  ad  rice  by  an  attorney  intereBted 
In  the  action  does  not  protect  the  party  against  the 
«barge  of  malice.  The  court  said :  "  A  party  who 
consults  an  attorney  at  law  in  ri'gard  to  his  legal 
right  to  bring  an  action  against  another,  when  the 
Attorney  ia  interested  in  the  subject- matter  of  the 
BUit,  and  known  by  him '  to  be  so  interested  when 
consulted,  cannot  show  the  opinion  of  the  attorney 
BE  probable  cuuiie  for  bringing,  the  suit,  although 
the  opinion  is  honestly  given.  We  tliink  the 
pounds  upon  which  the  opinion  of  an  attorney  can 
be  shown  as  probable  cause  for  bringing  a  suit  arc, 
that  he  is  an  officer  of  the  court,  held  out  to  the 
public  as  one  learned  in  the  law ;  and  that  the  client 
has  a  right  to  presume  that  he  will  give  him  a  fair, 
unbiased,  and  well-grounded  opinion  ns  to  his  legal 
rights.  But  when  the  attorney  is  directly  interested 
in  the  subject-matter  of  the  suit,  and  his  interest  is 
known  to  tbo  client,  the  client  has  no  right  to  pre- 
sume that  he  will  give  him  an  unbiased  opinion ; 
and  if  ho  takes  it  and  acts  upon  it,  and  it  turns  out 
to  be  erroneous,  it  will  afford  him  no  justification. 
The  client  knows  that  he  has  not  consulted  a  disin- 
terested and  unbiased  attorney.  Neither  a  judge 
nor  juror  thus  interested  would  bo  competent  to 
Bit  in  the  trial  of  the  case ;  and  if  cither  should  act, 
It  would  bo  good  ground  for  a  new  trial,  although 
he  acted  honestly.  Why  should  the  opinion  of  an 
attorney  thus  interested  bo  entitled  to  greater  re- 
spect than  the  decision  of  the  judge  1  It  might  as 
irell  bo  held  that  when  an  attorney  ia  defendant  in 
an  action  for  malicious  prosecution  he  may  justify, 
on  the  ground  of  probable  canse,  by  satisfying  the 
jury  that  as  a  lawyer  ho  in  good  faith  believed  he 
bad  a  good  cause  of  action,  although  in  fact  he  had 
none.  Wo  know  of  no  authority  to  sustain  such  a 
proposition.  The  rule  as  established  by  the  authori- 
ties has  gone  quite  far  enough  in  holding  the  opin- 
ion of  an  attorney  to  bo  sufficient  probable  cause, 
and  should  not  be  extended." 


.  In  8laU  T.  Wilton,  U  Kans.  168,  it  was  held  that 
nnder  a  statute  forbidding  any  county  attorney  to 
receive  any  fee  or  reward  from  or  on  behalf  of  any 
proHcntar,  it  is  not  unlawful  for  such  attorney  to 
reQuest  &nd  receive  the  assistance  of  counsel  paid 


by  the  persons  interested  in  the  proscution.  The 
court  said:  "Certainly  such  assistance  is  not  in 
terms  prohibited.  Nothing  in  fact  is  said  about  it. 
Is  it  not  an  interpolation  to  read  a  prohibition  ! 
Again,  full  force  ia  given  to  the  statute  without  any 
such  prohibition.  The  purpose  of  a  public  prosecu- 
tion is  to  prevent  the  use  of  the  ci'iuiinal  law  to 
justify  private  malice  or  accomplish  personal  gain. 
This  purpose  is  fully  subserved  when  the  control  of 
the  case  is  with  the  county  attorney.  As  to  the  ar- 
gument that  if  private  counsel  be  permitted,  the 
county  attorney  will  Iro  influenced  by  their  wishes 
and  defer  to  their  views  and  thus  in  effect  a  private 
be  substituted  for  a  public  prosecution,  a  satis- 
factory reply  is,  that  if  he  is  disposed  to  so  yield 
and  defer,  ho  will  be  as  apt  to  do  it  when  those  sug- 
gestions and  wLjhes  are  made  known  to  him  outside 
the  court-room,  and  that  there  is  less  dauger  of 
wrong  by  permitting  private  counsel  to  appear  and 
act  openly  in  the  presence  of  the  court,  than  by 
shutting  them  out  from  any  open  participation  in 
the  trial  and  leaving  them  to  their  private  and  secret 
suggestions  to  him  in  his  office.  Publicity  prevents 
wrong,  and  the  courts  can  always  check  undue  Eeal. 
Further,  public  justice  sometimes  requires  that  the 
public  prosecutor  shall  have  assistance,  and  that,  too, 
when  the  assistance  can  only  como  from  private 
sources.  The  county  nttorucy  may  be  crowded  with 
business,  and  unable  to  give  due  attention  to  the 
preparation  or  trial  of  the  case.  He  may  be  young 
and  inexperienced,  and  the  defendant,  wealthy  or 
with  wealthy  friends,  confronts  him  with  a  long 
array  of  the  ablest  and  most  experienced  counsel. 
Neither  he  nor  the  court  nor  both  together  can 
employ  counsel  at  the  public  expense.  No  one  is 
expected,  or  will  be  apt  to  waste  time  and  labor 
without  compensation.  Parties  interested  in,  or 
affected  by  the  crime,  may  stand  ready  to  furnish 
him  the  asaistauce  he  needs.  Does  not  public  jus- 
tice require  that  ho  be  permitted  to  avail  himself  of 
such  offered  assistance  ?  If  the  argument  of  de- 
fendant were  correct,  the  county  attorney,  although 
needing  and  wishing  assistance,  could  neither  cm- 
ploy  it  nor  accept  it  when  employed  by  others.  We 
think  the  true  construction  is,  to  take  the  statute  as 
it  reads,  as  prohibiting  the  public  prosecutor  from 
accepting  private  compensation  and  giving  him  the 
control  of  all  public  prosecutions,  leaving  to  him  a 
discretion  as  to  the  matter  of  accepting  offered  aa- 
sistance,  subject  to  the  power  of  tho  court  to  inter- 
fere and  prevent  any  oppression  of  tho  defendant, 
and  holding  him  personally  responsible  for  any  vio- 
lation of  the  statute  or  malfeasance  in  office."  One 
judge  dissented.  This  is  contrary  to  Meuler  \.  Peo- 
ple, 31  Hieh.  DO,  but  is  supported  by  Stale  v,  Bart- 
lett,  65  Me.  200,  In  the  Meuter  case  the  court  said  : 
"  We  must  conclude  that  tho  Legislature  do  not 
consider  it  proper  to  allow  the  course  ot  the  prose- 
cuting officer  during  tho  trial  to  be  exposed  to  the 
influence  of  the  interests  or  passions  of  private 
prosecutors.  His  positioa  is  one  involving  a  duty 
of  impartiality  not  altogether  unlike  that  of  the 
judge  himself.  We  have  had  occasion  heretofore  to 
refer  to  tliia  daty  in  ttiasQ  afficuni  u^  '^uAJfA,    'Cos^ 
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position  is  a  trying  one,  but  the  duty  nevertheless 
exists/^  '*  The  great  scandals  which  have  occurred 
from  the  abuse  of  criminal  process  to  further  pur- 
poses of  gain  or  vindictiveness,  have  often  demanded 
notice ;  and  no  better  remedy  has  been  suggested 
than  the  policy  of  our  statute.  It  does  not  prevent 
any  one  from  hunting  up  proofs,  or  furnishing  every 
facility  to  the  officers  of  the  law.  But  it  will  be 
very  inefficient,  if  it  is  possible  to  allow  those  who 
have  a  direct  pecuniary  interest  in  convicting  a 
prisoner,  to  take  an  active  part  in  his  trial.  Until 
the  Legislature  see  fit  to  restore  the  common-law 
rule,  and  leave  cases  to  private  prosecution,  it  must 
be  assumed  that  they  regard  it  as  unsafe,  and  op- 
posed to  even-handed  justice.*' 


In  Alamango  v.  Board  of  Superviwrt,  decided 
recently  by  Justice  Learned  of  the  New  York  Su- 
preme Court,  at  Special  Term,  the  complaint 
charged  that  the  plaintiff  was  a  convict  in  the  Al- 
bany penitentiary ;  that  he  had  been  directed  to 
take  sawdust  away  from  a  circular  saw,  and  refusing 
because  he  deemed  it  dangerous,  had  been  punished 
and  compelled  to  do  it,  and  in  so  doing,  owing  to 
the  negligence  of  the  persons  in  charge,  had  suf- 
fered the  loss  of  a  hand.  The  defendant  demurred, 
and  the  demurrer  was  sustained.  The  court  held, 
first,  that  the  county  is  not  in  the  full  sense  of  the 
word  a  municipal  corporation;  second,  that  the 
penitentiary  is,  like  the  county  jails,  a  part  of  the 
State  means  for  punishing  criminals,  the  persons 
confined  there  being  prisoners  of  the  State,  and  the 
officers  not  being  agents  or  servants  of  the  county, 
although  the  county  has  their  appointment;  and 
third,  that  the  State  or  county  cannot  be  said  to  be 
carrying  on  the  penitentiary  for  profit.  The  court 
said  on  the  latter  point:  ** Nor  docs  it  alter  the 
condition  of  affairs  that  these  prisoners  of  the  State 
or  of  the  United  States  are  required  to  work,  and 
are  thus  compelled  partially  to  recompense  the 
wrong  which  they  have  done  and  the  expense  which 
they  have  caused  to  civil  society."  This  case  is 
clearly  distinguishable  from  that  of  the  town  ram, 
MauUon  v.  Town  of  Scarborough^  ante^  296,  and  the 
cases  there  cited. 


REMOTE  INJURY. 


SOME  recent  decisions  on  this  subject  deserve  re- 
mark. In  PuUman  Palace  Car  Co.  v.  Barker,  4 
Ck>L  844 ;  S.  C,  84  Am.  Rep.  89,  owing  to  the  de- 
fendants' negligence,  their  sleeping  car,  on  which  a 
woman  was  a  passenger,  caught  fire,  and  she  was 
compelled  to  leave  the  car,  half  clad,  and  took  cold, 
which  resulted  in  suppression  of  her  menses  and  a 
long  illness.  It  being  shown  that  she  was  menstru- 
ating at  the  time  of  the  accident,  and  that  the  ill- 
ness was  traceable  to  that  condition,  Jield,  that  the 
defendants  were  not  liable  in  damages  therefor.  The 
court  adopted  the  rule  enuniciated  in  MUwaukee, 
eU.y  Ry.  Co.  v.  Kdlogg,  4  Otto,  475,  that  <<  the  ques- 
tion always  is,  was  there  an  unbroken  connection 
between  the  wrongful  act  and  the  injury  —  a  con- 
vtooB  operation  f    Did  the  fact  constitate  a  con- 


tinuous succession  of  events  so  linked  together  as 
to  make  a  natural  whole,  or  was  there  some  new  and 
independent  cause  intervening  between  the  wrong 
and  the  injury  ?  ^'  They  continue :  *'  Independent 
of  the  fact  that  she  was  '  unwell '  at  the  time,  it 
cannot  be  said  that  the  negligence  of  the  appellant 
resulted  in  her  long  illness  or  any  illness.  Conced- 
ing that  the  appellee  was  compelled  on  account  of 
the  smoke  and  flames  to  leave  the  car  in  the  half- 
clad  condition  she  did,  the  exposure  to  the  cold  was 
the  direct  and  necessary  result  of  the  appellant's 
negligence.  Her  subsequent  illness,  however,  was 
not  the  result  of  the  exposure,  but  the  result  of  the 
exposure  in  her  then  condition.  Here,  then,  inter- 
venes an  independent  cause  of  her  illness,  a  cause 
resting  in  her  physical  condition,  appertaining  ex- 
clusively to  herself,  with  which  the  appellant  had 
no  concern,  and  to  which  it  sustained  no  relation 
either  by  contract  or  by  the  general  duty  imposed 
by  law  upon  carriers  of  passengers.  Where  physi- 
cal weakness  or  disability  is  apparent  to,  or  is 
brought  to  the  attention  of  the  carrier,  undoubtedly 
that  high  degree  of  care  which  the  law  imposes 
upon  him,  would,  under  certain  circumstances,  m- 
volve  duties  in  reference  thereto.  As  that  he  shall 
allow  an  aged,  infirm,  or  crippled  person,  a  reasona- 
ble time  in  which  to  get  on  or  off  the  coach  or  car, 
having  reference  to  their  crippled  or  infirm  condi- 
tion. Colt  V.  Sixth  Ate.  R.  R.  Co.,  38  N.  Y.  Sup. 
Court,  190.  While  this  is  the  case  it  canilot  be  said 
that  the  law  imposes  any  duty  respecting  the  possi- 
ble secret  complaints  and  diseases  of  passengers 
affecting  their  fitness  to  travel  Where  no  duty  is 
imposed,  no  liability  can  attach.  Another  passen- 
ger might  have  suffered  equally  serious  consequences 
from  the  effect  of  the  cold  upon  a  wound  in  the 
foot,  superinducing  inflammation,  and  possibly 
necessitating  amputation.  Can  it  be  said  that  the 
law  imposed  upon  the  carrier  an  enlarged  duty  hav- 
ing reference  to  the  wound,  and  that  the  added  risk 
of  travelling  in  this  condition  must  be  assumed  by 
him  and  not  by  the  passenger  from  whose  personal 
condition  it  springs  ?  We  think  not.  While  it  ia 
true  that  menstruation  is  a  law  of  health,  it  is  alao 
true  that  it  is  a  condition  requiring  greater  care  and 
prudence  to  avoid  exposure." 

The  court  cited  Hobbt  v.  London,  etc,  Rjf.  Co.,  L. 
R,  10  Q.  B.  111.  In  that  case  the  plaintiff,  with 
his  wife  and  two  children,  took  tickets  to  H.  on  the 
defendant's  railway.  They  were  set  down  at  B.  It 
being  late  at  night,  the  plaintiff  could  not  get  a 
wagon  nor  accommodation  at  an  inn.  They  had 
therefore  to  walk  five  or  six  miles  on  a  ndny  night, 
and  the  wife  took  cold,  was  laid  up  in  bed  for  some 
time  and  was  unable  to  assist  her  husband.  The 
jury  found  £8  for  inconvenience  in  having  to  walk 
home,  and  £20  for  the  wife's  illness  and  Its  conse- 
quences. The  court  held  the  £8  reooverabley  bat 
not  the  £20. 

The  circumstances  in  htdUmapoUe,  s<e.,  Mg.  Ob.  ?• 
Bimey,  71  111.  891,  were  very  limilar  to  thoae  in  the 
Eofibe  case,  except  that  in  the  formor  tlM  pWnliff 
*'had  the  option  to  remain  fire  or  six  Imoib  and 
take  the  next  tndn,  or  proenre  a  hotee  or  a 


THE  ALBANY  LAW  JOUENAL. 


845 


and  carriage;"  and  the  opinion  is  based  on  the 
ground  that  his  exposure  was  voluntary  and  unne- 
cessary. 

See  1  Sedgw.  on  Meas.  of  Dam.  (7th  cd.)  218, 
note  a;  Wood^s  Mayne  on  Dam.  67,  note  2;  Thomp. 
Carriers  of  Passengers,  565. 

Mr.  Thompson  (Carriers  of  Passengers,  566),  says 
of  the  Hobbs  case:  *'The  rule  seems  to  have  been 
applied  with  unnecessary  vigor.'*  He  also  cites 
Francis  v.  St.  Louis  Transfer  Co.y  5  Mo.  App.  7, 
where  a  passenger  carrier  contracted  to  carry  a 
young  lady  from  a  railway  station  to  her  house,  but 
set  her  down  in  the  city,  a  mile  from  her  residence, 
on  the  sidewalk  of  a  frequented  street,  along  which 
ran  a  line  of  street  cars  passing  within  a  square  of 
her  house.  The  day  was  very  cold  but  dry;  the 
young  lady  was  delicate  but  not  ill.  Being  warmly 
clad,  she  walked  home  with  a  friend,  and  in  so  do- 
ing took  a  cold  which  permanently  impaired  her 
health.  It  was  held  that  this  injury  was  too  remote 
to  warrant  a  recovery  against  the  defendant. 

But  where  the  defendant  contracted  to  carry  the 
plaintiff  from  New  York  to  San  Francisco  via  Nica- 
ragua, but  in  consequence  of  the  wreck  of  the  con- 
necting vessel  on  the  Pacific  coast  he  was  detained 
several  weeks  on  the  Isthmus,  where  he  contracted 
a  local  fever,  which  disabled  him  for  a  long  time 
after  his  return  to  New  York,  this  injury  was  held 
a  ground  of  recovery.  Williams  v.  VanderhiU^  28 
N.  Y.  217. 

The  Hobhs  case  was  very  recently  followed,  but 
criticised,  by  Pry,  J.,  in  McMahon  v.  Fidd^  Ch. 
Div.,  44  L.  T.  (N.  8.)  175.  There  the  plaintiff 
hked  stables  of  the  defendant  in  order  to  put  some 
horses  there  which  he  wished  to  dispose  of  at  a  fair 
held  in  the  town.  Soon  after  the  horses  arrived 
they  were  turned  out  of  the  stables  in  consequence 
of  the  defendant  having  also  let  them  to  some  other 
person,  and  as  he  did  not  supply  the  plaintiff  with 
other  accommodation  for  the  horses,  he  was  com- 
pelled to  obtain  it  elsewhere.  The  plaintiff  claimed 
damages  for  injury  sustained  by  the  horses  by  being 
thus  suddenly  turned  out  of  the  stables  and  exposed 
to  the  weather  while  he  was  seeking  other  stables 
for  them.  Hddy  not  recoverable.  The  court  said : 
''If  there  had  been  no  decision  on  the  point  I 
should  hold  a  person  who  breaks  a  contract  must 
take  the  consequences  of  that  breach,  and  the  fact 
that  something  which  coincides  with  the  breach 
produces  the  result  does  not  relieve  him  from  the 
consequences.  But  that  does  not  appear  to  be  the 
law.  The  case  of  Hdtibs  v.  London  and  South-western 
Railway^  L.  R.,  10  Q.  B.  Ill,  has  been  pressed  upon 
me,  and  I  am  unable  to  find  any  distinction  between 
that  case  and  the  present.  There  the  illness  of  the 
plaintiff^s  wife  was  the  result  in  the  first  place  of 
the  breach  of  contract;  secondly,  of  the  physical 
condition  of  the  wife;  and  thirdly,  the  physical 
state  of  the  weather  on  the  night  in  question,  on 
which  ahe  was  obliged  to  take  a  walk.  Here  the 
injory  to  the  horses  was  the  i^alt,  first,  of  the 
bmoh  of  contract;  secondly,  of  the  physical  con- 
dition of  the  horses;  and  thirdly,  of  the  state  of 
tte  weather  cm  the  afternoon  in  question.    In  giving 


judgment  in  that  case  Cockbum,  C.  J.,  after  stating 
two  hypothetical  cases,  said  (L.  R,  10  Q.  B.  110): 
*  In  either  of  those  cases  the  injury  is  too  remote, 
and  I  think  that  is  the  case  here;  it  is  not  the  neces- 
sary consequence,  it  is  not  even  the  probable  conse- 
quence of  a  person  being  put  down  at  an  improper 
place,  and  having  to  walk  home,  that  he  should  sus- 
tain either  personal  injury  or  catch  a  cold.'  If  that 
is  a  correct  statement  of  the  law,  I  am  bound  to  find 
that  it  is  not  the  necessary  and  probable  conse- 
quence of  the  horses  being  turned  out  of  the  stable 
on  a  May  afternoon,  that  in  going  to  a  neighboring 
stuble  they  should  catch  cold.  Horses  are  moved, 
and  there  is  nothing  to  show  that  these  horses  were 
more  susceptible  to  cold  than  other  horses.  Archi- 
bald, J.,  said  (L.  R.,  10  Q.  B.  124)  that  'in  the  case 
of  breach  of  contract,  the  party  breaking  the  con- 
tract must  be  held  liable  for  the  proximate  and 
probable  consequences  of  such  breach ;  that  is,  such 
as  might  have  been  fairly  in  the  contemplation  of 
the  parties  at  the  time  the  contract  was  entered 
into.'  If  that  be  a  sound  view  of  the  law,  I  must 
hold  that  neither  the  particular  condition  of  the 
horses,  nor  of  the  weather,  on  that  afternoon,  was 
in  the  contemplation  of  the  parties  to  the  contract 
when  they  entered  into  it.  I  follow  that  case  be- 
cause it  is  an  authority  of  the  Court  of  Appeal,  and 
not  because  it  is  to  my  mind  a  satisfactory  de- 
cision." 

The  HdUbs  case  and  the  Barker  case  seem  to  us  to 
strain  the  law  to  its  extreme.  Railways  are  not  pro- 
vided for  the  conveyance  of  the  healthy  and  robust 
alone.  Sick  and  delicate  people  have  a  right  to  car- 
riage, and  are  every  day  transported,  as  well  as 
those  who  are  strong  and  in  health.  It  is  not  the 
fault  of  the  passenger  that  he  is  sick,  or  delicate,  or 
is  made  sick  by  the  exposure  consequent  upon  the 
railway  company's  negligence.  Especially  is  it  not 
the  fault  of  the  woman  that  she  is  menstruating. 
Loss  of  business  from  such  illness  may  not  be  recov- 
erable ;  but  why  is  not  the  illness  the  direct  and 
easily-foreseen  result  of  the  negligent  exposure  ff 
Suppose,  for  example,  there  is  a  railway  collision 
and  wreck,  and  the  cars  take  fire  and  are  consumed. 
All  the  passengers  easily  escape,  except  one,  who  is 
sick  or  has  a  wooden  leg,  and  perishes  in  the  attempt. 
Here  is  an  '^  intervening,  independent  cause" — the 
sickness  or  the  wooden  leg.  That  was  not  the  fault 
of  the  railway  company.  It  ''appertfdned  exclu- 
sively "  to  the  passenger.  But  will  any  one  deny  the 
liability  of  the  company?  The  law  of  the  cases 
cited  will  bear  revision. 


ADMISSION  TO  THE  BAR. 

REFERRINQ  to  your  recent  article  on  this  topic,  I 
find  an  iuaconraoy  reepeotiug  the  modus  operandi 
for  admission  to  the  English  bar.  This  error  is,  how- 
ever, perfectly  excusable  in  an  American  lawyer,  for 
BQOh  I  presame  to  be  the  writer  of  the  article  in  ques- 
tion. Aconrate  in  other  respeote,  he  has  assamed  the 
amalgamation  of  the  two  branches  of  the  profession, 
barristers  and  solicitors,  to  exist  In  England  as  it  does 
in  this  country.  When,  therefore,  hepresames  that  **  It 
Is  no  doubt  gdlieraUy  known  to  the  membera  q1  Mbs^ 
legAl  profession  that  the  ^\mi\a  xai^Xiec  q\  %j^xB^3H^niQ.^A 
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the  English  bar  is  vested  in  the  Incorporated  Law 
Society/'  he,  for  the  moment,  forgets  that  there  are 
four  Inns,  viz. :  Lincoln's  Inn,  Gray's  Inn,  and 
the  Inner  and  the  Middle  Temple,  which  have  for 
centuries  possessed  the  exclusive  privilege  of  admitting 
and  educating  students — licensing  them  as  convey- 
ancers, special  pleaders  or  equity  draughtsman,  after  a 
certain  period  of  probation,  or  of  calling  them  to  the 
bar  after  a  more  lengthened  period.  These  societies 
are  not  incorporated,  but  voluntary  associations,  to 
whom  the  judges  have  delegated  their  powers,  retain- 
ing, however,  tlieir  right  as  visitors,  and  acting  as  a 
court  of  appellate)  jurisdiction.  As  none  but  ** bar- 
risters "  can  be  promoted  to  judgeships  or  even  hold 
such  inferior  judicial  offices  as  those  of  stipendiary 
police  magistrates  or  revisers  of  the  lists  of  voters  at 
parliamentary  elections,  to  say  nothing  of  recorder- 
ships,  mastorAhips,  in  the  High  Court  of  Justice, 
county  court  judgeships,  or  oven  Judicial  appointments 
in  the  Crown  colonies,  it  is  obvious  that  these  volun- 
tary societies  have  assumed  a  serious  responsibility. 
The  number  of  barristers  owing  allegiance  to  these 
societies  averages  about  five  thousand,  and  they  are 
entirely  distinct  from  the  solicitors,  who  owe  their 
training,  as  your  correspondent  has  truly  said,  to  a 
*' system  only  recently  perfected,  and  due  mainly  to 
the  exertions  of  the  Incorporated  Law  Society,*'  which 
he  has,  so  far  as  solicitors  are  concerned,  so  lucidly 
and  accurately  described.  I  will  not  therefore  weaken 
that  description  by  recapitulation.  Suffice  it  to  say 
that  its  very  germs  are  little  more  than  half  a  century 
old,  and  its  full  development,  as  the  writer  of  your 
article  shows,  was  perfected  so  recently  as  1877 ;  whereas 
the  associations  to  which  I  refer,  as  regulating  the 
education  and  admission  of  barristers,  have  a  much 
more  ancient  origin.  As  comparisons  are  proverbially 
odious,  I  am  not  about  to  institute  any  such  between 
the  two  systems,  simply  remarking  that  as  the  duties 
and  requirements  of  barristers  are  different  from  those 
of  attorneys,  or  as  they  are  now  universally  styled 
under  the  enactment  of  an  act  of  Parliament,  "solicit- 
ors," and  as  students  of  the  Inns  of  Court  generally 
enter  upon  their  legal  studies  at  a  more  advanced  age 
than  students'  clerks,  and  as  a  rule  are  graduates  of 
some  well  known  university,  the  course  of  training  for 
the  two  departments  of  the  profession  is  adapted  to 
these  different  circumstances. 

The  attendance  at  the  tutor's  readings  and  the  moots 
and  exercises  of  bygone  days,  which  had  degenerated 
into  a  perfunctory  requirement  and  into  convivial 
scenes  of  revelry  and  almost  riot,  have  long  since  died 
a  natural  death,  and  a  more  healthful  and  vigorous 
system  has  sprung  out  of  the  ruins  of  the  past — a  sys- 
tem doubtless  stimulated  by  the  exertions  made,  some- 
what in  advance,  by  the  other  branch  of  the  profes- 
sion, which  without  begetting  unseemly  rivalry  or 
competition  has  had  the  effect  of  stimulating  both, 
each  within  its  own  sphere,  to  approve  themselves  fit 
and  competent  to  discharge  the  duties  respectively  de- 
volving upon  them.  Although  the  Inns  of  Court  do 
not  forget  to  cultivate  social  relations  by  requiring  of 
students,  when  keeping  terms,  a  certain  attendance  at 
hall  at  the  dinner  hoar  (and  a  good  dinner  at  a  mode- 
rate figure  is  no  very  severe  infiiotion),  the  "eating 
your  terms  "  is  now  more  a  figure  of  speech  than  the 
grand  deaideratwn,  as  of  yore,  and  although  it  must  ever 
remain  in  some  shape  or  other  a  iritie  qua  non  to  mun- 
dane existence,  the  attendance  at  lectures,  examina- 
tions, and  the  hope  of  Bubstantial  rewards  in  the  shape 
of  valuable  law  studentships,  not  to  speak  of  the  all- 
but-assured  prospect  of  ultimate  success  In  the  pro- 
fession to  the  earnest,  ambitious  and  diligent  student, 
have  tended  to  create  a  spirit  of  youthful  emulation 
which  is  far  from  oouflioting  with  the  separate  utility  of 
the  two  orders  of  the  profession. 

No  enforced  clerkship  is  required  of  the  students 


for  the  bar'or  for  students  for  praotlee  under  tlia  bir. 
i.  e,t  for  certificated  conveyancers,  special  pleadenor 
equity  draughtsmen,  but.  those  who  can  afford  it,  gene- 
rally spend  two  or  three  years  in  the  chambers  or  offi- 
ces of  such  practitioners,  and  possibly  also  attend  the 
courts  with  a  view  of  picking  up  points  of  practice. 
Private  tutors,  however,  are  furnished  by  the  Inns  n( 
(\)urt,  upon  very  moderate  terms,  for  those  who  de- 
sire such  assistance,  or  who,  for  any  reason,  do  not 
avail  themselves  of  the  course  just  indicated. 

Although  considerable  expense  is  attached  to  attend- 
ance as  a  private  pupil  in  the  office  of  any  of  the  prse- 
tlt loners  before  mentioned,  including  a  praotlcins 
barrister,  it  should  be  lx>rne  in  mind  that  a  consider- 
able outlay  is  required  in  the  shape  of  premium  aiid 
stamp  duty  in  the  enforced  clerkship,  by  articles  of 
agreement,  of  those  destined  for  solicitors.  As  sn 
acquaintance  with  the  routine  stereotyped  duties  of 
an  attorney's  or  solicitor's  office  is  not  essential  to 
practice  at  the  bar,  the  student  for  the  latter  is  left  to 
himself  to  supplement  In  any  way  he  finds  convenient 
the  instruction  afforded  by  his  Inn  of  Court,  but  be 
cannot  play  at  both  games  at  the  same  time.  He  can- 
not be,  at  the  same  time,  a  clerk,  articled  or  other- 
wise. In  a  solicitor's  office,  and  a  student  of  an  Inn  of 
Court. 

It  will  thus  be  seen  that  in  England  the  legal  pro- 
fession is  pursued  upon  the  'principle  of  a  division  of 
labor.  The  solicitor,  though  having  a  general  knowl- 
edge of  most  branches,  has  the  advantage  and  oppor- 
tunity of  consulting  and  availing  himself  of  the 
services  of  those  who  may  be  termed  specialists" 
whether  as  pure  conveyancers  (and  it  shuuld  be  re- 
membered that  the  English  law  of  real  property  is 
still  very  recondite  and  intricate),  as  special  pleaders, 
where  careful,  astute  and  scientific  pleading  is  required 
—  its  equity  draughtsmen  —  and  more  especially  as  ex- 
perienced advocates.  No  one  man,  as  a  rule,  is  sup- 
posed capable  of  being  au  fait  at  every  branch  of  the 
profession.  However,  let  the  system  of  the  Inns  of 
Court  8i)eak  for  Itself. 

The  Council  of  Legal  Education,  established  by  the 
four  Inns  of  Court,  to  superintend  the  education  of 
students  far  the  bar,  is  at  present  as  follows:  Right 
Honorable  Spencer  H.  Walpole,  Q.  C,  chairman; 
Right  Honorable  Sir  Q.  Jessel,  master  of  the  rolls, 
vice-chairman ;  Right  Honorable  Sir  H.  Cotton  (lord 
justice);  Hon.  Sir  N.  Llndley;  Hon.  Sir  James  Fiix'n 
Stephen,  K.  C,  S.  J.,  a  justice  of  the  Exchequer  Di- 
vision of  the  High  Court  of  Justice;  B.  S.  Follett,  Q. 
C. ;  James  Anderson,  Q.  C,  LL.  D. ;  Charles  Day,  Q. 
C. ;  John  B.  Maule,  Q.  C. ;  John  Pearson,  Q,  C. ;  James 
Dickinson,  Q.  C;  J.  A.  Russell,  Q.  C. ;  Sir  H.  Sum- 
ner Maine,  K.  C,  S.  J.,  LL.  D.;  Wm.  C.  Fooks,  Q.  C; 
Alfred  Wills,  Q.  C. ;  8.  B.  Bristowe,  Q.  C;  Fred*k 
Waller,  Q.  C ;  A.  G.  Marten,  Q.  C;  W.  St.  James 
Wheelhouse,  Q.  C;  A.  J.  H.  Collins,  Q.  C;  W.  P. 
Joliffe,  Esq.  Such  names  of  themselves  are  a  sufficient 
guaranty  of  bona  Jidcs  and  practical  utility,  but  In 
addition  we  append  the  subjects  of  study  and  exam- 
ination, with  the  names  of  the  professors  for  the  edu- 
cation of  students  for  the  bar,  or  for  practice  under 
the  bar. 

JurUprudencet  including  International  Law,  Public 
and  PriTate,  Roman  Law,  and  Constitutional  Iaw  and 
Legal  History  —  Professors  Frederic  Hairison,  James 
Bryoe,  D.  C.  L. 

Common  Law  —  Professor  J,  D.  Msyue. 

EquUy—rroteaaoT  A.  S.  Eddis,  Q.  C. 

JLato  of  Real  and  Persotioi  Property — Professors 
Joshua  WiUiams,  Q.  C. ;  William  Barber,  Em|. 

Board  of  Examinen  on  Juritpmdtnee^  International 
Law,  and  Constitutioual  lAwand  Legal  Histoty^ 
W.  A.  Hunter,  M.  A.,  aud Charles  ShadiraU,  B.  C  L. 

On  Equity— "W,  H.  G.  Bagshawe,  Q.  G. 

Common  Law— Hugh  Cowio. 
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Real  and  PerHonal  Property  Low  — Thomas  Cooke 
Wright. 

In  addition,  a  joint  board  of  examiners  is  annually 
appointed  by  the  four  Inns  of  Court,  for  oonduoting 
the  examination  of  students  previous  to  admission  to 
an  Inn  of  Court.  This  examination  is  simply  a  test  of 
the  general  scholastic  acquirements  which  every  one 
seeking  admission  into  the  higher  walks  of  a  liberal 
profession  ought  to  possess. 

The  four  Inns  of  Court  possess  valuable  property ; 
those  of  the  two  Temples  have  succeeded  to  a  large 
portion  of  the  forfeited  property  of  the  former  Knights 
Templar,  which  it  is  needless  to  say  they  have  greatly 
improved,  and  they  still  maintain,  at  a  great  expense, 
the  ancient  most  interesting  church  of  the  crusaders 
within  their  precincts.  The  others  have  been  princi- 
pally endowed  by  private  individuals,  royalty  being 
included  in  the  term  private,  as  distinguished  from 
National  endowment.  They  all  maintain  their  chapels, 
libraries  and  halls,  for  the  accommodation  of  members, 
and  do  not  forget  St.  PauPs  injunction  even  to  bishops 
(for  they  are  extra- parochial  and  are  their  own  bishops) 
to  be  "given  to  hospitality,"  as  many  distinguished 
foreigners,  Americans  Included,  can  testify.  That  in 
times  past  they  have  not  fulfilled  their  self-imposed 
trust  according  to  the  standard  of  modern  ideas,  is 
quite  true,  but  yet  they  have  succeeded  in  establishing 
an  imperishable  reputation  for  the  English  bar.  By 
neglecting  their  own  interests  they  have  lost  much  of 
their  property,  and  so  far  have  deservedly  sufifered, 
if  they  have  also  neglected  the  interests  of  the  profes- 
sion. But  for  the  last  thirty  years  they  have  entered 
upon  a  new  system  to  meet  the  requirements  of  the 
age,  probably  stimulated  by  the  praiseworthy  example 
of  the  solicitors,  and  deferring  also  to  public  opinion. 
At  all  events  their  efforts  have  been,  in  one  sense, 
voluntary,  though  tardy.  Whilst  according  all  praise 
to  the  Incorporated  Law  Society,  it  is  almost  incon- 
ceivable that  in  the  article  in  question  the  very  exist- 
ence of  these  ancient  and  honorable  communities 
should  have  been  so  thoroughly  ignored,  especially  as 
in  them,  and  not  to  the  Incorporated  Law  Society, 
**  the  whole  matter  of  admission  to  the  English  bar  is 
vested." 

It  would  be  invidious,  under  existing  circumstances, 
to  inquire  what  might  be  the  fate  of  these  voluntary 
associations  should  they  fail  to  fulfill  their  self-imposed 
duties.  Suffice  it  to  say,  the  judges  have  ever  been 
and  are  still  satisfied  to  dele>;ate  to  them  all  the  powers 
and  privileges  which  they  themselves  possess  for  regu- 
lating the  admission  and  education  of  students  who 
contemplate  practicing  at  the  English  bar,  and  who 
after  their  *'  call "  still  remain  subject  to  the  jurisdic- 
tion of  the  Benchers  of  their  respective  Inns,  with  a 
right  of  appeal,  as  before  mentioned.  It  may  be 
added  that  the  Inns  of  Court  are  not  neglectful  of  the 
means  of  recreation  so  much  prized  in  the  present  day. 
They  maintain  at  a  great  expense  extensive  and  beauti- 
ful gardens  in  the  heart  of  London.  These  form  also 
parade  grounds  for  the  drilling  and  exercise  of  the  Inns 
of  Court  Rifle  Corps,  known  by  the  flattering  cogno- 
men of  **The  Devirs  Own,"  composed  of  students, 
barristers  and  judges,  and  esteemed  to  be  the  smartest 
corps  of  England's  volunteer  army.  These  grounds 
are  at  stated  times  thrown  open  to  the  public,  and 
form  most  healthful  and  desirable  playgrounds  for  the 
poor  children  of  the  neighborhood. 

Included  in  the  term  ** students"  are  all  those  who 
practice  under  the  bar,  viz.,  special  pleaders,  convey- 
ancers and  equity  draughtsmen,  and  at  one  time,  per- 
hapa  not  much  more  than  fifty  years  ago,  attorneys 
were  admitted  in  that  capacity.  In  fact  these  societies 
at  one  time  had  a  general  control  over  the  training  of 
the  whole  profenion,  providing  lecturers,  and  even 
iKMOd  and  lodging,  at  a  moderate  tariff,  for  all  engaiced 
III  the  •fendj  of  the  law.    They  bad  numerous  Inns, 


called  Inns  of  Chancery,  affiliated  to  them,  all  of  which, 
through  neglect,  and  perhaps  worse,  through  sale,  they 
have  lost.  Thus  at  length  the  attorneys  got  left  out  in 
the  cold,  and  their  modern  voluntary  e^orts  to  in- 
crease their  own  importance  and  secure  the  public 
interest  and  approval  by  advancing  their  standard  of 
professional  education,  unendowed  and  apparently 
helpless  aft  they  were,  only  enhances  the  credit  due  to 
the  movement,  and  has  certainly  had  the  eflTect  of 
stimulating  the  Inns  of  Court  to  put  their  house  in 
order,  that  at  all  events,  they  may  not  be  distanced 
in  the  ** stmggle'for  the  mastery." 

All  honor,  then,  be  to  the  *'  Incorporated  Law  So- 
ciety I "  It  should  be  mentioned,  in  addition,  that 
even  the  most  distinguished  graduates  of  Oxford  and 
Cambridge  enjoy  no  privileges  or  immunities  respect- 
ing admission  to  the  bar.  They  must  undergo  the 
same  curriculum  as  their  less  fortunate  competitors, 
although  in  the  case  of  solicitors  such  graduates,  and 
those  of  some  other  universities,  are  entitled  to  two 
years'  abatement  of  the  five  years'  clerkship  otherwise 
required,  the  object  being  to  induce  them  to  seek  the 
advantages  of  a  university  education.  The  Inns  of 
Court,  in  addition  to  their  other  regulations,  profess 
to  provide  chambers  or  offices  in  flats,  where  a  bache- 
lor may  reside  and  even  luxuriate,  for  their  own  mem- 
bers alone  at  moderate  rents,  uninfluenced  by  outside 
competition.  Offices  or  resident  chambers  to  suit  all 
incomes  are  thus  ofifered  at  a  flxed  and  it  is  said  unre- 
nmnerative  tariff  to  the  governing  body,  for  the  bene- 
fit of  the  whole  of  the  fraternity.  Such  is  the  system 
for  **  Admission  to  the  Bar"  in  England,  but  that  of 
admission  of  solicitors  to  practice  is  probably  the  sys- 
tem which  alone  can  be  practically  followed  in  this 
country,  and  as  the  writer  of  your  article  truly  says, 
that  "  system  is  due  to  the  lawyers  themselves  acting 
through  the  Incorporated  Law  Society."  May  the 
profession  in  America,  where  the  different  spheres  of 
legal  labor  are  consolidated  and  amalgamated,  succeed 
in  the  endeavor  to  rival  the  English  prototype,  who 
can  but  encourage  them  with  the  hopeful  injunction, 
*'Go,  and  do  likewise." 

Although  the  cultivation  of  sssthetics  may  not  ap- 
pear, in  this  utilitarian  age,  to  be  an  essential  part  of 
a  legal  education,  they  nevertheless  may  tend  to  shed 
a  halo  of  romance  around  the  stem  realities  of  even  a 
lawyer's  life,  and  "  one  touch  of  nature"  may  at  least 
**  make  the  whole  (professional)  world,"  for  a  time, 
'*kin."  So  at  least  seemed  to  think  the  late  Rufus 
Choate,  who,  in  his  '*  Letters  and  Journal"  of  a  visit 
to  England,  says:  "  The  Temple  is  a  most  sweet  spot — 
a  sort  of  college,  inclosing  a  beautiful  garden,  which 
runs  to  and  along  the  Thames,  secluded  and  still  in  the 
heart  of  the  greatest  city  on  earth.  There  Kigel  was 
before  returning  to  Alsatia.'* 

It  was  also  a  favorite  remark  of  the  late  Lord  Macau- 
lay  that  chambers  in  the  Temple  with  £600  a  year  was 
worth  the  best  government  appointment  in  India,  and 
he  spoke  from  experience,  having  held  for  years  an 
Indian  appointment  of  £10,000  a  year. 

Hugh  Weightman. 

New  York,  .^priZ  8, 1881. 


TAXATION  OF  CHURCH  PROPERTY. 
NEW  HAMPSHIRE  SUPRBMB  OOURT,  MABOH 18, 188L 

Fbankun  Stbext  Congregational  Chuboh  t. 

Manghbsteb. 

Under  a  oonstitatlonal  provision  authorising  the  Legislature 
**  to  impose  and  levy  taxes  upon  aU  the  Inhabitants  of  and 
residents  within  the  State,  and  upon  aU  the  estates  within 
the  same,"  a  tax  upon  houses  used  exclusively  for  rsUg- 
iouB  worditp  is  valid,  and  exemptikm  from  taxallon  could 
not  be  daimedon  the  ground  that  the  proQecti 
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\  :. :,  y.  ^  . ; .  <.  r.4 ;, •..•-  r  V)  ,  f  •  h  *:  I^w s  '.  f  1  ^Ta  pro t i  1 « 
•r.\.*.  .i  .  ;.ro;^r:/  w:.'>*:*«rr  r-^ai  or  p-'rr-'/r^al.  owr.*-J 
'',*■  *-•;•  '■'-*."-.-.  i-<.^-...-»»..  ;.  or  ':-.rp^,ra •.:...,  u-r»i  '■x'^lu- 
*•■'./  f  r ',  --0  %  -. . A.-.-r  '.  f  w  r  - :. : ;,.  i. o •.  «:x c-r^i .  :.z  ♦  lO.'W)  ! n 
vn.  .  ■■  --..fc.:  ->;  •-Z  «:•;.;.•  fr,r:i  •..-ixa'..  :. :  a.o  J  all  =u:h 
a<-'y  a-.  .:.-  '.r  '.'..-.VyrrA*.;'..'.-:  owr.lr.^  c.'-jrcri  ;.rMp^rtj. 
wr.-'o«:r  r- *;  t  ;^:r*',:*a:.  i;j  Txr*;--  of  f]0.<^jij  jn  value, 
ir.*..  V:  *.'tr-:  j  i*.  •.-.«:  -ar.o«:  ra'*:i  a»!  oth-^r  :  roj^.-r.j  f-ir 

r';.  ;::■  v.  -  vi  v.*:  p,;i  u'iff  -'^•.i*-*^  wa-  •.ax'-l  in  l^s^j 
fo-  •:.';  «-<v:--  ov*r  ?10.'Wi  :l  valrjf:  of  r.-  h  .u-:  iff  w.,r- 
'.'..:/  f"  .1,*"  f/Trj'.i'j;.-  f',r  the  arjateruent  of  th-^  :ax  -iii 
♦.:.'■  i'r  ,«j:.'J  '^f  f.:i';  jjfj'.on-'.i'.fJli'.riali'.F  i^f  tL-  iiiw  iiiiJer 
w.'i.ri  :.*;  iL' .*z".:ti*:hf.  w'An  iiia'ie.  No  oth«:r  quentioti 
i^  ra.-*:'J  J/v  tri*:  ,''T*i*.ior,. 

T'.':  j/'»w«:r  of  fazatiorj.  an  a  part  of  the  riupreme 
fy,w«r  of  th«;  r!f.a'<;.  it  r«:C'/irfiize'l  and  deflue'l  in  the 
'  o/i-'..?. ur'.oii.  ■•  Kv«-ry  r/iotui^.-r  of  the  corniiiunitr  has 
a  ri/:,f.  i  ,  f,«:  i,n,u-fU:*i  by  it  jti  the  efijoyrii'Mit  of  his 
l;f'-.  i.r/*:rt>' and  i.rof/«Tty.  U*i  \a  therefore  b'>uijd  to 
'■on».r.:oijN:  hit  -hare  in  the  exf^:n'>e  of  ^uch  protect itiU. 
and  ro  yi'A'i  hit  ff<:rt'fnal  i^ervi*;':  wh«*n  nece&aarj,  or  an 
«qijiv;i;i:nt."     Hill  of  Itijfhti,  art.  IJ. 

"  f'ljJI  [^iwer  and  authority  are  her^rbj-  (riven  and 
fCranfed  to  the  fitiid  fieneral  Court,  from  time  to  lime, 
t'f  make,  ordain  and  eiitahliiih  allmannf^rof  wholesome 
and  p-atotiahli*  order-,  lawH,  litatuten,  ordinance«.  di- 
re/'iiorM  and  inHtniotionn.  either  with  [penalties  or 
without,  »»/»  n^  the  Rarne  he  not  repugnant  or  contrary 
to  thi-«  f 'onif  itution,  tu  they  may  judf^e  for  the  bem^fl't 
and  wi-lfareof  t hit  State,  and  for  the  K^>vcniinK  and 
ori|«Tinjf  th'-re/if,  and  of  the  hubjects  of  the  same,  for 
lh<:  i»«'«--ary  ftupiMfrt  and  dffenHe  of  the  government 
thi-reof;  •  •  ♦  and  to  ImjHiaeand  levy  prr*pi»rtional 
and  n-atonable  aHHenHmentii,  rate;!  and  taxes  up^jn  all 
the  inhabitantH  of  and  reHident»  within  the  State,  and 
ui^fu  all  etlat«'H  within  the  Hamc.'*    CoriHt.,  art.  5. 

•'And  while  the  public  charges  of  government  or  any 
[/art  thereof  nhall  ho  aiHeH!M;d  on  pftWn  and  efltatcs,  iii 
the  manner  that  has  heretoff^nj  been  practiced,  in  r^rder 
that  Huch  UrtHeHHuientif  may  be  made  with  equality, 
there  Hhall  be  a  valuation  of  the  OHtated  within  the 
Htiite  taken  anew  onco  in  every  flvo  yean  at  least,  and 
aH  much  oftener  m  the  (ieneral  Court  shall  order." 
(-onMt.,  art.  0. 

In  thuHo  provinionH  the  framora  of  the  Constitution 
not  tinly  recognized  the  nncosHity  of  the  sovoroifni  power 
of  taxation  in  the  Htate,  but  lod^od  that  power  in  the 
nipreHenlative  body  of  the  people  and  limited  it  to 
reaMonulily  equal  and  proportional  assessments  upon 
all  the  inhabitants  and  all  the  estates  within  the  State. 
The  Hupreme  iM>wer  exiHtiUK,  it  was  left  to  bo  exercised 
in  tM  full  and  free  a  numner  as  was  consistent  with  the 
Kritnl.,  limited  only  to  equality  and  proportion  in  assess- 
miMit,  and  to  the  CouHtitution  and  laws  of  the  United 
Statori.     ( )pinion  of  the  Juntices,  4  N.  H.  TiGS. 

No  exclurtion  of  any  individuaU,  classes  or  properly 
of  any  kind  was  made,  but  It  was  explicitly  set  forth 
that  **  every  membi^r  of  the  community  "  •*  is  bound  to 
ccMi tribute  hiri  share,'*  and  that  the  Legislature  had 
"full  power  and  authority*'  to  impose  the  "propor- 
tional an<l  reasonable  aHsessmonts  *'  upon  "  all  the  in- 
habltunts  and  rusidents  "  and  "all  the  estates"  within 
the  Stuto. 

Under  such  a  errant  of  power,  every  spocies  of  pn)p- 
ertj^  nritbhi  tho  State  is  taxable.    So  far  as  exercising 


r-r  :•.  rajt  L*  :-  ;-^":.  -  -sTi:*  pGti.lc  prop- 
erly, wir-.i-ir  .Z  :i.T  ^:a:«*  .r  =.--.;'pal-:y.  fall*  under 

iarr  .::l;..xi::  ii  *-:s  pr;p«*r^T  ii  ■=X'r=:;c  fn.m  lAxei 

wi.:i  :!  :=.;vsoi  w:  ili  resi-»r  i.««*ary  aa 


ii.  ^i.-r  r«i..:  : -.ir-*«  k'.li. 


:t*  :n:r-::5::;:n. 


TLi  i*i'i '..:  TK  r*i;p  f  G  .-i  ar.  1  ;^it l.c  inssmccion  in 
m  .rnll'T  ii.1  r=l:^^ :.  wtr*  r^n: -rt.lxied  in  the  Bill  of 
R:jt:*'::i  '.he  OiLs-.liu::  :.*  1  l?f4-  i:«  and  IST&ai 
"  giviiz  :i.r  ■>*at  ill  i  rrea:«e-5:  =-?»:  -riiy  to  p.  venimeci :  *' 
a:*d  i-^  ;rci.:*  il;^~?  the  L»rt:-sla:ane  i*  e-L-j-wrred 
"t'^  authorize,  f r 'Zi  i\zii-^  i  >  lime.  :tie  several  towns, 
f^rlsh-:?.  !>jdi-f»  C"r7«:'ra:e  •  r  r^lizi.os  societies  within 
till  A  >:a:e.  to  mak>2  ari-friuate  prjvi«i.:.a  at  their  own 
^xf-rijsrr  f'.T  th'-  sap-^jn  '.f  public  Prj'.esiant  teachen 
'A  p':r:y.  rxrlijloti  aii  1  m  raliij."    Bill  of  Rights  art.  6. 

Pr:  .r  tM  ai.d  a:  the  time  i.>f  the  ^•■ptiuii  of  the  Cou- 
iiituii'iLd  f.i  \'<i  and  17.*-*,  public  rvlipous  worship  was 
very  grne rally  aupp-.-rxcd  by  a  tax  laid  by  the  several 
towr.4.  The  t-'wu.  i:i  fact,  vaa  the  parish  or  religious 
F'Krieiy  which  by  au:h«:>r;ty  vf  legislative  acts  furnished 
the  m»->rtioi;-h><U9e  and  C'-ntracteU  wi:h  and  paid  the 
minister.  The  provincial  statute  i^f  1714  empowered 
t'.iwns  t'l  ch'X'Se  mii.isters  and  raise  muney  by  tax  for 
their  suppnirt.  subject  to  the  right  and  liberty  <*f  con- 
science. The  same  jNiwer  of  enatiling  tuwns  to  support 
public  worship  by  me:ius  nf  a  tax  was  fully  set  fi>rth  in 
flection  10  of  the  act  of  February  S.  1791,  entitled  "An 
act  for  regulating  towns  and  the  choice  of  town 
officers."  and  which  provided  that  the  legal  voters,  at 
any  regular  meeting  of  the  town,  might,  agreeably  to 
the  Constitution,  "grant  and  vote  such  sum  or  sums 
of  money  as  they  should  judge  ueces:fary  for  the  set- 
tlement, maintenance  and  support  of  the  ministry, 
schools,  meeting-houses,  the  maintenance  of  the  poor, 
for  laying  out  and  repairing  highways,  for  building 
and  repairing  bridges,  and  for  all  the  necessary  charges 
arising  within  the  said  town,  to  be  assessed  on  the  polls 
and  elates  in  the  same  town  as  the  law  directs." 

The  support  ut  the  ministry  and  of  houses  of  public 
worship  was  then  on  the  same  footing  as  that  of 
scho<ds,  highways  and  the  iiupport  of  the  poor.  With 
a  gradual  change  arising  from  the  multiplying  of  relig- 
ious sects  and  the  larger  exercise  of  freedom  of  opin- 
ion, the  system  of  supporting  religious  worship  through 
the  parochial  functions  of  towns  was  by  degrees  aban- 
doned, though  authorized  by  law,  nntil  the  act  of  1819 
repealed  section  10  of  the  act  of  K91,  and  empowered 
religious  societies  of  every  Christian  sect  "to  raise 
money  by  taxes  upon  the  polls  and  ratable  estate  of 
tho  members  "  for  maintaining  houses  of  public  wor- 
ship and  supporting  the  ministry.  By  the  act  of  July, 
1827,  entitled  '*An  act  empo^'eriug  religious  associs- 
tlons  to  assume  and  exercise  coi.'orate  powers,"  relig- 
ious societies,  regularly  organized  with  a  name,  cleric, 
records  and  public  notice,  were  granted  full  oorporste 
powers,  with  the  right  of  perpetual  succession  aud  the 
enjoyment  of  all  privileges  and  immunities,  aud  the 
subjection  to  all  liabilities  incident  to  corporations  of 
a  similar  nature. 

After  tho  act  of  1819,  the  town  no  longer,  by  tax, 
built  tho  meeting-house  or  supported  the  minister  ex- 
cept in  the  performance  of  some  contract  before  msde. 
The  religious  society  was  or  might  be  the  parish,  but 
the  town  was  no  longer  the  pMirish  or  the  society.  The 
Legislature,  acting  under  the  authority  and  carrying 
out  tho  provisions  of  article  6  of  the  Bill  of  Rights, 
empowered  the  religious  societies  to  support  religions 
worship  by  taxation  of  their  members,  but  did  not 
empower  towns  to,  nor  has  it  ever  done  so  since. 

Giving  to  words  their  natural  and  ordinary  rignlfioft* 
tion,  and  gathering  the  intent  of  the  framen  of  the 
Constitution  and  of  the  people  who  adopted  It  from 
the  instrument  itself,  no  language  appears  reatralning 
tho  Legislature  from  taxing  property  devoted  to  tiM 
uses  of  public  worship.   That  eveiy  member  of  the 
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oonnnonli?  ibould  oontributfl  hi*  ahare  o(  the  ezpenge 
of  thkt  proleotlon  to  lite,  Ilbertf  and  property  which 
the  Bill  of  RiKbtB  Komuitees,  is  not  k  etatemeut  of  the 
right  of  Mk;  p«noii  or  of  uiy  property  to  eiomptlon 
tiain tftXktton.  Tlie power ol the Legiatatare  "tolery 
and  Impote  proportloual  aud  reMuuable  uaesameiita, 
rates  and  taini  upon  all  the  Inbabltanta  Hud  residentB 
within  the  Stat«  «jid  upon  all  the  eatatea  within  the 
aame."  oannot  mesa  a  raHtriotlon  of  the  leKislativo 
power  to  a  part  of  the  "Inhabitants  and  realdentA" 
and  «  part  ol  the  "eatatei"  or  property  within  the 
State,  The  lanKuage  la  too  plain  and  explicit  to  need 
the  aid  of  oODBtmctioQ,  and  too  oert&in  to  require  ez- 
trtnaio  eridenoe  of  the  intent  of  those  who  uaed  it. 
The  alxth  artiole  of  the  Bill  of  Rlghta,  empowering  the 
Leglalatnre  to  authorize  towni  to  tax  themBelvea  for 
the  support  of  publio  rellgloua  worship,  contains  no 
hint  of  exempting  ohuTDh  property  from  taxation,  aud 
no  laugnage  from  which  an  Intention  to  exempt  it  oau 
be  Infeired.  So  long  as  towns,  under  the  act  of  1791, 
exentsed  paroohlai  fnnotlona  and  raised  taxes  for  snp- 
portlng  and  maintaining  houses  of  public  worship, 
those  places  of  worship  were  exempt  from  taxation  as 
pnbllo  property  by  the  nature  of  things  and  not  by  the 
Conatitntlua  or  by  statute. 

After  the  act  of  1819,  when  towns  were  uo  longer 
subjeot  to  ohnrch  rates  and  the  whole  management  of 
pnbllo  worship,  Including  Its  support,  was  left  to  the 
ntllKloDS  sooletlea  anthorlzed  and  organized  for  that 
purpose,  the  natural  reason  for  exempting  this  prop- 
erty from  taxation  oeased.  The  oastom  of  treating  it 
as  free  from  any  public  burden  continued,  though 
houaea  of  public  worship  were  not  named  among  tai- 
fmed  property  nor  enumerated  In  any  list  of  ratable 
property  in  any  statute  until  1812,  when,  by  the  Revised 
atatnles,  meeting-houses  were  exempted  by  name  from 
taxation.  The  same  exemption  Is  found  In  tbe  General 
Btatutes  of  ISST,  and  In  the  Qeneral  Laws  of  1878. 

The  argument  from  the  long-oon tinned  custom  of 
exempting  property  devoted  to  public  rellgloua  wor- 
ship from  taxation,  as  a  practical  construction  of  the 
Constltntlon,  wnnld  have  weight  if  tbe  question 
whether  the  exemption  was  enjoyed  as  a  constitu- 
tional r^ht  or  a  legislative  privilege  subjeot  to  repeal, 
had  till  now  been  considered.  So  long  as  the  privilege 
waa  enjoyed,  the  qncEtion  of  holding  It  by  right  or  by 
graoe  was  not  thonght  of.  The  express  exemptions  by 
statDtfl  since  1M2  show  that  tbe  Legislature  may  have 
supposed  that  meetlng-housM  were  taxable  property 
nnless  exempted  by  express  statute.  Besides,  where 
the  langoage  of  the  Constitution,  as  In  this  ease.  Is  un- 
amblgnooii  to  suffer  a  praotlcal  oonatmotlon  to  prevail 
wonld  be  to  defeat  the  manifest  Intention  of  the  peo- 
ple who  framed  its  provisions.  Btory  on  Const.,  1 107 ; 
Coolsyo"  Const.  Llm.  M;  Evan»  v.  Mf/en,3&  Penn. 
St.  110;  Bomss  v.  First  Parish  in  FalmoaOi,  6  Mass. 
U7;  nnionPaciflalLIt.r.VnfUd  States,91V.6.72. 

An  exemption  not  founded  on  a  grant  In  the  Consti- 
tntlan  or  on  any  oontraet  in  any  charter  or  legislative 
■at  la  not  preaoriptlvely  established  by  enjoyment, 
bowerer  long  oont^ned.  No  prescription  rnna  against 
the  ■orerelgn,  nor  does  the  Btate,  by  omission  to  nse, 
waive  or  lose  the  right  to  exercise  Its  supreme  power, 
and  the  ciUien  oan  have  no  vested  right  in  the  oontin* 
nanoe  of  any  statute  of  general  exemptions.  Oom.  v. 
Bird,  12  Mass.  443;  Brooo  v.  Ptople,  78  lU.  828;  Jfoore 
V.  Coaa,  ID  Kan.  288;  Afurphv  v.  PeopU.  ST  VL  ti7; 
8bd(  T.  MOtr.  7  Biatchf.  85;  StaU  v.  Qutmibv,  SI  He. 
«;  Slate  T.  Wright,  68  id.  SS;  PtopU  v.  Boper,  K 
H.  T.  OW;  CSom.  of  Exetm  v.  Bote*.  U  Id.  687;  Brlok 
Pnab.  CAurah  v.  Mayor,6  Cow.  G88i  CTiHsfs  Church 
T.  fhOadcIpMo,  M  How.  80;  21.  Stwinou  Man.  Co.  v. 
M.  Sagimna,  18  Wall.  878. 

Tbe  plilnfUT  alaimi  the  il^t  to  exemption  tatm  the 
ta(  end  eaoieqaeBt  abrtemanti  on  tbe  gronud  that 
Iha  il|M  of  flxempUon  leata  In  K  eontiwit  either  la  (he 


Constitution  or  In  subsequent  leglslHtioa  or  in  both, 
and  Inviolate  by  the  Constitution  of  the  United  States. 
It  la  nnquasttonabie  that  an  agreement  by  a  Btate,  tor 
a  consideration  received  or  supposed  to  be  received, 
that  certain  property  rights  or  fnuichlses  shall  l>e  ex- 
empt fiDiu  taxatlou.  is  a  contract  protected  by  the  pro- 
vision of  the  Federal  (^onstitutlgri  forbidding  a  State 
to  paas  any  law  Impairing  the  obligation  ot  contracts. 
Wets  Jergey  v.  W^flson,  7  Cr.  IM;  Gordon  v.  Appeal 
Tax  Court.  8  How.  133;  Figua  Dank  v.  fi'iioo^,  IB  Id. 
869;  Home  qf  the  Friendiem  t.  JRottae.  8  WaU.  430; 
Hardj/v.  Wallham,  7 Flo]i.lOS;  Atwaterv.  Woodbridge, 
6  Conn.  228;  Osbom  \.  Hvmphrey,  7  Id.  33G;  .ArminjT- 
ton  V.  Baraet,  16  Vt.  TBI ;  BaOroad  V.  PutWmt,  14  Me. 
3S7;  Opinion  of  JusCloes,M.H.  Laws,  1870,424;  Cooley 
on  Const.  Lim.  312.  S43. 

But  to  give  a  law  of  general  exemption  from  taxation 
the  character  of  an  Irrepealable  oontraet,  there  must 
be  a  consideration  received  by  the  State;  for  an  ex< 
emptlon  made  as  a  privileKC  merely  may  be  revoked  at 
any  time  (Chriit'g  Church  v.  PhOadelphia,  supra; 
BraineTd  v.  CoIcAest«r.  81  Conn.  410)  and  the  intention 
to  reliuqulsb  tbe  sovereign  prerogative  of  taxation 
must  be  distinctly  manifested.  Providence  Bank  v. 
BfUtngs.  *  Pet.  601 ;  Hcrrlck  v.  Roiuiolph,  18  Vt.  631 } 
Peopie  V.  Com.  of  Tows,  47  N.  T.  501;  Lord  v.  LUOt- 
fieId,aBCona. 

Neither  In  the  sixth  article  of  the  Bill  of  Rights  nor 
elsewhere  in  the  Constitution  nor  in  the  acta  of  1701, 
1810  and  18^  Is  there  any  express  contract  of  exemp- 
tion from  taxation  or  any  manifest  intention  on  the 
part  of  the  LegiBlature  to  make  such  a  oontiaot.  Nor 
do  the  statutes  of  1812.  Id07  and  1878,  expressly  exempt- 
ing meeting-houses  from  taxation,  Icidicate  any  design 
to  make  a  contract  irrepealable  and  Inviolable.  In 
language  and  by  relation  they  are  general  exemptions 
of  a  particular  class  of  property,  which  the  Legtslature 
has  made  and  which  It  may  unmake  by  repeaL  In 
these  exemptions  there  Is  no  vested  right  whloh  nan 
support  tbe  Idea  of  a  eonttact  binding  on  snoaeedlng 
Iiegiilatures  and  irrepealable.  Hospital  v.  Philadel- 
phia, SI  Penn.  St.  228 ;  Christ's  Church  v.  Philadelphia, 
21  How.  300 ;  Cooley  on  Taxation,  53,  U,  116, 110. 

We  decide  that  the  Constitution  does  not  exempt 
church  property  from  taxation.  Whether  exemption 
of  church  property  Is  constltntlon al  is  a  question  we 
do  not  decide,  because  it  is  not  raised  by  the  case. 
Tbe  plalntitr  is  not  in  a  situation  to  object  to  exemp- 
tion. It  oannot  claim  that  it  shall  not  pay  any  tax 
because  810,000  of  Its  property  is  not  taxed. 

Cose  diachorpeil- 
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any  of  the  persons  voted  for  would  not  change  the  result, 
and  which  from  an  amended  return  were  shown  to  have 
been  thrown  for  William  B.  Skillings,  Md,  that  such  decis- 
ion was  at  war  with  the  law  of  the  land,  the  rights  of 
parties,  the  will  of  the  people  and  the  principles  upon 
which  alone  a  republican  government  can  rest. 

ACTION  to  determine  title  to  office.    The  opinion 
states  the  case. 

Ardon  W.  Coombs^  for  petitioner. 

Bion  Bradbury,  L,  D,  Jf .  Sweat  and  Clifford  &  Clif- 
fordt  for  respondent. 

Appueton,  G.  J.  The  plaintiff,  claiming  to  have 
been  duly  elected  county  commissioner  for  the  county 
of  Cumberland,  brings  this  bill  against  the  defendant 
whom  he  alleges  to  have  been  wrongfully  declared 
elected  to  that  office,  when  in  fact  he  was  not  so 
elected. 

This  proceeding  is  under  and  by  virtue  of  chapter  198 
of  the  Acts  of  1880,  entitled  "An  act  providing  for  the 
trials  of  causes  involving  the  rights  of  parties  to  hold 
public  offices." 

The  processes  by  which  rights  are  to  bo  established 
and  wrongs  redressed  are  within  and  subject  to  legis- 
lative control  Old  forms  and  modes  of  procedure 
may  be  abolished  and  new  ones  established. 

All  offices,  except  when  legislative  authority  is  lim- 
ited or  restricted  by  constitutional  provisions,  are  sub- 
ject to  the  will  of  the  Legislature.  There  is,  with  the 
above  exception,  no  vested  right  in  an  office  or  its 
salary.  The  office  may  be  abolished.  The  mode  of 
appointment  may  be  changed.  The  length  of  time  of 
official  existence  may  be  shortened.  The  compensa- 
tion for  official  services  may  be  diminished.  Farwell 
V.  Rockland,  C2  Me.  298;  BuUer  v.  Pennsylvania,  10 
How.  (U.  S.)  403;  Barker  v.  PUtaburgh,  4  Barr.  51; 
Conner  v.  New  York,  1  Seld.  291 ;  Taft  v.  Adams,  3 
Gray,  126. 

The  act,  chapter  198  of  the  Acts  of  1880,  was  passed 
to  enable  parties  duly  elected  to  office  but  not  declared 
to  be  so  elected,  to  contest  their  rights  before  a  judi- 
cial tribunal.  The  defendant  was  declared  elected  to 
the  office  in  controversy  by  the  canvassing  board  of  the 
State.  The  allegations  in  the  bill  are  that  errors  occur- 
red in  the  doings  and  proceedings  of  the  board,  au4 
that  upon  a  fair  and  honest  count  tho  plaintiff  was  duly 
elected,  but  that  the  defendant  has  usurped  the  office 
to  which  he  was  so  elected.  **When  one  is  charged 
with  usurping  an  office  in  the  Commonwealth,  there 
must  be,"  remarks  the  court  in  Cotn,  v.  Fowler,  10 
Mass.  290,  ** authority  in  this  court  to  inquire  Into  the 
truth  of  the  charge."  This  act  gives  a  remedy  in  case 
of  an  erroneous  or  fraudulent  count  by  the  canvassing 
board.  It  will  hardly  be  contended  that  if  by  errors 
of  computation,  throwing  out  legal  returns  or  count- 
ing illegal  ones,  a  candidate  not  duly  elected  is  wrong- 
fully declared  to  be  elected,  there  should  not  be  some 
remedy  provided  for  the  party  actually  elected,  by 
which  the  wrong  done  may  be  corrected.  If  the  error 
is  not  subject  to  correction,  then  the  canvassing  board 
in  the  exercise  of  irresponsible  power  have  full  and  ab- 
solute control  of  the  government  and  may  effectually 
stifle  the  voice  of  the  people  according  to  their  sover- 
eign will  and  pleasure. 

Before  the  i>as8age  of  the  act  under  consideration, 
the  only  existing  process  by  which  right  of  one  unlaw- 
fully holding  an  office  could  be  inquired  into,  was  by 
quo  warranto.  This  writ  issues  in  behalf  of  the  State 
against  one  who  claims  or  usurps  an  office  to  which  he 
is  not  entitled,  to  inquire  by  what  authority  he  sup- 
ports his  claim  or  sustains  his  right.  The  proceeding 
is  instituted  by  the  attorney-general  on  his  own  motion 
or  at  the  relation  of  any  person,  but  on  his  official  re- 
Bpousibility.  It  lies  against  an  officer  appointed  by 
the  governor  and  counsel  or  elected  by  the  people.  It 
removeB  the  illegal  incumbent  of  an  office,  but  It  does 


not  put  the  legal  officer  In  his  place.  It  is  insufficient 
to  redress  the  wrongs  of  one  whose  rights  have  been 
violated. 

To  restore  a  person  to  an  office  from  which  he  has 
been  unjustly  removed  or  unlawfully  excluded,  the 
proper  process  is  by  mandamus.  By  this,  the  rights 
of  one  lawfully  entitled  to  an  office,  which  has  been 
illegally  withheld,  may  be  enforced.  Strong,  petitioner, 
20  Pick.  497. 

By  quo  warranto  the  intruder  is  ejected.  By  mandO' 
mus  the  legal  officer  is  put  in  his  place.  The  act,  chap- 
ter 198,  accomplishes  by  one  and  the  same  process  the 
objects  contemplated  by  both  these  results.  It  ousts 
the  unlawful  incumbent.  It  gives  the  rightful  claim- 
ant the  office  to  which  he  is  entitled.  It  affords  a 
speedy  and  effectual  remedy  instead  of  the  tedious  and 
dilatory  proceedings  of  tho  common  law. 

It  is  insisted  that  this  bill  for  various  reasons  cannot 
be  sustained.  The  grounds  of  objection  to  its  main- 
tenance we  propose  to  examine. 

1.  The  respondent  contended  **  that  the  Legislature 
which  passed  the  act  authorizing  this  and  the  gover- 
nor approving  it,  could  not  rightfully  do  so  because 
there  was  a  prior  de  facto  Legislature  with  a  de  facto 
governor,  as  set  forth  in  the  respondent's  answer,  not 
ousted  by  any  competent  tribunaL" 

The  act  in  question  was  passed  by  an  organized  and 
acting  Legislature,  approved  by  the  governor  ahd 
comes  before  us  with  all  the  indicia  of  validity  by 
which  any  act  of  any  past  Legislature  is  or  can  be 
evidenced. 

When  there  are  two  conflicting  Legislatures,  each 
claiming  of  right  to  exercise  legislative  functions,  it  is 
for  the  court  to  determine  by  which  body  legislative 
authority  can  be  lawfully  exercised.  In  answer  to  in- 
quiries made  by  certain  gentlemen  claiming  official 
position  under  date  of  January  23,  1880  (70  Me.  682), 
this  court  used  the  following  language :  *'  When  differ- 
ent bodies  of  men,  each  claiming  to  be  and  to  exercise 
the  functions  of  the  legislative  department  of  the 
State,  appear,  each  asserting  their  titles  to  be  regarded 
as  the  law- givers  for  the  people,  it  is  the  obvious  duty 
of  the  judicial  department,  who  must  inevitably  at  no 
distant  day  bo  called  to  pass  upon  the  validity  of  the 
laws  that  may  be  enacted  by  the  respective  claimants 
to  legislative  authority,  to  inquire  and  ascertain  for 
themselves,  with  or  without  questions  presented  by  the 
claimants,  which  of  those  bodies  lawfully  represents 
the  people  from  whom  they  derive  their  power.  There 
can  be  but  one  lawful  Legislature.  The  court  must 
know  for  itself  whose  enactments  it  will  recognize  as 
laws  of  binding  force,  whose  levies  of  taxes  it  will  en- 
force when  brought  judicially  before  It,  whose  choice 
of  a  prosecuting  officer  before  the  court  it  will  respect. 
In  a  thousand  ways  it  becomes  essential  that  the  ooort 
should  forthwith  ascertain  and  take  judicial  cogniz- 
ance of  the  question :  Which  is  the  true  Legislature?  '* 

We  are  bound  to  take  judicial  notice  of  the  doings 
of  the  executive  and  legislative  departments  of  the 
government  when  called  upon  by  proper  authorities  to 
pass  upon  their  validity.  We  are  bound  to  take  Judi- 
cial notice  of  historical  facts,  matters  of  public  noto- 
riety and  interest  passing  in  our  midst.  These  views 
are  in  full  accord  with  the  decisions  of  our  highest  tri- 
bunals. In  Sieinnertofi  v.  Columbian  Ina.  Co.,  37  N. 
Y.  188,  it  was  objected  that  there  was  no  evidence  of  a 
civil  war.  "  This  objection,**  observes  Hunt,  J.,  '*  I  do 
not  consider  a  sound  one.  The  rule  I  take  to  be  this : 
That  matters  of  public  history  aflisotlng  the  whole  peo- 
ple are  judicially  taken  notice  of  by  the  conrts;  that 
no  evidence  need  be  produced  to  establish  them ;  that 
the  court  in  ascertaining  them  resort  to  such  doeii- 
ments  of  reference  as  may  be  at  hand  and  as  may  be 
worthy  of  confidence .  Thus  in  the  prlae  oases  alrea47 
olted  (2  Black,  fl67)  the  court  use  this  Ungoafpi:  *Tbs 
aotoal  existenoe  of  oiyil  war  la  a  £Mt  In  oar 
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history  whioh  the  court  is  bound  to  notioe  aud  to 
know.*  There  the  general  facts  connected  with  the 
history  of  the  case  seem  to  have  been  assumed  as 
within  the  judicial  cognizance  of  the  court.  Green- 
leaf,  in  his  work  on  Evidence,  volume  1,  section  6,  says 
courts  *  will  also  judicially  recognize  the  political  con- 
stitution or  frame  of  their  own  government;  its  essen- 
tial political  agents  or  public  officers  sharing  in  its 
regular  administration ;  and  its  essential  and  regular 
political  operations,  powers  and  actions.  Thus  notice 
is  taken  by  all  tribunals  of  the  accession  of  the  chief 
executive  of  the  Nation  or  State,  under  what  authority 
they  act;  his  powers  and  privileges,  etc.  *  *  *  the 
sittings  of  the  Legislature  and  its  established  and 
usual  course  of  proceedings.  *  "i*  *  In  fine,  courts 
will  take  notice  of  whatever  ought  to  be  generally 
known  within  the  limits  of  their  jurisdiction.  In  all 
these  and  the  like  cases,  when  the  memory  of  the  judge 
is  at  fault  he  resorts  to  such  documents  of  reference  as 
may  be  at  hand,  and  he  may  deem  worthy  of  confi- 
dence.' It  is  the  duty  of  the  court  to  know  county 
officers.  Farley  v.  MoConnel,  7  Lans.  428.  Much  more 
the  governor  and  Legislature.  State  v.  Minnick^  15 
Iowa,  123." 

After  a  careful  consideration  of  the  grave  and  im- 
portant questions  proposed  by  the  governor,  the  right- 
ful Legislature  and  a  body  of  gentlemen  claiming,  but 
without  right,  to  be  a  Legislature,  this  court,  in  its  sev- 
eral answers  of  January  last,  announced  the  result  to 
which  it  had  arrived ;  that  the  Legislature  by  which 
the  act  under  discussion  was  passed  was  the  Legisla- 
ture to  whose  acts  the  obedience  of  the  people  is  due. 
In  the  correctness  of  the  conclusions  which  were  then 
reached,  and  in  the  principles  and  reasons  upon  which 
those  conclusions  are  based,  we  rest  in  perfect  confi- 
dence. 

To  the  same  general  effect  are  the  cases  of  Woods  v. 
Wilder y  43  N.  Y.  164;  CuyUr  v.  Ferrill,  1  Abb.  (U.  8.) 
189 ;  Rice  v.  Shook^  27  Ark.  137 ;  Killebreio  v.  Murphy ^ 
3  Heisk.  (Teun.)  546;  IHvision  of  Howard  Co.,  15  Kan. 
194;  l^irriery.  Patton,  49  Ala.  406;  Ashley  v.  Martin, 
60  id.  637;  Smithy.  Speed,  id.  276;  Andrews  Y.Knox 
Co.,  70  lU.  66;  Douthitt  v.  Sinson,  63  Mo.  268;  Foscue  v. 
Lyo7»,  65  Ala.  440. 

The  body  of  men  which  the  counsel  for  the  defend- 
ant terms  by  courtesy  a  de  facto  Legislature,  though 
its  house  was  composed  of  men  who  were  and  who 
were  not  elected,  both  classes  not  constituting  a  quo- 
rum, and  of  a  senate  a  part  of  whom,  less  than  a 
quorum,  were  duly  elected,  and  a  part  were  not 
elected,  could  not  legally  act  as  legislative  bodies. 
While  this  condition  of  affairs  remained  there  was  no 
legal  Legislature.  The  greater  portion  of  the  mem- 
bers of  the  bodies  thus  illegally  constituted  subse- 
quently took  their  seats  respectively  in  the  rightful 
house  and  senate — a  house  and  senate  composed  of 
members  unquestionably  elected.  They  participated 
in  its  legislative  action  until  its  final  adjournment. 
They  received  and  acknowledged  the  receipt  of  the 
oomi>en8ation  to  which  by  law  they  were  entitled  as 
members  of  the  Legislature.  There  was  no  other  body 
claiming  to  exercise  legislative  functions.  What  the 
counsel  ealls  the  de  facto  Legislature  became  merged 
into  the  rightful  Legislature,  by  which  a  governor  was 
chosen  in  the  accustomed  manner,  who  entered  upon 
and  iB  now  discharging,  without  interference  or  ob- 
struction, the  duties  of  that  office.  All  this  is  well 
known  as  matter  of  current  history,  as  well  as  by  the 
legislative  journals. 

The  offored  proof  was  properly  excluded.  It  is  im- 
material whether  or  not  at  some  past  time  there  was  a 
de  facto  Legislature  or  a  de  facto  governor  —  inasmuch 
as  neither  wai  such  de  iure— and  as  the  rightful  Legis- 
lature was  not  interfered  with  in  the  exercise  of  its 
legitiinate  powers,  and  the  rightful  governor  is  not 
dktufbed  in  the  diaoharge  of  his  offioiai  duties.    The 


acting  Legislature  and  the  acting  governor  are  both 
de  facto  aud  de  jure  the  Legislature  aud  governor  of 
the  State  and  to  be  recognized  as  such. 

2.  It  is  claimed  that  the  decision  of  the  governor  and 
council  acted  as  a  final  canvassing  board,  and  that 
their  final  action  constitutes  an  estoppel  upon  ail  other 
branches  of  tho  government,  except  the  houses  of  the 
Legislature  in  regard  to  the  membership  of  those 
bodies. 

This  is  not  so.  The  object  of  all  investigations  is  to 
arrive  at  true  results.  The  canvassing  board,  so  far  as 
relates  to  county  commissioners,  are  limited  and  re- 
stricted to  what  appears  by  the  returns,  except  that  by 
Revised  Statutes,  chapter  78,  section  5,  and  chapter  212 
of  the  acts  of  1877,  **  they  may  receive  testimony  on 
oath  to  prove  that  the  return  from  any  town  does  not 
agree  with  tho  record  of  the  votes  of  such  town  or  the 
number  of  votes  or  the  names  of  the  persons  voted 
for  and  to  prove  which  of  them  is  correct ;  and  the 
return  when  found  to  be  erroneous  may  be  corrected 
by  the  record,"  and  the  governor  and  council  are  re- 
quired to  count  and  declare  for  any  person  all  votes 
intentionally  cast  for  such  person,  although  his  name 
on  the  ballot  is  misspelled  or  written  with  only  the 
initiator  initials  of  his  Christian  name  or  names;  and 
they  may  hear  testimony  upon  oath  in  relation  to  such 
votes  in  order  to  get  at  the  intention  of  the  electors 
and  decide  accordingly."  But  they  are  nowhere  au- 
thorized to  extend  their  inquiries  beyond  these  limits 
— to  inquire  into  the  validity  of  meetings — whether 
or  not  votes  were  cast  by  aliens  or  minors  or  any  of 
the  various  questions  involving  the  validity  of  the 
result.  Their  judgment  is  not  made  conclusive.  In 
case  of  senators  aud  repressentatives,  the  final  deter- 
mination rests  with  the  senate  and  house.  So  in  refer- 
ence to  county  officers,  the  courts  in  the  last  resort 
must  determine  the  rights  of  the  parties.  If  it  were 
not  so,,  if  the  canvassing  board  erred  in  their  computa- 
tions—if  they  should  willfully  or  ignorantly  disre- 
gard the  law  —  rejecting  legal  and  valid  returns  and 
receiving  and  acting  upon  illegal  and  invalid  returns, 
there  would  be  no  remedy  for  the  party  duly  elected. 
**If,"  say  the  court,  in  their  opinion,  25  Maine,  670, 
**  the  Legislature  had  deemed  it  expedient,  and  had 
actually  intended  to  constitute  the  governor  and  coun- 
cil judges  generally  of  the  election  of  county  officers, 
it  would  have  been  easy  for  them  to  have  been  explicit 
to  that  effect ;  not  having  done  so,  it  must  be  presumed 
that  nothing  of  the  kind  was  intended."  It  is  abund- 
antly obvious  this  must  be  so,  since  the  right  of  full 
investigation  is  withheld  from  them. 

Ck>unty  commissioners  hold  their  office  by  popnlar 
election.  If  one  not  legally  elected  is  erroneously 
declared  to  be  elected,  the  will  of  the  people  is  disre- 
garded. An  usurper  holds  an  office  to  whioh  he  baa 
no  right.  **The  usurpation  of  an  office  is  not  an  in- 
vasion of  executive  prerogative,"  observes  Kott,  J.,  in 
StaU  V.  Ddiesseline,  1  McCord,  62,  "but  of  the  rights 
of  the  people ;  and  tho  only  method  by  which  these 
rights  can  be  protected,  is  through  the  instrumentality 
of  the  courts  of  justice.** 

In  accordance  with  these  views  it  has  been  uniformly 
held  by  this  and  all  other  courts  where  the  question 
has  arisen,  that  the  decision  of  the  canvassing  l>oard 
is  only  prima  fade  evidence,  that  the  real  title  to  an 
office  depends  upon  the  votes  oast,  and  that  the  tribu- 
nal before  which  the  question  arises,  will  investigate 
the  facts  of  the  election,  the  votes  oast,  and  the  legality 
of  the  action  of  the  canvassing  board.  People  v.  Cook, 
8  N.  Y.  67;  People  v.  Foil,  20  Wend.  12;  StaU  v.  Gov- 
emor,  IDutoh.  348;  People  v.  Thacher,  66  N.  Y.  625. 
The  series  of  opinions  of  tliis  court  from  that  of  25 
Maine,  668,  to  tfte  present  time,  oonoor  in  the  oonoln- 
sion  that  the  action  of  the  governor  and  oonnoil,  so  far 
aa  relates  to  all  matters  pertaining  to  the  ease  under 
oonsideratlon,  in  canvassing  the  returns,  is  paxely 
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ministerial,  and  is  to  be  confined  strictly  within  the 
bounds  of  the  (Constitution  and  the  statutes  enacted 
in  furtherance  of  the  Constitution. 

The  underlying  principle  is  that  the  election  and 
not  the  return  is  the  foundation  of  the  right  to  an 
elective  ofQoe,  and  hence  it  has  been  held  competent  to 
go  behind  the  ballot  box,  and  purge  the  returns  by 
proof  that  Totes  were  received  and  counted,  which 
were  cast  by  persons  nof  qualified  to  vote.  People  v. 
Peaae,  27  N.  Y.  45.  "Freedom  of  inquiry  in  investi- 
gating the  title  to  office,"  observes  Andrews,  J.,  in 
People  V.  Jud8on,  66  N.  T.  531,  *Hends  to  secure  fair- 
ness in  the  conduct  of  elections,  faithfulness  and  in- 
tegrity on  the  part  of  returning  officers,  and  it  weakens 
the  motive  to  fraud  or  violence  by  diminishing  the 
chances  that  they  may  prove  successful  in  effecting  the 
objects  for  which  they  are  usually  employed.'* 

8.  The  ground  is  taken  ''  that  the  vote  of  the  city  of 
Portland  was  rightly  rejected  as  illegal  by  the  governor 
and  council,  the  return  theireof  not  being  in  accord- 
ance with  the  statute,  in  that  it  did  not  contain  the 
names  of  all  the  candidates  voted  for  with  the  number 
of  votes  set  against  them." 

It  is  conceded  that  if  the  vote  of  Portland  is  to  be 
counted,  the  plaintiff  was  duly  elected.  The  whole 
number  of  votes  cast  was  six  thousand  three  hundred 
and  thirteen,  of  which  two  were  returned  as  scat- 
tering. 

None  of  the  votes  of  the  city  of  Portland  were 
counted.  They  were  all  thrown  out.  Why?  Because 
the  ward  meetings  were  not  regularly  notified  ?  Be- 
cause the  ward  meetings  were  not  legally  organized  ? 
Because  those  not  qualified  electors  were  permitted  to 
vote?  Because  there  was  fraud  or  intimidation  at  the 
meeting?  Because  the  votes  of  qualified  voters  were 
rejected  ?  Because  the  votes  were  not  receive,  sorted, 
counted  and  declared  in  open  ward  meeting?  Because 
a  fair  record  of  the  result  was  not  seasonably  made  ? 
Because  the  returns  duly  sealed  and  attested  were  not 
transmitted  to  the  secretary  of  State  within  the  time 
required  ?  Because  of  any  informality,  g^reat  or  small  ? 
No.  None  of  these  causes  were  pretended  —  much 
less  proved,  but  because  of  the  number  of  votes  cast, 
two  were  returned  as  scattering,  that  is,  because  two 
wrote  ''scattering"  on  their  ballots  or  because  two 
voted  for  candidates  not  voted  for  by  anybody  else, 
and  the  clerk  returned  them  as  scattering  instead  of 
giving  the  names  of  persons  for  whom  the  votes  were 
oast.  Thus,  and  for  such  cause,  6,311  voters,  being 
over  a  third  of  the  voters  of  the  county  of  Cumber- 
laud,  were  disfranchised — for  they  were  equally  dis- 
franchised whether  they  voted  for  one  candidate  or 
the  other.  This  disfranchisement  was  for  no  neglect 
or  omission  of  theirs. 

This  is  a  government  of  the  people.  Their  will  as 
expressed  by  the  ballot  is  what  is  to  be  ascertained  and 
declared.  To  disfranchise  six  thousand  three  hundred 
and  eleven  voters  because  two  ballots  were  returned 
as  scattering,  is  a  novel  mode  of  giving  expression  to 
the  popular  wilL  If  the  citizens  voting  can  have  their 
votes  nullified  for  such  cause,  any  voter  by  writing 
'* scattering"  on  his  ballot,  or  any  clerk  by  returning 
a  vote  or  votes  under  this  head,  may  annihilate  a 
majority  however  large.  No  man  can  be  sure  his  vote 
will  be  effective. 

The  word  "  scattering,"  written  on  a  ballot,  indicates 
the  name  of  an  individual  or  it  does  not.  If  a  name, 
then  it  should  be  counted .  If  it  is  not  the  name  of  an 
individual,  then  perhaps  it  may  be  regarded  as  a  blank 
vote.  It  is,  at  any  rate,  a  ballot.  It  is  provided  by 
Revised  Statutes,  chapter  4,  section  82,  as  amended  by 
chapter  212  of  the  acts  of  1877,  that  **  in  order  to  de- 
termine  the  result  of  any  election  bjr  ballot,  the  num- 
ber of  persons  who  voted  at  such  election,  shall  first 
be  asoertalned  by  ooontlng  the  whole  number  of  ballots 
jriven  in,  whioh  diall  be  dlatinctly  stated  and  re- 


corded." The  tohole  number  of  ballots  counted.  In- 
cluding the  votes  returned  **  scattering,"  the  petitioner 
was  most  assuredly  elected ;  for  in  the  ease  ander  con- 
sideration, these  votes,  however  added  or  sabtraoted, 
would  not  have  changed  the  result. 

The  office  of  county  commissioner  is  one  created  1^ 
the  statute,  not  by  the  Constitution.  As  a  canvassing 
board,  the  governor  and  council  act  in  relation  to  this 
office  under  Revised  Statutes,  chapter  78,  section  5«  as 
amended  by  chapter  212  of  the  acts  of  1877,  and  by  that 
act  the  tohole  number  of  ballots  given  should  have 
been  counted.  Had  they  been  so  counted  the  plaint^ 
iff's  election  was  assured. 

The  rule  obtains  in  every  State,  that  an  election  Is 
not  to  be  set  aside  and  declared  void,  merely  because 
certain  illegal  votes  were  received,  which  do  not  change 
the  result  of  the  election.  People  v.  TtithiU,  81 N.  Y. 
550;  JtidMns  v.  JBiZI,  60K.  H.  140;  School  Dtgtrictv, 
CHbbs,  2  Cush.  39.  In  Ex  parte  MutTphy,  7  Cow.  153,  two 
ballots  were  put  in  the  box  on  the  names  of  two  per- 
sons who  were  formerly  voters,  but  who  had  died  some 
weeks  before  the  election.  "To  warrant  the  setting 
aside  the  election,"  the  court  observes,  "  it  must  ap- 
pear affirmatively,  that  the  successful  ticket  received 
a  number  of  improper  votes,  which,  if  rejected,  would 
have  brought  it  down  to  a  minority.  The  mere  cir- 
cumstance that  improper  votes  were  received  will  not 
vitiate  an  election."  The  extra  vote  should  never  be 
rejected,  when  it  is  possible  to  ascertain  the  frandulent 
vote.  Mann  v.  Cassidy,  1  Brewster  (Penn.),  82.  In  an 
action  to  determine  the  right  to  an  office,  the  ooort 
may  look  beyond  the  returns  and  even  the  ballot- 
boxes,  if  necessary,  to  ascertain  the  truth.  People  v. 
Cook,  14  Barb.  259. 

Now  there  is  no  allegation  whatever  that  illegal  or 
fraudulent  votes  were  cast.  Whether  the  votes  re- 
turned as  scattering  were  cast  by  persons  not  aothor- 
ized  to  vote,  or  fraudulently  cast,  or  for  a  candidate 
ineligible,  or  erroneously  returned  as  scattering  by 
mistake  or  fraud,  is  immaterial.  Inasmuch  as  they  did 
not  change  the  result,  the  petitioner  having  a  plurality 
of  over  six  hundred  votes  should  have  been  declared 
elected. 

It  is  proper  to  add  that  the  amended  return  sliows 
the  names  for  whom  the  votes  counted  as  scattering 
were  given  --  to  wit :  William  B .  SkiUings.  So  that.  In 
truth,  there  remains  no  conceivable  ground  upon  which 
the  respondent  can  claim  to  hold  over. 

The  decision  of  the  canvassing  board  was  at  war  with 
the  law  of  the  land,  the  rights  of  parties,  the  will  of  the 
people  and  the  principles  upon  which  alone  a  lepabli- 
can  government  can  rest. 

Judgment  for  the  peUUon&n, 


STATUTE  OF  LIMITATIONS  AND 

PROMISE. 


MAINS  SUPREME  JUDICIAL  CX)UBT,  AUGUST  4,  ]»0. 

Mattocks  v.  Chadwiok.* 

When  a  new  promise  is  relied  on  to  take  a  debt  out  of  the  op- 
eration of  the  statute  of  llinlt4ttions,  and  the  new  promiae 
is  a  conditional  one,  the  plaintiff  cannot  recover  anless  he 
proves  performance  of  the  condition.  Proof  of  promlas 
only  is  not  sufficient. 

A  promise  to  settle  a  demand  **  when  I  was  [am]  able  **  Is  not 
sufficient  to  take  the  case  oat  of  theop«atloDsof  the  stat- 
ute of  limitations  without  proof  of  the  defendaat^i  afaUllj 
to  pay. 

ACTION  upon  a  promissory  note.  Defendant,  In  ad- 
dition to  the  general  issue,  ^toaded  the  itBtote  of 
limitations.  Phiintlff  claimed  that  the  d^bt  waa  taken 
oat  of  the  operation  of  the  statote  l^  a  piomlaa  In 
writing  to  pay  the  same  whieh  waa  eontatoed  In  ala^ 
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tor  writteu  to  plaintiff  by  defeudaut  iu  answer  to  a 
demand  fur  pajmeut.  The  alleged  promise  was  as 
follows: 

"  Dear  Sir  —  1  received  a  notice  frofti  jou  Saturday, 
stating  that  a  demand  against  mo  had  becu  left  in  your 
office.  1  presume  it  is  Mr.  Ward's  claim.  I  would  say 
now,  as  I  did  before,  and  also  told  Mr.  Ward,  that 
when  I  was  able  I  should  most  certainly  settle  the  de- 
mand. 1  am  not  now,  nor  have  I  been,  in  a  condition 
to  settle  it.  It  will  be  a  great  satirtfaction  to  myself 
when  I  find  my  business  will  permit  me  to  liquidate 
the  demand,  for  being  iu  debt  with  me  is  not  at  all 
agreeable,  and  to  bo  free  from  such  embarrassments  is 
equally  pleasant." 

The  trial  court  ruled  that  defendant  was  liable  upon 
the  note,  to  which  defendant  took  exception. 

C.  P.  Mattocks,  for  plaintiff. 

Josiafi  H.  Drumrtiondy  for  defendant. 

Wai/ton,  J.  When  a  new  promise  is  relied  on  to 
take  a  debt  out  of  the  operation  of  the  statute  of  limi- 
tations, and  the  new  promise  is  a  conditional  one,  the 
plaintiff  cannot  recover  unless  he  proves  performance 
of  the  condition.  Proof  of  the  promise  only  is  not  suf- 
ficient. Thus  a  promise  to  pay  '*as  soon  as  I  can" 
{Tanner  v.  Smart,  6  B.  &  C.  C02;  9  D.  &  R.  649);  or 
"when  able  "  {Varies  v.  Smiifi,  4  Esp.  36) ;  or  '*  I  shall 
be  most  happy  to  pay  you  both  interest  and  principal 
as  soon  as  convenient"  {Edmunds  v.  DowneSf  2  C.  &M. 
4S9;  4Tyr.  173) ;  or  "when of  ability  "  {Scales  v.  Jacob, 
3  Bing.  648;  11  Moore,  553) ;  or  '*  I  will  pay  as  soon  as 
it  is  in  my  power  to  do  so  "  {Haydon  v.  WiUiams,  4  M. 
&  P.  811) ;  or  "I  should  be  happy  to  pay  it  if  I  could  " 
{Ayton  V.  Dotty  12  Moore,  305;  4  Bing.  105);  or  **I 
am  going  to  H.  in  the  course  of  the  week,  and  will 
help  you  to  5Z.  if  lean"  {Oould  v.  Shirley,  2  M.  &P. 
581);  or  "if  E.  will  say  1  had  the  timber  I  will  pay  for 
it,"  or  "  prove  it  by  E.  and  I  will  pay  for  it "  {Rohhins 
V.  Otis,  1  Pick.  868;  3  id.  63);  or  "I  have  not  the 
means  now,  but  will  pay  as  soon  as  I  can  "  {Tomp- 
kins V.  Droum,  1  Denio,  247) ;  will  not  take  a  case  out 
of  the  statute  except  upon  proof  of  performance  of 
the  condition.  Proof  of  the  promise  only  is  not  suffi- 
cient. Read  v.  Wilkinson,  2  Wash.  C.  C.  514;  Lons- 
dale V.  Brovni,  3  id.  404;  Kampshall  v.  Goodr?ian,  6 
McL.  189. 

In  the  case  now  before  us,  the  defendant's  promise 
was  conditional.  He  said :  "  I  would  say  now  as  I  said 
before,  and  also  told  Mr.  Ward,  that  when  I  was  able 
I  should  most  certainly  settle  the  demand ;  but  I  am 
not  now,  nor  have  I  been,  in  a  condition  to  settle  it." 
Such  a  promise  is  not  sufficient  to  take  a  case  out  of 
the  operation  of  the  statute  of  limitations,  without 
proof  of  the  defendant's  ability  to  pay.  There  was  no 
such  proof,  -and  the  determination  of  the  justice  of  the 
Superior  Court,  that  the  evidence  was  sufficient  to  en- 
title the  plaintiff  to  recover,  was  erroneous. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT, 

Criminal  la w  —  intdictment  for  several  of- 
fenses, CONVICTION  ON  ONE  — FORMER  CONVICTION 
OR  ACQUITTAL  —  WAIVER  —  EVIDENCE  —  CONVERSA- 
TIONS—RES OESTJB— VENUE— RECEIVING  GOODS  STOLEN 

FROM  RAILROAD  TRAIN.  —  (1)  An  indictment  charged 
defendant  with  receiving  stolen  goods  and  also  charged 
that  defendant,  with  an  intent  to  commit  a  larceny, 
broke  and  entered ;  and  further  charged  that  he  did 
commit  the  larceny.  Upon  the  trial  defendant's  coun- 
sel asked  the  court  to  strike  out  the  count  for  burglary, 
which  motioD  the  court  granted.  The  counsel  there- 
upon asked  that  the  count  for  larceny  be  quashed, 
which  was  denied,  and  defendant  was  tried  and  a  ver- 
dict of  gailty  of  larceny  rendered.  Defendant  brought 
a  writ  of  error  to  review  a  judgment  of  conviotion 
acalnsi  him  apon  each  verdict.  The  General  Term 
nrrened  the  Judgment  and  gavo  a  new  triaL    Heidi 


that  the  count  in  the  indictment  was  one  for  burglary 
and  larceny  and  the  offenses  were  not  separate.  The 
action  of  the  court  in  striking  out  the  count  for  bur- 
glary had  no  effect  upon  the  indictment.  The  verdict 
was  equivalent  to  a  verdict  of  acquittal  on  the  count 
for  receiving  and  of  the  charge  of  burglary.  Guenther 
V.  People,  24  N.  Y.  100.  The  verdict  of  conviction 
for  larceny  would  have  been  a  bar  to  a  further  prose- 
cution, but  defendant  having  brought  a  writ  of  error 
and  the  General  Term  having  reversed  the  conviction 
and  given  a  new  trial  (which  decision  the  Court  of  Ap- 
peals affirms)  upon  defendant's  own  motion,  the  former 
trial  and  conviction  are  no  longer  a  bar  to  a  new  trial. 
United  States  v.  Kean,  1  McLean,  435.  But  the  re- 
versal of  the  conviction  does  not  disturb  the  verdict 
of  acquital.  It  is  like  a  case  of  several  defendants 
some  of  whom  are  acquitted  and  some  found  guilty  on 
the  trial.  The  court  may  grant  a  new  trial  as  to  those 
convicted  without  being  forced  to  set  aside  the  entire 
verdict.  Field's  Pr.  820;  Rex  v.  Mawbry,  6  T.  R.  627. 
In  asking  for  a  correction  of  errors  made  at  the  first 
trial  the  accused  waives  his  constitutional  protectjpn 
against  a  second  trial.  But  this  waiver  goes  no  further 
than  he  extends  it.  Here  he  asks  a  correction  of  so 
much  of  the  judgment  as  convicted  him  of  guilt;  he 
is  not  to  be  supposed  to  ask  correction  or  reversal  of 
so  much  as  acquitted  him.  He  waives  his  privilege  as 
to  one  and  keeps  it  as  to  the  other.  See  Campbell  v. 
State,  9  Yerg.  a3.3;  State  v.  Kettle,  2  Tyler,  471.  Upon 
the  new  trial  that  is  ordered  defendant  cannot  be  tried 
save  for  the  offense  of  larceny.  (2)  Defendant  offered 
to  prove  what  was  said  as  to  the  mode  of  obtaining  the 
property  stolen  by  men  of  whom  he  alleged  that  he 
purchased  the  same  at  the  time  of  the  alleged  purchase. 
Held,  that  the  testimony  was  competent,  not  as  evi- 
dence tb  prove  how  the  alleged  vendors  came  by  the 
property  but  as  relevant  as  to  how  defendant  came  by 
the  property.  Rex  v.  Whitehead,  1  C.  &  P.  67;  Powell 
V.  Harper,  5  id.  590;  Ilayslep  v.  Gymer,  1  Ad.  &  El. 
162.  The  cases  to  the  contrary  (Willis  v.  People,  3 
Park.  Cr.  473,  and  People  v.  Rando,  id.  335)  were 
doubtingly  decided.  It  is  the  rule,  generally  speaking, 
that  declarations  accompanying  acts  are  admissible  as 
showing  the  nature,  character  and  objects  of  such  acts. 
See  Reg.  v.  Wood,  1  F.  &  F.  497.  (3)  The  indictment, 
one  count  of  which  was  for  receiving  stolen  goods,  was 
found  in  Schenectady  county  and  the  trial  was  had 
there.  The  goods  were  stolen  from  a  freight  car  on  a 
railroad  and  were  found  on  the  premises  of  the  pris- 
oner in  Albany  county,  field,  that  under  the  statute 
providing  tliat  when  any  offense  shall  have  been  com- 
mitted iu  respect  to  any  portion  of  the  freight  of  any 
railroad  train,  etc.,  an  indictment  may  be  found  in  any 
county  through  which  such  train  shall  have  passed 
(Laws  1877,  ch.  167),  the  facts  bringing  the  case  within 
the  provision,  the  indictment  and  trial  could  be  had  in 
Schenectady  county.  It  was  in  the  power  of  the  Leg- 
islature to  pass  such  an  act.  Judgment  afllrmed. 
People  of  New  York  v.  Dotoling,  Opinion  by  Folger, 
C.  J. 
[Decided  March  15, 1881.] 

EXJBCUTOR  — GARE  TO  BB  SXERGISBD  BT,  IN  REGARD 
TO  TRUST  SB0URITIB8—  WHAT  IS  NOT  NEGLIGENCE  BT. 

—  An  executor  or  trustee  is  not  a  guarantor  for  the 
safety  of  the  securities  committed  to  his  charge  and 
does  not  warrant  such  safety  under  any  and  all  oiroum- 
stances,  and  against  all  contingencies,  accidents  or 
misfortunes.  The  rule  which  should  govern  his  con- 
duct is  that  he  is  bound  to  employ  such  prudence  and 
such  diligence  in  the  care  and  management  of  the 
estate  or  property  as  in  general  prudent  men  of  discre- 
tion and  intelligence  employ  in  their  own  like  aflUrt. 
King  V.  Talbot,  40  N.  Y.  76.  Wl^ile  this  rale  reqairee 
him  to  avoid  all  extraordinaiy  risks  in  tha  investment 
of  themoneyi  of  the  estate  and  to  keep  the  same  safelj, 
it  does  not  demand  that  he  shall  be  made  liabla  tnia 
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oontiiigeucies  which  under  urdiuary  circumstances 
could  not  have  been  anticipated,  lu  this  case  a  testa- 
tor had  deposited  for  safo-keepiug  government  bonds 
with  his  nephew.  He  died  in  1862,  leaving  a  will,  in 
which  his  widow  was  nominated  as  executrix,  and  F. 
as  executor.  F.  qualified  and  acted  as  executor,  and 
the  widow  did  not.  The  bonds  were  left  in  the  hands 
of  the  nephew,  who  was  at  that  time  a  man  of  respon- 
sibility, good  character  and  business  habits.  The 
bonds  were  converted  into  another  class  of  bonds  in 
1867,  the  new  bonds  remaining  in  the  hands  of  the 
nephew,  who  transmitted  the  interest  to  F.,  as  he  had 
previously  done.  F.  died  in  1871,  and  thereafter,  upon 
the  advice  given  to  his  personal  representative,  who 
consulted  the  surrogate  as  to  what  he  should  do,  the 
widow  of  testator  filed  an  oath  as  executrix,  and 
though  letters  testamentary  were  not  issued  to  her, 
assumed  to  act  as  such  until  the  death  of  the  nephew, 
in  1875.  at  which  time  it  was  discovered  that  the  bonds 
had  been  hypothecated  for  a  debt  of  the  nephew  and 
that  his  estate  was  irresponsible.  HeUl^  that  F.  was 
nol^uilty  of  negligence  in  leaving  the  bonds  with  the 
nephew,  and  that  his  estate  was  not  liable  to  the  bene- 
ficiaries of  testator  for  their  loss.  The  case,  Walton 
V.  Walton,  1  Keyes,  18,  distinguished.  Judgment  af- 
firmed. McCabe  v.  Fowler.  Opinion  by  Miller,  J. ; 
Folger,  C.  J.,  and  Earl,  J.,  concur  in  result. 
[Decided  March  1. 1881.] 

PkACTICE  —  BILIi  OP  PARTICULARS—  COURT  MAY  RE- 
QUIRE IN  ACTIONS  NOT  ON  MONET  DEMAND  FROM  DE- 
PENDANT —  OP  DEFENSE    IN  ACTION  UPON    INSURANCE 

POLICIES  — AFFIDAVIT. —  (1)  Bills  of  particulars  were 
ordered  to  be  furnished  by  the  defendant  in  an  action 
upon  a  life  insurance  policy,  in  which  the  defense  was 
misrepresentation  and  breach  of  warranty  on  the  part 
of  the  insured  in  procuring  the  insurance.  Held,  that 
the  Supreme  Court  hod  power  to  order  such  bill,  and 
that  there  was  not  an  abuse  of  its  discretion.  The 
power  of  the  Supreme  Court  to  order  bills  of  particu- 
lars is  not  confined  to  actions  upon  demands  for  money 
made  up  of  various  items.  It  extends  to  all  descrip- 
tions of  actions,  when  justice  demands  that  a  party 
should  be  apprised  of  the  matters  for  which  he  is  to 
be  put  for  trial,  with  more  particularity  than  required 
by  the  rules  of  pleading.  Tilton  v.  Beecher,  59  N.  Y. 
176.  Defendant  as  weH  as  plaintiff  may  be  required  to 
furnish  a  bill.  Upon  a  plea  of  fraud  and  consequent 
repudiation  by  the  defendant,  he  has  been  compelled 
to  give  instances  of  fraud  and  repudiation.  McCreight 
▼.  Stevens,  1  U.  &  C.  454;  Pitt  v.  Chambers,  1  F.  &  F. 
684 ;  on  a  plea  of  undue  infiuence,  particulars  of  those 
exerting  the  infiuence,  West  v.  West,  4  S.  &  T.  22; 
Jackson  v.  Hillar,  4  Irish  Rep.  (Eq.)  60;  on  a  plea  of 
justification  to  an  action  for  libel,  particulars  of  the 
matters  of  justification,  Jones  v.  Renwiclf,  L.  R.,  5 
C.  P.  32;  in  ejectment,  Doc  v.  Newcastle,  7  T.  R.  328, 
note;  in  a  criminal  case,  from  the  criminal  in  an  in- 
dictment for  libel.  Com.  v.  Snelling,  15  Pick.  321.  The 
531st  section  of  the  Code,  which  provides  that  the 
court  may  in  any  case  direct  a  bill  of  particulars,  **  if 
the  claim  of  either  party  '*  does  not  limit  the  power  to 
order  such  bill  to  cases  where  the  plea  demands  affirm- 
ative relief.  The  courts  have,  by  the  Code,  power  to 
order  such  a  bill  and  to  affix  as  a  penalty  to  a  failure 
to  produce  it,  that  evidence  shall  not  be  given  of  mat- 
ters not  specified  in  the  bill.  (2)  In  this  case  plaintiff's 
affidavits  upon  a  motion  for  an  order  for  a  bill  of  par- 
ticulars, stated  that  they  did  not  know  to  what  in- 
stances the  averment  of  defendant's  pleadings  referred, 
but  did  not  state  that  they  did  not  know  of  instances 
of  the  same  kind  with  those  averred.  Held,  that  there 
was  a  sufficient  case  for  the  discretion  of  the  court  to 
order  the  bill.  Snelling  v.  Chennels.  5  Dowl.  88.  (3) 
The  order  directed  that  the  bill  state  the  particular 
times  and  places  at  which  deceased  had  bronchitis  and 
spiUing  of  blood,  it  being  alleged  iu  the  answer  that 


_L. . 


lie  had  these  complaints.  Held,  that  upon  a  proper 
construction  of  the  requirement  there  was  nothing 
unreasonable  in  the  direction.  See  Millwood  v.  Wal- 
ter, 2  Taunt.  224-.  Hurst  v.  Watkit,  1  Camp.  69,  note; 
Lovelock  V.  Chevely,  1  Holt  (N.  P.),  552.  Appeal  dis- 
missed. Dwight  V.  Oermania  Life  insurance  Co. 
Opinion  by  Folger,  C.  J. 
[Decided  March  15,  1881.] 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT. 

Judgment  —  binds  parties  acquiring  titmb  pen- 
dente   LITE  —  CREDITOR    OBTAINING    JUDGMENT   IN 

COLLATERAL  ACTION.  —  Prcvious  to  and  on  December 
29,  1875,  a  National  bank  held  a  mortgage  upon  which 
a  default  had  been  made,  upon  premises  in  Ohio,  be- 
longing to  L.  On  that  day  a  firm  to  whom  L.  was  in- 
debted, sued  L.  in  the  United  S6ates  Circuit  Court. 
The  process  was  served  January  3,  1875,  the  first  term 
of  that  court  thereafter  commenced  January  4,  1876. 
On  the  3l8t  of  January  the  firm  recovered  judgment 
for  the  full  amount  of  their  claim  and  costs,  and  ou 
the  same  day  caused  an  execution  to  be  issued,  which 
was  on  February  Ist  duly  levied  on  the  lands  covered 
by  the  bank  mortgage.  The  effect  of  the  judgment, 
under  the  Ohio  statute,  without  this  levy,  was  to  bind 
the  lands  of  the  defendant  for  the  satisfaction  thereof 
from  the  first  day  of  the  term  of  the  court  at  which  it 
was  rendered,  January  4.  Pending  this  suit,  on  the 
15th  of  January,  1876,  the  bank  commenced  suit  against 
L.  in  an  Ohio  State  court,  to  foreclose  its  mortgage. 
Process  was  served  on  L.  in  that  action  January  20. 
The  firm  were  not  made  parties,  the  bank  having  then 
no  actual  notice  of  the  pendency  of  their  suit  iu  the 
Circuit  Court.  On  the  23d  of  Februaiy,  1876,  the  firm 
commenced  the  action  at  bar  against  the  bank,  in  the 
United  States  Circuit  Court,  to  set  aside  the  mortgage. 
The  subpoena  was  served  February  25  and  was  return- 
able April  1 .  The  term  of  the  State  court  iu  which 
the  action  to  foreclose  the  mortgage  was  pending,  com- 
menced February  7,  and  on  the  7th  of  March,  during 
that  term,  judgment  of  foreclosure  and  sale  was  ren- 
dered. Held,  that  the  firm  was  bound  by  such  judg- 
ment. There  cannot  be  a  doubt  that  the  State  court 
had  jurisdiction  of  the  suit  instituted  by  the  bank, 
and  as  was  said  in  Peck  v.  Jenness,  7  How.  624,  '*it  is 
a  doctrine  of  law  too  long  established  to  require  the 
citation  of  authorities,  that  where  a  court  has  juris- 
djction,  it  has  aright  to  decide  every  question  which 
occurs  in  the  cause,  and  whether  its  decision  be  correct 
or  otherwise,  its  judgment,  till  reversed,  is  regarded 
as  binding  on  every  other  court;  and  that  where  the 
jurisdiction  of  a  court,  and  the  right  of  a  plaintiff  to 
prosecute  his  suit  in  it,  have  once  attached,  that  right 
cannot  be  arrested  or  taken  away  by  proceedings  in 
another  court.'*  The  mere  fact,  therefore,  that  the 
firm  commenced  this  suit  in  the  Circuit  Court  before 
judgment  was  rendered  in  the  State  court  in  favor  of 
the  bank  is  of  no  importance.  The  point  is  whether 
the  judgment  in  the  State  court  binds  the  flrm«  they 
not  having  been  parties  to  the  suit  in  which  it  wai  ren- 
dered. The  rule  is,  that  where  suits  between  the  same 
parties  in  relation  to  the  same  subject-matter  are 
pending  at  the  same  time,  in  different  courts  of  con- 
current jurisdiction,,  a  judgment  on  the  merits  in  one 
may  be  used  as  a  bar  to  further  proceedings  in  the 
others.  It  is  also  an  elementary  role  that  **  if,  pending 
a  suit  by  a  mortgagee  to  foreclose  the  equity  of  re- 
demption, the  mortgagor  makes  a  second  mortgage,  or 
assisrns  the  equity  of  redemption,  an  absolute  decree 
of  foreclosure  against  the  mortgagor  will  bind  the 
seo6nd  mortgagee,  or  assignee  of  the  equity  redemp- 
tion." Mitford's  PL,  p.  78;  Story's  £z.  PU  IM; 
Eyster  v.  Gaff,  91  U.  8.  52L  Before  the  Jadgmenl  la 
their  favor,  the  firm  were  only  oredltort  at  Unce^  powi^ 
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IsEstnnffect  the  foreolusuro  prooeediuga.  lu  Cbo  Slain 
«ourt  the  mortgagor  reprBneiitBd  nil  wbo,  pending  the 
suit,  acquired  any  lutereat  throaich  him  in  the  property 
about  vrbiob  the  controversy  aroao,  and  tbose  purtlea 
were  bnuDd  b;  the  judgment  th<.-re<ii.  Sou  Cromwell 
Y.  County  of  Sao.  di  U.  S.  3BL'.  Deoroa  of  U.  S,  fire. 
Ct.  N.  D.  Ohio,  offimied.  Stout  v.  L'je.  Opiuiou  by 
"Waite,  C.  J. 
IDecided  March  21,  ISRl.} 

MOHTOAOB— TO  NATIONAI,  BANK  TO  BECUHB  SUBaB- 

^UENTtr  AccRurwa  iNURtiTEDNEss.  —  Dereiidniit  ex- 
ecuted a  mortgage,  on  the  LJth  ol  Jauuary,  18T1,  to  a 
national  bank  aa  saourity  for  the  payment  of  Ki.OOO 
one  year  from  ita  date  with  Interest,  but  wbicb  deolnmd 
that  it  was  made  aa  collateral  security  for  the  payment 
of  alt  notes  nfaicb  Ibo  bank  held  at  the  tlmGOguirist 
bim,  and  for  his  other  indebtednena  then  due  or  there- 
after to  become  dne.  This  raortgage  waa  recorded  on 
the  19th  of  September,  187:;.  It  subsequently  appeared 
that  his  iudflbtediieBS  at  the  date  of  [he  mortgage  was 
$3.3)0  and  that  tbia  iras  paid  before  September  10. 187*^. 
On  the  day  last  linmed  defendant  executed  two  other 
morteagea  to  B.  and  M.,  wbich  were  recorded  the  same 
day,  an  security  for  future  liabilitieB  that  might  bo  in- 
curred by  the  mortgagees  reapectivety  lu  his  account. 
The  one  to  B.,  who  bad  notice  of  the  bank  mortgage, 
iraa  first  reoorded  and  after  that  the  oue  to  M.,  who 
bad  no  notice  of  the  bank  mortgage.  In  n  controTprsy 
BM  to  the  application  of  surplus  moneys  to  the  discharge 
of  tbeae  three  miirtgagBs,  }ield,  that  the  validity  of  the 
mortKago  to  the  hank  oould  not  bn  impeached  under 
the  statute  forbidding  National  banks  from  loaning 
upon  real  estate  security.  National  Bank  v.  Matlbewa, 
U.  S.  Sup.  Ct.,  Oct.,  18TS.  That  mortgaEe,  ao  far 
au  the  subsequent  incumbrances  are  ooncerned.  is  to 
lie  regarded  aa  a  valid  aecurity  tor  the  future  advances 
to  the  mortgagor.  Whatever  objection  there  may  be 
to  it  aa  security  for  such  advances  from  the  prohibitory 
proviaiona  of  Hie  statute,  the  objection  can  only  bo 
urged  by  the  government.  Fleokner  v.  United  States 
Bank,  8  Wheat.  338-356.  Held,  also,  that  the  surplus 
■huuld  be  applied  flmt  to  tho  payment  of  the  mortgage 
toM.,  and  that  B.  oould  nut  claim  auy  of  tbe  balance 
uutll  the  mortgage  to  tbe  bank  wau  discharged.  TJe- 
eree  of  New  York  Supreme  Court  reversed.  A'liHoiiul 
Baiilc  of  arne«re  v.  IVbltiiey.  Opiuiou  by  Field.  .T. 
[Deoided  March  21,  1881.] 


THiscouRT.  —  A  writof  error  by  wblah  it  waa  sought 
to  have  reviewed  a  dcclBion  of  the  Supreme  Court  of 
LoulHiona  waa  In  the  name  of  the  chief  justice  of  the 
Supreme  Court  of  tho  State  of  Louisiana.  It  bore  the 
teste  of  that  chief  justice  and  was  signed  by  the  clerk 
Uid  sealed  with  tho  aeul  of  that  court.  Held,  tliat  this 
did  not  give  tbia  court  jurisdiction  to  hear  tho  case. 
Haasena  v.  Cavazos,  0  Wall.  636.  The  wHt  did  not  bear 
a  single  requisite  of  a  writ  of  this  court.  By  the 
ninth  section  of  tbe  act  of  May  8. 1703  (1  Stat.  ?r8.  chap. 
36),  It  was  made  Ibo  duty  of  the  dork  of  this  court  to 
tranamit  to  tbe  clerks  of  the  several  courts  the  form  of 
a  writ  of  error  approved  by  two  of  tlie  justices  of  this 
ooart.  This  was  done,  and  tbe  form  adopted  required 
the  writ  tn  be  issued  iu  the  name  of  the  President  of 
tbe  United  States  and  bare  the  teste  of  the  chief  Jua- 
tloe  of  thia  court.  Suit  dismissed.  Bondurant  v.  IKot- 
•on.  Opinion  by  Walto,  C.  J. 
[Decided  March  21,  1B81.] 


Damaqes—  meabdbb  of,  m  action  by  lcssee  rot 
»VI0TIQB.  —  Where  a  lessee  for  a  term  is  evicted  by  i 
MniDouDt  tltla,  tto  ia  eatltled  to  reooter  damagiw  tai 


such  eviction  from  bis  lessor,  and  the  ni 
ages,  in  the  absence  of  fmud  or  bad  faith  on  the  part 
of  the  lessor,  la  the  consideratiou  paid  and  such  meatie 
pruQta  as  the  lessee  has  paid  or  may  be  liable  fur.  The 
lessor  is  not  liable  for  the  Improvemeuta  made  by  the 
lessee  on  tbe  property.  It  is  settled  that  the  word 
conctsHi  or  ilemigi  in  a  tease  implies  a  covenant  for 
quiet  eujoymout  during  tho  term.  Hemphill  v.  E^k- 
fi-ldt,  6  Whart.  274;  Maulo  v.  Aabmead,  8  Harr.  183; 
Schujlk.  &  Dauph.  Impr.  U  It.  Co.  v.  Bobmoele,  T  P. 
F.  S.  271;  Noke's  case,  4  Rep.  80,  b:  Line  v.  Stepben- 
son,  S6  Eng.  Com.  Law,  77;  Smith's  Land.  &  Teu.  263; 
Rawle's  Cor.  Tit.  (1th  ed.)  161.  It  la  settled  law  In 
England  that  tbe  measure  of  damages  for  the  breach 
of  an  express  covenant  for  quiet  enjoyment  la  the 
value  of  tbe  property  at  tbo  time  of  tbe  eviction.  Wil- 
liams V.  Burrell.  00  Eug.  Com.  Law.  101 ;  Lock  V.  Furze- 
115  Id.  M;  Rolph  v.  Crouch,  L.  R.,  3  Exoh.  U.  These 
casca  hold  that  the  rule  lu  Flureau  v.  ThoruhUl,  2  W. 
Black.  1078,  that  where  a  contraot  of  sale  of  real  estate 
goes  off  in  consequence  of  a  defect  In  tbe  vendor's  title, 
tbo  vendee  Is  not  entitled  to  damages  for  the  loss  of 
tbo  bargain,  does  not  apply  to  tho  case  of  a  lease 
granted  by  one  wbo  has  no  title  to  grant  it.  Iu  Penn- 
sylvania it  is  settled  that,  as  between  vendor  and  ven- 
dee, the  measure  of  damages  is  tbo  oonaideratiou  paid- 
Bender  V.  Fromberger,  4  Ual.  Ml.  Thia  rule  has  been 
followed  in  other  Slatea.  See  tlawte'a  Cov.  Tit.  235. 
A.  almilur  rule  aboald  apply  between  lessor  and  leasee. 
See  Maok  v.  Patchlu,  12  N.  T.  167;  McClowry  v.  Cro- 
ghan'sAdmrs.,1  Grant,  907.  Lanigan  v.  KOU.  Opiu- 
iou by  Faxson,  J. 
[Decided  Feb.  21, 1S8I.} 
Estoppel  —  ONB   dbalino  wi 


bunk  organized  iu  dii  irregular  manner  did  buslnesa  aa 
such  with  S.  wbo  dealt  with  it  In  its  corporate  charac- 
ter, tn  an  action  by  tbe  bank  against  S.  upon  indorse- 
ments of  notes  held  by  the  bank,  held,  that  fl.  could 
not  set  up  as  a  defense  that  tbe  corporation  bod  no 
legal  existence  and  therefore  no  right  to  sue.  A  cor- 
poration is  the  mere  creature  of  tho  law.  It  can  exer- 
cise no  powers  wbich  are  not  expressly  conferred  or 
neoesaarily  Implied  in  furtherance  of  tbe  object  of  ita 
creation.  Diligent  Fire  Co.  v.  Com'th, ',»  P.  F.  9raith. 
2D5.  When,  huwover,acharterhas  actually  been  granted 
tu  oertalD  persons  to  act  as  a  corporation,  and  they  are 
actually  in  tbo  poaaesalou  and  enjoyment  of  the  cor- 
porate rights  granted,  such  posaeasinu  and  enjoyment 
will  bo  valid  against  one  who  has  dealt  witb  them  in 
their  corporate  cbaracter.  Aug.  It  Ames  on  Corp.,  { 
SO.  fle  cannot  be  permitted  to  prove  iu  a  ooUaterol 
prooeeding  that  a  condition  precedent  to  its  full  cor- 
porate exiatenoe  has  nut  been  complied  with.  As 
against  him,  the  charter  and  a  user  of  rights  claimed 
to  have  been  conferred  by  it  are  sufBclent.  When 
there  is  a  de  facto  corporation  and  the  State  doei  not 
Interfere,  Its  corporate  existouooand  ita  ability  to  con- 
tract cannot  be  questioned  in  a  suit  brought  upon  an 
evidence  of  a  debt  given  tu  it.  Commiaaloiiors  v. 
Bollea,  1  Otto,  101.  It  is  well  settled  that  although  a 
charter  may  be  declared  null  and  void  by  the  proper 
authority,  yet  the  violation  thereof  cannot  be  deter- 
mined lu  a  collateral  suit.  Irvine  r.  Lumberman's 
Bank,  2  W.  &  8.  190.  Spake  v.  Formers'  Bank,  Car- 
lltle.  Opinion  by  Mercur,  J. 
[Decided  May  21, 18S0.] 

STATTTTB  op  LIHtTATION  —  rK  ACTION  JtoAinor  BM- 
CORDED  or    DKEI>a  roR   FAIAE   BIAKCEI.  —  lu  OD  action 

against  a  recorder  of  deeds  for  damages  reaulting  from 
a  false  certiBcate  of  search  issued  by  him,  no  fraud 
being  charged,  htld.  that  tho  statute  of  limitations  be- 
gan to  run  at  the  time  the  search  was  paid  for  by  plalnt- 
iff.  notwithstanding  the  special  damages  claimed  re- 
sulted UiwwfMr.    8pMl«l  damaffe  !■  >  naulb,  not  * 
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cause  (Howell  v.  Young,  5  B.  &  C.  259),  the  gist  of  the 
aotioii  being  the  miscouduot  of  the  defeudaut.  In  the 
casp  cited  it  was  held  that  special  damages  resulting 
from  a  breach  of  duty  do  not  constitute  a  fresh  ground 
of  action,  but  are  merely  the  measure  of  the  injury  re- 
sulting from  the  original  cause.  This  doctrine  was 
held  in  Wilcox  v.  Plummer's  Exrs.,  4  Pet.  172,  which 
was  an  action  for  a  loss  resulting  from  the  neglect  or 
unskillful  conduct  of  an  attorney ;  in  Bank  of  Utica  v. 
Childs,  6  Cow.  245,  where  the  action  was  founded  on 
the  default  of  a  notary  in  not  giving  notice  of  the  non- 
payment of  a  promissory  note;  in  Miller  v.  Adams,  16 
Mass.  456,  where  the  suit  was  against  a  deputy  sheriff 
for  a  breach  of  official  duty  in  making  a  defective  re- 
turn to  an  original  writ;  in  Moore  v.  Juvenal,  8  W. 
N.  C.  411,  which  was  a  suit  brought  to  recover  dam- 
ages arising  from  the  negligence  of  an  attorney  in 
prosecuting  a  claim.  To  the  same  purpose  are  Camp- 
bell's Executors  v.  Boggs,  12  Wr.  524;  Downey  v. 
Garard,  and  Miller  v.  Wilson,  12  Harr.  52.  All  these 
authorities  only  serve  to  illustrate  that  the  com- 
mencement of  the  limitation  is  contemporaneous  with 
the  origin  of  the  cause  of  action.  Owen  v.  Western 
Saving  Fund,  Opinion  by  Gordon,  J. 
[Decided  Jan.  31,1881.] 
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NOVEMBER  TERM,  1880.* 


ATTORNET —  LIEN  OP  —•  RELEASE  —  OF  JUDGMENT 
FOR  LESS  THAN  AMOUNT  DUE.  —  (1)  The   right  Of  HCU 

for  an  attorney's  costs  exists  only  where  he  has  received 
money  upon  the  judgment  in  the  cause,  or  he  has  ar- 
rested it  in  transitu^  or  where  the  defendant  has  paid 
the  judgment  after  receiving  notice  of  the  attorney's 
claim.  1  Tidd.  Pr.  338;  Welsh  v.  Hole,  Doug.  238; 
Chapman  v.  Haw,  1  Taunt.  341;  Lake  v.  Ingham,  3  Yt. 
158;  Heart  v.  Chipman,  2  Aik.  162;  Martin  v.  Hawks, 
16  Johns.  405 ;  Berry  v.  Berry,  2  Har.  440.  (2)  A  re- 
lease under  seal  of  a  judgment,  although  it  appears 
that  the  consideration  paid  for  such  release  is  less  than 
the  judgment,  is  a  satisfaction  of  the  judgment.  Coke 
Lltt.  212  b.    Braden  v.  Ward,    Opinion  by  Reed,  J. 

Carrier— EXPUi^ioN  of  railway  passenger  from 
TRAIN.  — The  plaintiff  was  riding  in  the  cars,  by  virtue 
of  a  ticket  that  did  not  give  him  the  right  to  a  discon- 
tinuous passage.  Having  stopped  at  an  intermediate 
point,  and  having  entered  another  train,  he  claimed 
the  right  to  continue  his  journey  on  such  ticket  under 
permission  given  by  a  conductor  of  the  first  train.  Re- 
fusing to  pay  his  fare,  he  was  put  off,  it  appearing  that 
only  train  agents  had  the  power  to  modify  the  force  of 
such  tickets.  Held,  such  expulsion  was  justifiable, 
although  at  the  trial  the  plaintiff  testified  that  it  was, 
in  point  of  fact,  a  train  agent  and  not  a  conductor  that 
had  given  him  the  privilege  claimed.  Petrie  v.  Pe^iti- 
aylvania  Railroad  Co.    Opinion  by  Beasly,  C.  J. 

Evidence— SECONDARY  evidence— if  public  rec- 
ords NOT  found  where  THEY  SHOULD  BE  KEPT,  COP- 
IBS  MAY  BE  INTRODUCED  WITHOUT  FURTHER  SEARCH.— 

In  an  action  for  a  malicious  prosecution,  in  causing  the 
arrest  of  the  plaintiff  on  a  criminal  charge,  It  appear- 
ing that  the  justice  before  whom  the  complaint  was 
made  had  transmitted  the  original  complaint  and  his 
warrant  Issued  thereon  to  the  prosecutor  of  the  pleas, 
unsuccessful  search  In  the  clerk's  office  and  among  the 
papers  of  the  prosecutor  Is  sufficient  to  justify  second- 
ary evidence  of  the  contents  of  the  original  complaint 
and  warrant,  though  It  be  shown  that  these  papers 
were  last  seen  when  they  were  before  the  grand  jury 
on  its  investigation  of  the  charge,  and  no  search  was 
made  for  the  papers  in  the  grand  j  ury  room.  To  justify 
the  admission  of  secondary  evidence  of  the  contents  of 
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a  paper,  on  an  allegation  of  the  loss  or  destruction  of 
the  original,  as  a  general  rule,  the  party  is  expected  to 
show  that  he  has  in  good  faith  exhausted  in  a  reagon- 
able  degree  all  the  sources  of  information  and  meaas 
of  discovery  which  the  nature  of  the  case  would  natur- 
ally suggest  and  which  were  accessible  to  him.  If  any 
suspicion  hangs  over  the  Instrument  or  there  are  cir- 
cumstances tending  to  excite  a  suspicion  that  It  is  de- 
signedly withheld,  the  most  rigid  inquiry  should  be 
made  into  the  reasons  for  its  non- production ;  but  whei« 
there  is  no  such  suspicion,  all  that  ought  to  be  required 
is  reasonable  diligence  In  the  effort  to  obtain  the  origi- 
naL  The  degree  of  diligence  which  shall  be  considered 
necessary  In  any  case  will  depend  on  the  circumstances 
of  the  particular  case  —  the  character  and  importance 
of  the  paper,  the  purposes  for  which  It  is  proposed  to 
use  it,  and  the  place  where  a  paper  of  that  kind  may 
naturally  be  supposed  to  be  likely  to  be  found.  If  the 
document  be  one  of  public  concern  and  there  be  by 
law  a  place  where  such  instruments,  in  due  course  of 
law,  should  be  deposited  and  be  found,  search  in  that 
place  Is  all  that  will  be  required,  and  in  the  absence  of 
grounds  of  suspicion  that  the  original  is  fraudulently 
withheld,  will  justify  the  admission  of  secondary  evi- 
dence without  calling  i>ersons  who  have  had  access  to 
the  paper,  and  might  have  the  original  in  their  posses- 
sion. 1  Whart.  on  Ev.,  §  141;  1  Tayl.  on  Ev.,  §  399;  1 
Greenl.  on  Ev.,  §  558;  Sampson  v.  Dall,  3  Wall.  400; 
Minor  v.  Tillotson,  7  Pet.  99;  Hart  v.  Hart,  1  Hare,  1; 
McGahey  v.  Alston,  2  M.  &  W.  20G;  King  v.  Inhabit- 
ants of  Morton,  1  M.  &  S.  48;  Clark  v.  Horn  beck,  2  G. 
E.  Green,  430;  Reg.  v.  Overseers  of  Hinckley,  8  B.  & 
S.  885;  Smith  v.  Axtel,  Saxt.  494;  Kingwood  t.  Beth- 
lehem, 1  Green,  221;  Reg.  v.  Inhabitants  of  Stour- 
bridge, 8  B.  &  C.  96;  Reg.  v.  SaffW)n  Hill,  1  El.  &  Bl. 
93 ;  Fernley  v.  Worthington,  1  M.  &  G.  491 ;  Jackson  v. 
RusseU,  4  Wend.  543;  Teall  v.  Van  Wyck,  10  Barb.  876; 
Francis  v.  Ocean  Ins.  Co.,  6  Cow.  404;  Proprietors  v. 
Battles,  6  Yt.  395;  Winshall  v.  Lloyd,  2  M.  &  W.  450; 
Freeman  v.  Arkell,  2  B.  &  C.  491.  Johnson y.  Amwine, 
Opinion  by  Depue,  J.  . 


MAINE  SUPREME  JUDICIAL  COURT  AB- 

STRACT.* 

Assault  — ABUSE  of  spxciAii  authority  not  of 

UEOAL    RIGHT    MAKES    ONE    TRBSPA88EB   AB    INTTIO  — 

SELF-DEFENSE.  —  It  Is  the  abusc  of  some  special  and 
particular  authority  given  by  law,  and  not  of  a  legal 
right  which  is  common  to  all,  which  will  make  a  man 
a  trespasser  ah  initio  and  so  responsible  for  all  hia'acta 
in  the  transaction,  and  liable  to  make  compensation  to 
the  injured  party  for  all  the  damage  he  has  loffered, 
whether  it  arose  from  acts  which  would  have  been 
justifiable  if  the  legal  right  had  not  been  exoeeded,  or 
otherwise.  Where  the  legal  right  of  self-defenae  has 
been  exceeded,  the  party  so  offending  is  liable  only  for 
the  excess  of  force,  and  not  for  any  damage  whioh  hU 
opponent  may  have  suffered  from  acts  that  were 
within  the  proper  line  of  self-defense.  Rogera  v. 
Waite,  44  Me.  276;  Jewell  v.  Mahood,  44N.  H,474: 
Dingley  v.  Buffum,  57  Me.  379;  Brown  ▼.  Gordon,  1 
Gray,  185;  Esty  v.  Wllmot,  15  id.  168;  Coleman  v. 
New  York,  &  N.  H.  R.  Co.,  106  Mass.  164;  Bagahaw  y. 
Gaward,  Yelv.  97.  Tinnier  y.  Foottnan.  Opinion  by 
Barrows,  J. 

KbOLIGENCE  — DBiyiNQ   ON    HIGHWAY  —  SyiBENOB 

— BBPUTATiON  OF  DRiyEB.  —  (1)  It  Is  the  right  of  eyeiy 
one  to  travel  on  any  part  of  a  highway  that  may  aait 
his  taste  or  convenience  not  occupied  by  another,  pro- 
vided no  one  is  meeting  him  with  teams  and  oarrlagea 
haying  occasion  or  a  desire  to  pass.  Palmer  y.  Bi^Ear, 
11  Me.  839;  Brooks  y.  Hart,  14  K.  H.  810;  Ancell  on 
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Hlgbw..  I  332;  FoBtar  v.  Qodd«rd.  M  Me.  66.  {Z)  Tbo 
repuUtiou  of  the  driver  o(  a  boras  aud  carriage  U  lu- 
kdmlaiible  tu  «a  aottoa  b7  tbe  owuer  ol  auotber  horse 
killed  br>aollielou  therewltb,  to  recover  lU  value. 
Hafi  V.  Ulllar,  TT  Penn.  St.  238.  Dutiham  v.  BaekUff. 
Opiuion  by  Appleton,  C.  J, 

BUA  or  PBB80NAI,   PROPEBTV  — CONDITIONAL  SALB 
—  TTTI^  TO  OOODH  BOLD  I.S  COOBSK  OF  TRADB.  — GoOdS 

boaKht  b;  ■  retail  trader  upon  a  ooiidlttuu  that  tbe 
property  shall  not  vest  iu  bim  uiitil  tbej  are  paid  for, 
bat  with  an  understand iiij;  betweeu  blm  and  his 
vendor  that  they  are  to  go  Into  hla  store  and  be  sold  by 
him  Id  the  rsKuior  course  of  trade,  will  not  pnaa  to  bis 
■iiiBnee  In  luBolvenoy,  or  for  the  beneQt  at  cradltorai 
although  the  original  vendor  would  bo  estopped  to 
deny  the  title  to  tfaoso  who  mifcht  purchase  portions 
of  them  of  the  retailer  iu  tbe  regular  oourse  of  bis 
bDalnesa.  It  In  not  essential  to  tho  existence  and 
validity  ot  such  a  condition  that  the  oouditlonal 
vendor  should  have  no  right  to  sell  to  others.  Bis 
aulgnee  takes  only  such  r4ght  as  he  himself  oould 
assert  In  the  goods  againat  his  vendor,  and  If  he  has 
agreed  that  the  property  iu  tbe  goods  shall  remain  iu 
tbe  vendor  until  tbey  are  paid  for,  the  veudor  may 
replevy  them  from  bis  assignee  although  such  vendor 
oould  not  dispute  tbe  title  of  those  who  had  purchased 
portions  of  them  In  good  fallb  and  In  tbo  regular 
eonrse  of  trade  from  his  vendor.  Fiokering  v.  Burk, 
15Ea«t,38;  Ooss  v.  CufBn,  66  Me.  432;  Heney  v.  Elliot. 
07  Id.  637;  Whitney  v.  Eaton,  16  Gray,  330;  Burbaiik 
T.  Crocker.  7  Id,  168;  Stone  v.  Perry,  60  Me.  48 ;  Hussey 
V.  Thornton.  *  Maaa.  M7;  Hill  v.  Freemau,  3  Cusb. 
2S9;  Tlbbetta  v.  Tuwle,  12  Me.  311.  Boacra  v.  WhiU- 
house.    Opinion  by  Barrowa,  J. 


been  taken  possesa 
receiver  to  manage 
the  time  the  receive 
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Where  a  railroad  has 
ei'urt  of  equity,  and  a 
la  been  appointed,  if  at 
inted  tbe  miirond  oom- 
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furnished  them,  these  creditors  are  entitled  to  be  paid 
out  of  the  net  revenues  of  tbe  road  In  preference  to 
the  mortgage  botidholdera;  and  If  said  net  revenues 
have  been  applied  to  pay  iutereat  to  these  bond  bold  era. 
or  to  the  repair,  improvement,  nr  the  extending  of  the 
road,  upon  a  sale  of  the  road  the  proceeds  of  tbe  sale 
of  the  road  to  tbe  extent  of  the  said  net  revenues  are 
tu  be  applied  to  the  payment  of  theae  creditors.  Pus- 
dlck  V.  Sobali,  9  Otto.  235;  Halo  v.  Frost,  Id.  388;  At- 
kins V.  Petersburg  R.  Co..  3  Hughes,  313;  Owen  v. 
Homan,  L.  R.,  4  H.  L.  9£rr;  Syracuse  City  Bk.  v.  Tall- 
man,  31  Barb.  201;  Douglas  v.  Cllne,  12  Bosb,  608; 
Duuean  v.  Chesepeake  &  Ohio  R.  Co.,  3  Cent.  L.  J. 
bTS;  EUla  v.  Boat.,  Hut.  &  E.  R.  Co.,  107  Maasi  1.  See 
•1*0  Tyler  v.  Salmon.  4  Myl.  &  C.  137 ;  Mar«  v.  MuUanj-. 
1  Id.  660;  Bedf.  on  Rnilw.  447.  WiUiamton'g  ^dmfn- 
Mrotor*  v.  Wa»hinglo>\  City,  Virginia  Midland  A  Qreat 
Smithem  Jtailroail  Co.  Opinion  by  Staples.  J. 
[Decided  Jan.  13,  1S81.] 
OFrtOK  — omcER   HE   iacto  —  acts  of,  valid  — 


R.  — (1)  A.  was  elected  Iu  .laiiuary,  ISSO,  judge 
ot  the  eonntr  court  of  Halifax  and  commissioned  by  the 
gOTomor;  and  believing  that  his  term  commenced  Im- 
mediately he  proceeded  to  hold  tbe  eoart  and  transact 
bmlnwa.  Hla  term  did  not,  however,  oomtnenoe  until 
the  flrat  of  January,  1881.  Held,  that  daring  tbe  year 
JflM  1m  wm  a  Judge  de  /ckIo;  and  his  judgmentt  were 
■  AppMilDg  Id  tt  Orauui'i  Beport*. 


valid  aud  binding  as  if  be  had  been  a  judge  de  jure. 
See  Qrlffln-sez'or  v.  Cuunlugham,  20  Gmtt.  31 ;  guiun 
V.  Commonwealth,  id.  138 1  Boiling  v.  Lersner,  m  id.3S; 
Blackw.  on  Tax  Tit.  «i;  State  v.  Bloom.  17  Wis.  521; 
People  V.  White,  24  Wend.  630.  (Z)  During  the  year 
1880  B.  was  entitled  to  the  office  in  question.  Held, 
that  the  fact  that  he  did  not  Immediately  proceed  to 
oust  A.,  but  practiced  as  an  attorney  In  his  court, 
would  not  operate  either  as  a  surrender  or  forfeiture 
of  his  office.    McCrais  v.  WiUiama.    Opinion  byCbris- 

[Deoided  Sept.  24,  1880.] 

Statute  of  umitationb  —  claih  et/cunxa  bt 
MORTOAQE.  —  III  the  case  ot  a  claim  secured  by  a  mort- 
gage, although  the  remedy  by  an  action  at  law  tor  the 
claim  may  be  barred  by  the  statute  ot  limitations,  the 
remedy  under  tbe  mortgage  will  not  be  affected  by  any 
lapse  of  time  short  of  the  period  sufQolent  to  raise  tbe 
presumptlou  of  payment.  Hauna  v.  Wilson,  3  Gratt. 
■it2:  Coles  V.  Withers,  33  id.  186;  Elktns  r.  Edwards, 
8  Oa.  aS8;  Thayer  v.  Maun,  ID  Pick.  536;  Pratt  v. 
Huggiiis,  20  Barb,  377;  Borst  v.  Corey.  16  N.  T,  605; 
Belknap  v.  Gleoson,  11  Conn,  160;  Miller  v.  Trustees 
of  Jeff.  Coll.,  5  8m.  &  M.  651;  Trotter  v.  Erwiu,  37 
Misa,  773;  Nevitt  v.  Bacon,  33  Id.  313;  Joy  v.  Adams, 
36  Me,  330;  Wiswell  v.  Baxter.  20  Wis.  718;  Cookes  r. 
Culbertson.  0  Nev.  100;  Augell  on  Limit.  73,74:  3  Pars, 
oil  Cont.  00,  iOO.  Smilh't  Exeeitlrix  v.  Washhigton  City. 
Virginia  Midland  A  Oreat  Soiiiftertt  ItaHroad  Co. 
Opinion  by  Burka,  J. 
[Decided  Dec.  17.  tSBO.] 

SUHETVSHIP  —   BiaHTB     HETWEKN     aCRBTIES.   —  If 

there  are  two  parties  bound  as  principal  and  surety  tor 
a  debt,  and  a  party  afterward,  at  the  request  ot  tbe 
principal,  bind  himself  as  surety  for  the  debt,  the  two 
sureties.  In  tbe  absence  of  any  agreement  to  the  eon- 
trary,  become  co-aecarltles  of  tbe  same  principal,  and 
this  relation  may  be  establlsbed  by  implication  from 
olrcumstanoes  as  well  as  by  express  agreement.  Bat 
where  there  Is  a  judgment  against  a  principal  and  hla 
surety,  aud  a  third  party  at  the  Instance  ot  the  princi- 
pal, and  for  bis  sole  benefit  and  without  tbe  assent  of 
the  surety,  entera  as  surety  for  the  principal  In  an  obli- 
gation the' etTect  ot  which  la  to  suspend  tbe  execution 
ot  tbe  judgment,  and  thus  prejudice  tbe  rights  of  Iho 
first  sarety,  tbe  equity  of  the  flrat  surety  Is  superior, 
and  tbe  second  would  not  be  entitled  to  contribution 
fromtheflrst;  and  according  to  some  authorities  the 
first  would  be  entitled  to  indemnity  from  the  second. 
Decringv.EarlotWincbeUea,2Bo8.&  Pul.  370;  Lang- 
ford  V.  Perrin,  5  Leigh,  552;  Douglass  v.  Fagg,  8  id. 
588;  Glvens  v.  Nelson's  ex'or.  10  id.  383;  Stout  v. 
Vause,  I  Rob.  ISO;  Robinson  v.  i^herman.  2  Gratt.  17S; 
Bently  v.  Harris'  admr,,  id.  867;  Leake  v.  Ferguson, 
id.  410;  Preston  v.  Preston,  4  id.  88;  Hartwell  V. 
Smith,  16  Ohio  Bt.  200.  Somsberger  v.  Yancty. 
Opinion  by  Burka,  J. 
[Decided  Sept.  25. 1880,] 
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L    LAVf —STATtTTB    ALLOWINO    IK- 
J  COUNTT  WHERE  0FFEM8B  NOTCOHHITTXD. 

MiSRODRi.  —  The  Constitution  of  Missouri 
declares  that  "no  person  shall,  for  a  felony,  be  pro- 
ceeded against  criminally,  otherwise  than  by  indict- 
ment, except  la  oases  arising  In  the  land  or  naval 
forces,  or  In  tbe  tnllttla,"  eto.  A  statute  of  that  Btat« 
provides  that  "  whenever  a  felony  baa  been  committed 
In  any  county,  and  tbe  grand  Jury  of  the  oounty  baa 
oousldered  the  matter,  and  failed  to  Qud  an  indict- 
ment, etc.,  and  the  Muue  Is  certified  to  the  jadge  of 
the  nm«  Cironit,  from  the  foreman  ot  tbe  gnuid  Jury 
ortheolnkuf  the  Clnolt  Ooort,  ate.  .and  Um  jadgo. 
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eto.,  U  satisfied  tliat  an  impartial  grand  jury  cannot 
be  had  in  the  county  where  the  offense  was  committed, 
he  shall  order  the  examination  of  the  offense  to  be 
had  in  some  county  adjacent  to  the  said  county,  where 
he  believes  no  such  cause  exists."  A  prisoner  confined 
upon  an  indictment  found  under  this  statute,  by  the 
grand  jury  of  Scotland  county,  charging  him  with 
having  committed  murder  in  Claris  county,  sued  out  a 
habe.(ui  corpus.  Held,  that  ho  was  illegally  confined, 
because  the  statute  was  unconstitutional.  The  word 
*'  indictment,"  as  used  in  the  Constitution,  has  a  well- 
defined  meaning  and  must  be  accepted  and  understood 
as  having  been  inserted  in  the  Constitution  with  the 
meaning  attached  to  it  at  common  law.  It  is  thus 
defined:  "An  accusation  at  the  suit  of  the  king  (or 
State)  by  the  oaths  of  12  men  (at  the  least,  and  not 
more  than  33)  of  the  same  county  wherein  the  offense 
was  committed,  returned  to  inquire  of  all  offenses  in 
general  in  the  county,  determinable  by  the  court  in 
which  they  are  returned,  and  finding  a  bill  brought 
before  them  to  be  true."  5  Bac.  Abr.  48;  see,  also,  id. 
62,  61;  2  Hawk.  PI.  Cr.  313,  §  34;  1  Bish.  t^.  Proc,  §  a5. 
Reading  the  constitutional  provision  mentioned,  in 
the  light  of  this  definition,  it  would  stand  thus :  *'  No 
person  shall,  for  a  felony,  bo  proceeded  against  crimi- 
nally otherwise  than  by  an  indictment,  that  is,  other- 
wise than  by  an  accusation  at  the  suit  of  the  State,  by 
the  oaths  of  (the  proper  member  of)  men  of  the  same 
county,  wherein  the  offense  was  committed,  returned 
to  inquire,"  etc.  ♦  *  *  We  are  of  opinion  that  this 
statutory  provision  is  utterly  null  and  void,  for  the 
reason  that  it  undertakes  to  deprive  a  person  of  the 
constitutional  right  conferred  upon  him,  which  gives 
to  every  person  charged  with  a  felony,  before  he  can 
be  tried,  the  right  to  have  the  charge  preferred  in  an 
indictment  found  by  a  grand  jury  of  the  county  where 
the  offense  was  committed.  Missouri  Sup.  Ct.,  Oct. 
term,  1880.  Ex  parte  Slater.  Opinion  by  Norton,  J. 
(To  appear  in  72  Mo.  Rep.) 

TrIAIt— JCPPBCT  ON  VERDICT  OP  PRESENCE  OP  BAIL.IPP 

WITH  JURY  IN  CAPITAL  CASE. — The  presence  of  a 
bailiff  in  charge  of  a  jury  in  a  capital  case,  in  the  jury 
room  during  a  part  of  their  deliberations,  is  a  grave 
irregularity  and  breach  of  duty  on  the  part  of  the  offi- 
cer, which  will  or  will  not  vitiate  the  verdict,  depend- 
ing on  the  circumstances  in  each  particular  case. 
When  it  affirmatively  appears  that  the  officer  was  not 
influenced  by  improper  motives,  and  that  his  conduct 
outside  of  the  mere  fact  of  being  in  the  presence  of 
the  jury  is  unexceptionable,  and  the  court  is  unable 
to  discover  after  due  inquiry  any  thing  connected  with 
the  iransaotion  from  which  it  may  reasonably  be  in- 
ferred the  jury  were  improperly  influenced,  or  the 
rights  of  the  accused  prejudiced,  there  will  be  no  suf- 
flcient  reason  for  setting  aside  the  verdict.  When  a 
bailiff  in  charge  of  a  jury  in  a  capital  case,  who  has 
given  material  evidence  against  the  accused  upon  con- 
troverted points,  is  present  with  the  jury  while  con- 
sidering of  their  verdict,  this  will  vitiate  their  verdict 
when  the  jury  And  the  defendant  guilty,  as  tending  to 
prevent  that  free  discussion  of  his  testimony  which 
the  ends  of  justice  demand.  Illinois  Sup.  Ct.,  Feb.  3, 
1881.  Qainey  v.  People  of  Illinois.  Opinion  by  Mul- 
key,  J. 

RIGHT  OP  DEPENDANT  TO  BE  INFORMED  OP  VER- 
DICT BY  COURT  AND  TO  BE  HEARD  BEPORE  SENTENCE. 

—  Where  a  defendant  is  charged  on  information  with 
committing  marder  in  the  first  degree,  and  **  the  jury 
find  the  defendant  guilly  in  manner  and  form  as 
charged  In  the  information,"  without  otherwise  stat- 
ing the  degree  of  the  offense  of  which  they  find  the 
defendant  guilty,  and  no  motion  for  a  new  trial  is 
made,  and  the  court  sentences  the  defendant  as  for 
murder  in  the  first  degree,  and  the  record  of  the  ease 
does  not  show  that  the  defendant  was  informed  by  the 


court  of  the  verdict  of  the  jury,  and  asked  whether 
he  had  any  legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him,  held,  that  the  Judg- 
ment of  the  court  below  must  be  set  aside,  and  the 
cause  remanded  with  the  order  that  the  defendant  be 
again  taken  before  the  court  below  for  sentenoe  and 
judgment,  and  for  such  other  and  further  prooeedingi 
as  may  be  properly  had  in  the  case,  and  that  before 
sentence  or  judgment  shall  be  again  prononnoed 
against  him,  he  shall  **  be  informed  by  the  court  of  the 
verdict  of  the  jury,  and  asked  whether  he  have  aoy 
legal  cause  to  show  why  judgment  should  not  be  pro- 
nounced against  him."  See  Dodge  v.  People,  4 Neb. 
221;  Keech  v.  State,  15  Fla.  682;  James  v.  SUte,  45 
Miss.  5ri;  Perry  v.  State,  43  Ala.  21;  Safford  v.  People, 
1  Park.  Cr.  474;  Messner  v.  People,  45  N.  Y.  1;  Ham- 
ilton V.  Commonwealth,  16  Penn.  St.  129;  Dougherty 
V.  Commonwealth,  69  id.  286.  Kansas  Sup.  Ct.,  Jsn. 
term,  1881 .  State  of  Kansas  v.  Jennings,  Opinion  hy 
Valentine,  J.     (To  appear  in  24  Kans.  Rep.) 


RECENT  ENGLISH  DECISIONS. 

Attorney — uien  of,  upon  client's  titub  deeds.— 
A  solicitor  who  was  employed  by  and  held  the  title 
deeds  for  the  mortgagees  subsequently  acted  for  the 
mortgagor.  Upon  the  bankruptcy  of  the  mortgsgor 
the  solicitor  claimed  a  lien  upon  the  deeds  in  his  pos- 
session belonging  to  the  mortgagees  for  costs  incurred 
by  him  on  behalf  of  the  mortgagor.  Held,  that  the 
solicitor  had  no  lien  upon  the  deeds  as  against  the 
trustees  of  the  mortgagor.  Ct.  of  Bankruptcy,  Feb. 
7,  1881.  Ex  parte  FtUler,  Re  Long*  Opinion  }oij  the 
Chief  Judge,  44  L.  T.  Rep.  (N.  S.)  64. 

Insurance  —  marine  policy  —  false  declara- 
tions of  value  authorize  rescission  without  re- 
payment OF  PREMIUM. —In  marine  insurance  it  Is 
not  sufficient  to  disclose  the  facts  material  to  the  risks 
considered  in  their  own  nature,  but  all  should  be  dis- 
closed which  would  affect  the  judgment  of  a  rational 
underwriter  governing  himself  by  the  principles  and 
calculations  on  which  underwriters  in  practice  act. 
Defendants  effected  two  open  policies  of  insurance  on 
goods  to  arrive,  and  declared  goods  on  these  policies, 
after  arrival,  at  less  than  the  true  value.  Defendants 
afterward  effected  two  more  open  policies  to  follow 
the  previous  policies.  In  an  action  by  an  underwriter 
to  set  aside  the  two  later  policies  on  the  ground  of 
fraud,  the  jury  found  that  the  declarations  of  value 
made  on  the  earlier  policies  were  false  and  fraudulent, 
and  were  material  to  the  subscription  of  the  later  pol- 
icies; that  plaintiff  was  induced  by  these  declarations 
to  subscribe  the  later  policies;  that  defendants  con- 
cealed the  amounts  which  had  been  on  risk  and  insured 
by  the  earlier  policies,  and  that  the  matters  so  oo% 
cealed  were  material.  Held,  that  there  was  evidenoe 
to  support  the  findings  of  the  jury;  that  plaintiff  was 
entitled  to  have  the  policies  set  aside,  and  defendants 
were  not  entitled  to  a  return  of  the  premium  which 
they  had  paid.  Judgments  of  Field,  J.,  and  of  the 
Queen's  Bench  Division  affirmed.  Sibbald  v.  Hill,  2 
Dow.  263;  Phillips  on  Ins.,  §  631;  1  Parsons  on  Ins. 
496;  lonides  v.  Pender,  L.  R.,  9  Q.  B.  631.  Ct.  Appeal, 
Nov.  19, 1880.  Rivaa  v.  Gertissi.  Opinions  by  Baggal- 
lay,  Brett  and  Cotton,  L.  JJ.,  44  L.  T.  Rep.  (K.  &)  79. 


MARITIMB  liAW  —  AGENCY  OF  MASTBR  OT  YBBBSL  lOB 

SAiiB  or  CARGO.  ~  The  master  of  a  general  ship  beoomes 
agent  for  the  sale  of  the  cargo— that  is,  has  an  aathor- 
ity  to  sell  so  as  to  bind  the  owners  of  the  goods  In- 
trusted to  him  for  carriage  to  their  port  of  desUnation— 
only  where  there  is  a  necessity  for  that  oounes  and  II 
lies  on  those  who  claim  title  to  the  cargo  as  purehaMn 
from  the  master  to  prove  that  he,  before  MBtngi  oied 
all  reasonable  efforts  to  hate  the  goojda  eowwiyii  I* 
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their  destination,  and  that  he  could  not  by  any  means 
available  to  him  carry  the  goods  or  procure  the  goods 
to  be  carried  to  their  destination  as  merchantable 
articles,  or  could  not  do  so  without  an  expenditure 
clearly  exceeding  their  value  after  their  arrival.  The 
Jupiter  T.,  an  Austrian  general  ship,  was  on  a  voyage 
from  Singapore  to  New  ITork  wrecked  on  a  rock  ofT 
Cape  Padrone  about  800  yards  from  the  mainland  and 
about  60  miles  in  a  direct  line  from  Port  Elizabeth,  the 
nearest  place  of  importance.  She  contained  a  cargo 
-consisting  partly  of  pepper  and  partly  of  slabs  of  tin. 
The  master  and  crew  got  ashore  the  next  day.  A  sur- 
vey of  the  ship  was  made  from  the  shore  only,  after 
which  the  master,  acting  hofiaftde  and  on  the  advice  of 
the  Austrian  consul  at  Port  Elizabeth,  who  with  other 
persons  had  come  to  Cape  Padrone,  sold  the  ship  and 
cargo  as  they  stood  jammed  on  the  rock,  by  auction. 
Neither  the  owner  of  the  ship  nor  the  owner  of  the 
cargo  had  an  agent  at  Port  Elizabeth,  the  master  had 
no  money  at  his  command  wherewith  to  hire  men  or 
vessels  for  salving  the  cargo,  and  he  never  went  to 
Port  Elizabeth  or  made  any  effort  to  procure  funds  to 
enable  him,  or  attempted  to  induce  others,  to  salve  the 
cargo.  The  evidence  was  conflicting  as  to  whether 
tenders  would  have  been  made  for  salving  the  cargo  if 
the  master  had  advertised  for  such  tenders.  Held 
(affirming  the  decision  of  Jessel,  M.  R.),  that  no  such 
necessity  was  shown  for  the  sale  as  to  authorize  the 
master  to  sell  or  make  him  the  agent  of  the  owners  of 
the  cargo  for  that  purpose.  See  Idle  v.  Royal  Exch . 
Assur.  Co.,  8  Taunt.  75;  Read  v.  Bonham,  3  Brod.  8c 
Bing.  161;  Transton  v.  Dent,  8  Moore's  P.  C.  Cas.  419; 
Acatos  V.  Burns,  L.  R.,  3  Exch.  Div.  282.  Ct.  of  Ap- 
peal, Nov.  30,  1880.  AilanHc  Muttial  Itiaurance  Co.  v. 
Huth,    Opinion  by  Cotton,  L.  J.,  44  L.  T.  Rep.  (N.  S.)  67. 


NEW  BOOKS  AND  NEW  EDITIONS. 


Thompson  on  Highways. 

Thomp«>n*«  Tre<UiS6  on  the  Law  of  Highways,  including  Ways, 
Bridges,  Tunnels,  Strays,  Turnpikes  and  Plank  roads.  With 
an  Appendix  of  Forms.  By  Charles  H.  Mills,  Esq.,  of  the 
Albany  Bar.  Third  edition.  Albany:  Weare  C.  Little  & 
Co.,  1881. 

^PHB  legal  writing^  of  Mr.  Thompson  were  marked 
i-    by  clearness  and  conciseness  in  style  and  accuracy 
in  the  statement  of  principles.    The  fault  of  some  au- 
thors of  considerable  reputation  is  that  when  they  de- 
scend to  detail  they  use  language  that  does  not  quite 
express  what  the  particular  doctrine  is  and  that  is 
sometimes  capable  of  two  meanings.    This  is  the  result 
either  of  an  indistinct  idea  in  the  author's  mind  of  the 
principle  treated,  or  of  a  timidity  in  making  a  state- 
ment so  precise  that  if  wrong  there  will  be  no  chance 
of  explanation.    We  have  more  than  once  in  consult- 
infc  elementary  treatises  found  expressions  that  were 
ms  doable-faced  as  the  responses  of  the  ancient  oracles 
luid  which  would  fit  almost  any  ruling  that  the  courts 
might  make  in  regard  to  the  point  treated.    In  Mr. 
Thompson's  works  nothing  of  this  kind  ever  appears. 
fie  would  not  indite  a  statement  until  he  was  fully 
aatiafied  what  was  the  correct  rule ;  and  where  there 
'Was  doubt  by  reason  of  conflicting  authority  he  would 
Bet  forth  the  existence  of  such  doubt,  and  usually  his 
own  opinion  of  what  was  the  better  rule.    The  conse- 
quence was  that  his  works  met  a  ready  recognition  as 
practical  expositions  of  the  topics  they  treated,  valu- 
able alike  to  the  lawyers,  the  students,  public  officers 
and  all  who  bad  occasion  to  make  use  of  them. 

The  first  edition  of  the  book  before  us  was  among 
the  earlier  of  the  productions  of  the  author  named,  but 
it  possessed  all  the  characteristics  of  his  later  writings 
and  became  as  soon  as  it  was  published  a  standard  au- 
thority In  relation  to  the  highway  law  of  New  York. 


This  place  it  has  kept  ever  since,  although  after  its 
issue  another  work  containing  many  excellencies  in 
common  with  it  made  its  appearance.  (We  refer  tq 
Cook  on  Highways,  a  new  edition  of  which  we  under- 
stand will  soon  be  issued.)  The  present  edition  has 
been  prepared  by  a  gentleman  of  ability,  and  the  addi- 
tions and  changes  made  necessary  by  legislation  and 
late  adjudications  have  been  interspersed  through  the 
text  in  a  skillful  manner  that  leaves  unaffected  the 
arrangement  and  to  a  great  extent  the  language  of  the 
author. 

The  present  edition  contains  the  statutes  passed  as 
late  as  1880  and  the  decisions  of  the  courts  of  this  State 
including  79  N.  Y.,  21  Hun,  and  contemporaneous  re- 
ports. The  book  is  well-printed  and  bound,  but  the 
matter  is  not  ns  compact  as  it  ought  to  be.  Law  books 
are  a  source  of  great  expense  to  the  practitioner,  and 
no  publisher  is  justified  in  increasing  that  expense  in 
any  degree  by  resort  to  padding.  Large  margins, 
double-leaded  type  and  other  methods  by  which  a 
little  reading  is  made  to  cover  much  space  ought  not 
to  be  tolerated  in  law  publications,  and  we  believe  that 
publishers  will  find  that  such  a  method  of  increasing 
their  profits  will  in  the  end  entail  loss. 


XXIV  Kansas  Reports. 

This  well-printed  volume  contains  a  good  many  cases 
of  local  importance,  but  only  few  of  general  interests 
Among  the  latter  we  note  the  following:  TVinier  v. 
Webster,  p.  38  —  Where  work  has  been  done  under  a 
contract,  the  parties  disagreeing  in  their  understand- 
ing as  to  what  the  compensation  was  to  be,  the  law 
awards  reasonable  compensation.  Smith  v.  RogerSt  p. 
140 — Where  a  step-father  voluntarily  assumes  the  care 
and  support  of  his  step-child,  he  cannot  recover  com- 
pensation for  its  board.  Wenier  v.  EdmUton^  p.  147  — 
A  verdict  arrived  at  in  pursuance  of  an  agreement  that 
each  juror  should  name  an  amount  and  that  the  aggre- 
gate divided  by  twelve  should  stand  as  the  verdict  is 
illegal.  State  v.  Wilson,  p.  189  —  To  render  dying  dec- 
larations admissible  in  evidence  it  need  not  be  shown 
that  the  declarant  stated  that  he  expected  shortly  to 
die,  but  it  is  sufficient  if  this  expectation  appeared 
from  the  circumstances.  Switzerv.  Wilvers^p.  384  — 
An  authority  to  an  agent  to  sell  personal  property  does 
not  imply  authority  to  mortgage  it.  Berriman  v.  Sho- 
man,  p.  387 — An  attorney  to  collect  has  implied  au- 
thority to  receive  nothing  but  money  in  payment. 
Fraker  v.  Little,  p.  698  —  Where  the  accommodation 
maker  of  a  note  pays  it  in  ignorance  that  it  has  been 
materially  altered,  he  may  recover  the  money  so  paid. 


CORRESPONDENCE. 


Filing  Points. 

Editor  of  the  Albany  Law  Joumcd : 

In  the  new  rules  there  appears  an  addition  to  Rule 
41  requiring  the  appellant  to  file  his  points  eight  days 
before  the  commencement  of  the  term  in  the  Supreme 
Court,  First  Department.  This  may  be  inconvenient, 
as  the  printed  papers  on  appeal  are  not  required  to  be 
served  till  the  same  day.  Is  there  any  good  reason  for 
the  rule  ?  And  secondly,  is  the  rule  lawful  ?  Section 
17  of  the  Code  of  Civil  Procedure  declares  that  the 
convention  of  judges  must  establish  rules  of  practice 
which  shall  be  binding  upon  all  courts  of  record  except 
the  court  for  the  trial  of  impeachments  and  the  Coort 
of  Appeals. 

Respectfully  yours. 

La  Rot  S.  Goyb. 

Nsw  YOBK,  April  16, 1881. 
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Adhibsion  to  thb  Bab. 

Editor  of  (he  AUnny  Lain  JmiTHoli 

Will  you  bo  kind  eimugh  to  auawer  thli  queatloD  for 
me  and  a  grasib  mauj  other  Btudents?  1  am  a  student 
ta  a  Ifkw  office  and  have  been  tor  aynar;  but  a«  yet  1 
bave  not  fllod  my  certlQcate  aa  provided  by  the  rules 
o{  the  Court  ol  Appeals.  Now,  will  it  be  eafQoleut  tor 
me  Co  apply  for  admlBBion  to  the  bar  it  at  the  end  of 
three  years  1  make  an  affidavit  tliat  I  have  been  alerk- 
ing  three  years,  or  will  it  be  iieoeseary  tor  me  to  Qle 
m;  oertifloate  right  away;  it  bo,  will  my  olerkehlp 
commence  now  or  at  tbe  time  when  I  entered  tho 
office!  By  anawerinR;  Bame  In  Law  Joitrnai.  you  will 
confer  a  great  tavor  on  a 

3TOSBNT. 

New  YOBE,  Apra^Z.  1881. 

[The  rules  are  perfectly  explicit,  that  tlie  attor- 
nejs  siiall  file  tlie  certificate,  and  that  "  the  clerk- 
ahip  shall  be  deemed  commenced  from  the  time  of 
such  filing,  and  a  certified  copy  of  the  certificate 
and  of  the  filing  shall  be  produced  at  the  time  of 
the  application  for  examinatiou."  —  Ed,  Alb.  L.  J.] 


HEW  YOnK  COURT  OF  APPEALS  DECISIONS. 

THE  foUowine  deoisiouB  were  handed  down,  Tuesday, 
April  36,  IBSI : 
Judgment  affirmed  with  costs  —  Cliirkv.  noicland; 
Conley  v.  Mteker  ;  Van  Riper  v .  Batdtein ;  PennsylBa- 

nta  Coat  Co.   v.   Blake:  Vatt  DyOi  v.  McQtiade. 

Jadgment  reversed  and  new  trial  Kraiited,  costs  to 
abide  event  —  Afurrna  v.  'I'he  New  I'orfe  Life  Iiiimrnnce 

Co.;   Bvrilett  v.  Lowe, Judgment  and    order  ot 

General  Term  rBvaniBd  and  order  of  Special  Terra 
affirmed  without  coeta  — Fredenburgh  V.  Biddlecomb. 
Order  affirmed  and  judgment  absolute  for  respoudeut 
on  stipulation  with  oosts  —  The  SuxquchaMia  Vallty 

Bank  y.  LoomU. Judgment  and  order  reversed  and 

new  trial  ordered,  costs  to  abide  event  ^Ockenbein  v. 

SAopIey. Motion  denied  with  tlO  costs—  liayinotid 

V.  Richmond. Motion  denied  without  costs— B«(- 

Hiioerv.  Chapman;  Vincfiity.  Neiehoute;  RichardKon 

V.  Draper, Motion  granted  without  costs  —  Irelund 

v.  Ireland. Motion  for  reargument  denied  with  tlO 

costs  —  Zlrfflffs  V .  Waldron:  People  ex  rel.  Jourdan  v. 

Donohiie;   Mildiell  v.  Read, Orders  ot  General 

Term  and  Special  Terra  reversed,  attachment  ot  plnint- 
llf  In  Qrst  suit  vacated  and  motion  uf  plaintiff  in  second 
salt  granted  with  costs  —  Jacobs  v.  iiogan;  IF/ilfman 
V.  Hogan. 


NOTES. 


SOME  BtrlottiTeB  which  we  recently  made  on  the 
typography  ot  a  western  law  book  have  roused 
the  indignation  of  some  of  our  Ohio  friends,  who  have 
connected  It  with  our  opposition  to  the  nomination  ot 
Mr.  Stanley  Matthews  for  the  Supreme  Coort  bench, 
and  Inferred  that  we  hate  all  things  western.  This  Is 
an  entire  mistake.  We  have  occasionally  seen  a  welt- 
prliited  law  book  from  other  parts  of  the  west  than  St. 
Louis,  but  our  judgment  Is  that  generally  they  are  not 
so  well  printed  as  they  ought  to  be.  We  are  quite  nil- 
ling  to  acknowledge  that  we  do  not  know  bo  much  law 
a«  our  western  con  temporaries,  but  on  this  point  ot 
printing  we  will  not  give  In,  tor  we  have  received  a 
ptsctloal  printer's  education,  and  know  all  about  the 
art.  Wa  know  whan  a  book  la  Ill-printed,  and  why  It 
li  so.  It  there  is  elay  In  the  paper,  or  the  stereotype 
platea  are  ezMuted  with  interior  mMerltUi,  or  (he  ink 


Is  bad,  or  the  press  work  uneven,  op  the  raster  Im- 
perfect, or  the  type  battered,  we  are  quite  apt  to  reoog- 
ulze  it.  If  these  imperfections  exist  why  should  we 
not  speak  ot  them  ?  Indeed,  Is  it  not  our  duty  to  do 
BoT  And  why  should  such  speaking  be  called  a  "Blag 
atonr  westeru  publishers^"  It  isquite  true  that  we 
"oannot  afford  to  be  unjust  to  the  people  ot  the  west," 
bat  we  think  we  can  "afford"  to  tell  the  truth  about 
their  law  books  when  they  ask  the  profession  to  buy 
them,  and  wc  are  going  to  do  It  whether  we  can 
"afford"  It  or  not.  It  Is  no  part  ot  our  purpose  to 
recommend  any  eastern  rivals  at  the  expense  of  the 
publishers  ot  Cincinnati  and  ChioaKo.  We  would  only 
recommend  the  latter  to  have  their  priutlng  done  In 
St.  Louis,  or  do  it  better  themselves  than  they  are  Id 
the  habit  of  doing.  Aud  when  these  weetem  friends 
sa^  they  can  do  as  good  printing  as  Is  done  la  the  east, 
we  are  not  prepared  to  deny  it,  but  we  simply  say- 
then  do  some  of  it. 

In  Loeb  V.  Peters,  63  Ala.  243,  the  court  exhibited  an 
exact  knowledge  of  book-keeping.  Holding  that  the 
trauater  ot  a  bill  ot  lading  as  mere  collateral  secutlty 
tor  a  pre-existing  debt  does  not  make  the  transferee 
a  purchaser  for  value,  they  said:  "  Appellants,  having 
only  credited  Muiiter  b  Brother  on  a  debt  previously 
due  from  them,  with  the  price  of  the  tobaooo,  have 
nothing  more  to  du.  hi  order  to  get  even,  than  to  debit 
them  with  the  same  sum,  for  the  non-delivery  of  the 
goodB  in  consequence  ot  the  defect  in  Munter  &  Broth- 
er's title." 

The  will  ot  the  late  Mr.  Baron  Cleasby  is  another 
Instance  of  the  fatality  which  seems  to  attend  the  wills 
ot  eminent  judges  aud  lawyers.  The  testator,  it  ap- 
pears, had  only  given  the  trustees  power  to  retain 
"securities."  which  it  was  considered  would  notex- 
tend  to  certain  Investraenla  of  the  testator.  It  is  cer- 
tainly moBt  strange  how  exceedingly  unfortunate  law- 
yers have  been  In  their  testamentary  dispositions.  Mr. 
Serjeant  Hill's  will  was  so  confused,  that  but  for  the 
respect  due  to  the  learned  seijeant,  it  might  not  unrea- 
soiinbly  have  been  declared  void  tor  nnoertalnty.  The 
wlllof  Sir  Samuel  RomiUy  was  badly  drawn.  The  wills 
of  Chief  Baron  Thomson,  Chief  Justice  Holt,  Chief 
Justice  Eyre.  Serjeant  Maynard,  Baron  Wood.  Mr. 
Justice  Vaughan,  Francis  Vesey,  Jr.,  Mr.  Preston,  the 
eminent  conveyancer,  and  Lord  Chancellor  Westbury, 
all  became  the  subject  of  chancer}*  proceedings.  Chiet 
Justice  Saunders  mode  a  devise  which  puxzled  his  ex- 
ecutors, who  were  all  excellent  lawyers.  The  will  ot 
Bradley,  an  eminent  oouveyanoer,  vras  set  aside  tor 
uncertainty.  The  difficulty  which  arose  from  theloss 
ot  Lord  St.  Leonards'  will  Is  too  recent  to  have  been 
forgotten.  But  probably  the  most  glaring  mistake 
was  made  by  a  late  master  In  chancery,  who  directed 
the  proceeds  ot  his  estate  to  be  invested  in  oonsoli  iit 
his  ou»  name.  — Xondoil  Laie  Tirata. 

The  long  lecture  delivered  by  Mr.  Jnstioa  Hawkins 
to  Mrs.  Fletcher  when  passlog  seiitenoe  in  what  is 
known  as  the  SpirituaUit  case,  may  have  tt  salntaiT 
effect  upon  public  morality ;  we,  however,  are  dlapoaed 
to  doubt  It,  and  ws  heartily  depreoata  judicial  dia- 
conrses  of  this  nature.  Such  disooursea  are  the  more 
to  be  deprecated  where  jocularity  has  been  the  prevail- 
ing eharaCterlstic  ot  the  trial,  the  jokes  not  being  by 
any  means  monopolized  by  the  bar  or  the  witnesaea. 
A  prisoner  Incurs  a  well-defined  pnnishment  by  oom- 
mitting  specific  crimes.  Thisia  ^I  that  he  erer  eon- 
templates.  To  be  scolded  and  dlsoonraed  npon  by  tba 
Judge  may  in  some  oases  be  a  aeTara  addition  to  tba 
statutory  punishment,  and  where  the  priMHiar  ti  a 
woman  the  severity  ot  this  additional  pi 
be  Tery  gtmX. — Lon4o»  Lam  Wiiiw. 
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CURRENT  TOPICS. 


MR.  TROLLOPPE,  in  his  recent  Life  of  Cicero, 
in  speaking  of  the  "little  white  lies"  with 
which  Cicero  advises  the  forensic  orator  to  garnish 
his  narration,  says:  "As  an  advocate  he  was  about 
as  false  and  about  as  true  as  an  advocate  of  our  own 
day.  That  he  was  not  paid,  and  that  our  barristers 
are  paid  for  the  work  they  do,  makes,  I  think,  no 
difference  either  in  the  innocency  or  the  falseness  of 
the  practice.  I  cannot  but  believe  that  hereaftei  an 
improved  tone  of  general  feeling  will  forbid  a  man 
of  honor  to  use  arguments  which  he  thinks  to  be 
untrue,  or  to  make  others  believe  that  which  he  does 
not  believe  himself.  Such  is  not  the  state  of  things 
now  in  London,  nor  was  it  at  Rome  in  Cicero^s 
time."  This  state  of  things  will  never  be  any  dif- 
ferent until  wc  all  arrive  in  heaven.  The  advocate 
however  does  not  deal  insincerely.  An  advocate 
very  rarely,  in  London,  or  anywhere  else,  uses  an 
argument  which  he  believes  untrue,  for  the  simple 
reason  that  he  believes  his  clicnt^s  case  and  the  ar- 
guments that  he  makes  for  it  are  right.  The  test  of 
this  assertion  is  the  fact  that  after  the  heat  of  fhe 
strife  is  over,  an  advocate  can  seldom  be  found  who 
is  willing  to  admit  that  his  defeat  was  just.  He 
thinks  that  the  opposite  witnesses  lied  or  were  mis- 
taken, or  that  the  judge  was  mistaken  in  his  view 
of  the  law,  or  that  the  law  is  wrong  in  itself.  Ad- 
vocacy blinds  an  advocate  to  the  truth.  The  advo- 
cate generally  shares  the  fervor,  the  zeal,  the  preju- 
dices, the  animosities,  the  want  of  candor  of  his 
client.  As  to  arguments  in  respect  to  facts,  the  ad- 
vocate is  not  understood  as  speaking  his  own  con- 
victions, even  if  he  really  is,  or  even  if  he  says  he 
is,  but  he  is  understood  as  speaking  with  his  client^s 
tongue,  for  him,  and  in  his  place.  As  to  arguments 
based  on  law  and  precedent,  it  would  be  hard  to 
discover  a  question  in  regard  to  which  an  advocate 
could  not  discover  a  respectable  authority  on  his 
side,  in  one  community  or  another,  and  even  if  he 
cannot,  he  is  not  to  be  censured  for  saying  **  the  law 
is  thus  and  so,"  which  simply  means,  "I  believe 
this  is  what  the  law  really  is  and  ought  to  bo  laid 
down."  That  the  gravest,  coolest,  and  most  intelli- 
gent men,  not  lawyers,  but  historians,  will  draw 
contrary  deductions  from  the  same  facts,  and  will 
dispute  as  to  what  are  the  facts  from  the  same 
sources,  is  evidenced  by  this  eulogy  of  Cicero  by 
Mr.  Trolloppe,  and  the  recent  life  of  Csesar  by  Mr. 
Proude.  

On  this  subject,  Mr.  Walter  B.  Hill,  in  an 
article  in  the  Quarterly  Review  of  the  Methodist 
Episcopal  Church,  South,  for  April,  1881,  speaks  as 
follows  on  the  duties  and  privileges  of  the  lawyer : 
"His  position  is  one.  of  agency;  such  is  his  relation 
to  his  client,  and  this  relation  is  fully  recognized  by 
the  court.    Uniyeisal  experience  has  shown  that 
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the  best  system  of  settling  issues  between  parties  is 
by  having  trained  men  discuss  the  respective  sides 
before  an  impartial  tribunal.  The  lawyer  is  a  part 
of  this  system.  If  it  be  objected  to  as  defective, 
it  is  enough  to  say  that  no  better  system  has  ever 
been  devised  or  proposed.  In  the  argument  of  a 
mooted  point  of  law  before  the  court,  the  advocate 
does  not  say — his  position  does  not  authorize  or  re- 
quire him  to  say  —  *  I  have  presented  to  the  court 
^1  the  law  on  both  sides  of  this  case.  I  have  pre- 
sented to  the  court  that  view  which,  if  I  were  judge, 
I  would,  after  balancing  both  sides,  entertain.'  If 
he  attempted  to  do  this,  he  would  not  fulfill  his  duty 
to  his  client,  which  binds  him  to  represent  that  cli- 
ent's side  in  the  strongest  light  of  which  it  is  capa- 
ble ;  and  he  would  cease  to  be  an  efSicient  aid  to  the 
court,  which,  in  order  to'  arrive  at  the  correct  decis- 
ion, expects  and  desires  the  counsel  on  each  side 
not  to  take  the  place  of  the  court,  but  to  present 
their  respective  sides  with  their  utmost  skill.  All 
this  applies  to  the  discussion  of  conflicting  evidence 
before  the  jury.  The  position  of  the  lawyer,  in 
reference  to  his  client,  and  to  the  tribunal  before 
which  he  appeals,  commits  him  to  this,  and  only 
this:  to  do  for  his  client  what  the  latter  could 
lawfully  do  for  himself,  if  he  acted  in  person;  to 
urge  those  views  of  the  law  and  the  facts  which 
arise  in  favor  of  the  side  which  he  represents."  "We 
have  never  seen  the  matter  more  simply,  lucidly, 
and  convincingly  treated  than  in  this  extract. 


In  Mr.  TroUoppe's  interesting  account  of  the  trial 
of  Verres,  he  refers  to  Cicero's  denunciation  of  the 
judges.  He  says:  **He  would  so  appall  these  cor- 
rupt judges  that  they  should  not  dare  to  acquit  the 
accused.  This  Actio  prima  contains  the  words  in 
which  he  did  appall  the  judges.  As  we  read  them, 
we  pity  the  judges."  These  judges,  it  must  be 
remembered,  were  rather  jurymen.  To  define  the 
boimds  of  an  advocate's  duty  or  license  in  this  mat- 
ter in  modern  times  is  a  delicate  undertaking.  We 
once  heard  an  appalling  denunciation  by  an  advo- 
cate in  a  railroad  case,  of  **  railroad  judges,  who  sit 
to  try  railroad  cases,  with  free  railroad  passes  over 
the  party's  road  in  their  pockets."  The  judge 
wisely  took  no  notice  of  the  remarks.  On  the  other 
hand,  we  once  knew  a  judge  to  fine  several  respecta- 
ble counsel,  for  writing  him  a  respectful  letter,  ask- 
ing him  not  to  sit  in  a  certain  case,  because  he  had 
once  sat  in  it,  and  their  client  believed  him  to  be 
prejudiced  against  him  I  But  at  all  events,  nothing 
is  more  unbecoming  to  our  profession,  and  more 
deleterious  to  the  influence  and  character  of  our 
judges,  than  the  reckless,  flippant,  and  generally 
baseless  accusations  which  defeated  counsel  make 
out  of  court  against  the  judges.  We  once  knew 
a  whole  court  —  the  highest  in  the  State,  if  not  the 
highest  in  the  country  —  assailed  and  denounced  in 
the  newspapers,  industriously  and  with  costly  elab- 
oration, by  a  cross  and  venomous  advocate  who  had 
been  defeated  by  them,  and  who  a  few  years  after- 
ward invited  the  same  whole  court  to  dinner  I  Even 
if  these  slanders  do  not  reafib.  \.\2a  ^mc^^V^^^^n^^^rk 
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the  result  is  demoralizing.  Under  the  head  of 
*  *  Judicial  Ethics, "  a  correspondent  writes  us :  *  *  Any 
person  of  a  thoughtful  turn  of  nund  who  associates 
much  with  lawyers  must  certainly  have  observed 
how  flippantly  some  of  them  are  accustomed  to 
speak  of  the  judges  before  whom  they  constantly 
appear,  and  a  foreigner  might  readily  suppose,  if  he 
took  the  opinions  of  these  lawyers,  that  the  Ameri- 
can judiciary  was  a  very  contemptible  body  of  men. 
We  have  fallen  into  such  a  constant  habit  of  dis- 
paragement of  late,  that  an  attorney  who  is  always 
careful  to  remember  what  is  due  to  the  judge,  out 
of  respect  to  the  office,  is  apt  to  be  set  down  as  an 
old  fogy  and  far  behind  this  age  of  progress.  Do 
these  grumblers  take  care  themselves  to  obey  rigidly- 
established  precedent  ?  Are  they  not  sometimes 
guilty  of  forcing  the  law  to  gain  a  point  ?  of  over- 
looking or  disregarding  an  authority  if  it  sets  dead 
against  them,  rather  than  advising  a  client  frankly 
that  he  has  no  case  ?  No  doubt  such  a  conscientious 
course  would  hurt  practice,  but  unquestionably  it 
would  help  precedent.  If  the  various  bar  associa- 
tions would  discourage  in  every  way  the  present 
prevalent  fashion  of  verbally  assaulting  the  judges 
for  opinions  or  decisions  which  do  not  happen  to 
suit  the  views  of  the  aggrieved  attorneys,  they  will 
not  have  been  formed  in  vain,  and  will  confer  last- 
ing benefits  upon  the  community  at  large.  Tlic 
practice  in  question  is  dangerous,  because  it  is  al- 
ways unsafe  for  the  ignorant  to  be  led  into  the  belief 
that  the  judges  are  corrupt  and  incompetent,  and 
often  .induces  the  unlearned  to  take  the  law  into 
their  own  hands,  and  attempt  to  obtain  their  remedy 
by  force,  a  result  which  is  especially  to  be  deplored 
and  guarded  against  by  every  means  in  our  power. 
It  cannot  be  doubted  that  there  is  a  growing  tend- 
ency toward  the  enforcement  of  rights  by  force, 
and  that  with  very  many  the  chief  question  is,  to 
what  extent  dare  I  evade  the  law  and  escape  punish- 
ment ? "  

The  late  judicial  election  in  Wisconsin  will  be 
instructive  to  those  who  think  the  people  are  inca- 
pable of  choosing  their  own  judges,  and  that  a 
proper  choice  can  only  be  made  through  an  elected 
agent.  The  official  count  shows  that  the  total  vote 
for  chief  justice  was  179,118,  of  which  Judge  Orsa- 
mus  Cole  received  177,522,  the  remaining  1,596  be- 
ing cast  principally  for  James  G.  Jenkins,  democrat. 
For  associate  justice,  179,304  votes  were  cast,  of 
which  Judge  John  B.  Cassoday  received  177,553, 
and  G.  W.  Gate  most  of  the  rest.  Judges  Cole  and 
Cassoday,  who  are  the  present  incumbents,  ran  on 
a  non-partlBan  platform . 


Mr.  Field  has  submitted  to  the  senate  judiciary 
committee  a  list  of  amendments  proposed  to  the 
general  Civil  Code,  and  designed  to  obviate  the  ob- 
jections raised  by  the  committee  of  the  Bar  Associa- 
tion of  the  city  of  New  York.  These  amendments 
number  twenty,  and  are  thought  to  meet  every  ob- 
jection in  which  there  is  any  color  of  plausibility. 
They  are  submitted,  not  because  the  codifier  deems 
tbem  esseatml,  but  to  evince  his  willingness  to  sub- 


^mit  his  work  to  any  fair  or  plausible  correction  or 
amendment. 

The  Washinyton  Law  Reporter  says.  "We  feel 
assured  the  Albany  Law  Journal  would  detract 
nothing  from  its  high  character  or  dignity  by  ac- 
crediting to  the  Washington  Law  Beparter  opinions 
copied  from  its  columns.  The  attention  of  the  ed- 
itor of  the  Journal  is  called  to  this  matter  in  the 
best  of  good-fellowship."  The  Reporter  then  in- 
stances the  opinions  in  State  v.  Perry ^  22  Alb.  L.  J. 
513,  and  Murray  v.  Ager^  ante^  382.  We  have  no 
objection  to  making  public  the  fact  that  those  opin- 
ions were  derived  from  the  Reporter^  but  we  do  not 
concede  that  it  is  a  breach  of  what  the  Reporter  calls 
"journalistic  courtesy,"  to  omit  credit  with  the 
publication.  We  generally  make  our  own  head- 
notes  and  statements,  and  it  has  never  been  our  cus- 
tom, nor  has  it  been  the  custom  of  any  law  journal 
in  the  country,  to  "credit"  such  matters.  Opin- 
ions which  we  have  paid  for  are  copied  by  other  law 
journals  without  crediting  us,  and  we  have  never 
thought  of  finding  fault.  Frequently  we  do  give 
credit,  especially  in  our  notes  of  cases,  but  we  can- 
not undertake  to  do  so  in  every  instance.  Original 
articles  we  invariably  credit  to  the  sources  from 
which  we  derive  them,  but  the  opinions  of  courts 
are  on  a  different  footing.  In  copying  an  opinion, 
in^^ed,  we  generally  have  no  assurance  that  it  has 
not  been  copied  by  the  very  journal  from  which  we 
derive  it ;  although  of  course  in  the  two  particular 
instances  cited,  the  natural  presumption  would  be, 
as  no  doubt  the  fact  is,  that  the  Reporter  was  the 
first  publisher,  the  cases  being  from  the  District  of 
Columbia.  We  do  not  see  that  the  Reporter  has  any 
cause  to  rebuke  us. 

In  Mr.  Strahan^s  senate  bill,  in  regard  to  build- 
ing in  the  city  of  New  York,  he  proposes  to  have 
the  Legislature  of  the  State  of  New  York  enact 
that  "  all  plastering  mortar  for  the  scratch  coat 
shall  have  a  sufficient  quantity  of  long  hair  in  it, 
and  the  lathing  shall  have  openings  not  less  than 
five-sixteenths  of  an  inch  between  the  lath."  This 
is  descending  to  extraordinary  detail. 


Assemblyman  Strahan  proposes  to  let  married  peo- 
ple be  absolutely  divorced,  where  they  have  lived 
separate,  by  agreement,  for  four  years  l>ef ore  the  pass- 
age of  this  act,  and  since,  without  cohabitation,  and 
with  design  always  to  live  apart,  where  neither  is  de- 
pendent or  has  received  support  from  the  other,  and 
there  are  no  minor  children.  This  is  special  legisla- 
tion in  the  extreme.  If  such  a  law  is  advisable, 
why  limit  it  to  persons  who  have  lived  separate  four 
years  before  the  passage  of  the  act  f  The  thing 
smells  "fishy." 

NOTES  OF  CASES. 

THE  German  Imperial  Appellate  Court  has  h^ 
the  editor  and  the  pnbHsber  of  a  newi|Mi|Mr 
gnilty  of  publishing  obscene  writings  for  putttny 
the  following  advertisement  in  their  papvr:    **Aa 
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DDmarried  gentleman,  twenty-eight  years  old,  de- 
sires as  a  companion  on  a  jiiurney  to  Italy,  which 
will  last  three  or  fouriaonths,  a  lady,  not  too  youDg, 
with  pretty  looks.  Offers,  with  precise  statement  of 
conditions,  accompanied  by  photograph,  may  be 
sent  to  A.  H.  S.,  SB9,  care  of  this  office.  Strictest 
discretion  assured."  The  court  say  that  it  is  appti- 
rent  from  this  ndvertifiement  that  no  nurse  was  to 
be  engaged,  bat  that  sexual  relations  were  the  ob- 
ject; therefore,  because  the  purpose  ia  immoral,  the 
offense  is  made  out,  although  the  words  do  not  ap- 
pear obscene. 

The  current  number  of  the  Juriatische  Blaetter 
contains  several  interestiDg  decisions,  of  which  the 
following  is  a  synopsis:  1.  The  Austrian  law  makes 
marriage  brokage  contracts  unlawful.  A.  sued  B. 
on  a  promise  to  pa;  him  300  florins.     B.  proved  that 

A.  was  a  marriage  broker,  and  had  advertised  him- 
self as  such;  that  he  went  to  him  and  obtained  of 
him  the  address  of  a  person,  C,  who  was  desirous 
of  marrying;  that  then  be  gave  him  a  written  prom- 
ise to  pay  him  300  florins  if  the  marriage  should  be 
affected  between  him  and  C.  The  marriage  after- 
ward took  place.  A.  claimed  tluit  the  promise  was 
fpvon  him  merely  for  giving  B.  the  name  of  C.  and 
a  letter  of  introduction  to  her  brother;  that  he  had 
nothing  further  to  do  with  the  negotiations  between 

B.  and  C. ;  that  the  300  florins  were  to  be  given  him 
as  a  present.  Tlio  Imperial  Appellate  Court  de- 
cided that  the  fact  of  A.'b  being  a  professional  mar- 
riage broker,  and  the  promise  being  conditional  on 
the  accomplishment  of  the  marriage,  avoided  the 
contract.  Tha  main  object  of  the  law  ia  to  exclude 
from  marriage  contracts  all  influeoce  of  persons  who 
by  reason  of  a  promise  of  payment  hare  a  direct 
personal  interest  in  bringing  the  marriage  about. 
2.  Force  threatened  to  obtain  a  thing  legally  due  to 
a  person,  does  not  make  the  jiersoa  guilty  of  extor- 
tion—  erpreaamig  —  (probably  robbery  under  our 
laws  ia  more  nearly  tho  equivalent).  3.  A  person 
throwing  down  crosses  put  up  for  monuments  is 
guilty  of  injuring  "burial  places"  (^rabstattttn). 


In  MiUikm  v.  City  Council  of  Weaiher/ord,  Texa9< 
Supreme  Court,  March  11,  1881,  4  Tei.  L.  J.  400, 
it  waa  held  that  a  city  ordinance  prohibiting  the 
mere  renting  a  habitation  to  prostitutes  without  re- 
gard to  its  use,  and  making  the  same  a  penal  offense, 
is  unconstitutional.  The  law  in  question  also  made 
it  an  offense  for  a  prostitute  or  lewd  woman  to  in- 
habit any  place  in  the  city.  The  court  said:  "Al- 
though we  most  heartily  approve  the  desire  of  the 
city  council,  that  dens  and  haunts  of  prostitution, 
'going  down  to  the  chambers  of  death,' shall  be 
prohibited  and  suppressed,  and  that  their  inmates 
shall  not  be  permitted  to  ply  their  nefarious  traffic 
in  the  property,  reputation  and  souls  of  fellow-be- 
ings, witliin  the  limits  of  the  city,  yet  ws  are  of 
opinion  that  the  alleged  offense,  in  this  case,  did 
not  embTAce  such  act  which  the  council,  under  our 
ConstitDtion  and  laws,  had  the  power  to  make  penal. 
That  unfortunate  and  degrading  class,  against  whom 
Ihe  ordinance  waa  mainly  intended,  however  far 


they  may  have  fallen  beneath  the  true  mission  of 
women,  which  it  is  one  of  our  highest  durics  to 
foster  and  protect  in  social  and  domestic  hfe,  are 
still  human  beings,  entitled  to  shelter  and  Ihe  pro- 
tection of  the  law.  and  the  council  did  not  have  tha 
power  to  BO  far  proscribe  them,  as  a  class,  us  ta 
make  it  a  penal  offence  in  any  one  to  rent  them  & 
habitation  without  regard  to  its  use.  Such  an  ordi- 
nance is  null  and  void,  because  unreasonable  and  ia 
contravention  of  common  right.  Const.  1876,  CiU 
of  Rights,  55  10,  20;  Chi/  Lung  v.  FrtemaTi,  3  Otto, 
S75 ;  Hayden  v,  Nin/en,  5  Conn.  891 ;  Bayi  t.  OUy  ^ 
AppUton,  84  Wis.  548  ;  Barling  v.  We)t,  2B  id.  815; 
8.  C,  9  Am.  Rep.  576;  Aualin  v.  Murray,  16  Pick. 
181;  Ihinhamy.  Trusteed,  eb;.,  5  Cow.  463;  1  Dill,  on 
Mun.  Corp.,  §  350;  Cooley's  Const.  Lim,  (4th  ed.) 
246."  See  the  case  of  the  colored  woman,  ejected 
from  the  railway  car  because  she  waa  of  unchaste 
character,  33  Alb.  L.  J.  401. 

In  Buddet  y.  Ellert,  Indiana  Supreme  Court,  1 
Ind.  L.  R.  65,  it  was  held  that  although  tho  Code  of 
that  State  allows  an  unmarried  woman  to  maint^n 
an  action  for  her  own  seduction,  yet  this  remedy, 
being  purely  statutory,  and  not  existing  at  common 
law,  has  no  extra-territorial  force,  and  does  not  au- 
tliorizo  an  action  in  that  State  for  acts  of  seduction 
committed  in  another  State.  The  court  said,  adopt- 
ing Mr,  Rorer's  views  (Inter.  State  Law):  "  Where 
certain  acts  are  made  wrong  by  statute  which  were 
not  theretofore,  or  where  remedies  additional  to 
those  which  existed  at  common  law  are  provided  by 
statute,  advantage  can  be  taken  of  these  new  and 
additional  remedies  only  within  the  territory  or 
locality  in  which  the  statute  has  force.  These  con- 
stitute new  rights,  bo  to  speak,  and  depend  for  their 
enforcement  always  upon  the  statutes  by  which  they 
arc  created.  And  such  statutes  will  be  enforced 
only  by  the  courts  of  the  State  wherein  they  are 
enacted."  On  the  argument  of  comity  they  said: 
"The  rules  governing  the  prosecution  of  actions  by 
comity  between  States  have  no  application  to  this 
case,  for  two  reasons:  I.  Nothing  being  shown  to 
the  contrary  on  the  trial,  we  must  assume  that  the 
common  law  was  in  force  in  Ulinois  on  the  subject 
of  prosecution  for  seduction.  By  the  common  law, 
tho  appellee  acquired  no  right  of  action  against  the 
appellant  for  her  own  seduction,  and  hence  putting 
the  worst  possible  construction  upon  tho  evidence 
as  against  tho  appellant,  she  did  not  bring  with  her 
from  minois  any  right  of  action  to  be  enforced  in 
this  State.  8.  If  it  had  been  shown  upon  the  trial 
that  there  was  some  statute  of  Illinois  conferring 
upon  her  A  right  of  action  for  her  own  seduction, 
that  would  not  have  authorised  the  appellee  to 
prosecute  this  action  in  the  court  below,  npon  the 
principle  of  comity,  as  it  is  only  common-law  rights, 
or  such  rights  as  are  recognized  as  existing  by  tha 
general  usage  of  civilized  nations  which  can  be  en- 
forced by  comity  in  a  foreign  forum."  The  last 
conclusion  seems  to  be  contrary  to  that  of  DttiMek 
V.  Bailroad  and  Lvmard  v.  Cohmbia  ^eam  Sin,  Oo^ 
ante,  809,  811. 
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WHEN    OVER-VALUATIO^    AND    FALSE 
SWEARING  VITIATE  INSURANCE. 


IN  BeBnng  v.  Svea  Insurance  Co.^  54  Cal.  156,  it 
was  held  that  an  insurance  warranty  against 
over-valuation  is  broken  only  in  case  of  an  inten- 
tional over- valuation ;  and  a  provision  that  fraud  or 
false  swearing  shall  work  a  forfeiture  means  inten- 
tional false  swearing.  The  court  said:  **It  may 
indeed  be  true  that  if  the  discrepancy,  in  mew  of 
all  the  circumstances^  is  so  great  as  to  convey  the 
conviction  of  fraud  to  the  reasonable  mind,  the 
jury  should  find  fraud,  as  they  should  find  in  ac- 
cordance with  the  fact  in  respect  to  every  other 
subject,  and  in  a  plain  case  of  a  finding  against  evi- 
dence the  trial  court  should  grant  a  new  trial.  But 
it  must  be  apparent  that  the  effects  of  such  discrep- 
ancies must  vary  innumerably,  reference  being  had 
in  each  case  to  the  circumstances  under  which  the 
statement  is  made  by  the  assured,  its  greater  or  less 
positiveness,  and  the  consideration  whether  the  ver- 
dict itself  is  in  the  particular  instance  to  be  treated 
as  based  upon  positive  data,  or  as  an  estimate  only, 
approximating  exact  justice.  So  complicated  a 
question  is  one  peculiarly  for  the  jury,  the  deter- 
mination of  which  by  that  body  can  only  be  set 
aside  when  the  court  is  clearly  convinced,  after  full 
consideration  of  all  the  incidents  made  to  appear  at 
the  trial,  that  the  verdict  is  wrong." 

That  over-valuation,  to  vitiate  a  policy  when  a 
mere  representation,  must  be  intentional,  is  held  in 
Fuller  V.  Boston  Mut.  Fire  Ins,  Co.,  4  Mete.  206; 
Field  V.  Ins,  Co.  of  N  A.,  6  Biss.  (U.  S.)  121 ;  Stew- 
art V.  PJwenix  Fire  Ins.  Co.,  5  Hun,  261 ;  Laidlaw  v. 
Liverpool  and  London  Ins.  Co.,  13  Grant  Ch.  377; 
Cox  V.  uEtna  Ins}  Co.,  29  Ind.  586;  Bonham  v.  lowa^ 
etc.,  Ins.  Co.,  25  Iowa,  328;  Rinch  v.  Niagara,  etc., 
Ins.  Co.,  21  U.  C.  (C.  P.)  464;  WUliams  v.  Phcenix 
Mre  Ins.  Co.,  63  Me.  67;  Am.  Ins.  Co.  v.  Gilbert,  27 
Mich.  429;    Park  v.  Lycoming  Ins.  Co.,  79  Ind.  402. 

Mr.  Wood  (Fire  Ins.,  5220)  states  the  rule  as  to 
misrepresentations  of  value:  **It  must  either  be 
shown  that  the  insured  knew  that  it  was  worth  less, 
or  the  actual  value  of  the  property  must  he  so  much 
less  than  that  stated  as  to  warrant  a  presumption 
that  the  error  was  intentional,  and  the  burdea  is  on 
the  insurer  to  show  the  fraud." 

So  in  Wall  v.  Howard  Ins.  Co.,  51  Me.  32,  where 
the  valuation  of  the  insured  was  $2,400,  and  the 
jury  found  the  value  $1,040,  the  insurer  was  held 
released;  and  in  Catron  y.  Tenn.  Ins.  Co.,  6  Humph. 
176,  a  valuation  of  $12,000,  by  the  insured,  the  actual 
value  being  $8,000,  was  held  ns  a  matter  of  law  a 
fraudulent  over-valuation ;  and  so  in  Phcenix  Ins. 
Co.  V.  Munday,  5  Cold.  547,  where  the  loss  was 
stated  at  $15,989.18,  and  the  jury  found  it  $12,043; 
and  in  Protection  Ins.  Co.  v.  Hull,  where  the  valua- 
tion was  $4,500,  and  the  real  value  from  $3,000  to 
$3,600. 

But  in  Moore  v.  Protection  Ins.  Co.,  29  Me.  47,  it 
was  held  that  where  the  plaintiff  swore  in  his  proofs 
that  the  value  of  the  goods  consumed  was  $2,800, 

A  the  jury  found  it  $1,853,  there  was  no  evidence 

falsG  swearing  to  justify  setting  aside  the  ver- 


dict. To  same  effect,  Wo^f  v.  Goodhue  Fire  Ins. 
Co.,  43  Barb.  400,  where  the  loss  was  stated  at 
$3,041.36,  and  the  verdict  was  $412.27;  Oerhauser 
V.  N  B.  Ins.  Co.,  7  Nev.  174,  valuation  $6,000,  ver- 
dict $3,000;  Unger  v.  Peoples'  Fire  Ins.  Co.,  4  Daly, 
96,  valuation  $9,989.03,  verdict  $6,500;  Marehesseau 
V.  Merchants'  Ins.  Co.,  1  Rob.  (La.)  488,  valuation 
$15,549,  verdict  $8,000;  Planter^  Ins.  Co.  v.  D^ord, 
38  Md.  382,  an  excessive  estimate  of  888  hides  in 
3,159. 

In  Williams  v.  Phosnix  Fire  Ins.  Co.,  61  Me.  67, 
the  total  insurance  was  $2,500,  and  the  verdict 
was  for  $1,202:  The  court  said  the  question  was 
for  the  jury,  and  that  ''the  discrepancy,  between 
the  value  of  the  goods  as  found  by  the  jury  and 
the  amount  insured,  is  not  so  great  as  to  make  it 
absolutely  incredible  that  the  over-valuation,  and 
the  over-estimate  in  the  proofs  of  loss,  may  have 
occurred  without  positive  dishonesty  or  fraudulent 
intent  on  the  part  of  the  plaintiff.  The  owner  of 
goods  may  fairly  be  expected  to  set  a  higher  value 
on  them  than  anybody  else  would,  and  whatever 
might  be  the  suspicions  excited  by  a  perusal  of  the 
testimony  here,  we  cannot  say  that  it  ia  demon- 
strated that  the  jury  erred  in  relieving  the  plaintiff 
from  the  imputation  of  fraudulent  intent." 

In  National  Bank  v.  Ins.  Co.,  95  U.  S.  673,  it  was 
held  that  a  representation,  not  amounting  to  a  war- 
ranty, of  the  value  of  the  property  insured,  although 
an  over-valuation,  will  not  vitiate  the  policy  unless 
it  appears  that  it  was  intentionally  excessive.  The 
valuation  was  $30,000;  the  value  as  found  by  the 
trial  court  was  $20,000. 

Mr.  Wood  says  (Fire  Ins.,  426,  note  3)  that  *'it 
has  been  held,  however,  that  a  false  statement  of 
the  cash  value  of  property  upon  which  insurance 
was  asked,  although  not  fraudulent,  would  avoid  a 
policy."  The  cases  which  he  cites  to  this,  however, 
do  not  sustain  the  statement,  and  he  undoubtedly 
states  the  true  doctrine  in  the  text,  as  follows :  **  But 
whatever  may  be  the  number  of  decisions,  holding 
the  one  way  or  the  other,  there  can  be  no  doubt, 
that  in  conformity  with  the  ordinary  rules  of  con- 
struction applied  to  insurance  contracts,  and  the 
ordinary  principles  of  justice  and  fair  dealing  upon 
which  they  are  supposed  to  be  predicated,  a  policy 
cannot  be  held  void  for  the  breach  of  such  a  condi- 
tion, unless  the  over-valuation  is  intentional  and 
fraudulent,  and  not  a  fair  expression  of  the  honest 
judgment  of  the  insurer,  and  the  fact  that  the  prop- 
erty is  considerably  over- valued  does  not  of  itself 
establish  such  fraud  upon  the  part  of  the  assured  as 
avoids  the  policy." 

That  false  swearing,  to  vitiate  the  policy,  must 
be  intentional  and  material,  is  held  in  Marion  v. 
Great  Rep.  Ins.  Co.,  35  Mo.  148;  FrankUn  Fire  Ins. 
Co.  V.  Updegraff,  43  Penn.  St  850;  Ins.  Co.  v. 
Weides,  14  Wall.  375;  Moadinger  Y.Jieehanics'  Firs 
Ins.  Co.,  2  Hall,  490;  Franklin  Ins.  Co.  v.  Ouher, 
6  Ind.  137 ;  Israel  v.  TeuUmia  Ins.  Co.^  28  La.  Ann 
689. 

In  Dogge  v.  North-weatem  Nat.  /lu,  Cb.,  49  Wk 
501,  there  was  no  specific  proyidon  ia  the  poli<7 
against  over-valuation,  bat  the  policy  prorided  that 
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any  claim  under  it  should  be  forfeited  by  an  attempt 
at  fraud  by  false  swearing,  etc.  The  total  amount 
of  insurance  was  $1,150;  the  plaintiff,  in  his  proofs 
of  loss,  under  oath,  stated  the  value  of  the  property 
at  over  $5,000;  and  the  referee  found  its  value  to 
be  $2,000,  but  also  found  that  plaintiff  did  not 
knowingly,  willfully  and  for  the  purpose  of  defraud- 
ing defendant,  swear  to  a  false  statement  of  the 
value,  but  grossly  exaggerated  its  value  and  quan- 
tity in  consequence  of  his  imperfect  knowledge  of 
the  English  language,  while  acting  imder  the  direc- 
tion of  the  person  who  aided  him  in  making  the 
proofs.  Heldy  that  upon  these  findings  plaintiff  was 
not  precluded,  upon  the  ground  of  fraud,  from  re- 
covering. The  court  said:  ** Under  these  circum- 
stances, if  the  plaintiff  did  honestly,  or  without  any 
fraudulent  intent,  place  an  extravagant  valuation 
upon  the  property,  it  would  not  prevent  a  recovery 
upon  the  policy.  Parker  v.  Amazon  Ins,  Co.^  84 
Wis.  364 ;  Ins,  Co,  v.  Weides,  14  Wall.  875 ;  Wittiams 
V.  Phosnix  Fire  Ins.  (7(?.,  61  Me.  67;  Moore  y.  Pro- 
tection Ins,  Co.,  29  id.  97;  Franklin  Fire  Ins.  Co.  v. 
Updegraff,  43  Penn.  St.  850;  Marion  v.  Qreat  JRe- 
pitblic  Ins.  Co.  of  St.  Louis,  35  Mo.  148;  Wolf  v. 
Goodhue  Fire  Ins,  Co,,  43  Barb.  400.  Nothing  is 
more  common  in  the  affairs  of  life  than  for  men  to 
over-value  their  property ;  and  when,  as  the  referee 
finds  in  this  case,  it  is  not  done  with  any  fraudu- 
lent purpose,  it  should  not  avoid  the  policy.  *  It  is 
only  fraudulent  false  swearing  in  furnishing  the  pre- 
liminary proofs,  or  in  the  examinations  which  the 
insurers  have  a  right  to  require,  that  avoids  the  poli- 
cies." 14  Wall.  183.  The  discrepany  between  the 
valuQ  of  the  property  as  found  by  the  referee  and 
as  stated  by  the  plaintiff  in  his  proofs  of  loss  is  not 
80  great  as  to  warrant  a  court  in  assuming  that  the 
over- valuation  was  made  with  a  fraudulent  intent, 
or  for  the  purpose  of  obtaining  some  undue  ad- 
vantage over  the  company." 

In  Leach  v.  Republic  Fire  Ins,  Co.,  58  N.  H.,  it 
was  held  that  an  over-valuation  of  property  de- 
stroyed, made  under  oath  by  the  assured  and 
through  carelessness  and  inattention  to  the  subject, 
but  which  by  due  attention  could  not  have  been 
honestly  made,  though  not  to  defraud  the  company, 
is  a  ground  of  forfeiture,  for  fraud  and  false  swear- 
ing, of  all  claim  under  the  policy.  Such  a  repre- 
sentation is  fraudulent.  Kerr  on  Fraud  and  Mist., 
54,  55;  8Ume  v.  Denny,  4  Mete.  151;  Harding  v. 
Randall,  15  Me.  332.  Although  there  was  no  posi- 
tive intent  to  defraud  ttie  defendants,  the  false  esti- 
mate was  designed  for  the  defendants  to  act  upon 
as  true,  and  tended  to  produce  the  same  mischief 
tiiat  would  result  from  actual  and  willful  falsehood. 
Ignorance  of  what  the  plaintiff  was  bound  to  know 
was  not  innocence,  and  gross  negligence  in  a  matter 
80  grave  was  a  positive  wrong.  2  Pars,  on  Cont. 
785.  In  an  over- valuation,  grossly  out  of  propor- 
tion to  the  actual  value  of  the  property,  the  plaintiff 
18  not  entitled  to  immunity  from  the  charge  of  fraud. 
Wall  V.  Howard  Ins,  Co.,  51  Me.  82. 

In  BohbiU  v,  Liverpool,  etc..  Ins,  Co,,  66  N.  C.  70, 
there  was  »  warranty  that  the  cash  value  was  $80,- 
000,  and  the  insurance  wa^  for  $20,000.    It  was 


held  substantially  that  the  warranty  was  broken  if 
the  cash  value  was  not  as  stated,  although  not  fraud- 
ulently misstated. 

In  BouteUe  v.  Westchester  Fire  Ins.  Co.,  61  Vt.  4; 
S.  C,  81  Am.  Rep.  666,  it  was  held  that  a  policy  of 
fire  insurance  conditioned  to  be  void  for  over-vidua- 
tion  is  avoided  by  any  substantial  over-yaluation 
whether  fraudulent  or  innocent.  The  cases  cited  in 
the  opinion  are  not  in  point,  except  two,  and  these 
are  cited  above. 

PIERCE* S  LA  W  OF  RAILROADS.* 

SPHERE  are  at  the  present  time  two  distinct  methods 
J-  of  preparing  works  on  8i>ecial  subjects,  each  of 
which  has  its  peculiar  advautaKCs.  lu  one  class  the 
statutes  themselves  form  the  text,  and  the  thought, 
labor  and  research  of  the  author  are  presented  to  the 
reader  In  notes  and  authorities  appended  to  each  indi- 
vidual section.  Of  this  class  the  Annotated  Code  of 
Practice,  wherever  codes  have  been  adopted,  afford 
conspicuous  examples.  In  England,  where  railway 
legislation  for  the  whole  kingdom  has  been  codified, 
this  course  has  been  pursued  by  the  most  recent  writers 
on  railway  law;  as  Shelf ord«  who  devotes  his  first 
volume  to  General  Railway  Acts  and  his  second  vol- 
ume to  Consolidated  Clauses  Acts;  and  in  the  still 
later  work  of  Godefroi  &  Short,  which  has  now  become 
the  recognized  authority  on  railway  law  in  Great 
Britain.  This  C9ur8e  has  also  been  pursued  by  Mo- 
Ma8ter*8  brief  but  very  valuable  work  on  New  York 
Railroad  Law,  published  in  1871.  In  the  other  class 
the  body  of  the  work  is  a  consecutive  treatise,  illus- 
trated with  notes,  in  which  work  the  statutes  are  sub- 
ordinated to  the  order  of  arrangement,  and  the  author- 
ities found  in  the  reports  have  a  more  apparent  if  not 
a  more  intrinsic  importance.  Deas,  In  bis  Law  of 
Railways  applicable  to  Scotland,  1873,  endeavors  to 
combine  the  excellencies  of  both  systems  by  first  writ- 
ing a  treatise  and  then  giving  the  statutes  in  chrono- 
logical order  in  an  appendix.  The  standard  work  of 
Sir  William  Hodges  on  the  Law  of  Railways,  Railway 
Companies  and  Railway  Investments  Is  the  best  ex- 
ample of  this  latter  class  on  railway  laws  in  England. 

Of  course  this  Is  the  only  feasible  plan  for  an  Amer- 
ican writer  who  intends,  as  Mr.  Pierce  does,  to  offer 
a  work  for  general  acceptance  throughout  the  United 
States.  Taking  this  form,  he  commences  his  work 
with  the  existence  of  the  corporation,  Its  officers  as 
related  to  the  corporation.  Its  stockholders  and  the 
public,  the  creation  of  Its  stock,  the  capital  stock  with 
all  its  incidents  of  private  and  municii>al  subscriptions, 
dividends  and  preferred  stock.  This  portion  of  the 
work  is  valuable  in  relation  to  every  kind  of  corpora- 
tion as  well  as  those  for  which  it  was  specially  written, 
and  every  lawyer  who  has  occasion  to  study  any  of 
these  questions  will  find  this  volume  exceedingly  help- 
ful. Then  four  chapters  are  devoted  to  the  location  of 
the  road  and  acquisition  of  the  right  of  way  by  purchase, 
by  right  of  eminent  domain,  and  over  highways.  The 
next  seven  chapters  are  devoted  to  its  liabilities  for 
injuries,  classified  as  torts  in  general,  negligence,  in- 
juries to  travellers  on  highways,  injuries  to  servants, 
to  cattle,  and  to  property  by  fire.  Following  these 
are  the  three  closing  chapters  on  legislative  control, 
taxation  and  the  power  of  the  corporation. 

It  will  thus  be  seen  that  the  topics  which  are  treated 
at  large  in  other  wprks  on  negligence  and  common  car- 
riers do  not  comprise  the  bulk  of  the  volume,  bat  are 
rather  relegated  to  such  other  works.  In  fact,  duties 
as  a  common  carrier  are  very  lightly  touched  upon ; 
for  example,  the  chapter  on  injuries  to  cattle  relates 

*A  Treattte  on  the  Law  of  Railroads,  by  ^Edward  L.  R«rQ^, 
Boston :  Little,  Brown  ft  Co.,  1881 .    P^.  ^Sft. 
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solely  to  cattle  in  adjacent  fields,  on  hi^^hways,  and  on 
the  track;  it  does  not  refer  to  rights  and  duties  as 
a  carrier  of  cattle  at  all. 

The  brevity  and  comprehensiveness  of  tho  title  of 
this  work  is  characteristic  of  the  most  notable  feature 
of  the  work  itself.  It  is  tho  author's  evident  desire  to 
t'limiiiate  every  superfluous  word.  In  this  purpose  he 
has  adminibly  succeeded.  We  know  of  no  American 
work  that  has  excelled  this  in  condensation.  In  this 
one  volume  of  loss  than  550  pages  the  learned  author 
has  compacted  more  law »nd  has  cited  mi>re  cases  than 
can  be  found  elsewhere  in  the  same  compass.  The 
amount  of  material  here  used  would  have  been  ex- 
panded by  most  authors  into  two  or  three  volumes. 
Page  after  page  bristles  with  citations  of  causes,  tho 
lilies  of  which  alono  occupy  nearly  one-third  of  tho 
page,  while  tho  remainder  of  the  page  boils  down  in 
terse  sentences  the  law  derived  therefrom.  The  work 
is  a  model  of  brevity.  It  is  interesting  to  notice  how 
Iho  author  has  grown  with  the  study  of  the  subject. 
In  his  first  edition  he  cited  less  than  1,400  autiioritics. 
In  this,  so  enormous  has  been  tho  mass  of  litigation 
concerning  and  affecting  railroads  in  the  past  twenty 
yeiirs,  ho  cites  about  4,500  cases.  Not  only  in  number 
of  cases  has  there  been  this  extraordinary  increase;  in 
new  and  complex  problems  on  tho  application  of  estab- 
lished principles  to  new  conditions,  in  exceptions  en- 
grafted on  general  principles  and  in  special  exceptions 
to  the  main  exception,  the  material  necessary  to  be 
digested  has  likewise  enormously  increased.  Not- 
withstanding this  the  law  haa  been  compressed  into  a 
volume  that  is  substantially  the  same  as  the  first  edi- 
tion. The  capacity  to  accomplish  this  involves  the 
ability  to  write  well.  Its  composition  is  worthy  of  the 
reputation  which  its  accomplished  author  has  achieved 
in  general  literatuie.  In  reading  the  volume  we  notice 
but  one  inaccuracy,  and  that  should  have  been  cor- 
rected by  the  proof-reader.  On  page  fifty  it  ap- 
pears that  "the  failure  of  subscribers  to  pay  a  certain 
per  cent,  usually  five  or  ten,  on  the  amount  subscribed 
which  the  charter  or  statute  requires  to  be  paid  at  the 
time  of  the  subscription,  has  been  held  in  some  States 
essential  to  the  validity  of  the  subscription." 

Perhaps  the  doctrine  laid  down  in  OxUide  v.  N.  E, 
Ry.  Co.,  15  C.  B.  (N.  8.)  180,  and  Johmon  v.  Midland 
Ry.  Co.,  L.  R.,  18  Ex.  360;  8.  C,  6  R.  C.  61,  that  a  car- 
rier may  limit  his  common-law  obligation  as  a  common 
carrier  by  contracting  to  carry  a  specific  kind  of  mer- 
chandise only  from  one  station  to  another  particular 
station,  and  iu  such  case  he  is  not  bound  to  carry  such 
merchandise  to  or  from  intermediate  stations,  did  not 
strictly  come  within  the  scope  of  the  work,  in  the  au- 
thor*8  judgment.  But  it  is  a  doctrine  that  should  not 
have  been  omitted  in  a  work  of  this  character,  particu- 
larly in  |.he  present  agitation  of  the  power,  necessity 
and  limits  of  legislative  control  over  the  gigantic  rail- 
road monopolies  in  this  country.  We  also  take  excep- 
tion to  the  unqualified  statement  that  the  charters  of 
private  corporations  are  contracts  that  cannot  be  im- 
paired by  the  Legislature,  laid  down  in  the  first  chap- 
ter of  the  work,  upon  the  authority  of  the  DaHmonUi 
College  case ;  because  the  learned  author  should  have 
stated  in  that  connection  that  under  the  Grainger  de- 
oisionsand  the  decisions  in  Mnnny.  Illinois,  in  04  U.  S. 
113,  railroad  corporations  are  not  private  corporations 
in  that  sense,  and  therefore  they  are  iu  a  peculiar  man- 
ner subject  to  such  control. 

These  however  are  trivial  blemishes.  A  serious  de- 
fect in  the  work  is  its  index.  The  value  of  a  proper 
and  copious  index  can  scarcely  be  overrated .  An  or- 
ganization has  been  formed  in  England,  entitled  the 
Index  Society,  for  the  express  purpose  of  properly 
indexing  the  works  of  standard  authors.  In  this  vol- 
ume the  index  is  so  meager  that  it  impresses  us  that  that 
duty  was  devolved  upon  some  law  student  who  bad  not 
developed  aujr aptitude  for  the  work.   If  iutentiuual,  it 


was  misplaced  brevity ;  but  that  It  was  not  so  is  shown 
by  such  titles  as  ''inducement,**  with  sab-titles  of 
"effect  of,  in  liabilities  for  injuries,**  "effect  of,  iu 
oases  of  injuries  to  children;  **  and  on  tho  same  page 
**  invitation,'*  with  the  same  sub-titles  and  no  others. 
Then  wc  find  "powers,  corporate*'  and  "corporate 
powers,**  but  with  "  existence,  corporate  **  there  is  no 
"corporate  existence;*'  and  also  there  is  "exclusive 
grants,*'  but  no  "  grants/*  We  also  find  the  following : 
"proximate  and  remote  negligence,**  "consequential 
injuries  '*  and  "  causa  proxima,**  which  show,  with  the 
other  titles  in  the  index,  that  there  was  no  method 
pursued  in  preparing  the  index.  Thus  in  "exclusive 
grants **  the  adjective  controlled;  in  "powers,  corpo- 
rate** the  noun  controlled;  and  in  "corporate  exist- 
ence** both  were  indexed;  while  on  the  other  hand 
the  most  obvious  titles  were  wanting.  It  can  be  safely 
said  that  they  ought  to  be  doubled.  We  poiut  out  this 
defect  because  of  its  importance  to  practical  lawyers 
who  purchase  or  consult  such  works  not  for  the  pur- 
pose of  perusal  but  for  reference  to  some  particular 
topic,  and  because  in  a  future  edition  it  can  be  so 
readily  rectified. 

But  we  recur  to  the  beginning  of  our  article  to  pay 
that  this  is  a  valuable  work  and  will  prove  a  valuable 
acquisition  to  any  public  or  private  law  library. 


BURIAL  GROUND  NOT  A  NUISANCE. 
MAINE  SUPREME  JUDICIAL  C50URT,  AUGUST  4.  1880. 

Monk  v.  Packard. 

A  burial  ground  which  does  not  affect  the  physical  health  of 
the  occupants  of  a  dwelling-house  near  which  it  is  located 
nor  their  olfactories  by  any  effluvia  from  the  graves,  is  not 
in  law  a  nuisance.  The  human  contents  of  graves  cannot 
offend  the  senses  in  a  legal  point  of  view.  To  become  a 
nuisance  the  graves  or  their  contents  must  be  such  in  Uieir 
effect  as  naturally  to  interfere  with  the  ordinary  comfort 
phjrsically  of  human  existmice,  and  the  inconvdiience 
must  be  something  more  than  fancy,  delicacy  or  fastid- 
iousness. 


0 


N  motion.    Action  for  a  nuisance.     The  facts  ap- 
pear in  the  opinion. 

O.  H.  Hersey  and  Enoch  Foifter,  for  plaintiff. 
Black  S:  Holt,  for  defendants. 


YiROiN,  J.  This  is  an  action  on  the  case  for  an 
alleged  nuisance,  consisting  of  a  private  burying 
ground  containing  seven  or  eight  graves,  situated  near 
the  plaintiff's  dwelling-house. 

Prior  to  1860,  the  father  of  two  of  the  defend*nts, 
and  of  the  wives  of  the  other  defendants,  owned  about 
fourteen  acres  of  land  on  the  east  side  of  the  county 
road  in  a  sparsely  settled  part  of  Hebron.  The  north- 
east (biiok)  corner  of  the  lot,  bounded  on  the  east  by 
the  high  bank  of  a  brook,  was  appropriated  for  a  private 
burial  plac^,  in  which  at  various  times  from  fifteen  to 
forty  years  ago  some  nine  or  ten  bodies  had  been  buried 
in  a  somewhat  promiscuous  manner.  It  was  ueTer  In- 
closed and  it  had  no  definite  boundaries;  but  It  was 
separated  from  the  remaining  portion  of  the  lot  by-a 
board  fence  extending  from  the  road  easterly  near  the 
graves  to  the  brook,  leaving  about  an  acre  north  and 
the  remainder  south  of  the  fence. 

In  1850  one  of  the  defendants  came  Into  poeaeaslon 
of  the  larger  parcel,  erected  thereon  a  small  house  the 
front  of  which  was  about  thirty-three  feet  from  the 
road  with  the  north  end  about  the  same  dlstaiioe  from 
the  board  fence ;  and  in  the  rear  of  the  house  but  quite 
near  to  it  a  small  stable  with  Its  north  end  flush  with 
the  fence. 

In  1868  the  plaintiff  purohaaed  tha  laiger  panel  of 
land  with  the  buildings  theveooy  dug  a  waO  wnmm  tbir- 
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teen  feet  hi  depth  aud  about  neveuty  feet  from  the 
fence,  between  the  bouse  and  the  road,  aud  has  occu- 
pied the  premises  most  of  the  time  since. 

In  1875  the  defendants  fenced  off  the  south-west 
(front)  comer  of  the  small  lot,  inclosing;  a  parcel  thereof 
thirty-three  feet  on  the  road  and  extending  back  nearly 
to  the  north-east  (back)  corner  of  the  stable  for  a  new 
burying  ground;  and  into  this  they  removed  there- 
mains  of  all  the  old  graves  except  two,  one  of  which 
being  included  within  the  new  inclosure  and  the  other 
not  removable  on  account  of  water  in  the  grave.  One 
of  the  reasons  for  removing  the  graves  was  the  caving 
off  of  the  bank  of  the  brook  as  it  was  worn  away  by 
spring  and  fall  fresbetH,  which  bad  nearly  reached  the 
graves  nearest  the  bank.  The  old  board  fence  was  re- 
moved and  a  double  wall«  faced  on  the  side  next  the 
plaintiff's  premises,  wus  substituted;  the  new  ceme- 
tery was  tastefully  graded  and  suitable  headstones 
erected  at  the  several  graves,  the  nearest  being  about 
forty  feet  from  and  opposite  to  the  window  of  the 
plaintiff's  sitting-rtKim  and  also  in  plain  view  from  his 
front  windows  and  door.  As  first  located,  the  graves 
were  only  visible  from  the  back  rooms  of  his  bouse. 

The  plaintiff  claimed  this  new  graveyard  to  be  a 
nuisance,  for  the  reason  that  its  pik)ximity  and  relative 
position  render  his  residence  uncomfortable  and  the 
enjoyment  of  his  pniperty  disagreeable;  and  that  it 
has  rendered  the  water  in  his  well  unpalatable  and  un- 
wholesome, and  has  lessened  the  market  value  of  his 
property. 

The  jury,  under  instructions  not  excepted  to,  re- 
turned a  verdict  for  the  plaintiff  and  assessed  damages 
in  the  sum  of  twenty  -five  dollars,  which  the  defendants 
ask  us  to  set  aside  as  being  against  law  and  the  weight 
of  evidence. 

.  There  is  no  pretense  that  the  plaintiff's  physical 
health  or  his  olfactories  have  in  any  degree  been  af- 
fected by  any  eflSiJvia  from  the  new  graves;  for  the 
undisputed  testimony  is  overwhelming  that  they  con< 
tained  nothing  which  could  render  such  a  result  pos- 
sible. And  if  the  verdict  was  based  upon  testimony  of 
the  plaintiff  that  the  water  in  his  well  (which  is  closely 
covered  about  the  pump  and  has  nevei'  been  cleaned 
out)  *'  tastes  bad  and  smells  bad  "  on  account  of  a  few 
dry  bones  buried  seventy  feet  distant  therefrom  with 
level  ground  intervening,  it  would  be  so  manifestly 
erroneous  and  against  the  weight  of  evidence,  we 
should  not  hesitate  to  set  it  aside. 

Nor  can  the  verdict  bo  sustained  upon  the  s<»le 
ground  of  the  cemetery's  proximity  to  the  plaintiff's 
premises  and  the  consequent  depreciation  of  the 
market  value  of  his  property.  For  a  repository  of  the 
bodies  of  the  dead  is  as  yet  indispensable,  and  wher- 
ever located  it  must  ex  necessitate  be  in  the  vicinity  of 
the  private  property  of  some  one  who  might  prove  its 
market  value  injuriously  affected  thereby.  Nevs  Or- 
leans  v.  Wardens^  i'£c.,  11  La.  Ann.  244. 

But  assuming  that  the  jury,  in  respect  to  these  mat- 
ters, found  in  behalf  of  the  defendants  and  concluded 
that  there  was  no  injury  to  the  plaintiff's  property  or 
to  his  physical  health  or  comfort,  and  based  their  ver- 
dict solely  upon  the  ground  that  on  account  of  its  rela- 
tive position  with  the  plaintiff's  house,  the  cemetery 
inevitably  meets  his  immediate  view  whenever  he 
looks  from  the  north  window  of  his  sitting-room  or 
steps  from  his  door,  and  that  thereby  the  comfortable 
enjoyment  of  his  dwelling-house  is  interfered  with  — 
then  the  defendants  contend  that  the  verdict  is  against 
law  —  upon  the  ground  that  such  discomfort  is  one 
purely  mental,  and  is  not  a  cause  of  action. 

It  cannot  be  doubted  that  the  law  recognizes  that  to 
be  a  nuisance  which  is  naturally  productive  of  seusible 
personal  discomfort  as  well  as  that  which  causes  injury 
to  property.  5t.  Helens  Smelting  Co.  v.  Tipph^,  11  H. 
L.  (*as.  G42.  But  it  must  injuriously  affect  the  senses 
or  uiMTet.  Thus  sound,  whether  caused  by  a  looomotive 


blowing  off  steam,  the  ringing  of  t>ells  or  the  barking 
of  dogs,  whenever  it  becomes  sufficient  to  injuriously 
affect  residents  in  the  neighborhood,  is  actionable. 
First  Baptist  Church  v.  R.  R,  Co.,  5  Barb.  79,  and  cases 
there  cited.  To  become  actionable,  the  effect  of  sound 
must  be  such  as  naturally  to  interfere  with  the  ordi- 
nary comfort,  physically,  of  human  existence,  and  the 
inconvenience  must  be  '*  something  more  than  fancy, 
delicacy  or  fastidiousness."    Cooley  on  Torts,  600. 

Cemeteries  are  not  necessarily  even  shocking  to  the 
senses  of  ordinary  persons.  Many  are  rendered  at- 
tractive by  whatever  appropriate  art  and  skill  can  sug- 
gest, while  to  others  of  morbid  or  excited  fancy  or 
imagination  they  become  unpleasant  and  induce 
mental  disquietude  from  association,  exaggerated  by 
superstitious  fears.  The  law  protects  against  real 
wrong  and  injury  combined,  but  not  against  either  or 
both  when  merely  fanciful. 

The  human  contents  of  these  graves  cannot,  as  they 
lie  buried  there,  offend  the  senses  in  a  legal  point  of 
view.  The  memorial  stones  alone  affect  the  senses, 
and  the  same  would  result  to  the  superstitious,  though 
nothing  human  lay  beneath  them.  If  this  burial 
ground  is  under  the  circumstances  a  private  nuisance, 
then  is  it  also  a  public  nuisance?  to  every  traveller  who 
passes  on  that  road,  as  well  as  every  soldiers*  monu- 
ment in  the  country.  See  Cooley  on  Torts,  602  et  seq,; 
Dames  v.  Ha/Tiom,  54  Me.  124. 

We  think  the  verdict  is  against  law,  and  it  must  be 
set  aside. 


INSURANCE  AOAlNSr  FIRE  BY  ONE  HOUK 
INO  MECHANICS  LIEN, 


UNITED  STATES  SUPREME  COURT,  MARCH  28, 188L 


RoYAii  Insurance  Company  of  Liverpool  v.  Stin- 

SON. 

One  building  a  hotel  on  contract,  to  secure  what  was  due  him, 
filed  a  mechanic's  lien  and  commenced  action  thereon. 
While  the  action  was  pending  he  took  a  fire  policy  on  the 
building,  the  policy  stating  his  interest  to  be  that  of  con- 
tractor and  builder.  The  building  being  burned,  the  in- 
sured did  not  further  prosecute  the  action  on  the  Hen.  In 
an  action  upon  the  policy,  Aeld,  that  the  failure  of  the 
plaintiff  to  prosecute  his  suit  upon  the  lien  was  not  a  de- 
fense and  that  plaintiff  had  an  insurable  interest  in  the 
property. 

IN  error  to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts.    The  opinion 
states  sufficient  facts. 

Bradley,  J.  This  was  an  action  on  a  policy  of  in- 
surance against  loss  or  damage  by  fire.  Stinson,  the 
plaintiff  below,  had  a  contract  to  build  a  hotel  to  be 
called  the  Webster  House,  at  Marshfield,  Plymouth 
county,  Massachusetts,  for  the  sum  of  $25,000,  and  had 
nearly  completed  it;  but  failing  to  get  his  payments 
from  the  owner,  he  stopped  work  and  took  the  neces- 
sary steps  for  securing  a  mechanic's  lien  on  the  build- 
ing. For  this  purpose  he  filed  the  required  statement 
with  the  town  clerk,  and  commenced  an  action  to 
enforce  his  lien  within  the  period  prescribed  by  law. 
Whilst  this  action  was  pending,  in  July,  187S,  he  pro- 
cured the  policy  in  question  from  the  plaintiffs  in 
error,  the  defendants  below,  insuring  him  for  three 
months  against  loss  or  damage  by  fire  to  the  amount 
of  $5,000  on  the  building—  the  policy  stating  his  inter- 
est to  be  that  of  contractor  and  builder.  The  loss 
occurred  during  the  continuance  of  the  policy,  and 
due  notice  was  given.  After  the  fire  the  plaintiff  did 
not  further  prosecute  his  action  to  enforce  the  lien, 
but  commenced  the  present  action  for  the  amount  of 
his  insurance.  When  the  building  contract  was  en- 
tered into,  and  until  the  loss  occurred,  the  property 
on  which  the  building  was  erected  waa  «ah\%^\i>^^ 
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mortgage  for  a  debt  of  $17,000,  being  the  purchase- 
money  which  tho  owner  had  agreed  to  paj  to  the 
former  owner,  and  which  is  conceded  to  have  been  a 
lien  on  the  whole  property  prior  to  that  of  the  plaint- 
iff. Two  defenses  were  made  by  the  insurance  com- 
pany to  the  action ;  first,  the  failure  of  the  plaintiff  to 
prosecute  his  suit  for  enforcing  his  lien;  secondly, 
want  of  insurable  interest,  from  the  alleged  fact  that 
the  property,  at  the  time  of  tho  loss,  was  not  worth 
more  than  the  amount  of  the  prior  mortgage.  The 
court  overruled  these  defenses,  and  charged  the  jury 
substantially  as  follows,  namely:  that  if  the  plaintiff 
had  a  valid  builder's  lien  when  tho  policy  was  effected, 
which  could  have  been  enforced  by  the  decree  of  the 
appropriate  court  against  the  equity  of  redemption  of 
the  property,  and  if  it  was  a  valid  and  subsisting  lien 
at  the  time  of  the  loss,  it  was  Immaterial  whether  he 
did  or  did  not  subsequently  perform  those  acts,  the 
non-performanco  of  which  as  conditions  subsequent 
might  have  dissolved  the  lien. 

The  court  further  instructed  the  jury  in  substance 
that  if  the  plaintiff  had  such  builder's  lien  when  the 
policy  was  effected,  which  could  have  been  enforced 
by  the  decree  of  the  appropriate  court,  and  by  virtue 
of  which  he  could  have  recovered  the  equity  of  re- 
demption on  that  property,  then  he  was  entitled 
to  recover,  without  regard  to  the  question  what  his 
equity  of  redemption  might  or  might  not  have  realized 
at  an  auction  sale ;  that  if  a  party  has  a  valid  and  sub- 
sisting second  security  for  a  given  amount,  and  he 
enters  into  a  contract  of  indemnity  against  the  de- 
struction of  that  security,  and  a  loss  by  fire  occurs, 
both  parties  having  full  knowledge  of  the  state  of  tho 
property  and  the  title  when  the  contract  is  entered 
into,  such  insurance  would  cover  that  second  se- 
curity, although  by  the  subsequent  course  of  events 
the  older  and  prior  security  might  have  swept  away 
the  value  of  the  second ;  and  that  if  the  jury  found  in 
this  case  that  this  plaintiff  bad  a  valid  claim  for  a 
given  amount  subsisting  at  the  time  of  the  loss,  and 
which  he  had  done  every  thing  that  was  required  of 
him  to  enforce  up  to  the  time  of  the  loss,  and  that  it 
was  such  a  claim,  for  instance,  as  he  could  have  recov- 
ered a  judgment  for  15,000  or  $6,000  or  $8,000,  and  a 
judgment  against  that  equity  of  redemption  on  that 
property,  that  was,  for  the  purposes  of  this  trial, 
an  insurable  interest,  and  an  interest  which  he  had  on 
that  property,  whether  by  any  course  of  events  that 
property  might  have  been  by  subsequent  events  more 
or  less  affected,  and  for  the  purposes  of  this  trial  the 
court  instructed  the  jury  to  so  consider  it. 

To  this  charge,  and  to  the  refusal  to  give  iustruotlons 
to  the  contrary,  the  defendants  took  a  bill  of  ex- 
ceptions. 

We  think  that  the  instructions  were  correct.  As  to 
the  first  point,  based  on  the  abandonment  by  the 
plaintiff,  after  the  destruction  of  the  building,  of  the 
proceedings  to  enforce  his  lien,  it  is  apparent  from 
the  evidence  adduced  by  the  defendants  themselves, 
that  it  could  not  have  injured  them.  But  aside  from 
this  consideration,  if  the  plaintiff  had  an  insurable 
interest  at  the  time  of  issuing  the  policy  and  at  the 
time  of  the  loss,  equal  to  the  amount  insured,  he  bad 
a  complete  and  absolute  cause  of  action  against  the 
defendants,  and  it  was  no  concern  of  theirs  whether 
he  further  prosecuted  his  lien  or  not,  unless  they  de- 
sired to  be  subrogated  to  his  rights  and  gave  him  notice 
to  that  effect.  Whether,  if  they  had  done  this,  and 
had  offered  to  indemnify  him  against  all  costs  and  ex- 
penses, a  refusal  on  his  part  to  continue  the  proceed- 
ings would  have  been  a  defense  to  this  action,  it  is 
unnecessary  to  inquire.  No  such  course  was  taken  by 
the  defendants.  We  may  remark,  however,  that 
where  a  creditor  effects  insurance  on  property  mort- 
gaged or  pledged  to  him  as  security  for  the  payment 
^t  hie  debt,  the  insurers  do  not  become  sureties  of  the 


debt,  nor  do  they  acquire  all  the  rights  of  such  sure- 
ties. They  are  insurers  of  the  particular  property 
only,  and  so  long  as  that  property  is  liable  for  the  debt, 
80  long  its  destruction  by  fire  would  be  a  loss  to  the 
creditor  within  the  terms  of  the  policy.  A  surety  of 
the  debt  might  complain  if  the  creditor  should  Boiv 
render  to  the  debtor  collateral  securities ;  but  an  in- 
surer of  property  for  the  benefit  of  the  mortgagee 
would  have  no  just  ground  of  complaint.  True,  after 
a  loss  has'  occurred  and  the  insurance  has  been  paid, 
sufficient  to  discharge  the  debt,  the  insurers  may  be 
entitled  to  be  subrogated  to  tho  rights  of  the  creditor 
against  the  debtor,  and  to  any  collateral  securities 
which  the  creditor  may  then  hold  and  which  are  pri- 
marily liable  for  tho  debt  before  the  insurers.  But 
even  then  wo  do  not  think  that  the  creditor  is  bound 
to  take  any  active  steps  to  realize  the  fruits  of  a  col- 
lateral, or  to  keep  it  from  expiring,  unless  the  insur- 
ance be  first  paid  and  notice  be  given  to  him  of  a  desire 
on  the  part  of  the  insurers  to  be  subrogated  to  his 
rights,  with  a  tender  of  indemnity  against  expenses. 
We  are  aware  that  views  somewhat  differing  from 
these  have  been  held  by  respectable  authority ;  but  we 
think  without  any  sound  reason .  See  May  on  Insur- 
ance, §  457;  ;Sussea;  Co,  v.  Woo6,raff^  2  Dutch.  541.  To 
impose  such  restrictions  and  obligations  upon  the 
creditor  would  be  to  add  to  the  contract  of  insurance 
conditions  never  contemplated  by  the  parties,  making 
of  it  a  mere  shadow  of  security,  and  increasing  the 
avenues  of  escape  from  obligation  to  pay,  already  too 
numerous  and  oppressive.  When  a  building  is  insured 
in  the  interest  of  a  mortgagee,  the  insurance  company 
does  not  inquire  what  other  collaterals  he  holds,  and 
never  reduces  its  premium  on  any  such  considera- 
tion. 

As  to  the  other  question,  relating  to  the  insurable 
interest  of  the  plaintiff,  wo  think  that  the  charge  given 
was  equally  free  from  exception.  There  is  no  doubt 
that  the  owner  of  the  property  had  an  insurable  inter- 
est to  the  extent  of  the  value  of  the  building  notwith- 
standing the  existence  of  a  mortgage  on  the  property 
of  sufficient  amount  to  absorb  it.  Leading  authorities 
on  the  point  may  be  found  cited  in  May  on  Insurance, 
§S  81,  82.  The  remarks  of  Chief  Justice  Mar- 
shall in  delivering  the  opinion  of  the  court  in  Cohim- 
hian  Insurance  Co.  v.  Latcrence,  2  Pet.  46,  are  apposite 
and  illustrative.  The  insured  in  that  case,  though  in 
possession,  had  only  a  contract  for  a  purchase  of  the 
property  subject  to  a  condition  which  had  not  been 
complied  with,  but  of  which  the  vendor  had  taken  no 
advantage  at  the  time  of  effecting  the  insurance,  or  at 
the  time  of  the  loss.  The  chief  justice  says:  **Tbat 
an  equitable  interest  may  be  insured  is  admitted.  We 
can  perceive  no  reason  which  excludes  an  interest  held 
under  an  executory  contract.  While  the  contract  sub- 
sists, the  person  claiming  under  it  has  undoubtedly  a 
substantial  interest  in  the  property.  If  it  be  destroyed, 
the  loss  in  contemplation  of  law  is  his.  If  the  purchase- 
money  be  paid,  it  is  his  in  fact.  If  he  owes  the  pur- 
chase-money, the  property  is  its  equivalent;  and  Is  still 
valuable  to  him.  The  embarrassment  of  his  aflSairs 
may  be  such  that  his  debts  may  absorb  all  his  property; 
but  this  circumstance  has  never  been  considered  as 
proving  a  want  of  interest  in  it.  The  destmctlon  of 
the  property  is  a  real  loss  to  the  person  in  possession, 
who  claims  title  under  an  executory  contract,  and  the 
contingency  that  his  title  may  t>e  defeated  by  sabs»- 
quent  events  does  not  prevent  this  loss.'* 

The  principle  asserted  in  these  remarks,  as  well  as 
the  reason  of  the  thing,  leads  to  the  oonoluslon  that  the 
owner  of  an  equity  of  redemption  has  aa  insamble 
interest  equal  to  the  value  of  the  insarable  propertj 
embraced  therein,  whether  he  Is  personally  liable  for 
the  mortgage  debt  or  not.  His  Interest  arises  from  his 
ownership,  carrying  with  it  the  Incidental  ri^t  of  fs» 
deeming  the  property  from  tho  Inooo&bnMiOM  on  il» 
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If  ho  ifl  atoo-persoaaUy  Uabla  for  Booti  iuoiimbianoesv 
it  oiily  makes  his  interest  more  direct  and  exacting;. 

Sucli  being  the  insurable  interest  of  the  owner  of  the 
equity  of  redemption,  it  follows  that  one  who  has  a 
meohauic*s  lieu  on  the  property  by  virtue  of  a  coutract 
with  such  owner,  has  an  equal  insurable  interest,  lim- 
ited only  by  the  value  of  the  property  and  the  amount 
of  his  claim.  In  the  present  case  it  is  admitted  that 
the  value  of  the  building  insured  exceeded  the  amount 
of  the  plaintiff's  claim ;  and  that  the  latter  was  equal 
to  the  amount  insured.  The  insurable  interest  of  the 
lienholder  arises  from  the  nature  of  the  lieu,  which  is 
a  ju8  ad  rem.  All  the  owuer^s  rights  in  the  property 
are  potentially  bis.  They  are  under  hypothecation  to 
him  for  his  security,  and  he  can  reduce  them  to  pos- 
session if  the  debt  be  not  paid.  He  is  therefore 
directly  interested  in  the  property  to  the  extent  of  his 
demand,  whatever  other  security  he  may  hold ;  and  is 
entitled  to  insure  to  that  extent,  and  if  a  loss  occurs, 
to  recover  the  full  amount  of  his  insurance,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  his  debt. 

We  think  that  there  is  no  error  in  the  record,  and 
the  Judgment  of  the  Circuit  Court  is  affirmed. 


TAXATION  OF  NATIONAL  BANKS, 


UNITED  STATES  SUPREME  COURT,  MARCH  28,  1881. 


German  National  Bank  of  Chicago  v.  Kimball. 

A  court  of  equity  will  not  enjoin  the  collection  of  a  local  tax 
upon  National  bank  shares  on  the  ground  that  the  assess- 
ment is  partial,  unequal  and  unjust,  as  compared  with  that 
upon  other  property,  there  being  no  offer  to  pay  any  tax, 
and  the  effect  of  an  injunction  being  to  declare  the  whole 
tax  of  a  State  for  the  year  void. 

The  cases,  People  v.  Weaver,  100  U.  S.  539;  Peiton  v.  National 
Bank,  101  id.  143,  and  Cumming  NaWynal  Bank,  id.  153, 
where  the  inequality  was  the  result  of  a  State  statute  or 
of  a  combination  of  the  assessing  officers,  distinguished. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois,  by 
the  complainant  in  an  action  by  it  against  Mark  Kim- 
ball, collector  of  the  town  of  South  Chicago,  and 
Samuel  H.  McCrea,  treasurer,  etc.,  to  enjoin  the  col- 
lection of  a  tax.    The  opinion  states  the  case. 

Miller,  J.  This- is  a  bill  in  chancery,  filed  by  the 
appellant  in  the  Circuit  Court  for  the  Northern  Dis- 
trict of  Illinois,  to  enjoin  the  defendant,  who  was  the 
State  tax  collector,  from  enforcing  payment  of  the 
taxes  assessed  against  its  shareholders  on  their  shares 
of  the  bank  stock. 

The  general  ground  on  which  this  relief  is  sought  is 
two-fold,  namely:  that  the  assessment  violates  the 
provision  of  the  act  of  Congress  concerning  National 
banks,  which  forbids  the  States  from  taxing  these 
shares  at  any  higher  rate  than  other  moneyed  capital 
within  the  State ;  and  that  it  also  violates  the  provis- 
ion of  the  Constitution  of  the  State  of  Illinois  con- 
cerning uniformity  of  taxation.  The  bill  of  complaint 
was  dismissed  on  demurrer  and  from  that  decree  this 
appeal  is  taken . 

The  bUl  is  made  up  of  averments  which  are  intended 
to  show  that  the  valuation  of  the  property  of  other 
persons  in  the  same  town,  made  by  the  same  assessor, 
is  less  in  proportion  to  its  actual  cash  value  than  that 
of  plaintifTs  shares;  that  the  same  is  true  in  other 
parts  of  the  State.  That  some  corporations  are  fa- 
vored in  this  valuation,  and  that  certain  classes  of 
property  are  favored  in  a  general  way.  But  there  is 
no  distinct  averment  that  the  shares  of  this  bank  are 
valued  higher  for  the  purpose  of  taxation  than  other 
moneyed  capital  generally,  though  this  is  alleged  in 
regard  to  particular  instances.  The  allegations  are 
prettj  fall  that  the  assessments  are  partial,  unequal 


and  unjust,  and  do  not  result  in  the  uniformity  of 
taxation  which  the  Constitution  of  Illinois  requires. 

But  we  think  there  are  two  fatal  objections  to  the 
bill.  The  first  of  these  is  that  there  is  no  ofifer  to  pay 
any  sum  as  the  tax  which  the  shares  of  the  bank  ought 
to  pay. 

We  have  announced  more  than  once  that  it  is  the 
established  rule  of  this  court  that  no  one  can  be  per- 
mitted to  go  into  a  court  of  equity  to  eujoin  the  col- 
lection of  a  tax  until  he  has  shown  himself  entitled  to 
the  aid  of  the  court  by  paying  so  much  of  the  tax  as- 
sessed against  him  as  it  can  be  plainly  seen  he  ought  to 
pay.  That  he  shall  not  bo  permitted,  because  his  tax 
is  in  excess  of  what  is  just  and  lawful,  to  screen  him- 
self from  paying  any  tax  at  all  until  the  precise  amount 
which  he  ought  to  pay  is  ascertained  by  a  court  of 
equity.  That  the  owner  of  property  liable  to  taxation 
is  bound  to  contribute  his  lawful  share  to  the  current 
expenses  of  government,  and  cannot  throw  that  share 
on  others,  while  he  engages  in  an  expensive  and  pro- 
tracted litigation  to  ascertain  that  the  amount  which 
he  is  assessed  is  or  is  not  a  few  dollars  more  than  it 
ought  to  be.  But  that  before  he  asks  this  exact  and 
scrupulous  justice  he  must  first  do  equity  by  paying 
so  much  as  it  is  clear  he  ought  to  pay,  and  contest  and 
delay  only  the  remainder.  State  Railroad  Tax  cases, 
92  U.  S.  575. 

The  bill  attempts  to  evade  this  rule  by  alleging  that 
the  tax  is  wholly  void,  and  therefore  none  of  it  ought 
to  be  paid,  and  that  by  reason  of  the  absence  of  all 
uniformity  of  values,  it  is  impossible  for  any  person  to 
compute  or  ascertain  what  the  stockholders  of  the 
complainant  bank  ought  to  pay  on  the  shares  of  the 
bank.  In  the  case  above  mentioned  this  court  said,  in 
answer  to  the  first  objection:  **It  is  clear  that  the 
road-bed  within  each  county  is  liable  to  some  tax  at 
the  same  rate  that  other  property  is  taxed.  Why  have 
not  complainants  paid  this  tax?  It  is  said  they  resist 
the  rule  by  which  the  value  of  their  road-t>ed  in  each 
county  is  ascertained.  But  surely  they  should  pay 
tax  by  some  rule.  ♦  ♦  ♦  Should  they  pay  nothing, 
and  escape  wholly,  because  they  have  been  assessed  too 
high?  These  questions  answer  themselves.  Before 
complainants  seek  the  aid  of  the  court  to  be  relieved 
of  the  excessive  tax,  they  should  pay  what  is  due. 
Before  they  usk  equitable  relief,  they  should  do  that 
justice  which  is  necessary  to  enable  the  court  to  hear 
them."    Id.  616. 

In  the  same  case  the  court  said :  "  It  has  been  re- 
peatedly decided  that  neither  the  mere  illegality  of 
the  tax  complained  of,  nor  its  injustice,  nor  irregu- 
larity, of  themselves  give  the  right  to  an  injunction  in 
a  court  of  equity,"  and  the  authorities  there  cited  sup- 
port the  proposition.  The  whole  extent  of  the  injus- 
tice complained  of  in  this  bill  is  the  inequality  of  the 
actual  assessment,  and  for  this  it  is  argued  the  whole 
tax  of  the  township  is  void;  and  as  the  bill  seeks  to 
bring  into  view  the  inequality  as  regards  other  coun- 
ties in  the  State,  it  follows  that  if  the  bill  be  sustained 
the  entire  tax  of  the  State  for  that  year  must  be  de- 
clared void,  in  order  that  complainant  may  be  relieved 
of  a  few  thousand  dollars  and  escape  taxation  for  that 
year  entirely. 

In  the  case  just  referred  to  this  court  said :  **  Perfect 
equality  and  perfect  uniformity  of  taxation,  as  regards 
individuals  and  corporations,  on  tho  different  classes 
of  property  subject  to  taxation,  is  a  dream  unrealized. 
It  may  be  admitted  that  the  system  which  most  nearly 
attains  this  is  tho  best.  But  the  most  complete  system 
which  can  be  devised  must,  when  we  consider  the  im- 
mense variety  of  subjects  which  it  necessarily  em- 
braces, be  imperfect.  And  when  we  come  to  its 
application  to  the  property  of  all  the  citizens,  and  of 
those  who  are  Tu>t  citizens,  of  a  large  State  like  Illi- 
nois, the  application  being  made  by  men  whose  judg- 
ments and  opinions  must  vary  as  they  are  affected  by 
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all  the  oiroamstauces  brought  to  bear  upon  eaoh  iudU 
vidual,  the  result  must  inevitably  partake  largely  of 
the  imperfeotion  of  humaa  nature,  and  of  the  evi- 
dence ou  which  human  judgment  is  fouuded/'  Page 
612. 

ThesQ  principles  are  sufficient  to  decide  the  case,  and 
were  declared  by  this  court  in  a  case  arising  in  the 
same  State  and  under  the  same  Constitution  and  reve- 
nue laws  with  the  one  now  before  us.  The  case  seems 
to  have  escaped  the  attention  of  counsel  on  both  sides, 
as  no  reference  is  made  to  it  in  the  briefs,  though  they 
are  very  full. 

In  the  recent  case  of  People  v.  Weaver,  100  U.  S.  539, 
and  Peltofi  v.  NationcU  Bank,  101  id .  148,  and  Cumming 
V.  National  Bank,  id.  153,  an  apparent  exception  to 
the  universality  of  the  rule  is  admitted.  It  is  held  in 
these  cases  that  when  the  inequality  of  valuation  is 
the  result  of  a  statute  of  the  State  designed  to  dis- 
criminate iqjuriouely  ae^ainst  any  class  of  persons  or 
species  of  property,  a  court  of  equity  will  give  appro- 
priate relief ;  and  also  where,  though  the  law  itself  is 
unobjectionable,  the  officers  who  are  appointed  to 
make  assessments  combine  together  and  establish  a 
rale  or  principle  of  valuation,  the  necessary  result  of 
which  is  to  tax  one  species  of  property  higher  than 
others,  and  higher  than  the  average  rate,  the  court  will 
also  give  relief.  But  the  bill  before  us  alleges  no  such 
agreement  or  common  action  of  assessors,  and  no  gen- 
eral rule  or  discriminating  rate  adopted  by  a  single 
assessor,  but  relies  on  the  numerous  instances  of  par- 
tial and  unequal  valuations  which  establish  no  rule  un 
the  subject. 

So  far  as  any  thing  of  the  kind  is  to  be  inferred,  it  is 
that  shares  of  National  bank  stock,  including  plaint- 
iff's, were  assessed  nt  only  34  per  cent  of  their  value, 
which,  by  the  board  of  equalization,  was  raised  to  53 
per  cent ;  and  other  property  more,  and  still  other  less. 

The  case,  then,  made  by  plaintiff  is  this:  that  the 
shares  of  the  bank  are  taxed  at  the  same  per  cent  on 
their  assessed  value  as  all  other  property;  that  the 
valuation  of  these  shares,  on  which  this  rate  is  appor- 
tioned, is  only  about  half  their  actual  value ;  that  some 
other  property  is  valued  at  less  than  half  of  its  cash 
value,  and  for  this  reason  no  tax  should  be  paid  ou  the 
shares  of  complainant's  bank. 

And  if  any  should  be  paid  at  all,  the  sum  which  may 
in  the  end  be  found  justly  due,  and  which,  during  the 
four  or  five  years  of  this  litigation,  must  be  paid  for 
the  support  of  the  government  hy  some  one  else,  shall 
remain  iu  complainant's  pocket  until  it  is  ascertained 
precisely  to  the  last  dollar  what  each  share  should  have 
paid. 

We  think  the  Circuit  Court  did  not  err  in  dismissing 
such  a  bill,  and  its  decree  is  affirmed. 


REMOVAL  TO  FEDERAL  COURT  OF  ACTION 
TO  TRY  TITLE  TO  STATE  OFFICE, 


UNITED  STATES  SUPREME  COURT,  MARCH  28, 1881. 


DuBucLET  V.  State  of  Louisiana  ex  relu  Moncure. 

The  provision  of  section  2010,  United  States  Revised  Statutes, 
giving  a  right  of  action  in  the  Federal  courts  to  one  de- 
feated or  deprived  of  an  election  to  an  office  by  reason  of 
a  denial  of  the  right  of  citizens  to  vote  on  account  of  race, 
etc.,  does  not  authorize  a  removal  to  the  Federal  courts  of 
an  action  for  an  office,  begun  in  a  State  court. 

IN  error  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Louisiana.    The  opinion  states  the 
case. 

Waits,  J.  This  is  a  suit  begun  In  a  State  court  of 
Louisiana,  on  the  ^th  of  March,  1877,  to  try  the  title 
of  Dubuolet,  the  plaintiff  in  error,  to  the  office  of 
treasurer  of  State,  the  duties  of  which  he  wm  perform- 


ing under  a  oommlasion  from  the  governor,  dated  De- 
cember 81, 1874.  The  allegations  of  the  petition  are,  in 
substance,  that  Moncure  was  in  fact  elected  to  the  offioe 
at  an  election  which  was  held  on  the  2d  of  November, 
1874,  but  that  the  returning  board,  by  a  false  and  ille- 
gal canvass  and  compilation  of  the  votes,  declared  that 
a  majority  were  in  favor  of  Dubuolet,  who  was  there- 
upon commissioned. 

On  the  2d  of  April,  1877,  Dubudet  filed  his  petition 
for  the  removal  of  the  suit  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Louisiana.  This  peti- 
tion was  granted  by  the  State  court,  but  when  the  ease 
got  to  the  Circuit  Court  it  was  remanded  on  the  ground 
that  it  was  not  in  law  removable.  To  reverse  that 
order  of  the  Circuit  Court  this  writ  of  error  was 
brought. 

It  Is  conceded  that  according  to  the  decisions  in 
Strauder  v.  W,  Virginia,  100  U.  S.  303,  and  Virginia  v. 
Rives,  id.  313,  a  case  was  not  made  for  removal  under 
section  641,  Revised  Statutes.  We  think  it  equally 
clear  that  the  showing  in  the  petition  was  not  sufficient 
to  effect  a  transfer  under  the  act  of  March  3,  1875,  IB 
Stat.  470,  ch.  137,  §  2.  The  averments  relied  on  for  this 
purpose  are  as  follows : 

**  Petitioner  further  represents  that  at  the  election 
held  in  this  State  on  the  day  of  November,  A.  D.' 
1874,  for  State  treasurer,  at  which  petitioner  was  a 
candidate,  in  the  parishes  of  De  Soto,  Bieiiville, 
Union,  Grant,  and  other  parishes  of  the  State,  there 
were  more  than  five  thousand  citizens  of  color  of  the 
State  of  Louisiana  and  of  the  United  States  qualified 
by  law  to  vote  at  said  election,  and  who  offered  to 
vote,  and  if  they  had  l)een  permitted  to  vote  would 
have  voted  for  petitioner,  and  against  Jno.  C.  Mon- 
cure, relator,  and  who  were  prevented,  hindered  and 
controlled  and  intimidated  from  voting  for  petitioner 
by  relator  Moncure  and  those  acting  in  his  interest,  by 
means  of  bribery,  threats  of  depriving  them  of  em- 
ployment and  occupation,  and  of  ejecting  them  from 
rented  houses,  lands,  and  other  property,  and  by 
threats  of  refusing  to  renew  leases  or  contracts  for 
labor,  and  by  threats  of  violence  to  them  or  their 
families,  in  violation  of  their  and  your  petitioner's 
civil  rights,  and  in  violation  of  the  laws  of  the  United 
States,  made  and  enacted  to  protect  the  civil  rights  of 
citizens  of  color  and  previous  condition  of  servitade. 

'*  Petitioner  further  represents,  that  in  consequence 
of  said  illegal  acts  and  violation  of  the  laws  of  the 
State  of  Louisiana  and  the  United  States,  by  relator 
Moncure,  and  those  acting  in  his  interest,  at  and  be- 
fore said  election,  and  for  the  purpose  of  defeating 
your  petitioner  for  treasurer  of  the  State  of  Louisiana, 
the  returning  officers  of  election  of  the  State  of 
Louisiana,  in  accordance  with  law,  and  their  ewom 
duty,  duly  returned  your  petitioner  elected,  by  re- 
jecting the  votes  cast  in  the  several  parishes  and  at  the 
several  polls  where  relators,  in  their  petition,  complain 
the  vote  should  have  been  counted  iu  his,  Monoore's, 
favor,  and  where  they  complain  the  vote  should  not 
have  been  counted  in  favor  of  petitioner. 

'*  Petitioner  further  represents  that  the  suit  of  rela- 
tors is  for  the  object  and  purpose  of  depriving  your 
petitioner  of  the  office  of  treasurer  of  the  State  of 
Louisiana,  by  reason  of  the  denial  of  the  aforesaid 
citizens  the  right  to  vote  on  account  of  race,  color  and 
previous  condition  of  servitude,  in  violation  of  the 
laws  of  the  United  States  made  to  protect  the  equal 
civil  rights  of  petitioner  and  those  offering  to  vote  for 
him,  and  by  reason  of  the  right  guaranteed  by  the 
fifteenth  article  of  amendment  to  the  Constitatlon  of 
the  United  SUtes.** 

If  all  that  is  here  alleged  be  tme,  it  does  not  show  a 
ease  "arising  under  the  Constitatlon  or  lawBof  the 
United  States.**  If  Moncora  was  goiltj  of  what  to 
charged  against  him,  he  had  vlofaited  the  pcovtsloiii  <rf 
leotion  6607  of  the  Revised  Statotes,  but  Owl 
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Dubuolet  no  right,  under  the  laws  of  the  United  States, 
to  have  the  entire  vote  of  the  designated  parishes 
thrown  out  by  the  canvassers  of  the  election.  Mon- 
cure  might  have  been  prosecuted  for  what  be  had  done, 
i>ut  neither  his  prosecution,  conviction  nor  punishment 
would  of  itself  set  aside  the  vote  of  the  parishes  or 
polls  as  returned.  The  effect  of  such  conduct  on  the 
validity  of  the  election  depended,  so  far  as  this  record 
shows,  on  the  laws  of  the  State  and  not  on  those  of  the 
United  States.  Whether  Moncure  and  those  in  his 
interest  have  been  guilty  of  a  crime  punishable  by  law, 
may  depend  alone  on  the  laws  of  the  United  States, 
but  the  United  States  have  not  as  yet  attempted  to 
declare  what  effect  such  unlawful  acts  shall  have  on 
the  election  of  a  purely  State  officer.  The  laws  of 
Louisiana,  it  is  conceded,  gave  colored  men  the  right 
to  vote  at  all  elections,  and  because  in  this  case  they 
were  prevented  by  intimidation  from  exercising  that 
privihtge,  the  properly  constituted  canvassing  board  of 
the  State,  acting,  as  is  alleged  by  Dubuclet  in  his  peti- 
tion, **  in  accordance  to  law  and  their  sworn  duty,'* 
rejected  all  votes  from  the  parishes  and  polls  where 
intimidation  occurred,  and  thus  found  that  he  was 
elected.  Had  the  vote  of  these  parishes  been  counted, 
the  result  would  have  been  in  favor  of  Moncure.  Thus, 
according  to  Dubuolut's  own  showing,  his  right  to  his 
office  depends  on  the  laws  of  the  State.  Because  the 
laws  of  the  State  require  the  returning  board  to  reject 
the  votes  of  the  parishes  and  polls  where  intimidation, 
.whether  of  white  or  colored  voters,  materially  inter- 
fered with  the  election,  the  majority  of  the  votes  cast 
at  the  election,  which  could  be  counted,  were  in  his 
favor,  and  therefore  he  is  in  office.  Such  is  in  effect 
his  allegation  in  the  petition  for  removal.  Clearly, 
then,  on  his  own  showing,  his  right  arises  not  so  much 
under  the  Constitution  and  Laws  of  the  United  States 
as  under  those  of  the  State. 

Section  2010,  Revised  Statutes,  gives  one  who  **  is 
defeated  or  deprived  of  his  election,'*  to  such  an  office 
as  Dubuclet  holds,  the  right  of  suing  for  his  office  in 
the  courts  of  the  United  States,  **  where  it  appears 
that  the  sole  question  touching  the  title  to  such  office 
arises  out  of  the  denial  of  the  right  to  vote  to  citizens 
who  offer  to  vote,  on  account  of  race,  color  or  previous 
condition  of  servitude."  That  certainly  is  not  this 
case;  for  Dubuclet.  instead  of  being  defeated  or  de- 
prived of  his  election,  is  now  in  office  under  his  elec- 
tion duly  declared  pursuant  to  the  laws  of  the  State, 
and  exercising  all  the  duties  of  his  place  and  enjoying 
all  its  privileges.  This  section  provides  for  an  original 
suit  by  one  out  of  office  to  get  in,  but  not  for  the  re- 
moval of  a  suit  against  one  in  office  to  put  him  out.  It 
is  unnecessary  to  discuss  the  validity  of  the  law  in  its 
application  to  purely  State  offices,  for  it  does  not  affect 
this  case.  It  Is  one  thing  to  have  the  right  to  sue  in 
the  courts  of  the  United  States,  and  another  to  trans- 
fer to  that  jurisdiction  a  suit  lawfully  begun  in  a  State 
court. 

We  think  It  clear  that  the  Circuit  Court  ought  not 
to  have  taken  jurisdiction  of  the  case,  and  its  judg- 
ment to  that  effect  is  consequently  affirmed. 


NEGLIGENCE  OF  PASSENGER  ON  STREET 

RAILWAY, 

PENNSYLVANIA  SUPREME  COURT,  JAN.  24,  1881. 

Gbrmantown  Passenger  Railway  Co.  v.  Walmno. 

Riding  on  the  front  platform  of  a  street  car  which  is  crowded 
Is  not  contributory  negligence  per  te,  precluding  a  recovery 
for  the  death  of  a  passenger  occurring  whQe  so  riding. 

ACTION  for  the  death  of  Bemaxd  Walling,  olaimed 
to  be  eaoaed  by  the  negUgenoe  of  the  railway 
Mmpaoj  named,  the  defendant  below.    The  facts 
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were  these :  On  the  second  of  October,  1876,  deceased 
took  passage  in  one  of  defendant's  street-can ;  when 
the  car  stopped  for  him  he  tried  to  get  on  the  rear 
platform  but  could  not  do  so  on  account  of  the  crowd 
thereon.  He  then  went  to  the  front  platform  and 
found  a  place  upon  the  step  which  he  took  and  kept  by 
holding  with  ono  hand  on  to  the  iron  of  the  dasher 
and. with  the  other  hand  to  an  iron  bar  under  the 
front  window  of  the  car.  While  the  oar  was  going 
round  a  comer  some  little  time  after  deceased  had 
commenced  to  ride,  several  passengers  were  thrown 
against  him,  forcing  him  to  let  go  his  hold  on  the  iron 
bar  under  the  window,  and  causing  him  to  fall  over  in 
front  of  the  car  in  consequence  of  which  he  was  run 
over  and  killed.  There  was  a  conflict  of  evidence  as  to 
the  cause  of  the  passengers  being  forced  ag^^st  de- 
ceased, whether  by  a  jolt  of  the  car  resulting  from  a 
defect  in  the  rails  at  that  point  or  by  the  movements 
of  a  tinsmith  who  with  his  furnace  and  tools  was  at 
the  time  trying  to  get  off  the  oar.  EVom  a  judgment  in 
favor  of  plaintiff  below  defendant  took  a  writ  of  error. 

C.  H.  Gross  and  T.  J.  Barger,  for  plaintiff  in  error. 

R,  P.  White^  for  defendant  in  error. 

Trunkey,  J.  At  the  outset  the  defendant  (plaintiff 
in  error)  claims  that  but  two  questions  are  presented 
in  the  assignments.  1.  Was  Bernard  Walling  guilty  of 
contributory  negligence  per  se,  so  as  to  make  it  the 
duty  of  the  court  below  to  instruct  the  jury  that  he 
could  not  recover?  And  2.  Was  the  evidence  of  dam- 
age too  vague  under  the  requirements  of  the  act  of 
April  4,  1868,  to  justify  a  verdict  for  the  pb&intiffs 
below? 

In  fact  the  second  question  is  not  raised  in  the  rec- 
ord. As  a  general  rule,  where  specific  instructions  were 
not  requested  by  a  proper  point  and  no  exceptions 
were  taken  to  such  as  were  given,  there  is  no  error  for 
correction.  Complaint  is  not  now  made  of  the  charge 
respecting  damages ;  the  only  errors  alleged  are  the  re- 
fusal of  the  defendant's  points,  and  they  were  upon 
another  branch  of  the  case.  Surely  if  the  decedent's 
death,  without  fault  in  him,  was  caused  by  the  defend- 
ant's default,  the*  plaintiflis  were  entitled  to  recover. 
In  a  <?harge  of  marked  accuracy  and  fairness  the  ques^ 
tions  of  defendant's  negligence  and  of  the  decedent'? 
concurrent  negligence  were  submitted  to  the  jury.  It 
is  not  pretended  that  the  court  could  have  refused  to 
submit  to  them  to  decide  whether  the  defendant  was 
negligent,  and  it  is  conceded  that  fact  is  settled  by  the 
verdict.  If  it  was  the  duty  of  the  court  to  determine 
there  was  contributory  negligence  by  the  decedent,  all 
the  defendant's  points  should  have  been  affirmed. 
This  is  the  sole  question  now  for  consideration — the 
one  first  stated  by  defendant. 

The  facts  olaimed  to  reveal  want  of  due  care  in  the 
decedent  are  not  in  dispute.  **He  voluntarily  got 
upon  a  car  so  crowded  that  he  was  obliged  to  take  a 
position  on  the  step  of  the  front  platform  of  the  car, 
occupied  at  the  time  by  two  other  men  between  whom 
he  squeezed  into  a  position  where  for  the  purpose  of 
retaining  his  place  he  was  obliged  to  hold  fast  with  one 
hand  to  the  dasher  and  the  other  to  the  iron  bar  under 
the  window  of  the  car"— so  says  the  defendant.  In 
addition,  the  oar  stopped  and  received  him  as  a  pas- 
senger, l^he  driver  testifies  he  knew  the  car  was  so 
full  a  man  could  not  go  through  to  the  back  platform. 
Crowded  as  it  was,  the  conductor  says  there  was  room 
for  more,  both  inside  and  on  the  rear  platform.  But 
Walling  first  tried  to  get  on  the  rear  platform  and 
failing  went  to  the  front. 

Conductor,  driver  and  paseengers  acted  as  if  there 
was  room,  so  long  as  a  man  could  find  a  rest  for  his 
feet  and  a  place  to  hold  on  with  his  hands.  Nor  was 
that  action  exceptional  Notorloaaly  it  was  very  oom- 
mon  in  1876,  and  perhaps  It  if  not  infrecLOAikt  ^^SB^ak 
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day.  ^he  companies  do  not  consider  such  practice 
dangerous,  for  they  knowingly  suflfer  it  and  are  parties 
to  it.  Their  oars  stop  for  passengers  wlieu  none  but 
experienced  conductors  could  see  a  footing  inside  or 
out.  The  rislc  in  travelling  at  the  rate  of  six  miles  an 
hour  is  not  that  when  the  rate  is  sixty  or  even  thirty. 
An  act  which  would  strike  all  minds  as  gross  careless- 
ness in  a  passenger  on  a  train  drawn  by  steam-power, 
might  be  prudent  if  done  on  a  horse-car.  Rules  pre- 
Horfbed  for  observance  of  passengers  on  steam  rail- 
roads, which  run  their  trains  at  great  speed,  are  very 
difllareut  from  those  on  street  railways.  In  absence  of 
express  rules  every  passenger  knows  that  what  might 
be  consistent  with  safety  on  one  would  be  extremely 
hazardous  on  the  other. 

Street  railway  companies  have  all  along  considered 
their  platforms  a  place  of  safety,  and  so  have  the  pub- 
lic; Shall  the  court  say  that  riding  on  a  platform  is  so 
dangerous  that  one  who  pays  for  his  standing  there 
cat!  recover  nothing  for  an  injury  arising  from  the 
company's  default  ? 

Meesel  v.  Lynn  A  Boston  R.  Co.,  8  Allen  (Mass.),  234, 
was  a  case  much  like  this  in  its  facts.  The  court  said : 
**  It  is  well  known  that  the  highest  speed  of  a  horse- 
railroad  car  is  very  moderate  and  the  driver  easily 
controls  it  and  stops  the  car  by  means  of  his  voice,  his 
reins,  and  his  brake.  In  turning  round  an  angle  from 
one' street  to  another  passengers  are  not  required  to 
expect  that  he  will  drive  at  a  rapid  rate,  but  on  the 
contrary  might  reasonably  expect  a  careful  driver  to 
slacken  his  speed.  The  seats  inside  are  not  the  only 
places  where  the  managers  expect  passengers  to  re- 
main ;  but  it  is  notorious  that  they  stop  habitually  to 
receive  passengers  to  stand  inside  till  the  car  is  full, 
and  then  to  stand  on  the  platforms  till  they  are  full, 
find  continue  to  stop  and  receive  them  after  there  is  no 
place  to  stand  except  on  the  steps  of  the  platforms. 
Neither  the  officers  of  these  corporations  nor  the  man- 
agers of  the  cars  nor  the  travelling  public  seem  to  re- 
gard this  practice  as  hazardous ;  nor  does  experience 
thus  far  seem  to  require  that  it  should  be  restrained  on 
account  of  its  danger.  There  is  therefore  no  basis  upon 
which  the  courtcan  decide  upon  the  evidence  reported 
that  the  plaintiff  did  not  use  ordinary  care.  It  was  a 
proper  case  to  be  submitted  to  the  jury  uiK)n  the  spe- 
cial circumstances  which  appeared  in  evidence."  ^hese 
remarks  are  quite  applicable  to  the  case  in  hand. 

Standing  on  the  front  platform  of  a  horse-car  when 
there  is  room  Inside,  is  not  conclusive  evidence  that 
the  person  injured  by  the  driver's  default  was  not  ex- 
ercising due  care.  Maguire  v.  Middlenex  R.  Co.,  115 
Mass.  280.  A  street  railway  company  has  the  right  to 
carry  passengers  on  the  platforms,  and  if  a  passen^rer 
be  injured  while  standing  there  without  objection  by 
the  company's  agent,  whether  the  injury  was  with  his 
contributory  negligence  is  for  the  jury  to  decide  under 
all  the  facts  and  ciroumstancos  detailed  in  evidence. 
Bums  V.  Bellefontaine  &  St,  L,  R,  Co.,  60  Mo.  139. 

It  has  also  been  decided  in  other  States  that  if  a  pas- 
senger be  injured  while  standing  on  the  platform  of  a 
street  or  horse-car  the  question  of  his  contributory 
negligence  is  one  of  fact  for  the  jury. 

So  little  danger  exists  in  riding  on  the  platforms,  ac- 
cidents to  passengers  while  thns  riding  are  so  rare,  that 
this  is  the  first  time  the  question  raised  has  been  pre- 
sented in  Pennsylvania.  We  think  the  decisions  in 
other  States  above  referred  to  are  sound.  They  accord 
with  well-settled  principles.  What  is  and  what  is  not 
negligence  in  a  particular  case  is  generally  a  question 
for  tlie  jury  and  not  for  the  eourt.  It  is  always  a  ques- 
tion for  the  jury  when  the  measure  of  duty  is  ordinary 
and  reasonable  care.  When  the  standard  shifts  with  the 
circumstances  of  the  case,  it  is  in  its  very  nature  in- 
capable of  being  determined  as  a  matter  of  law .  When 
both  the  duty- and  the  measure  of  its  performance  are 
to  be  ascertained  as  facts,  a  jury  alone  can  determine 


what  is  negligence  and  whether  it  has  been  proven. 
West  Chester  Ss  Philadelphia  R,  Co,  v.  McEltcee,  17  P. 
F.  S.  311. 

It  is  the  duty  of  courts  in  cases  of  clear  negligence 
arising  from  an  obvious  disregard  of  duty  and  safety 
to  determine  it  as  a  question  of  law.  This  principle 
was  applied  in  the  numerous  cases  cited  by  defend- 
ant. It  should  always  be  when  the  admitted  facta  or 
the  proofs  adduced  by  a  party  conclusively  show  his 
negligence. 

The  undisputed  facts  in  this  case  show  that  the 
measure  of  duty  on  the  part  of  the  deceased  was  ordi- 
nary and  reasonable  care,  and  what  that  was  and 
whether  he  complied  with  it  could  only  be  determined 
by  the  jury. 

Judgment  termed. 


EMPLOYER  NOT  LIABLE  FOR  NEGLIGENCE 

OF  CONTRACTOR. 


MAINE  SUPREME  JUDICIAL  COURT,  AUGUST  4.  1880. 

McCarthy  v.  Second  Parish  op  PortiiAKD. 

The  employment  of  one  who  carries  on  an  independent  iNui- 
ness,  and  who  in  doing  his  work  does  not  act  under  the 
direction  and  control  of  his  employer  but  determines  for 
himself  in  what  manner  it  shall  be  carried  on,  does  n&t 
create  the  relation  of  master  and  servant;  and  the  em* 
ployer  would  not  bo  responsible  for  the  negligence  of  a 
person  thus  employed  nor  that  of  his  servants. 

A  slater  by  trade,  who  carried  on  the  business  of  slater  Id- 
Portland  and  had  done  so  for  more  than  twenty  years, 
keeping  a  shop  and  a  slate  on  which  to  receive  orders,  and 
men  constantly  in  his  employ  to  assist  in  executing  sodi 
orders  as  he  should  receive,  was  held  to  be  carrying  on 
what  the  law  denominates  an  independent  business. 

ACTTTON  for  negligence.    The  verdict  below  was  in 
favor  of  plaintiff  for  $3,000.    The  facts  appear  io 
the  opinion. 

NatJian  &  Henry  B.  Cleaves,  for  plaintiff. 

W.  W.  Thomas,  Jr.,  and  Chorge  E.  Bird,  for  defend- 
ants. 

Walton,  J.  Some  men  at  work  upon  the  roof  of 
the  Second  Parish  church  in  Portland  carelessly  al- 
lowed a  ladder  in  use  by  them  to  be  blown  down  by 
the  wind  and  it  fell  upon  the  plaintiff  and  injured  him. 
The  question  is  whether  the  parish  is  responsible  for 
the  injury.  We  think  not.  True,  the  law  makes  a 
master  responsible  for  the  negligence  of  his  servant, 
but  the  employment  of  one  who  carries  on  an  inde- 
pendent business,  and  in  doing  his  work  does  not  act 
under  the  direction  and  control  of  his  employer,  but 
determines  for  himself  in  what  manner  it  shall  be  oar- 
ried  on,  does  not  create  the  relation  of  master  and 
servant,  and  this  responsibility  does  not  attach. 

The  general  rule«  says  Judge  Thomas  in  LltUon  r. 
Smith,  8  Gray,  147,  is  that  he  who  does  the  injury  must 
respond;  that  the  well-known  exception  is  that  the 
master  shall  be  responsible  for  the  doings  of  the  serv- 
ant whom  he  selects,  and  through  whom,  in  legal  con- 
templation, he  acts;  but  when  the  person  employed  is 
in  the  exercise  of  a  distinct  and  independent  employ- 
ment and  not  under  the  immediate  supervision  and 
control  of  the  employer,  the  relation  of  master  and 
servant  does  not  exist,  and  the  liability  of  a  master  for 
his  servant  does  not  attach. 

In  DeForrest  v.  WrighL  2  Mich.  868,  the  court  nj 
that  where  an  employee  is  exercising  a  distinct  aud^in- 
dependent  employment  and  is  not  under  the  immedi- 
ate control,  direction  or  supervision  of  the  employer, 
the  latter  is  not  responsible  for  his  employee's  ncgii* 
genoe.  In  that  case  a  drayman  was  employed  to  huX 
a  qoaiitity  of  salt  from  a  warcboiue  uid  dcUvar  il  aik 
the  store  of  the  employer  at  ao  mtioh  per  terrel. 
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while  iu  the  act  of  delivering  the  salt,  one  of  the  bar- 
rels, through  the  carelessness  of  the  drayman,  rolled 
against  the  plaintiff  and  injured  him  as  he  was  passing 
upon  the  sidewalk,  and  it  was  held  that  the  employer 
was  not  liable  for  the  injury.  In  another  case  iu  the 
same  volume,  Moore  v.  San&onie,  2  Mich.  519,  the  court 
held  that  where  one  was  employed  to  cut  and  haul  all 
the  logs  on  certain  land  of  the  employer  and  deliver 
them  at  a  place  named,  the  employer  to  have  nothing 
to  do  with  the  cutting  or  hauling,  the  relation  of  mas- 
ter and  servant  was  not  thereby  created,  and  that  the 
employer  would  not  be  liable  for  the  carelessness  of 
his  employee  in  performing  the  labor. 

** Although  in  a  general  sense  every  one  who  enters 
into  a  contract  may  be  called  a  '  contractor,*  yet  that 
word,  for  want  of  a  better  one,  has  come  to  be  used 
with  special  reference  to  a  person  who,  in  the  pursuit 
of  an  independent  business,  undertakes  to  do  specific 
jobs  of  work  for  other  persons  without  submitting 
himself  to  their  control  with  respect  to  all  the  petty 
details  of  the  work.  ♦  ♦  ♦  The  true  test,  as  it  seems 
to  us,  by  which  to  determine  whether  one  who  renders 
service  to  another  does  so  as  a  contractor  or  not,  is  to 
ascertain  whether  he  renders  the  service  in  the  course 
of  an  independent  occupation,  representing  the  will  of 
bis  employer  only  as  to  the  result  of  His  work  and  not 
as  to  the  means  by  which  it  is  to  be  accomplished.'* 
♦  ♦  ♦  •*  One  who  contracts  to  do  a  specific  piece  of 
work,  furnishing  his  own  assistants  and  executing  the 
work  either  entirely  according  to  his  own  ideas  or  in 
accordance  with  a  plan  previously  given  him  by  the 
person  for  whom  the  work  is  done,  without  being  sub- 
ject to  the  latter  with  respect  to  the  details  of  the 
work,  is  clearly  a  contractor  ^nd  not  a  servant.*'  S.  & 
R.  on  Negligence,  §§  76,  77. 

*'The  difficulty  always  is  to  say  whose  servant  the 
person  is  that  does  the  injury ;  when  you  decide  that 
the  question  is  solved.  *  ♦  ♦  When  the  person  who 
does  the  injury  exercises  an  independent  employment 
the  party  employing  him  is  clearly  not  liable."  Wil- 
liams, J.,  iu  MilUgan  v.  Wedge,  12  Ad.  &  El.  177.  In 
that  case  a  butcher  employed  a  drover  to  drive  a  beast 
home  for  him  and  the  drover  employed  a  boy,  and 
through  the  boy's  negligent  driving  the  beast  ran  into 
the  plaintiff's  premises  and  damaged  his  property,  and 
the  court  held  that  the  boy  was  the  servant  of  the 
drover  and  not  the  servant  of  the  butcher,  and  that 
the  latter  was  not  liable  for  the  injury. 

*'  I  understand  it  to  be  a  clear  rule  in  ascertaining 
who  is  liable  for  the  act  of  a  wrong-doer,  that  you 
must  look  to  the  wrong-doer  himself  or  to  the  first 
person  iu  the  ascending  line  who  is  the  employer  and 
has  control  of  the  work ;  that  you  cannot  go  further 
back  and  make  the  employer  of  that  person  liable." 
Willes,  J.,  in  Murray  v.  Cnrrle,  L.  R.,  6  C.  P.  24.  In 
that  case  a  stevedore  was  employed  to  unload  a  vessel, 
and  the  plaintiff  was  injured  by  the  carelessness  of  one 
of  the  vessel's  crew,  who  iit  the  time  of  the  injury  was 
working  for  and  under  the  direction  of  the  stevedore, 
and  the  court  held  that  the  employer  of  the  stevedore 
was  not  liable  for  the  injury. 

In  Reedie  v.  Railway  Co.j  4  Exch.  244,  a  contractor's 
workmen,  in  constructing  a  bridge  over  a  public  high- 
way, negligently  allowed  a  stone  to  fall  upon  one  pass- 
ing beneath,  and  it  was  held  that' the  railway  company 
was  not  respoiiHiblc  for  the  injury.  Piatt,  B.,  put  this 
significant  inquiry :  *' Suppose  the  occupier  of  a  house 
were  to  direct  a  bricklayer  to  make  certain  repairs  to 
it,  and  one  of  his  workmen,  through  clumsiness,  were 
to  let  a  brick  fall  upon  a  passer-by,  is  the  owner  to  be 
liable?"  The  decision  shows,  that  in  the  opinion  of 
the  court,  the  questiou  should  be  answered  in  the 
negative. 

Id  Mttrphey  v.  CaraUi,  8  Hurl,  k  C.  4fil,  the  plaintiff 
was  injured  by  the  falling  of  a  bale  of  cotton,  which 
luid  been  negligently  piled  by  persons  employed  by  the 


defendant ;  but  it  appearing  that  the  piling  was  done 
under  the  direction  of  one  Jones,  who  was  employed 
by  the  owner  of  the  warehouse  in  which  the  cotton 
was  stored,  the  court  held  that  this  fact  relieved  the 
defendant  from  responsibility.  **The  bales  which 
caused  the  mischief,"  said  Pollock,  G.  B.,  *'  having 
beeu  stowed  under  Jones'  directions,  I  think  that  he 
and  his  master  alone  are  responsible." 

In  Pearson  v.  Cox,  2  C.  P.  Div.  369,  a  tool,  called  a 
straightedge,  was  jostled  out  of  the  window  of  a  house 
that  was  being  built,  and  fell  upon  the  plaintiff  and 
injured  him;  but  it  appearing  that  the  act  which 
caused  the  straightedge  to  fall  was  the  act  of  one  of 
the  men  employed  by  the  mason,  a  sub-contractor,  the 
court  held  that  the  builders  of  the  house  were  not 
liable. 

In  Forsyth  v.  Hooper,  11  Allen,  419,  the  defend- 
ants had  contracted  to  cast  a  chime  of  bells  and  place 
them  in  the  tower  of  the  Arlington  street  church  in 
Boston.  The  plaintiff  was  injured  by  a  chain  care- 
lessly thrown  from  the  tower  by  one  of  the  men  en- 
gaged in  hoisting  the  bells.  The  jury  returned  a 
verdict  for  the  defendants,  and  the  court  sustained  it 
upon  the  ground  that  the  defendants  had  employed 
one  Leonard  to  do  this  part  of  the  work,  and  that  the 
evidence,  though  conflicting,  was  sufficient  to  justify 
the  jury  in  finding  that  the  defendants  had  relin- 
quished to  Leonard  the  management  and  control  of 
the  manner  of  doing  the  work. 

In  Wood  V.  Cobb,  13  Allen,  58,  the  court  say  it 
is  too  well  settled  to  admit  of  debate  that  the  em- 
ployer of  one  who  exercises  an  independent  employ- 
ment is  not  responsible  for  the  negligence  of  one  in 
the  latter's  service.  In  that  case  the  defendants,  who 
were  dealers  in  fish,  had  employed  a  truckman  to  de- 
liver fish  to  their  customers  each  Friday,  for  a  dollar  a 
day,  he  furnishing  his  own  team  and  taking  such 
route  as  suited  his  convenience.  On  one  occasion, 
being  sick,  he  told  his  servant  to  get  help,  and  th^de- 
fendants  allowed  a  boy  in  their  employ  to  drive  oA  of 
the  teams ;  and  he,  while  doing  so,  drove  against  the 
plaintiff  and  caused  the  injury  complained  of;  and 
the  court  held  that  at  the  time  of  the  Injury,  the  boy 
was  the  servant  of  the  truckman,  and  not  the  servant 
of  the  defendants,  and  that  the  latter  were  not  re- 
sponsible for  the  injury. 

In  Eaton  v,  E.  &  N.  A.  Railway  Co.,  69  Me.  520,  the 
question  we  are  now  considering  was  fully  examined, 
and  the  doctrine  of  the  foregoing  cases  affirmed. 

Assuming,  therefore,  that  the  law  is  now  well  settled 
that  an  employer  is  not  responsible  for  a  contractor's 
negligence,  nor  for  the  negligence  of  a  contractor's 
workmen ;  and  that  one  who  carries  on  an  independent 
business,  and  in  the  line  of  his  business  is  employed  to 
do  a  job  of  work,  and  In  doing  it,  does  not  act  under 
the  direction  and  control  of  his  employer,  but  deter- 
mines for  himself  in  what  manner  it  shall  be  done,  is 
a  contractor,  within  the  meaning  of  the  law,  let  us 
apply  it  to  the  case  before  us. 

The  case  shows  that  Canselo  Winship  was  a  slater 
by  trade,  and  carried  on  the  business  of  a  slater,  and 
had  done  so,  in  Portland,  for  more  than  twenty  years, 
keeping  a  shop,  and  a  slate  on  which  to  receive  orders, 
and  men  constantly  in  his  employ  to  assist  in  execut- 
ing such  orders  as  he  should  receive.  He  was  there- 
fore carrying  on  what  the  law  denominates  an  inde- 
pendent business.  The  case  also  shows  that  he  had 
been  employed  to  slate  the  Second  Parish  church,  in 
Portland,  then  being  built,  and  to  do  other  work  upon 
it;  that  the  roof  afterward  leaked  and  he  was  requested 
to  repair  it ;  that  he  took  two  men,  then  in  his  employ, 
and  went  into  the  tower  of  the  church  and  assisted 
them  in  putting  out  a  ladder  to  enable  them  to  get  on 
and  off  the  roof,  and  to  carry  on  the  materials  needed 
to  make  the  neoessary  repairs ;  that  the  men  con  tinned 
to  use  the  ladder  (taking  it  into  the  tower  whea  tbns 
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went  to  tbeir  dlnneri.  and  putting  It  out  sgain  upon 
their  return)  till  atiuut  three  o'clook  in  tbe  attemnoti, 
wbeii  it  was  blown  down  and  fell  upon  the  plaintiff,  oa 
alread;  elated.  No  uCBoer  or  a^eiit  of  tbe  pariah  in- 
terfered with  the  men,  or  gave  them  any  direotluns 
whatever.  On  the  coutrarj.  the  chairman  □(  the  par- 
iah oommlttee,  b7  whom  Wlnshlp  was  employed,  tee- 
tlSes  that  he  tutruated  tho  matter  entirely  to  him,  as 
he  had  been  In  the  habit  of  doing;  and  thia  la  con- 
Brmed  bj  the  men  and  contradicted  by  no  one.  Win- 
ahip  paid  bU  men  but  a  dollar  and  a  half  a  day,  while 
bo  charged  and  received  from  the  pariah  four  dollars  a 
day  tor  their  latrar. 

Here  then  ne  have  a  oaso  where  a  man  who  is  carry- 
iiiK  un  an  Independent  bualuess,  Is  employed,  in  the 
r^uiar  oonrae  of  his  bualuess,  to  do  a  job  of  woric ;  ha 
is  left  entirely  free  to  do  tbe  worlc  as  he  pleases ;  he 
seta  two  of  bia  own  aerranla  at  worlc  upon  tbe  job, 
charging  bia  employer  a  much  larger  aum  for  their 
tabor  than  he  pays  them;  they  ao  negligently  place  a 
ladder  iu  use  by  them  that  it  is  blown  down  by  the 
wind  aud  injures  a  passer-by.  Now,  it  it  be  a  rule  ut 
law  that  ooe  who  carries  on  an  independent  buairieBH, 
and  Iu  doing  jobs  of  work  for  othera  aota  Independ- 
ently, BO  far  aa  tbe  manner  of  doliig  it  is  concerned,  is 
acontraotor,  and  not  the  aervaut  of  bia  employer,  can 
there  be  a  plainer  ease  fur  the  application  ot  the  rate 
than  this?  Wo  thinlc  not.  [f  WinshIp  and  hla  work- 
men oau  under  these  ciroumatancBS  be  rvgarded  as 
the  servants  of  the  parish,  so  aa  to  make  the  pariah 
liable  for  their  n^llgence,  we  fail  to  see  why  the  same 
rule  would  not  apply  to  the  expresauian,  who  is  em- 
ployed to  oarry  a  trunk  to  a  depot,  or  to  tbe  bockman 
who  is  employed  to  drive  oua  about  town,  or  to  tbe 
soisaora-grinder  who  atops  in  front  ot  a  housa  and  is 
employed  to  sharpen  the  knives  and  the  aclsgura  ot  its 
ocoupants,  or  to  the  plumber  and  the  gaa  fitter;  and 
why  It  would  not  have  applied  to  the  drover,  and  the 
stevedore,  and  the  truckman,  aud  tbe  drayman,  in  tbe 
oa^aited.  We  think  it  would.  In  prinoiple  the  cases 
ore  uot  distinguishable. 

Our  conclusion  ia,  that  the  verdict  i[i  thia  case  Is 
clearly  wrong  and  must  be  set  aside. 

Vrrdlct  act  aatdt. 


APPIAIi  — WHAT    IS  MOT   FINAIi   DBCUBB   IH  PABTI- 

TiON  BDiT.— F.  brought  a  anlt  in  partition,  the  petition 
ailing  that  she  was  the  owner  of  one-halt  the  prop- 
erty; that  she  was  not  willing  to  ooDtlnua  her  joint 
ownership,  and  that  a  partition  by  sale  was  necessaty, 
aa  a  division  could  not  be  made  in  kind.  The  prayer 
other  petition  was  in  aooordauce  with  these  allaga- 
tions.  The  court  below  made  a  decree  that  F.  waa  the 
owner  of  one-halt  the  property  and.  that  the  case  be 
referred  to  a  master  "  to  prooeed  to  a  partition  accord- 
ing to  law.  under  the  direction  of  the  court."  Btld, 
not  B  final  decree  from  which  an  appeal  could  be  taken 
to  the  Supreme  Court.  In  partition  cauaea,  courts  ol 
equity  Qrst  ascertain  the  rights  of  the  aeveral  peraons 
interested,  and  then  make  a  dlvlalon  ot  the  property. 
After  tbe  dlviaion  baa  boon  made  and  ooiifirraed  by 
the  court,  tba  partlLuin.  if  in  kind,  is  completed  by 
mutual  conveyances  ot  tho  aliotmenta  to  the  aeveral 
parties.  Mltturd'a  Eq.  Pi.  (4th  ed.),  by  Jeremy,  120; 
IStory'a  Eq.,  I6G0;  2  Dnulel'a  Ch.  Pr.  (4th  Am.  od.) 
IISI.  A.  decree  oannut  be  aaid  to  be  final  until  the 
oonrt  has  completed  its  adjudication  of  tbe  cause. 
Here  the  several  interests  ot  the  parties  In  tbe  land 
have  been  ascertained  and  detarmiued,  but  thia  la 
merely  prepaiatory  to  tbe  final  Kllet  whloh  is  sought ; 
that  la  tn  say,  a  setting  oft  tn  the  coniplalnant  in  eev- 
eimlty  her  ahare  of  tbe  property  In  money  or  in  kind. 


This  can  only  be  done  by  a  further  deeme  ot  the  ouorL 
Appeal  from   United  States  Cire.  Ut.,  Luuiaiana,  dia- 
misaed.    tireen  v.  StOt.    Opinion  by  Walts,  C.  J. 
[Decided  March  38,  ISSI.] 

CoKBTITirTIONAI.     WW  —  IHPAIBINO     OOHTRACT— 

State  control  over  opebatiok  of  raii^oaim — The 
N.  Cumpnny  was  chartarod  by  the  State  ot  CODueell- 
cut  to  operate  a  railroad,  Ita  charter  providing  that  tba 
same  may  be  altered,  amended  or  repeated  at  the  pleas- 
ure ot  the  Ijegiaiaturo.  The  railroad  waa  ballt  and 
three  atationa  eatablished  in  the  town  of  S.  Tbereaftw 
the  Legislature  passed  a  atatute  forbidding  the  olwii- 
doument  ot  any  establlabed  railroad  atatluo  wltboot 
the  approval  of  tlie  State  railroad  oommisrioner*.  Tbt 
N.  Company,  being  dea Irons  of  abandoniof;  two  of  ita 
atationa  in  the  town  of  S.,  applied  to  the  railroad  oom- 
miasionera  for  permission  so  to  do.  Tbe  oommiatUia- 
ers  granted  tbe  permission  upon  oonditlon  that  the 
oumpauy  should  erect  an  acceptable  passeiiger-boiisB 
at  the  remaining  station.  The  company  t' 
erected  a  paBaeiiRer-houae  aa  required  by  the  o 
sionera,  at  an  eipanae  ot  tlO.OOO,  aud  abandoned  the 
two  atationa  aa  permitted.  Subaequently  the  L^iala- 
ture  paaaed  an  act  requiring  the  company  to  stop  lla 
tmina  at  One  o(  the  almndoned  stations.  Sdd,  that 
tho  enactment  last  mentioned  was  authorlaed  aiidv 
the  charter  above  named  aud  was  uot  Invalid  as  iio- 
pairing  tho  obligation  ut  any  ountraot  rights  which  the 
S.  Company  had  acquired  from  the  State.  Sea  Stats 
V.  New  Haven  &  N.  Co.,  3T  Conn.  163,  and  ^  Id .  EB. 
Judgment  ot  Connecticut  Supreme  Court  of  Envn 
affirmed.  Krw  lluven  &  North  Hatnplon  Cmnponv  T. 
HanuTnley.  Opinion  by  Waite,  C.  J. 
[Decided  March  7. 1881. ]■ 

MCNICIPALBONDB— CONBTBIT<nFI0)ir  OrBTATDTIAn- 

leol 


provided  aa  tollowa :  "  That  any  county  in  this  Stale 
may  anbacrlbe  to  the  stock  of  any  railroad  in  this 
Riate,  now  chartered  or  incorporated,  or  which  shall 
hereafter  ba  chartered  or  inCorpr>rated,  under  and  Iu 
accordance  with  the  laws  ot  this  State,  and  may  iHoe 
tionda  for  the  amount  of  such  stock  so  aobaeribed. 
with  coupons  for  interest  thereto  attaohed,  under 
such  limitations  and  rastrictions,  and  upon  snohooDdl- 
tiona  as  the  county  court  may  require,  and  the  pie^ 
dent  aud  directors  of  such  oompany  may  •pprore: 
im>t><d<d  that  the  amount  of  such  subsoription  ihaD 
not  exceed  one  bnndred  ttlousand  dollara,  Ood  lbs 
cunsent  ot  the  Inhabitant*  ot  auch  county  to  anoh  anb> 
scriptJuQ  shall  be  flnt  obtained  in  the  maunar  henda- 
atter  provided,"  Held,  that  thia  did  not  reatrtot  a 
oouuty  to  a  single  subscription.  It  might  aubeDTibe  to 
any  railroad  in  tbe  State,  to  the  extent  of  one  haii> 
dred  thousand  dollars,  and  auch  aubsariptlon  would 
uot  exhaust  Its  power  under  tbe  statute.  Jadgmant  id 
United  States  Cire.  Ct..  E.  D.  Arkanaaa,  nBlmMnli 
Chfnol  CouiUy  v.  LttMa.  Opinion  by  Bradlcr,  J. 
[Decided  March  %,  IBSl.] 

STATUTOBT  CONSTBUtTTION— POWIR  OP  KXXODTITI 

TO  KEHovK  AHMr  OFFicxBS.  — The  true  aonatmation 
ot  the  6tb  aectlon  of  the  army  appropriaUcHt  aot  ol 
July  IT,  leoe  (U  Stat.  «{),  ia  that  whetvaa,  under  lb« 
act  ot  July  IT.  1862  (12  Stat.  906),  aa  betot«  Iu  paaaaijii, 
the  President  alone  had  the  power  to  dismiss  on  ofBoer 
in  the  military  or  naval  aervloe  for  any  eauae  wbloh  in 
hla  Judgment  either  rendered  the  offloer  niuuitable  tor 
or  whose  diamieaal  would  promote  the  public  MTvlea, 
he  alone  shall  not  thereafter,  in  time  of  peMoe,  azeidM 
such  power  of  diamlsaal  except  in  puraamnoA  of  a  oonrt- 
martial  sentence  to  that  elteat,  or  in  oonunntUiM 
thereof.  Congreas  did  not  intend  by  the  aot  9f  Jnly 
IT,  IBBB,  to  deny  or  raatrlct  the  power  ot  the  Ptorid^ti 
u/lA  oU  concurrence  of  (Ae  Senate,  to  dtaplMM  «■«■■ 
Iu  the  army  or  navy  byttw  kppolntiiMnt  «t  alhmfc 
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their  plaeeB.  Hee  Ex  parte  Heimeii,  13  Pel.  25S;  1 
Kent's  Com.  309  et  aeq. ;  2  Slary  <jti  Const,  {itb  ed.)  iS 
l.r>3T-l.M0  nnd  uotes ;  2  Mnr^ball's  Life  of  WiuliiuKtaii, 
10!;  SerKe&Qt'HConBt.  Lbit,  STZ;  Rawie  OQ  Ihe  Coiist., 
cb.  II;  Dubarry's  case,  1  Attf-OoD.  Oplulung.  ei2: 
Lansiue'a  case,  6  id.  i;  MimuiiLCk  v.  Uuil^dSlaiteB,  07 
U.  3,  437.  Judgment  of  CuurC  uf  Claims  afflt-med. 
QfoJfe  V.  UnlUd  Statea.  Upluiuu  by  Harlan,  J. 
[Decided  March  28,  1881.1 

Taxation  —  bxeki^ion   pboh.  not   to   be   pkh- 


-Bja  statute  of 
Maryland  til e  Anuspulia  &  I<:ik  Rid^e  itailroad  Com- 
pany nas  ''iDveaCed  with  all  the  ri(;htB  and  powers 
neoeaaary  to  tbe  ooiiBtruaCioti  and  repair"  of  Its  rail - 
road,  and  for  that  purpone  was  to  "  have  and  use  all  the 
powers  and  priviiageB"  and  be  subject  to  the  obligtt- 
tluuseontainedinctrtaln  eiiumemtttd  gectious  ot  the 
Baltimore  &  Ob  io  Railroad  Company's  oharteF.  Under 
Olio  of  these  sections  the  shares  of  the  capital  stock  of 
the  Baltimore  &  Ohio  Ruilrood  (Company  were  ex- 
empted from  tainllon,  HM.  that  thisdid  nut  exempt 
from  taxatloD  the  property  ul  the  Annapolis  &  Elk 
Bidice  Railroad  Company.  Grants  of  immunity  from 
taxation  are  never  to  be  presumed.  Ou  the  ooutrary, 
all  preaumptions  are  the  other  way,  and  unless  an  ex- 
timptioD  is  clearly  established  all  propfrty  must  bear 
Its  juBt  share  of  the  burdens  of  taxation.  The  IobU 
named  company  was  not  gmiited  all  the  prlTilegea  of 
tbe  Baltimore  &  Ohio  Company  named  in  the  enumer- 
ated seotlona,  but  only  of  such  OS  were  necessary  to  oarry 
luto  effaot  the  objects  for  which  the  ne*  company  woa 
Incorporated.  Buoh  Is  tbe  import  of  the  lauKUi^^  em- 
ployed. Consequently  only  auch  of  tbe  privileges  of 
the  old  company  could  be  unjoyod  by  the  new  as  were 
appropriate  to  the  work  the  now  company  was  author- 
ized to  do.  See  Raiiroail  Company  v.  Gaines,  97  XJ.  8. 
Til;  Morgan  v.  Luuislana.  93  id.  217.  Judgment  of 
Maryland  Court  of  Appeals  affirmed.  Annapolis  A 
Bill  Ridgt  Rnilroad  Co,  v,  Cominissfoiicrg  of  Annt 
Arundle  CouiUi/.  Opinion  by  Waite,  C.  J. 
[Decided  Haroh  T,  1881.] 


Illkqal 

PBOCXsa.  —  Expenses  incurred  by  an  employee  in  evad- 
ing tbe  process  of  a  court,  at  the  request  and  [or  tbe 
bencOt  of  hia  employer,  cannot  be  racorered  upim  a 
promisa  of  reiuibursemeut.  "  Courts  owe  it  to  public 
jnttice.  and  to  their  own  integrity,  to  refuse  to  become 
parties  to  oontruots  esieDtially  vjolntiog  morality  or 
pnblio  policy  by  entertaining  actions  upon  them.  It  la 
judicial  duty  always  to  turn  a  suitor,  upon  sucba  con- 
tract, outof  court,  whenever  and  however  the  contract 
is  mads  to  appear."  Wight  v.  Rindskopf,  43  Wis.  B4S. 
See,  also.  Badger  v.  Williams,  I  Cblpmsn  (Vt.)  137; 
ValeutlDer.  Stewart,  15  Cal.  387.  The  cases,  Arm- 
strong V,  Toler,  II  Wheat.  3S8,  and  Planters'  Bank  v, 
Uniou  Bank,  16  Wall.  1S3,  distinguiahod.  United 
States  Clro.  Ct..  E.  D.  Wisconsin,  Dec.  23, 1880.  Bier- 
bnutr  V.  Wirth.     Opinion  by  Dyer,  D.  J, 

MUNICIFAI. 


OODST*    IN    VBICB    IT    IB,    BUT   COIINTT    LIABUS. —  A 

Statute  of  Nebraska  provided,  inter  alia,  that  "any 
precinct.  In  any  oigauizcd  county  iu  this  State,  shall 
hiva'tbe  privilege  ot  voting  to  aid  works  of  luternol 
improvoment.  and  be  entitled  to  all  tbe  privileges  con- 
lerrad  upon  counties  and  cities  by  the  provisions  ot 
this  Bot.  aod  Id  such  cose  the[oounty]  oommlMionen 
■hall  Imdo  special  bonds  for  such  preoinot,  and  atax 


'Appaarlng  la  t  E^ 


to  pay  tbe  same  sball  be  levied  upon  tbe  property 
within  the  bounds  of  such  preclnot.  Haab  precinct 
bonds  shall  be  tbe  same  as  other  bouds,  but  shall  con- 
tain a  statement  showiDK  the  aiiecial  natare  ot  such 
bouds."  Held,  that  a  precinct  issuing  bonds  ■■dartbo 
terms  ot  this  statute  was  not  thereby  impliedly  crested 
a  body  corporate  In  order  to  insure  the  ooUeotloa  ot 
the  coupons  attaohad  to  such  bonds.  In  Jordan  t. 
Cass  County,  3  Dill.  18G,  a  case  similar  to  this,  tbo 
court  said;  " tTudoubtedly  the  Legislature  designed 
that  there  should  be  a  mniedy  upon  these  bonds,  and 
it  it  were  conaiateut  with  the  legislative  Intedt  the 
oourt  would  be  justifled  in  holding,  it  necessary  to 
afford  an  offectuni  remedy,  that  Iho  township  wss  cre- 
ated by  implication,  as  to  Lhia  particular  matter,  a  body 
corporate,  and  an  aiteh  liable  to  be  sued."  See  Russell 
V.  Devon,  2  T.  R.  073;  Levy  Court  v.  Coroner,  2  Wall. 
1)01:  Inhabitants  v.  Wood,  13  Mass.  192;  Bradley  v. 
Case,  8  Scam.  008;  North  Hempstead  v.  Hempstead,  2 
Weitd.lOa;  Besaey  v.  Unity  Plsntatloa,  BG  He.  847; 
Freeholders  of  Sussex  v.  Strodur.  3  Harr.  (N.  J.)  IIT; 
Cnmberland  v.  Armstrong,  3  Devereux.  384;  Dean  v. 
Davis,  61  Col.  iOH:  GaakHlI  v,  Dudley.  0  Mete.  SSS: 
Hunneman  v.  Fire  District.  37  Vt.  40,  where  a  fire  dis- 
trict authorized  to  purchase  an  engine,  was  held  to  be 
acorporation;  Ang.  &  Amea  on  Corp.,  I!  77-79;  Com- 
misaiouer  of  Roads  v.  McPbersoii,  1  Spear  (S.  C.)  218; 
Governor  v.  Alien,  8  Humph.  170,  An  eiaminatlon 
of  these  authorities  will  show  that  it  Is  only  In  eases 
where  a  boiia  fide  contract  cannot  be  otherwise  en- 
turoed,  that  courts  will  hold  that  a  corporation  has 
been  created  by  implication..  In  the  cose  at  bar  the 
bonds  were  held  eutorccabie  against  the  county  in 
which  the  precinct  was  luoated,  to  bu  paid  by  a  tax 
levied  upon  property  within  tho  precinct.  United 
States  Ciro.  Ct.,  Nebraska.  January,  1881.  Blair  v. 
Wett  Fotut  Precinet.  Opinion  by  MoCmry,  C.  J. 
Voter  —  dndek  New  York  law 

HARINB    LIYINO    IN     UHITEU    STATES 

NOT  OAiN  BEStDBNCE.—  By  a  provision  of  the  Cousti- 
tution  ot  tbe  State  ot  New  York,  a  prior  residence  ot 
thirty  days  lu  the  election  district  is  necessary  to  en- 
title a  person  to  vote.  Htld,  that  under  this  provis- 
ion, iu  order  to  prove  a  residence  iu  on  election  district, 
something  mote  must  be  shown  than  the  tact  ot  having 
lived  in  the  United  States  marine  barracks,  located 
within  tbe  limits  of  suob  district.  In  the  capacity  of  a 
marine.  A  resldeuce  in  Brooklyn  Is  not  shown  by 
provingthe  fact  of  leaving  the  place  of  former  residence 
and  coming  to  Brooklyn  for  the  purpose  ot  enliattng 
as  a  marine,  with  tbe  intent  to  return  In  case  the  appli- 
cation to  be  enlisted  should  be  refused.  The  acts  ot 
leaving  New  York  and  enlisting  at  the  Brooklyn  navy 
yard,  under  snob  clrcumstauces,  are  to  be  deemed 
consecutive  acts.  No  residence  la  acquired  while  pro- 
ceeding through  tho  streets  ot  Brooklyn  on  the  way  to 
the  navy  yard  tor  tta  purpose  ot  enllatiug.  with  the 
intent  to  return  to  New  York  It  nut  enlisted.  No 
reaidenou  In  tho  eieotlou  district  wherelu  the  marine 
barracks  are  located  is  acquired  by  tbe  act  of  enllatiug 
there  asamemberot  the  marine  corps  of  tbe  United 
States  liavy.  The  fact  that  the  practice  of  the  navy 
justlQes  an  expectation,  on  tbe  part  of  one  eulistlug  as 
a  marina  in  the  Brooklyn  navy  yard,  that  tbe  first  two 
years  ot  the  term  of  eniistmeut  would  be  spent  In  the 
Brooklyn  navy  yard,  does  not  alter  the  case.  See  frost 
V.  Brlsbiu,  ID  Wend.  14;  Amaa  v.  Duryea,  0  Lans.  16G. 
United  States  Ciro.  Ct.,  E.  D.  New  York,  Nov.  l.lSSa 
In  re  OrecTt.    Opinion  by  Bonedict,  D.  J. 


ILLINOIS  SUPREME  COURT  ABSTRACT. 
BHINKIIT  DOHAtN  — pbopbbtt  aiabadt  appbofri- 

ATKD  TO  PUBMC  tTBBOAWKOT  BK  TAKBW.— WTien  pW^ 

«rty  ha*  alrwdy  been  appropriated  to  public  um«« 
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Ib  In  foot  111  Buob  use  In  tba  hunda  of  oue  railruad  cor- 
poration, itr  OBiiiiot  rigbbtullj  be  tukeu  airaj  from  such 
oorpuniCioii,  eveu  by  authority  o(  a  statute,  fur  the 
purpose  of  BubjcctiiiK  It  to  the  same  public  use  lu  the 
tlandB  of  aiiotber  corporation.  Tu  irarriiMt  the  taking 
of  propert;  of  one  part;  already  appropriated  to  pub- 
lic UBe,  aud  ploolug  It  wholly  or  In  part  lu  the  bauds  of 
another  party  tor  a  publio  use,  it  is  essential  that  the 
new  use  bo  a  different  use  aud  nlso  that  the  change 
from  the  presmit  use  shall  be  tor  the  benefit  of  tbn 
publlo.  Whather  the  new  uso  bn  different  from  Ibe 
-    present  oiin  is  a,  Judlaini  qiiostion  tor  the  Courts  to  de- 

publio  benefit,  whether  the  chauKC  will  be  tor  the  ben- 
efit of  the  public  is  a  political  questlou  to  be  deter- 
mined by  tbe  law-making  power.  Lake  Shore  <(:  JllJch- 
igan  Southern  Ralluay  Co.  v.  Chicago  &  WcaUnt 
Indiana  Bailroad  Co,  Opinion  by  Dickey,  J. 
[Decided  Feb.  3,  18S1.] 

CLTRA  VIBKS.  —  Where  a  citj  is  empowered  to  provide 
for  tbe  ereollon  of  lamp-posLs  and  tor  lightiiiK  tbe  cilj 
by  gas,  oveu  if  it  la  not  outhoriKed  to  eoter  Into  a  aim- 
tract  to  llghb  the  city  for  thirty  years,  such  a  onutract 
will  ba  good  as  to  the  time  it  is  executed,  without  ob- 
JeoClon  on  the  part  of  the  city,  aud  no  steps  have  been 
taken  to  avoid  the  contract,  and  the  city  will  be  com- 
pelled to  pay  for  the  same  at  the  contract  price.  City 
qf  East  St.  Lottbv.  East  St.  LouU  Ooa  d:  Cokr  Co. 
Opinion  by  Sheldon.  J. 
IDeoldedFeb.  3.  ItBl.] 

Rbcohdino  act  — who  ih  not  subshqttKnt  pdr- 
CHASISIL  —  VThcro  A  executed  a  tnortgwie  on  lots  Ur  I) 
und  tbe  satno  were  subsequently  sold  under  a  prior 
Hon  aeaiiiBt  the  same  and  passed  redemption,  whereby 
tbe  mortgage  was  oKtinsuishcd,  and  about  a  year  after 
the  date  ot  the  mortgllEe  A  biiught  the  snme  lots  of  the 
bolder  of  the  title,  kI^'uK  l"''"  mortpafte  for  the  pur- 
chase-money, which  the  vendee  tailed  to  place  on  rec- 
ord for  several  months,  it  was  hetd,  that  while  the 
mortgage  from  A  to  B  was  revived  us  to  the  titie  aub- 
lequently  noquired  by  A.  B  was  not  a  aubaequent 
purchaear  under  the  recording  laws,  and  did  not  ac- 
quire n  prior  lieu  on  tbe  lota  trooi  the  delay  In  A'a 
grsiitor  to  record  bis  mortgOKe.  Elder  r,  Derby,  Opin- 
ion by  Walker,  J. 
[Decided  March  21,  1881.] 


COLORADO  SUPREME  COURT  ABSTRACT. 


CotJTBACT  —  MDTCAIJTr     REQimtEn    : 


—  Piaintiffs  below,  the  origlniU  locators  of  a  mining 
claim,  executed  to  L.  k  bondAu  the  penal  snm  of 
11,000,  conditlDned  to  convey  the  claim  to  him  on  pay- 
ment to  them  of  CKiO  before  a  time  apecitled.  The 
bond  wasDotalgned  byL..  contained  no  clause  gran  ting 
him  permiaaloii  during  tho  option,  and  no  considera- 
tion was  expressed  tor  the  option.  Beld,  that  Buch 
bond,  until  acuoptanoe  by  L.,  was  not  a  binding  con- 
tract :  might  be  revoked  by  plaintiffs,  and  could  not  be 
enforced  by  them  against  L.  A  bond  of  this  nature  is, 
In  the  Brat  Instaiiac,  a.  mere  option  to  tbe  obligee,  to 
purchoae  at  any  time  within  tbe  period  therein  limited, 
upon  simple  compliance  with  the  terms  stated.  Until 
acceptanOB  by  tbe  obligee,  there  balni{  neither  mutu- 
ality nor  consldemtlon.  It  imposea  no  obligation  what- 
ever on  either  party,  and  is  subject  to  revocation  by 
the  maker  at  any  time.  It  tacks  tbe  elements  of  a 
valid  and  binding  contract.  It  is  not  signed  by  the 
purchaser,  and  no  oonsiduration  la  expressed  for  the 
ijpClon  ^rea.     Ifot  being  enforoeable  to  any  degree 


against  the  purchaser,  ho  la  equally  tuoapabla  of  en- 
forcing It  against  the  seller,  for  contracts  to  be  obliga- 
tory upon  either  party  must  be  mutual.  Until  acoept- 
ance  by  the  obligee,  or  the  performance  of  some  aot 
equivalent  to  an  election  to  purchase  under  the  term* 
mentioned  therein,  it  is  a  nHdnm  paclunu  Its  Itigii 
effect  Is  that  of  a  contiuuing  offer  to  sell,  which  i* 
capable  ot  being  converted  into  a  valid  oontntct  by  • 
tender  of  the  purchase -ni oner,  or  performance  of  it* 
ooiidltioua.  Boston  &  M,  R.'Co.  v.  Bartlett,  3  Cush. 
23*;  Corson  v.  Mulvauy.  49  Ponn,  St,  88;  Perkins  v. 
Hadael.  50  UI.  21B;  Egmay  v.  Gorton,  18  Id.  483;  EstM 
V.  Furlong,  50  id.  300 ;  Vassault  v.  Edwards,  43  Cal.  45S; 
Stevenson  v.  McLean,  Q.  B.,  11  C.  L.  J.  239;  Ratledgd 
V.  Grant.  4  Blng.  053;  Cook  v.  Oxiej,  3  T.  R,  66S; 
Ellason  v.  Henshaw.  4  Wheat.  231;  Carr  v.  Dnval,  )1 
Pet.  77;  Fry  on  8p.  Pert.,  i§  04, 188.  107,  177-179;  Gor- 
don V.  Darnell-  Opinion  by  Beck,  J. 
Corporation  —  LI  A  DiuTT  of  srocKROuiRitB  fob 

mow  TO    ENFORCB  W1U.UB 


WHO  IB  ALSO  STOCKHOLDER.  —The  scatuto  of  Colorsdo 
relating  to  corporationa  provides  tbua :  "All  the  stock- 
holders of  every  company  incorporated  under  the  pro- 
visions of  this  article  shall  be  severally  Individually 
liable  to  the  creditors  ot  the  company  lu  which  they 
are  atockholdo^.  to  the  amount  of  unpaid  atock  held 
by  them  respectively,  for  all  debts  and  contraota  made 
by  such  company,  until  the  whole  amount  ot  capital 
stock  fixed  and  limited  sball  be  paid  In."  Betd.  Oral, 
that  ono  of  the  creditors  of  acorporation  can  maiii- 
tain  asactionat  law  turthe  rac^iverT  of  his  Individual 
claim  Bgalust  a  stockholder  who  is  indebted  tor  bis 
atock  (Culver  v.  Third  Nat.  Bk.  of  Chlcaigo,  64  lU.  B38; 
Butler  V.  Walker.  80  id.  345),  aud  second,  that  a  stock- 
holder who  is  a  creditor  of  such  corporation,  but  who 
baa  paid  in  full  for  the  stock  subscribed  by  him.  caii 
maintain  Buch  an  action.  SmiUi  v.  Lotidoner.  Opinion 
by  Beck,  J. 


While  some  diversity  of  oplaion 
e  courts  of  the  different  States  Ma  to  whea 
of  B  corponttion  may  be  questioned.  If  il 
all,  ill  a  collateral  proceeding,  the  autboritle*  we 
almoat  unanimous  lu  holding  that  such  collateral  In- 
quiry cannot  bo  mode  touching  the  corporate  exUteoon 
of  a  lie  facto  corporation  when  tbera  was  a  lawful  au- 
thority for  Its  creation.  Cochran  v.  Arnold.  58  Penu. 
St.  405;  Rondell  v.  Fuy,  Si  Cnl.  354;  Baker  v.  Admic- 
istrutorof  Backus,  82  111.  110;  Tarbell  t.  Page,  34  Id. 
40;  Jones  v.  Cincinnati  Type  Foundry  Co..  14  Ind.  89; 
Hubbard  v.  Chappel,  id.  601;  Heaston  v.  Clu.,  etc,  R. 
Co.,  16  id.  370;  Washington  College  v.  Duke.UIowa, 
IT;  Slooum  V.  Providenoe,  etc,  Co.,  10  tt.  I.  114;  1 
B«df.  Railn.  (6th  ed,)73;  Ang.  &  A m.  Corp.  a<Hh  «d.). 
S  G35.  And  where  one  deals  with  a  de  fiicto  corpots- 
tloii  as  aucb,  tba  existence  of  whose  corporate  powet* 
be  is  estopped  from  denying,  a  member  of  the  oorponi- 
tlon  cannot  be  held  by  him  upon  his  contract  made 
with  tbe  corporation  as  n  oopartuer.  Aud  It  does  not 
follow,  as  a  rule  ol  law,  if  the  legal  existence  of  thO 
corporation  could  be  attacked  and  overthrown,  oot- 
laterally  or  otherwise,  that  the  members  of  such  dt 
facto  corporation  would  be  liable  as  memben  ot  ■ 
copartnership.  See. as  to  this  point,  upon  wfaiob  thereto 
a  diversity  ot  opinion,  Fuller  v.  Rowe,  57  N.  Y.  SB; 
Whipple  V.  Parker.  29  Mich.  380;  Abbott  r.  Omaba 
Smelting  Co..  4  Neb.  423:  Tnrbell  v.  Pago,  24  111.  17; 
Stowe  V.  Plaeg.  TC  id.  397.  The  ease  of  Fay  r. 
Noble,  7  Cuab.  \S9.  Is  a  strong  authority  and  di- 
rectly in  point,  that  a  partnership  Kabiiity  doea  not 
attach  to  the  membera  ot  an  Irregularly  OTfanliedcC 
illegally  aasumad  corporation.  Bianphrtj/  r.  JfooMf* 
Opinion  by  Stone,  J. 
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NEW  JERSEY  STTPnEME  COVUT  ABSTRACT. 
NOV&UBEK  TERM.  IHHO.* 


PlHiiitlff  was  cmpliif  ad  aa  a  miner  hy  the  dcteodant 
oowpftii?.  Whau  be  eoRnitod  tu  work,  the  urdlnnrr 
blasting  powdor  was  used.  The  president  of  the  de- 
fendant Introduced  thereatter  tor  blasting  a  bigfaiy 
dangerouB  eiploilve.  known  ai  slant  powder,  and  the 
proper  manner  ol  using  It  wiu  not  made  known  to 
pMntiS  although  printed  Inatruotionit  wero  In  pniaoa- 
■Ion  of  defendant.  While  uaiiig  It  an  explosion  occur- 
red. Injuring  plaintiff.  Htld,  that  deCeiidant  vriu 
guiltf  of  negllsenoe  rendering  it  liable  to  plaintiff.  In 
a  rait  by  a  servant  tbo  neglieence  by  which  he  in  lu- 
Jnred,  to  ba  DctinnDbie,  must  bo  that  of  the  master,  or 
■neh  as  can  bo  imputed  to  the  master.  A  corporation 
!■  liable  to  its  servant  tor  tbo  negligence  of  its  presi- 
dent, who  Is  its  chief  executive  officer,  in  the  discharge 
o(  tho»a  duties  which  the  corporation  owes  to  Its  aerv- 
vita.  In  that  case  the  negilgenoo  of  the  president  Is 
the  negligence  of  the  conipaiij  itself.  See  Paulmler 
▼.  Erie  R.  Co.,  6  Troom,  15lj  MoAndrews  v.  Burns. 
10  id.  IIT;  Mnllan  v.  Philada.  ft  So.  Mail  8.  Co.,  78 
Penn.  St.  26;  Anlesco  Oil  Co.  v.  Gilson,  63  Id.  140; 
Patterson  v.  Pittsburg  &  Con.  B.  Co. ,  TQ  id.  3S|} ;  HunU 
IngdonfcB.  T.  R.  Co.  v.  Decker.  B<  Id.  410;  Clereland. 
etc.,  B.  Co.  V,  Kenry,  3  Ohio  9t.  201 ;  Berea  Stone  Co. 
T.  Kraft,  SI  Id.SSTi  Cook  v.  Hanulbol  &  St.  Jo.'R.  Co., 
8S  Mo.  397:  Loulsvilte,  etc.,  R.  Co.  v.  Bowler,  0  Helak. 
an;  NasbTllle  R.  Co.  t.  Jones,  id.  'Si;  Washburn  v. 
ITaihrllle  R.  C^..  3  Head,  038;  Lnning  t.  N.  Y.  Cent. 
H.  Co.,  i9N.  T.  5ai;  Fliko  v.  Boat.  &  Alb.  R.  Co.,  53 
Id.  U9;  Ford  r.  Fitchburg  R.  Co.,  110  Mass.  210; 
Blickner  v.  N.  Y.  Cent.  R.  Co.,  2  Laos.  5U6:  affd.,  40 
N.  Y.  STi;  Malone  v.  Hathaway,  04  Id.  6.  SmUhv. 
Oxford  Iron  Co.    Opinlou  by  Van  Syokel,  J. 

NiriBANCB— EXCAVATION    OH  PBiVATB  I.AKD  HEAB 

HiOBWAr.  — An  excavation  adjoining  apublio  higb- 
tnyoTso  near  thereto  that  a  person  lawfully  and  with 
ordtDOry  care  using  the  way,  mlRht  by  accident  fall 
Into  it,  la  perse  a  iinisance  unless  proper  means  are 
adopted  to  guard  against  the  occurrence  of  sucb  acci- 
dents. Howland  v.  Vincent,  10 Mete.  STl;  Coupland 
T.  Hardingbnm,  3  Camp.  308;  Barnes  v.  Ward,  B  C.  B. 
3B3:  HardcastlB  v.  S.  T.  R.  *  B.  D.  Co.,  *  fl.  &  N.  07; 
HounseU  v.  Smyth,  7  C.  B.  (N.  S.)  731;  Binka  v.  S.  Y. 
R.  b  B.  D.  Co.,  3  B.  &  8.  344;  Hodley  v.  Taylor,  L. 
R.,  1  C.  P.  S3;  Birgo  v.  Uardlner,  19  Conn,  607;  Book 
T.  Carter,  6  Hun,  001;  Temperance  Hail  Aasooiation  v. 
Oilea,  1  Vrooin,  200;  Vauderbeck  v.  Hendry.  6  Id.  407. 
Whether,  if  the  excavation  existed  before  the  highway 
wu  laid  out,  the  land-owner  Is  bound  to  provide 
Kuarda  against  persons  foiling  Into  it  Is  muredonbttul. 
Blln  T.  Hall,  1  Blug.  (N.  C.)  183;  Tipping  v.  St.  Helen's 
Smelting  Co..  L.  R.,  1  Ch.  App.  BO;  S.  C,  11  H.  L.  C. 
tilt;  Flsber  v.  Prowse.  ^  B.  &  S.  770;  Robblna  v.  Jones. 
IS  C.  B-  (N.  ».)  321.  But  In  an  indictment  against 
(he  land-owner  for  mainlalnlug  tbe  nuisance  the  pre- 
nlstenos  of  tbo  bigbway  need  not  be  averred.  1  Chit. 
ouPl.  383;  Btata  v.  Hagemnn,  I  Qreen,  314;  Stater. 
N.  J.  Turnpike  Co..  1  Harr.  332.  Siate  of  New  Jenny 
T.  Society  for  EslabUshing  Utcfid  MannfivUurta.  Opin- 
ion by  Dixon,  J. 

PRACTICB— OBDEn  nRrUBmO  TO  AMEND  BECORDS.— 

Ad  order  of  acourt  relusing  to  amend  its  records  ii 
not  reviewable  for  error.  Mcilisb  v.  Richardson,  1 
CLftFin.  £»;  Scales  v.  Cheese.  12  M.  &  W.  (U^;  Ma- 
rine Co.  v.  Hodgson,  ft Craoch.  306:  Matheson  v.  Grant, 
tHow.  2B3:  Vanium  v,  Bissell.  14  Pick.  191;  Layson 
y.  BnllHn,  1  Barb.  128;  eigh  Mand.,  B  1S4;  Hex  v. 
■Aj>peai1iiKlnUVrooin'al41  N.  J.  Law)  Bfipoita. 


Justices  of  Suffolk,  S  N.  &  M.  139;  Bex  v.  Hewes.  3 
Ad.  &  El.  735.  Stattq/NeipJergfty.  DaHs.  prosrcHlor. 
y.  Taumthip  of  Delrteare..    Opinion  by  Rued,  J. 


ExBCttTOS— PLEDOB    I 

TKHTATOB  BY,  VALID.  —  As  o  general  rule,  a 
has  an  absolute  control  over  all  the  personal  effects  of 
his  testator  — his  title  being  fiduoiary  and  not  ben eB- 
cial.  An  executor  may  pledge  the  personal  property 
of  bU  testator  tor  the  geuenil  purposes  of  the  will.  If 
tbe  person  receiving  a  pledge  from  an  executor  has  at 
the  time  knowledge  or  notice  that  tbe  executor  intends 
to  misapply  the  money  or  is  in  tbo  very  transaction 
applying  it  to  his  own  private  use,  tbe  pledge  Is  not 
valid.  Where  an  executor  pledged  certain  stuok  be- 
longing to  the  estate  to  a  bank  to  secure  his  note  lor 
fnoney  loaned  in  good  faith  by  tbo  bank,  and  upon  tbe 
alBrmationot  tbe  executor  that  tbe  money  was  wanted 
(or  the  settlement  of  the  estate,  the  pledge  was  valid. 
Wentw.  Uff.  Ex.  (14th  ed.)  19D;  Pinehon's  case.  0 
Coke,  SO,  b;  Diiltou  V.  Dal  ton,  51  Me.  171;  Weeks  t- 
Glbbs.  9  Mass. TO;  Hutcfalns  v.  Stato  Bank,  13  Mete. 
4S3;  Peterson  V.  Chemical  Bk.  83  N.  Y.  21;  Sumner  v. 
WUllams,  8  Moss.  108;  Sherley  v.  Healds.  31  N.  U. 
40T;  Monroe  v.  Holmes,  13  Alleo,  110;  2  Williams  on 
Eir'a.  1001;  McLeod  v.  Dmramond,  17  Ves.  IH;  An- 
drew V.  Wrlgley,!  Br.  Ch.  Cas.  126;  Barie  Vane  v. 
Rigdeu.  L,  R..  6  Cb.  App.  003;  Scott  v.  Tyler.  3  Dick. 
712;  Colllnson  v.  Litter,  T  DeO.,  M.  &  O.  038;  Yei^r 
V.  Jones,  16  How.  30;  Field  v.  ScbielTellu,  7  Johns.  Ch. 
UO.  Carter  v.  Sfanu/ocliirers'  Natioital  Dank  of  Lewit' 
town.  Oplnlonby  Virgin,  J. 
(Decided  Nov.  27.  1860.] 
Mabxeh  a 


A  son  tor  purposes  of  his  own.  in  the  absence  of  his 
father  and  without  his  knowledge,  took  his  futber's 
horse  and  carriage  and  left  the  horse  unfastened  In  tbe 
street,  ai>d  tbe  horse  being  frightened  ran  away  and 
the  carriage  collided  with  the  plaintiff's  and  Injured 
tbe  BBmo.  Held,  that  tbo  father  was  not  liable.  The 
master  is  liable  lor  every  wrong  of  bis  servant  commit- 
ted in  the  course  of  his  service  and  (or  the  mast«r'B 
beneflt.  though  no  express  command  or  privity  of  the 
master  be  proved.  Otberwlae  if  the  servant  is  acting 
on  his  own  account  and  not  eieouting  the  commands 
or  doing  tbe  work  of  the  master.  Whart,  on  Negl,.  1 
101;  Mitchell  T.  Crassweiier.  76  Eng.  C.  L.  230;  Bard 
V.  YoUn.  26  Penn.  St.  1H2;  Herllby  v.  Smith.  UO  Masa. 
2%:  Sberldauv.Cbadwlck,  IDaty,  338;  Howe  v.  New- 
march,  13  Allen,  49.  Maddcm  v.  Brmoti.  Opinion  t^ 
Appletoti.  C.  J, 
[Deolded  Nov.  IB,  1S80.1 

SHBKIFF.— UABIUTY   Of.   Kill  ACTB   OF  DEPtTTT. — 

In  any  proceeding  to  "Bx  np"  an  execution  in  the 
bands  wt  a  deputy  sheriff  for  collection,  by  taking  an 
Indorsed  note  from  tbo  judgment  debtor  under  tbe  In- 
attmetlon  of  the  creditor,  tbo  deputy  would  be  acting 
as  agent  for  tbe  creditor  and  not  In  his  official  eapaolty. 
Harrington  V.  Fuller.  18  Me.  317;  Marshall  v.  Uosmer, 
4  Mass.  63.  Where  the  plaintiff  in  an  execution  gives 
to  tbe  deputy  sheriff  a  power  over  It  not  given  by  the 
law,  or  gives  directions  tor  the  management  of  It 
otherwise  than  as  required  by  law,  tbe  sheriff  is  not 
responsible.  Samnel  v.  Commonwealth.  6  Monr.  174. 
See  also  Strong  v.  Bradley.  13  Vt.  9:  and  discussion 
by  Shaw.  C.  J.,  of  what  will  and  what  will  not  consti- 
tute an  ofHolal  neglect  or  mtafeasauce  on  the  part  of 
a  deputy  sheriff  in  Lawrence  v.  Rice,  12  Met«.  G81, 
Tbe  sheriff  is  not  liable  on  the  contracts  of  his  depntr 


THE  ALBANY  LAW  JOURNAL. 


thoagh  such  coiitrHOta  |;niw  nuC  ol  and  are  coinicicteil 
with  bis  official  duties,  so  lone  na  Ihej  are  not  b  part 
thenuit.  Tiibey  v.  Leonerd.  IS  Hbbs.  200:  Walerhouse 
T.  Wnile.  11  id.  Sai;  Oorham  v.  Gale.  7  Coun.  739. 
Dyrr  y.  TUton.  Upiiiioii  by  Barrows,  J. 
IDeoldedOot.  18,  IBSO.] 


WI3C0SSIX  SUPREME  COURT  ABSTRACT. 
FBBHUAR7  R.  1881. 

Constitution  A  I.   law  — State   l 


-  The  81 


■.eat 


Wlaooiisiii  irbicb  provides  tbnc  "a  woman,  being 
alien,  shall  not  uii  that  accuuut  be  burred  of  ber  dower, 
but  Htij  woniau  residluK  outiif  lliis  State  shall  be  enti- 
tled to  doner  onlj'  of  lands  ul  ber  btisbaiid  beiuK  tn 
this  State  (if  uA/ch  he  dfed  teigrd  "  iK.S.t  21S0)  is  mlid 
uiid  not  In  conflict  with  the  provisions  of  thn  Federal 
Constitutiou  aeainst  Impairing  the  obligation  of  con- 
tracts, or  tbat  pretervlng  ihn  privileges  and  inimuoi- 
tles  of  citizens  In  the  aevorai  States.  In  Barbour  v. 
Bu-boul,  46  Me.  »,  It  wru  held  that  "the  wite  baa  im 
vested  right  o(  any  kind  lo  dower  in  tho  estate  at  her 
busbaiid  before  his  deceua ;  and  until  then  her  right 
mny  be  mudified.  changed  or  abolished  bj  the  Legis- 
lature." To  Iha  saino  effect,  Magt^e  v.  Young.  40  Wis. 
161;  Lucus  V.  Savyor,  IT  Iowa,  GIT;  Price  v.  johiiatou, 
4  Teatea  (Penii.),  BX;  Mourn  v.  New  York,  i  Sandt. 
4fiB;  S.  C.  afflmied.  S  K.  Y.  110;  Hammond  t.  Pon- 
Dock.Gl  id.  158;  Noel  v.  Ewliig,  0  Ind.ST;  Taylor  v. 
Sample,  El  Id.  ija.  In  Ware  v.  Owens,  42  Ala.  Z12,  It 
was  held  that  "  the  widow's  right  of  dower  is  goTerned 
by  tho  law  that  vas  In  force  at  tbe  time  of  the  bus- 
band's  deatb,  luid  not  tbat  which  was  in  turce  at  Ibe 
time  of  marrlogo  or  nmyhavo  buen  during  Itscuutiiiu- 
»noe."  See  also  Botta  v.  Wise,  11  Ohio,  210;  Rufner 
T.  McLeiion,  18  Id.  034;  Weaver  v.  Grlgg,  0  Ohio  St. 
64T;  .Tobiison  v.  Van  Dyko,  G  MoLeau,  410;  Noel  v. 
Ewing.  9Iiid.  3T;  Thurber  v.  Townseud.  Si  N.  Y.  517; 
Connor  v.  ElliutC,  18  Uow.  m..  Deunttt  v.  Uarrla. 
Opinion  by  Cassoday,  J. 

MORTGAOB— TO  BBOURE  SEVBHAL  NOTSS  UPE  AT 
DIFFEHENT  TiUEa.  —  While  it  is  Iho  Settled  law  of 
Wisconsin  tbnt  In  case  of  a  mortgage  given  to  secnre 
several  notes  falling  due  ulillffereiU  (fnirg,  the  proceeds 
of  a  foreclosure  sale  are  to  be  applied  lo  the  payment 
of  the  notes  (it  Iht  ordrr  ofthrir  ruaiurily.  yet  where  by 
the  terms  of  tbe  instruments  any  default  Inpayment 
rand<>rB  the  whole  niortgiige  debt  absolutely  due  at 
once,  the  several  hnidera  am  eiilitlud  to  have  the  pro- 
oeeds  ol  the  foreclosure  sale  applied  pro  rata  to  tbe 
payment  ot  their  several  notes  secured  by  the  mort- 
gage. Marlue  Bank  v.  Internatlouai  Bank.  D  Wis.  57, 
distinguished.  See  Wood  v.  Trask.  T  Wis.  5G0;  Ly- 
man V.  Smith,  21  Id.  074;  United  States  Bank  v.  Co- 
vert. 18  Ohio,  340;  Church  v.  Smith,  39  WU.  4D3. 
Pierce  V.  Shaw.    Opinion  by  Ortou,  J. 

P  ABTPJB  HSaiP— H10H1 


tween  partners  which  can  be  ontoroed  withiiuc  a  gen- 
eral accounting  ss  to  tho  partnership  businotis.  may  be 
eoforoed  at  law  it  ot  such  a  nature  aa  to  l>e  enforceable 
at  law  when  made  between  persona  not  partners.  It 
the  several  members  of  a  firm,  indebted  In  at  least  a 
oertaln  sum,  by  mutual  agroemoat  apportion  that  sum 
Among  themselves,  each  promising  tbe  others,  in  con- 
sideration ot  their  like  pmrnlses,  to  pay  a  Btlpnlat«d 
■mount  and  save  them  harmless  therefrom,  the  con- 
traot  is  enforceabia  at  law.  In  such  a  cose,  if  any  one 
ot  the  partners  neglects  to  pay  his  stipulated  port  of 
tbe  flmi  lodebtedneas  within  a  rerutnnable  limn  after 
the  some  becomes  due,  any  other  copiirtiier  may  pay 
tbe  same  without  awaiting  an  action  therefor,  and  the 
"AptoMBDiiiitvpcirtloDed  belug  ji^d,  ma;  iMover  ol 


the  deiinqueut  partner  tbe  amouot  thna  paid  to  make 
good  his  delinquency.  Sprout  v.  Crowley.  30  Wis.  IBT; 
Brown  V.  Tapscott,  0  U.  &  W.  US;  Veuning  v.  Leckie. 
13  East,  Ti  Collyer  on  Fart.  (Gth  ed.).  19  1%.  107.  ami 
note  on  p.  332;  2  Liudley  on  Part,  (dh  cd.l  1037: 
Glover  v.  Tuck,  34  Wend.  153,  IS8:  W,id«B.,rth  v. 
Manuini;.  4  Md.  58;  Wheeler  v.  Arnold.  91  Mich.  304; 
Williams  v.  Henshaw,  II  Pick.  78;  CoUamer  v.  Foster, 
28  Vt.  7M:  Gibson  v.  Moore.  6  N.  H.  547;  Coffee  r. 
Brian.  3  Ring.  54;  Wilson  v.  Cutting,  ID  Id.  436;  Sedg- 
wiolt  V.  DBiiinl,  2  H.  4  N.  819;  Currier  v.  Webater,  46 
N.  H.  220.  233;  Scott  v.  Campbell.  30  Ala.  729;  Jack- 
son V.  Slopbard,  2  Cr,  &  M.  361.  JSdicord*  v.  Item- 
ington.     Opiuion  by  Taylor,  J. 


FINANCIAL  LAW. 


OF  STOCK.  —  M.  subscribed  fur  aharoa  of  the  onpllal 
stock  of  a  bank.  While  there  was  an  unpaid  balanoa 
due  upon  this  aubscrlption  he  transterrea  bis  stock, 
with  the  consent  ot  the  officers  of  the  bank,  to  C. 
Held,  that  ho  was  not  thereby  released  tram  liability 
tor  the  i>alance  due  upon  bis  subscription.  Frank's  Oil 
Co.  V.  McCieary.  J3  P.  P.  S.  31T;  Coai  Co.  ».  Otterson, 
4  Week.  Not.  Caa.  545.  Tho  capital  stock  of  a  corpo- 
ration is  a  trust  fund  for  the  protection  and  benefit  ot 
creditors,  and  this  extends  to  the  culire  stock  sub- 
scribed, and  not  merely  to  the  peroentoge  paid  lu. 
Fennsylvania  Sup.  Ct..  Jan.  3.  ISNl.  MetgeremUhv. 
Sharijii  SaH<ig»  /lanh.    Opioion  by  Gordon,  J. 

National  hank  — joHiaDicTioK  op  Statb  cwroTi 
AS  TO. .—  Whero  a  National  bank  goes  Into  Voluntary 
liquidation,  thus  severing  its  connection  with  tbe 
United  States  government,  tt  beeomnB  subject  to  like 
proceedings  ns  doiuesllo  corporations,  and  If  Its  presi- 
dent hnd  and  held  a  fund  liable  to  the  payment  of 
debts,  a  court  of  eqnitv,  nt  the  instance  of  a  creditor, 
oonid  reach  and  appropriate  the  sanie  to  the  payment 
ot  an  outstanding  judgment.  Georgia  Sup.  Ct.,  Nov. 
27,  1880.  ilerdiantJi  and  Plunterg'  National  Da'ik  V, 
Tnultes  nf  Mam>nii:  Hall. 

HATonmt.  — B.,  tho  payee  d1  a  negotiable  note  of  N., 
payable  at  the  F..  Bank,  indorsed  his  name  on  it  and 
put  it  in  tho  bank  lor  collection.  It  was  oot  paid  at 
maturity,  and  B.  withdrew  thn  note,  and  after  holding 
it  tor  some  years,  and  after  the  E.  bank  hod  ceased  to 
exist,  he  transferred  it  to  IT.,  writing  over  his  name 
the  words  ■'prntesl  waived."  H.  falling  to  obtain  pay- 
ment ot  tho  note  from  N.  brought  bis  aollon  attainst 
B.  to  hold  him  respuoalbie  uiion  his  indoreement  ot 
the  note.  /I'-Zil.  thut  whiiU  B.  put  his  name  uu  the 
back  ot  the  unte  It  nas  only  tor  its  collection,  and  he 
was  still  tho  ownvr  ot  IL  And  when  he  transferred 
the  note  to  U..  his  Indoraoment  must  be  oonsiderGil  aa 
ot  that  dale.  Tho  Indorsement  ot  an  overdue  aot« 
Jiiea  imt  rviato  back  tu  the  date  of  the  note;  butasa 
new  and  lnde|)endent  contract  only  takes  effect  from 
the  time  It  is  mode.  Bud  must  be  determined  by  the 
Ibwh  and  circumsljinoes  then  existing.  Edwards  un 
Billa,2ai;  IDaii.  on  Ncg.  Inst.,  SU60.  The  Indoiwmeut 
ot  a  bill  or  note  is  nut  mentlj  a  trolisfor  thereof,  but 
it  Is  a  fresh  and  substantive  uudertaklnfc.  embodyhiK 
all  the  trrvu  ol  the  instrument  indorsed  In  itaeU.  In 
Brown  v.  Davis,  8  T.  R.  80,  Bulier.  J.,  sold,  when  « 
note  is  Indorsed  after  it  becomes  due.  hu  considered  it 
aa  a  note  newly  drawn  by  the  person  indorsing  It. 
Story  on  Prom.  Notea,  I  129;  Yoaug  v.  Bryan,  8 
Wheat.  146;  2  Rob,  Prao.  23ft.  See,  especially,  Loldy 
V.  Tammany,  !l  Watts,  353.  8o  piitirely  dlstincl  and 
Independent  is  ibo  rontraft  of  the  indoraer  from  Ibiill 
of  the  maker,  that  nt  common  law.  a  separAt«  solluii 
•gaiust  each  wm  ludlspeiualito.    Pattenoo  t.  Void, 
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18  Peuii.  St.  426.    Virginia  Sup.  Ct.  of  Appeals,  March     leasee  at  a  future  time,  at  a  price  fixed  bj  such  under- 


11, 1880.    Broun  v.  Hull    Opinion  by  Staples,  J. 


ACOOMMODATION  MAKER  LIABLE  ON  NOTE  DI- 
VERTED FROM  ITS  AGREED  USE.  —The  maker  of  a  note 
payable  to  a  savings  bank  for  the  accommodation  of  a 
third  party  to  enable  such  party  to  raise  money  thereon, 
without  restriction  or  limitation  as  to  its  use,  is  liable 
on  the  same  to  one  who  ou  its  delivery  by  the  party  to 
be  accommodated  has  advanced  the  amount  due  and 
the  money  has  been  appropriated  to  the  purpose  for 
which  the  note  was  given.  The  note  being  received, 
the  surrender  of  the  first  note  is  a  sufficient  considera- 
tion for  a  new  note  similar  in  form.  The  indorsement 
by  the  treasurer  of  the  savings  bank  passes  the  title. 
The  maker  of  an  accommodation  note  cannot  set  up 
the  want  of  consideration  as  a  defense  against  it  in  the 
hands  of  a  third  person,  though  it  be  there  as  collate-     nin,  P.,  43  L.  T.  Rep.  (N.  S.)  736. 


lease,  is  ultra  trirfs,  and  a  breach  of  trust  on  the  part 
of  the  administrator.  It  would  be  a  dangerous  and 
unwarranted  extension  of  the  power  reposed  in  an  ad- 
ministrator if  such  a  transaction  (however  advantage* 
ous  to  the  estate)  were  to  be  supported.  Ct.  App.,  Nov. 
22, 1880.  Oceanic  Steam  Navigation  Co.  v.  Sutherberry. 
Opinions  by  Jessel,  M.  R.,  James  and  Lush,  JJ.,  43  L, 
T.  Rep.  (N.  S.)743. 

WlIX  —  ALTERATION  BY  INTERLINEATION  —  Altera- 
tion, by  interlineation  subsequent  to  execution,  though 
duly  acknowledged  and  attested  by  the  initials  of  the 
witnesses,  will  not  operate  as  a  re-execution  of  the 
will  as  so  amended,  there  being  no  subsequent  re-exe- 
cution and  re-attestatioii  of  it  as  such.  Probate  Div., 
Dec.  14, 1880.     In  Goods  of  Sheam,    Opinion  by  Hau- 


i*al  security  merely.  **  He  who  chooses  to  put  himself 
in  the  front  of  a  negotiable  instrument,*'  observes 
Black,  C.  J.,  in  Lord  v.  Ocean  Bank,  20  Penu.  884, 
**for  the  benefit  of  a  friend,  must  abide  the  conse- 
quence and   has  no  more  right  to  complain,  if    his 


DEVISE  TO  ''NEPHEWS  AND  NIECES,"  CHILDREN 


OP  wife's  sister,  not  nephews  AND  NIECES.— Testa- 
tor devised  lands  to  trustees  to  pay  the  rents  to  A.  G., 
sister  of  his  late  wife,  for  life,  and  after  her  decease 
devised  the  same  to  the  children  of  the  said  A.  G.  and 
friend  accommodates  himself  by  pledging  It  for  an  old  8.  H.,  and  E.  A.,  and  "my  niece  M.  W."  in  common, 
debt,  than  if  he  had  used  it  in  any  other  way.  See,  He  devised  other  real  est-ate  in  trust  to  sell  and  pay 
also,  Bank  of  Newburg  v.  Rand,  88  N.  H.  106;  Rob-  the  income  of  the  proceeds  amongst  "all  my  nephews 
bins  V.  Richardson,  2  Bosw.  253;  Lathrop  v.  Morris,  6  and  nieces"  for  their  lives  and  the  life  of  the  survivor, 
Sandf.  7;  Elliott  v.  Abbot,  12  N.  H.  540;  Cross  v.  and  bequeath  the  proceeds  to  the  survivor  of  •*  my  said 
Rowe.  22id.  77;  Hunt  v.  Aldrich,  27  id.  31;  Bank  of  nephews  and  nieces."  He  made  other  disposition  in 
Chenango  V.  Hyde,  4  Cow.  C67;  Bank  of  Rutland  v.  favor  of  his  "said  nephews  and  nieces.'*  Testator  left 
Buck,  5  Wend.  66;  DeZeng  v.  Fyfe,  1  Bosw.  336;  East  many  nephews  and  nieces  of  his  own  and  nine  of  his 
River  Bk.  v.  Butterworth,  45  Barb.  476;  Sturtevant  v.  wife.  S.  H.,  E.  A.,  and  M.  W.  were  all  daughters  of 
Ford,  4  Man.  &  Gr.  102;  Stein  v.  Yglesias,  1  Cromp.  his  wife's  sister,  E.  W.  Held,  that  neither  M.  W., 
M.  &  It.  565;  Harrington  v.  Dorr,  3  Robt.  283;  Mait-  though  called  a  niece  by  the  testator,  nor  any  other  of 
land  V.  Citizens'  National  Bank,  40  Md.  540;  Lime  his  wife's  nephews  or  nieces,  was  entitled  under  the 
Rock  Bk.  V.  Macomber,29  Mo.  5C5;  Chase  v.  Hathorne,  description  "nephews  and  nieces."  Grant  v.  Grant, 
61  id.  513;  Starrett  v.  Barbtir,  20  id.  457;  Dockray  v.  22  L.  T.  Rep.  (N.  8.)  829;  L.  Rep.,  5  C.  P.  r27.  disap- 
Duiin,  37  id.  422.  Maine  Sup.  Jud.  Ct.,  June  28, 1880.  proved  of.  Ch.  Div.,  Jan.  13, 1881.  MerriU  v.  Morton. 
Dunn  V.  Weston.    Opinion  by  Appleton,  C.  J.  Opinion  by  Malius,  V.  C,  43  L.  T.  Rep.  (N.  8.)  750. 


RECENT  ENGLISH  DECISIONS. 


NEW  BOOKS  AND  NEW  EDITIONS. 


ATTORNET  and  CLIENT  —  DEALINGS  BETWEEN  — 
DAMAGES  FOR  ATTORNEY'S  WRONGFUL  ACT.— A  So- 
licitor may  not  take  from  a  client  a  mortgage  contain- 
ing a  power  of  sale  exercisable  without  previous  notice 
to  the  mortgagor,  unless  he  has  first  clearly  explained 
to  the  client  the  unusually  stringent  character  of  the 
power  of  sale ;  and  the  burden  of  pn)viug  that  such 
explanation  was  given  rests  upon  the  solicitor.  Where 
a  solicitor  took  from  a  client  a  mortgage  in  such  a  form 
without  explanation  and  exercised  the  power  of  sale 
without  previous  notice  to  the  mortgagor,  ttie  price 
received  being  a  fair  one,  lield,  that  the  measure  of 
damages  to  which  the  mortgagor  was  entitled  by  rea- 
son of  the  solicitor's  wrongful  act  was  to  k>e  arrived  at 
by  calculating  (1)  the  expense  to  which  the  mortgagor 
had  been  put  by  reason  of  the  wrongful  sale ;  (*^)  the 
expense  to  which  he  would  be  put  in  making  an  invest- 
ment equivalent  to  the  old  one;  (3)  the  probable  in- 
crease in  the  value  of  the  property  sold ;  (4)  the  differ- 
ence between  the  party  and  party  costs  which  the 
plalntilf  would  receive  as  the  costs  of  the  action,  and 
the  solicitor  and  client  costs  for  which  he  would  be 
liable  to  his  solicitor.  Ch.  Div.,  Dec.  t,  1880.  Coc^ 
hum  V.  EdvMirds.  Opinion  by  Fry,  J.,  43  L.  T.  Rep. 
(N.  8.)  755. 

ExKOUTOB  — ADMINISTRATOR  HAT  NOT  GRANT  UBASB  We  have  received  from  the  publishers,  F.  D.  Slmt 

WITH  RIGHT  TO  PURCHASE.  —  An  executor  or^minls-  &  Co.,  of  Jersey  City,  the  third  and  last  volume  of  this 

trator,  lu  selling  or  subletting  the  leaseholds  of  a  tea-  valuable  work,  annotated  by  Messrs.   Randolph  and 

tator  or  intestate,  is  considered  by  the  court  to  stand  Taloott.    The  work  is  printed,  as  to  the  text,  from  ad- 

to  the  beneficiaries  or  next  of  kin  in  the  same  relation  vance  sheets  of  the  fourth  English  edition,  and  by 

u  » trustee  to  his  cestui  dfue  trust.    Consequently,  for  authority  from  the  English  publisher.    We  have  before 

an  adminlstiator  to  enter  into  an  agreement  to  grant  spoken  in  the  highest  terms  of  the  work,  and  espeolallj 

•o  under-lease  with  an  option  of  purchase  by  the  aab-  oommended  the  admirable  annotations  of  Uie  Ameri- 


McG  LOIN'S  Reports. 

WE  have  received  advance  sheets  of  "Reports  of 
Cases  argued  and  determined  in  the  various 
courts  of  appeal  of  the  State  of  Louisiana.  Reported 
by  Hon.  Frank  McQloin,  one  of  the  judges  of  the 
Court  of  Appeals  for  the  parish  of  Orleans,"  The 
courts  in  question,  as  we  understand,  are  the  first  ap- 
pellate tribunal,  from  which  an  appeal  lies  to  the  Su- 
preme Court.  The  cases  are  well  reported,  and  several 
of  them  are  of  general  interest. 

XXIV  Aherioan  Decisions. 

This  volume  contains  cases  from  8,  9, 10,  Wendell ; 
3  Paige;  8  Devereux,  Law;  2  Devereux,  Equity;  6 
Ohio;  8  Penrose  8q  Watts;  8  Rawle;  1  Richardson 
Equity;  1,  2,  3  Yerger;  4  Vermont;  3,  4  Leigh;  4,  5 
Stewart,  Alabama;  and  important  notes  on  measure  of 
damages  in  trover  when  value  enhanced  by  wrong- 
doer; Liability  of  warehouseman;  Lien  of  Judgments 
in  Federal  courts;  Administrators  de  bonis  non;  Parol 
evidence  of  trust  In  bequest ;  **  Law  of  the  land ;  " 
granting  compulsory  nonsuits. 

JARMAN  on  WlIiL& 


THE  AlBABT  LAW  JOnHNAl. 


Okn  editors.  The  preiaDt  Totume  eeeme  iaeveT7waj 
equal  to  its  predeoessora.  £acb  Tolume  has  an  iude- 
peodeut  iudei  and  table  ot  oases  cited,  aud  there  is  uo 
gieaeral  index  or  KeiiersI  table  ot  oases  cit«d.  This  ia 
B  defect,  oiiuaequpiit.  probably,  on  the  plan  ot  pablioa- 
tloiilu  separate  volumes,  but  whlcb  ouglit  to  be  oor- 
reoted  as  soon  as  possible.  In  ever?  otber  respeot  we 
regard  the  edltlou  as  quite  unrivalled. 

Copp'a  United  States  Minebai.  I/Anhb. 
United  3tala  Mineral  Land»;  Lswh  goremlnf;  their  occu- 
pancy and  diaposal;  declalone  ot  Federal  and  State  courts 
la  cases  arUing  tbereunder,  aod  r^ulatLoiu  and  niUngsof 
tbeljuid  Department  in  ccnnectton  therewith;  nllbtomu, 
gloeBary.  and  Kuks  at   Fravtlco.      By  Heurr  If-  Copp. 
Pobliabed  by  tbo  Editor,  Washington,  D.  C,  1B81.    Pp. 
lUU,  HO. 
This  U  au  admirably  ooustruoted  manual  on  a  sub- 
ject of  importance,  bj  a  very  competent  editor.    The 
book  shows  a  great  amount  of  faithful  aud  minute 
labor.    It  is  well  printed,  aud  is  free  from  padding. 


Young  nations  are  more  prooeto  the  practical  than 

the  theoretical.  The  reeulta  of  the  former  are  direct 
and  immediate,  while  the  succesBfiil  pursuit  of  the 
latter  requires  a  certain  amount  of  capital,  which  is 
the, product  of  time.  So,  though  we  are  the  most  in- 
ventive people  In  the  world,  our  discoveries  in  pure 
science  compare  unfavorably  with  those  In  Germany 
or  England  ;  and  the  same  holds  true  in  law.  Our  law 
schools  are  Incomparably  superior  to  those  of  Eng- 
land in  the  preparation  of  young  men  tor  praatioe. 
Our  tezt-writera  have  produced  a  greater  number  ot 
valuable  works  thau  hers,  aud  our  reports  ccmtain  at 
least  as  many  valuable  opinions  ou  the  application  at 
general  principles  to  particular  oaaeB.  or  the  adaptation 
of  an  old  rule  to  a  new  set  of  circumstances.  But  in 
the  history  of  the  evolution  of  Juriaprudeoco  and  the 
profrpeBS  through  custom  aud  morality  to  positive  law. 
a  point  to  whiah.oonstitutional  law  baa  but  Just  at- 
tained, and  from  which  international  law  is  still  far 
distant;  and  in  tho  annlysisof  the  principles  which 
nnderiie  the  science,  and  the  correct  deflnition  of  its 
leading  terms,  our  authors  have  been,  hitherto,  far 
behind  those  of  the  mother  country.  It  la  for  this 
reason  that  the  work  on  "  The  Common  Law,"  by  the 
SOD  ot  the  author  of  "The  Autocrat  of  the  Breakfast 
'^ble,"  will  be  welcomed  by  every  student  ot  the  law 
who  reads  with  other  motives  than  the  desire  ot  better 
Dtting  himself  to  win  a  case.  Its  substance  is  familiar 
to  the  readers  of  the  American  Law  Review,  to  which 
Mr.  O.  W.  Holmes,  Jr.,  has  tor  a  number  ot  years  con- 
tributed a  series  ot  articles  upon  the  greater  part  of 
Ibe  Buhjeots  touched  upon  in  this  volume;  and  in  a 
series  of  lectures  delivered  before  the  Lowell  Institute 
In  Boston,  this  winter,  be  went  over  the  whole  ground 
covered  In  it.  But  a  certiuu  obscurity  of  style  which 
disfigured  the  essaya  has  now  been  corrected,  and  the 
necessities  ot  addressing  a  somewhat  popular  audience 
from  the  plsttocm,  prevented  the  use  of  some  of  the 
terse  epigrammatic  language  whloh  is  here  to  be  found. 
The  entire  work  Is  writt«n  from  the  staud-point  of  the 
new  philosophy;  Bud  those  hackneyed  terms  natural 
juatict  and  equity  are  excluded  froia  it.  Ou  the  con- 
tTM7.  w«  find  (p.  44)  a  principle,  which  although  famil- 
iar to  most  (bloken,  we  never  saw  so  well  expressed : 
"  But  It  seems  to  me  clear  that  the  idtima  ratio,  not 
only  reirum,  but  ot  private  persons,  Is  force,  and  that 
at  the  bottom  of  aU  private  relations,  however  tem- 
pered by  sympathy  and  all  the  Boolal  teellngs,  is  a 
Jnitl  Sable  self -preference." 
This  Is  the  basis  ot  bli  analyiia  of  orimloal  law,  and 


ot  the  origin  ot  the  rights  attached  to  prorUloD  which 
the  State  allows  to  prevent  bloodshed. 

The  doctriue  ot  negligence,  too,  has  protmbly  never 
been  put  in  so  clear  a  light.  Brushing  it  dear  of  the 
cobwebs  spun  by  Austin  and  Campbell,  who  define  it 
as  a  state  ot  a  man's  mlud,  he  shows  that  It  is  such  a 
voluntary  act  as  one  ot  ordinary  InleUlgeDoe  must 
have  foreseen  would  probably  result  iDjuriously  to 
another.  The  scope  ot  an  ordinary  Intelligence,  eras 
Ur.  Holmes  puts  It,  the  intelligence  "of  the  average 
man,"  is.  In  simple  oases,  determined  bj  the  Judge;  in 
doubtful  ones,  by  twelve  average  men;  and  the  dubi- 
ous line  of  demarcation  between  the  provinces  ot  tbe 
court  and  the  jury  I*  traced  by  Mr.  Holmes  with  great 
ingenuity,  although  many  courts,  even  M  the  present 
day,  refuse  to  admit  its  accuracy. 

Tho  history  ot  the  common  law  ot  oontraots,  wbiob 
is  brought  down  to  a  period  before  that  with  which 
Mr.  Pollock  begins,  of  succession  and  of  bailments, 
which  he  aeems  to  show  Is  ot  QerqMulo  rather  than 
Roman  origin,  1b  also  exceedingly  interesting,  and  dis- 
plays great  learning.  In  short,  the  work  is  one  which 
displays  tho  qualities  of  a  thinker,  combined  with 
those  ot  au  antiquary,  and  few  can  read  it  without 
feeling  that  their  stock  of  knowledge  has  been  In- 
creased aud  their  minds  broadened.  R.  F. 


CORRESPONDENVS. 

"  Wood  on  Mandamur" 

EdiUir  of  tht  Atbaiiy  Lata  Journal  : 

My  attention  has  been  called  to  a  work  bearing  the 
above  title,  purporting  to  have  been  written  by  "  H. 
O.  Wood,  auUtor  of  Tbe  Late  of  Wufsoncaf,  etc,"  aud 
that  certainly  means  me,  but  I  never  ^crote  Vie  work: 
never  authnrized  ils  publiciUion  under  my  name,  and 
never  aided  or  assisted  in  its  preparation  or  ptMicatio"- 

The  text  ot  the  work  seems  to  consist  of  the  text  of 
Tiffiiny  and  Smith's  New  York  Practice,  upon  the 
topics  covered,  with  some  notes  that  I  made  therelo 
several  years  ago,  injected  Into  the  text  in  a  most  uu- 
skillful  and  slovenly  mancer. 

The  publlBber  had  au  nndoubted  right  to  publish  tho 
notes  OS  notes  to  the  text  of  thai  uorh,  which  he  did  do. 
but  he  had  no  right  whatever  to  attempt  to  palm  off 
such  a  heterogeneous  mass  ot  stuff,  as  my  work,  and 
whether  the  work  is  creditable  or  discreditable  to  me, 
I  oanuot  consent  to  father  It  as  my  production. 

Yours,  H.  G.  Wood. 

HBWYORKCOVRTOF  APPEALS DECIStONS. 

THE  following  decisions  were  banded  down,  Tuesday, 
May  8, 1881: 
Appeal  ot  levy  dismissed,  with  costs  —  PedcT.Sat 
Jeruy  &  Sew  York  Railway  Co. ;  DtmareMl  t.  Same. 

Appeal  dismissed,  with  costs  —  Oratvuer  v.  Oofn; 

Judgment  sIBrmed,  withooBts— iCard  v.  XVnfr. 

Order  ot  General  Term  reversed,  order  of  Special 
Term  affirmed,  with  coats;  leave  to  defendant  to  corns 
In  and  defend  on  the  terms  named  by  Special  Term, 
and  also  on  payment  ot  costs  of  appeals  to  Qeueral 
Term  aud  to  this  court  — BuUard  v.  Sherwood, 


NOTES. 


rE  Canada  Legal  NewK  reports  a  recent  conTlotion 
of  assault,  upon  a  plea.of  guilty,  where  the  de- 
fendant was  condemned  to  pay  tbo  doctor's  tee  for 
sewing  up  the  lip  of  the  complaltuat.  The  eourt  on 
appeal  observed:  " Whatever m^ be  thoag^tot  tka 
apparent  reasonableness  of  sach  ma  ezeroiae  of  Jntb- 
dlotlon  (and  I  oonfesi  to  a  oertaln  relootaoM  In  Mf- 
tnrbbv  lt}t  than  It  no  anttmrl^  In  tbe  law  far  lb" 


THE  ALBANY  LAW  JOURNAL. 


881 


The  Albany  Law  Journal. 

Albany^  May  H^  1881. 


CURRENT  TOPICS. 


THE  Neu)  York  DaUy  Register  makes  some  excel- 
lent observations  on  the  nomination  of  Mr. 
Stanley  Matthews.  It  says:  **A  judge  should  be 
selected  for  his  known  possession  of  judicial  quali- 
ties ;  and  that  brilliant  political  services  or  personal 
interest  are  no  sufficient  reason  for  selection  but 
rather  for  the  contrary,  unless  such  judicial  quali- 
ties are  possessed.^'  '*And  it  is  becoming  more 
and  more  apparent  to  the  country  at  large  that  gifts, 
character  and  attainments  appropriate  to  the  func- 
tions of  a  judge  are  peculiarly  essential  in  any  fit 
appointment,  and  that  besides  such  attainments, 
some  actual  judicial  experience  and  success  are  al- 
most as  essential  to  a  fit  candidate  for  elevation  to 
the  bench  of  a  ceurt  of  last  resort.  It  is  a  whole- 
some sign  that  it  begins  to  be  instinctively  felt  that 
the  judge  of  a  State  court  of  last  resort  should, 
other  things  being  equal,  be  chosen  from  among  the 
most  eminent  and  able  of  the  judges  of  courts  of 
original  jurisdiction ;  and  that  the  most  fit  candi- 
dates for  positions  in  the  Supreme  Court  of  the  na- 
tion are  those  who  have  served  with  distinguished 
success  in  the  Circuit  Courts,  or  the  State  courts. 
When  men"  "whose  judicial  services  have  com- 
manded the  confidence  of  the  country  are  named  in 
connection  with  the  vacancies  in  the  Supreme  Court 
of  the  United  States,  there  is  a  general  sense  of  the 
fitness  and  the  public  advantage  of  such  principles 
of  selection.  When  other  considerations  appear  to 
have  dictated  or  infiuenced  the  selection,  no  matter 
how  far  above  suspicion  of  any  unworthy  motive 
the  nominating  power  may  be,  there  is  a  sense  of 
disappointment  manifested  in  the  comments  of  the 
press  at  large  and  in  professional  opinion,  such  as 
we  may  confidently  expect  will  in  the  end  compel  a 
full  recognition  of  the  principles  to  which  we  have 
adverted."  To  this  we  must  add,  that  Mr.  Matthews 
is  imderstood  and  believed  to  be  in  the  interest  of 
the  great  railroads,  and  it  is  even  believed  that  his 
nomination  has  been  brought  about  by  the  infiuence 
of  these  powerful  corporations  with  a  view  to  their 
own  purposes.  It  is  easy  to  select  a  nominee  free 
from  any  such  accusation  or  bias. 


But  it  is  urged  that  previous  judicial  experience 
is  not  essential ;  that  the  present  composition  of  the 
Federal  Supreme  bench  and  of  our  own  Court 
of  Appeals  demonstrates  this.  This  may  be.  Per- 
chance a  lawyer  may  be  as  fit  for  the  highest  judi- 
cial post  without  previous  judicial  experience,  but 
it  is  not  the  natural  or  customary  result.  Certainly 
judicial  experience  does  not  disqualify  a  man  for 
the  judicial  office.  Every  judge  must  be  the  better 
for  his  judicial  experience.  If  he  has  had  no  such 
experience  there  must  be  a  period  in  which  be  is 
iMning.    He  muit  learn  to  lay  uide  the  mentftl 
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habits  of  the  advocate.  Especially  is  this  previous 
experience  desirable  in  the  case  of  the  Federal  Su- 
preme Court,  where  the  gravest  and  most  unusual 
questions  come.  Does  any  man  pretend,  for  exam- 
ple, that  Judge  Cooley  is  not  just  as  good  a  general 
lawyer  as  Mr.  Matthews,  and  that  his  long  judicial 
experience,  and  his  rare  acquirements  in  constitu- 
tional learning,  are  not  a  peculiar  advantage  ?  Why 
should  Mr.  Matthews  be  preferred  to  such  men? 
What  we  may  say  on  this  subject  can  have  little 
political  influence,  but  we  are  bound,  out  of  respect 
for  our  profession  and  in  duty  to  the  legal  interests 
of  our  coimtry,  to  protest  against  this  nomination. 
It  is  brought  about  by  Ohio  men,  through  State 
pride  or  State  interest,  without  due  regard  to  judi- 
cial fitness  or  the  rights  and  demands  of  other 
States.  If  Judge  Cooley  were  nominated  there 
would  not  be  a  protesting  voice  in  the  land.  But 
Ohio  having  now  the  chief  justiceship  and  the 
presidency,  and  having  had  them  for  years,  wants 
another  judge,  and  apparently  political  bargaining 
is  going  to  give  him  to  her.  It  is  a  dangerous 
thing  to  accumulate  men  from  the  same  State  on 
this  bench.  For  two  presidents  from  the  same 
State  in  succession  to  try  to  do  this  thing,  is  not 
only  dangerous  but  indecent. 


The  Howard  Association  in  England  have  pub- 
lished statistics  on  the  subject  of  capital  punish- 
ment, supposed  to  show  that  it  is  difficult  to  inflict 
the  extreme  penalty,  and  that  its  abolition  does  not 
increase  crime.  It  is  stated,  in  respect  to  the  former 
point,  that  **in  Austria,  during  the  decade  1870-79, 
there  were  sentenced  to  death  for  murder  806  per- 
sons, of  whom  only  16  were  executed;  in  France, 
during  the  same  decade,  108,  of  whom  93,  or  less 
than  half,  were  executed;  in  Spaiy,  decade  1868  to 
1877,  291,  and  126  executed;  in  Sweden  (1869-1878), 
32,  and  only  three  executed ;  in  Norway  (1867-1878), 
14,  and  only  three  executed;  in  Denmark  (1868- 
1877),  94,  and  only  one  executed ;  in  Bavaria  (1870- 
1879),  249  committed  for  murder,  seven  executed ; 
in  Italy,  about  1,600  homicides  per  annum,  followed 
by  very  few  executions  or  other  severe  punishments ; 
in  Germany  (North),  during  the  decade  1869-78, 
1,301  persons  were  convicted  of  homicidal  crime, 
of  whom  484  were  sentenced  to  death,  and  one  exe- 
cuted (Hodel) ;  in  tlie  United  States  about  2,500 
murders  per  annum  were  committed,  with  about  100 
executions  and  100  '  lynchings  ^  per  annum.  In  Aus- 
tralia and  New  Zealand  during  a  recent  decade  there 
were  453  sentences  of  death,  followed  by  123  exe- 
cutions. In  England  and  Wales,  from  1850  to  1879 
inclusive,  there  were  2,005  committed  for  murder, 
of  whom  665  (33  per  cent)  were  convicted,  and  372 
(nearly  19  per  cent)  were  executed.  The  propor- 
tion of  convictions  in  England  for  non-capital 
crimes  averaged  76  per  cent,  showing,  it  was  argued, 
how  much  easier  it  is  to  secure  conviction  and  pun- 
ishment where  the  irrevocable  penalty  does  not  ex- 
ist. In  Ireland  during  the  last  twenty  years  sixty 
were  sentenced  to  death,  and  36  (54  per  cent)  exe- 
oiited;  And  in  Scotland  during  the  same  twenty 
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years  forty  were  sentenced   to  death,  and  fifteen 
(nearly  38  per  cent)  executed." 


On  the  latter  point,  it  is  said  that  '^  experience 
now  extending  over  many  years  shows  this  result  in 
general,  that  wherever  the  capital  penalty  has  been 
substituted  by  a  severe  secondary  punishment,  en- 
forced with  comparative  certainty  and  under  com- 
mon-sense conditions,  murders  have  not  increased, 
but  the  certainty  of  conviction  and  punishment  has 
increased,  as,  for  example,  in  Holland  and  Finland." 
**In  America  the  States  of  Michigan,  Wisconsin, 
Rhode  Island  and  Maine  have  abolished  the  death 
penalty,  and  without  a  concurrent  increase  of  mur- 
der. In  Michigan,  where  capital  punishment  has 
been  abolished  nearly  thirty-five  years,  ofiScial  sta- 
tistics show  that  murders  of  both  degrees  have  de- 
creased, relatively  to  population,  57  per  cent  since 
1847,  the  date  of  abolition."  We  were  rather  sur- 
prised by  these  assertions  in  regard  to  our  own  coun- 
try, our  opinion  being  pretty  firmly  settled  that 
crime  had  greatly  increased  in  those  States  where 
capital  punishment  had  been  abolished.  Mr.  Bish- 
op^s  statistics  published  in  this  Journal,  some  time 
ago,  strongly  contradict  the  above  assertion  in  re- 
spect to  Michigan.  But  these  statistics  present  the 
following  startling  facts :  the  percentage  of  execu- 
tions on  convictions  in  England  is  nineteen,  while 
in  this  country  it  is  four;  and  Judge  Lynch  executes 
as  many  here  as  the  legal  courts.  It  should  be 
noted,  however,  that  the  lynchings  seldom  occur 
except  where  the  death  penalty  prevails  —  a  fact 
which  emphasizes  the  allegation  of  the  difficulty  of 
enforcing  the  death  penalty. 


In  the  journal  of  the  proceedings  of  the  Ameri- 
can Social  Science  Association,  at  the  meeting  held 
at  Saratoga,  last  year,  wc  find  much  of  interest  to 
our  profession.  The  following  papers  are  especially 
to  be  noted :  Pensions  in  a  Republic,  Frederick  J. 
Eingsb\u*y;  Modem  Legislation  touching  Marital 
Property  Rights,  Henry  Hitchcock;  The  German 
Socialist  Law  of  October  21,  1878,  Henry  W.  Far- 
nam ;  The  Study  of  Anatomy,  Historically  and  Le- 
gally Considered,  Edward  Mussey  Hart  well;  Inde- 
terminate Sentences  and  their  Results  in  New  York, 
Z.  R  Brockway.  Mr.  Kingsbury  advocates  pen- 
sions. In  respect  to  the  judiciary  he  observes: 
"The  independence  and  purity  of  the  judiciary  is 
the  comer  stone  of  liberty  —  the  only  guaranty  of 
freedom  for  the  country  or  the  individual.  To 
maintain  this,  we  should  at  all  times  be  able  to  place 
upon  the  bench  the  best  men  whom  it  may  be  possi- 
ble to  select,  whose  character  and  acquirements 
most  fit  them  for  the  high  office.  Successfully  to 
do  this  we  must,  in  all  ways  possible,  exalt  and  dig- 
nify the  position  itself,  so  that  the  office  may  of  its 
own  force  carry  with  it  grandeur  and  nobility. 
This  cannot  successfully  be  done  without  seeing  to 
it  that  the  mind  of  the  occupant  shall  be  free  from 
all  pecuniary  anxiety."  **Thu8  far,  it  is  true,  we 
have,  on  the  whole,  been  fortunate  in  our  judiciary. 
The  value  of  money  has  been  greater  in  the  time 


past,  and  I  fear,  the   honor  of  the   position  alsa 
But  we  are  beginning  to  suffer  from  a  change.    It 
has  become  notoriously  difficult  to  fill  the  higher 
judicial  places  with  the  men  whom  public  opinion 
designates  as  most  fit.     Do  we  appreciate   as  we 
ought  the  full  significance  of    this  ?     Is    it   not 
fraught  with  evil  ?    A  fact  to  make  us  tremble. 
Can  it  be  well  with  a  nation  when  she  cannot  freely 
command  the  services  of  her  best  citizens  for  her 
highest  offices  ?    Now,  there  are  but  two  remedies 
for  this  trouble.     Either  salaries  must  be  increased 
to  so  large  an  amount  as  to  bear  some  close  relation 
to  the  professional  gains  of  the  ablest  men,  or  a  sub- 
stitute must  be  offered,  in  such  an  assured   support 
through  life,  as  shall  seem  an  equivalent  therefor. 
We  can  hardly  expect  to  bring  ourselves  at  once  up 
to  the  standard  of  the  great  but  perhaps,  not  too 
great,  judicial  salaries  of  Europe,  but  we  can  Accept 
the  other  alternative.    'Briefly,  then,  I  would  urge, 
that  to  our  highest  judicial  positions,  say  our  courts 
of  last  resort  in  the   States,  and  to   our  Federal 
courts  generally,  there  be  attached  pensions  liberal 
in  amount,  either  for  life  or  beyond,  to  be  entered 
upon  whenever  old  age  or  declining  health  render 
the  recipient  unable  longer  to  perform  the  duties  of 
his  office.     That  such  a  plan  as  this  would  have  no 
place  under  a  system  which  appoints  or  elects  the 
judges  of  its  highest  courts,  for  terms  of  five  or 
ten  years,  will,  I  trust,  be  no  argument  against  it.^* 
In   referring  to  Washington,  Mr.  Kingsbury  says: 
**  Why  was  it  that  no  man  quite  dared  to  speak  of 
him  as  a  bloated-bond halder,  or  a  purse-proud  aris- 
tocrat, or  even  as  the  owner  of  a  barrel  ?"    The 
truth  is  that  Washington  was  spoken  of  in  just  that 
way,  although  not  in  those  exact  terms.     The  dis- 
play and  profusion  of  his  personal  expenditures  in 
his  administration  were  unsparingly  censured,  as 
well  as  his  reserved  manners.     No  one  in  our  his- 
tory was  ever  better  abused  than  Washington. 


The  London  Law  Times  contrives  to  bring  the 
late  Lord  Beaconsfield  within  the  jurisdiction  of  a 
law  journal,  by  chronicling* the  statement  that  he 
was  early  in  life  in  the  office  of  an  attorney.  The 
Times  continues:  **To  the  deceased  the  legal  pro- 
fession owes  a  great  deal  as  one  of  the  most  bril- 
liant romance  writers  of  the  age,  in  whose  works 
the  tired  pleader  has  found  refreshment  and  relaxa- 
tion, and  the  weary  advocate  reinvigorated  his 
mind  in  the  intervals  of  work  in  preparation  for 
renewed  efforts  in  the  dusty  arena  of  courts  of  jus- 
tice." The  idea  that  anybody  could  "invigorate 
his  mind  "  by  reading  the  flashy,  fustian,  forcible- 
feeble  novels  of  D^Israeli,  stuffed  with  sham  senti- 
ment and  crammed  learning,  disfigured  by  bad 
grammar,  resonant  with  thin  sound,  and  vainly 
struggling  to  sink  the  reader  in  water  in  which  one 
can  wade,  strikes  us  as  singular.  Literature  owes  ab- 
solutely nothing  to  D'IsraeU.  He  never  wrote  a  book 
nor  made  a  speech  that  anybody  will  care  any  thing 
about  or  will  ever  read  in  the  future.  Hia  micceas 
was  that  of  Mephistopheles.  He  buUied,  sneend, 
stung,  gibed,  and  lain^hed  at  mankind,  and  beoiiie 
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eminent  by  dint  of  boundless  audacity.  He  de- 
spised men  for  letting  him  have  sway.  He  led  a 
flashy,  shallow  life.  He  will  not  leave  a  ripple  on 
the  ocean  of  history.  In  every  point  of  view  he 
presents  a  repulsive  contrast  to  his  great  rival,  Glad- 
stone, who  has  Bucceded  by  just  means  —  by  severe 
morality,  by  magnanimity,  by  dignity,  by  earnest- 
ness and  sincerity,  by  learning,  by  lofty  eloquence 
— and  who  has  made  speeches  and  written  books 
which  will  outlive  him. 


Senator  Braman  proposes  that  no  action  shall  be 
maintained  against  a  municipal  corporation,  for 
tort  or  negligence,  unless  the  claim  shall  have  been 
presented  to  the  common  coimcil  or  chief  fiscal  offi- 
cer, before  the  commencement,  and  within  six 
months  after  the  accruing  of  the  cause  of  action, 
and  that  no  costs  shall  be  recovered  if  such  action 
is  commenced  within  forty  days  after  such  present- 
ment ;  this  not  to  apply  to  pending  actions,  nor  to 
pending  causes  of  action  until  six  months  there- 
after. The  question  of  the  sufficiency  of  such  no- 
tices is  a  fruitful  source  of  litigation,  where  similar 

statutes  prevail. Senator  Seebacher  proposes  to 

prevent  discrimination  on  account  of  race,  creed, 
or  color,  in  respect  to  hotels,  restaurants,  public 
conveyances  and  places  of  public  amusement,  and 
to  punish  infraction  by  fine  of  $500  to  $1,000,  and 
imprisonment   from  thirty  days  to  a  year.     Where 

is  Judge  Hilton  ? 

^ »  t 

NOTES  OF  CASES. 


IN  Ex  parte  Maguire,  Oalifomia   Supreme   Court, 
April  13,  1881,  7  Pac.  C.  L.  J.  357,  it  was  held 
that  an  ordinance  of  San  Francisco,  providing  that 
*'  every  person  who  causes,  procures,  or  employs  any 
female  to  wait,  or  in  any  manner  attend  on  any  per- 
son in  any  dance-cellar,  bar-room,  or  in  any  place 
where  malt,  vinous  or  spirituous  liquors  are  used  or 
sold,  and  every  female  who  in  such  place  shall  wait 
or  attend  on  any  person,  is  guilty  of  a  misdemeanor,'^ 
conflicts  with  the  constitutional  provision  that  *'no 
person  shall,  on  account  of  sex,  be  disqualified  from 
entering  upon  or  pursuing  any  lawful  business,  vo- 
cation or  profession."     The   court,   Thornton,  J., 
said:    *' But  it  is  further  contended  that  the  inhibi- 
tion or  disqualification  is  not  on  account  of  sex,  but 
on  account  of  its  immorality.     That  such  employ- 
ment of  a   woman  is  of  a  vicious  tendency,  and 
hurtful  to  sound  public  morality,  and  that  this  only 
is  the  object  and  design  of   the  ordinance.     It  is 
not  contended  that  such  business  is  malum  in  «e,  but 
of  a  hurtful  and  immoral  tendency.     It  may  be  ad- 
mitted that  such  is  its  object  and  design,  but  this 
object  is  aimed  to  be  accomplished  by  an  ordinance 
which  precludes  a  woman  from  a  lawful  business. 
It  is  said  that  the  presence  of  women  in  such  places 
baa  this  tendency.     If  men  only  congregate,  this 
tendency  does  not  exist  in  so  hurtful  a  degree ;  at 
any  rate,  it  has  not  been  regarded  so  hurtful,  and 
has  not  fallen  as  yet  under  the  legislative  ban.     So 
that  it  comes  at  last  to  this :  that  the  preclusion  and 
disqualification  is  on  account  of  sex.     As  we  have 


in  effect  said  above,  the  attempt  is  thus  made  to  do 
that  by  indirection  which  cannot  be  done  directly. 
The  organic  law  of  the  land  annuls  all  such  enact- 
ments.    Cummmgs  v.  Missouri^  4  Wall.  227 ;  People 
V.  AJberUon^  65  N.  Y.  50;    Taylor  v.  Commissioners 
of  Boss  County,  23  Ohio  St.  22."     Sharpstein  and 
McEee,   JJ.,  concured.     McEinstry,  J.,  concurred 
in  the  result.     ''I  am  not  prepared  to  say,  however, 
that  the  supervisors  cannot,  by  proper  legislation, 
prevent  females  from  pursuing  avocations  which, 
although  permissible  to  men,  involve  a  propinquity 
of  the  sexes  imder  such  circumstances  as  may  lead 
directly  to  immoral  results,  or  to  the  desecration  of 
the  prudent  reserve  between  members  of  the  oppo- 
site sexes  which  it  is  the  province  of  wise  legisla- 
tion to  encoiurage.     It  has  always  been  understood 
that  the  prevention  of  such  results  was  a  proper 
exercise  of  the  police  power  of  the  State.     By  such 
legislation  the  woman  (or  the  man,  as  the  case  may 
be)  is  not  prohibited  from  pursuing  any  lawful  busi- 
ness, vocation,  or  profession  *  on  account  of  her  sex ;  * 
she  is  prohibited  because  of  the  immorality  or  in- 
decency connected  with  the  business.     For  exam- 
ple, there  might  be  very  good  reason  why  women 
(and  not  men)  should  be  employed  as  attendants  at  a 
bathing  establishment  to  which  their  own  sex  alone 
have  admission;  but  if  a  law  should  be  enacted 
prohibiting  the  employment  of  females  as  attendants 
at  public  baths  frequented  by  men  only,  would  it  be 
adjudged  that  the  law  was  unconstitutional  because 
persons  would  thereby  be  prohibited  from  pursuing 
a  vocation  ^  on  account  of  sex  ? '    The  Constitution 
provides  that  no  persons  shall  be  prohibited  from 
piu^uing  any  lawful  business  merely  because  of  his 
or  her  sex;  but  it  does  not  prohibit  the  Legislature 
from  declaring    certain    conduct    unlawful,    even 
though  it  may  constitute  a  *  business.'     The  Consti- 
tution does  not,  in  my  view,  deny  the  power  to  en- 
act such  legislation  as  may  prevent  the  intrusion  of 
men  into  the  conjoint  pursuit  with  women  of  occu- 
pations which  considerations  of   decency  and  mo- 
rality require  should  be   carried  on  by  the  latter 
separately,  and  viceversa,^^     **  But  while  I  am   not 
prepared  to  agree  that  section  18  of  article  20  of  the 
Constitution  prohibits  any  law  o'r  ordinance  wliicli 
would  prevent   the  presence   of  women,  as  attend- 
ants or  otherwise,  at   liquor  *  saloons,  bar-rooms,' 
etc.,  I  agree  that  petitioner  should  be  discharged, 
because  I  am   of  opinion  that  the  ordinance  un- 
der which  petitioner  has  been  j)rosecuted  is  void,  in 
that  it  is  unreasonable,  of  ambiguous  import,  and 
not  of  uniform   operation."     Morrison,  C.  J.,  and 
Myrick,  J.,  dissented.     There  was  an  attempt  to 
evade  a  similar  statute,  in  Walter  v.  Commonwealth, 
88Penn.  St.  137;  S.  C,  32  Am.  Rep.  429;   but  tlie 
question  of  constitutionality  was  not  raised. 

Wilkin  V.  TTiarpy  Iowa  Supreme  Court,  April  6. 
1881,  8  N.  W.  Rep.  467,  is  a  curious  case  of  slander. 
The  court  said:  **The  petition  alleges  that  both 
plaintiff  and  defendant  engaged  in  the  business  of 
buying  and  selling  live  stock,  which  was  weighed 
and  delivered  upon  purchases  made  by  them  at  the 
stock-yard  of  a  railroad  company ;  that  the  defend- 
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ant,  intending  to  injure  plaintiff,  spoke  of  him  cer- 
tain scandalous  and  defamatory  words,  implying 
that  plaintiff  was  accustomed,  when  stock  was 
weighed,  of  which  he  was  to  purchase,  to  *  lift  up  * 
the  scales,  and  when  defendant's  stock  was  weighed 
to  *  bear  down '  thereon,  thus  causing  the  scales  in 
the  one  case  to  show  less  and  in  the  other  more  than 
the  true  weight."  "The  court,  in  two  or  three  in- 
structions, held  that  the  language  of  defendant 
in  charging  that  plaintiff  did  '  bear  down  *  on  the 
scales  when  the  stock  of  defendant  was  weighed, 
and  did  Mift  up'  when  his  own  was  weighed, 
would  not  charge  the  crime  of  obtaining  goods  un- 
der false  pretenses  unless  it  charged  that  plaintiff 
was  the  '  weigh-master '  having  charge  of  the  scales. 
The  instruction  is  correct.  The  plaintiff  could 
make  no  pretenses  as  to  the  weights  unless  he  had 
charge  of  the  scales.  His  act  in  causing  a  false 
weight  was  not  a  pretense  as  to  the  weights,  and 
could  not  have  been  unless  he  was  regarded  as  the 
person  charged  with  the  duty  of  weighing  the 
stock.  Certain  instructions  recognized  the  doctrine 
that  the  act  of  plaintiff,  as  charged  in  the  language 
of  defendant,  in  'bearing  down'  upon  the  scales 
when  defendant's  stock  was  weighed  was  not  a 
fraud  punishable  by  law,  but  that  his  '  lifting  up ' 
when  the  stock  was  weighed  was  a  fraud  for  which 
the  law  provides  punishment.  We  think  the  view 
of  the  court  below  is  correct.  As  the  act  of  '  bear- 
ing down '  upon  the  scales  when  defendant's  stock 
was  weighed  could  result  in  no  profit  or  advantage 
to  plaintiff,  it  cannot  be  regarded  as  fraud.  While 
it  resulted  in  injuiy  to  defendant,  plaintiff  derived 
no  profit  from  the  act.  It  was  an  act  of  wanton 
mischief,  perpetrated  with  an  evil  design.  It  can- 
not be  called  a  fraud ;  but  as  plaintiff  was  profited 
by  the  act  which  caused  the  stock  he  was  purchas- 
ing to  appear  lighter  than  their  true  weight,  it  is  a 
fraud  and  punishable  as  an  offense." 


In  StcUe  V.  ShuliZy  Iowa  Supreme  Court,  April  7, 
1881,  8  N.  W.  Rep.  469,  it  was  held  that  where  one 
assuming  to  act  as  physician  administers  medicine  to 
a  patient,  with  honest  intentions  and  expectation  of 
a  cure,  he  is  not  criminally  liable  for  death  caused 
thereby.  The  defendant  ' '  used  an  instrument  and 
oUum  BaunscheiditiV  This  treatment  consists  in 
pricking  the  skin  of  the  patient  on  different  parts 
of  the  body  with  an  instrument  armed  with  a  Dum- 
ber of  needles  and  operated  with  a  spring,  and  then 
rubbing  the  parts  thus  pricked  with  an  irritating 
oil.  (See  arUe^  p.  42.)  The  court  said:  "The  case 
of  Commonwealth  v.  Thompson^  6  Mass.  134,  is  a  very 
interesting  and  instructive  one  upon  this  question. 
From  the  testimony  in  that  case  it  appears  that  the 
defendant  was  a  grossly-ignorant  quack.  He  had 
three  remedies,  which  he  called  coffee,  weU-my-gristle, 
and  ram-cats.  He  persisted  in  administering  emetics 
to  his  patient  until  he  died,  to  all  appearances,  from 
the  effects  of  his  treatment.  In  this  case  it  was 
held  that  '  if  one  assuming  the  character  of  a  phy- 
sician, through  ignorance  administered  to  his  patient 
with  an  honest  intention  and  expectation  of  a  cure, 


but  which  causes  the  death  of  the  patient,  he  is  not 
guilty  of  felonious  homicide.'  The  case  of  IHce  v. 
State,  8  Mo.  561,  is  much  like  the  preceding.  The 
defendant  in  that  case  was  a  botanical  physician, 
and  administered  lobelia,  from  the  effects  of  whidi 
the  patient  died.  It  was  held  that  '  if  a  person  as- 
sume to  act  as  a  physician,  however  ignorant  of 
medical  science,  and  prescribe  with  an  honest  inten- 
tion of  curing  the  patient,  but  through  ignorance 
of  the  quality  of  the  medicines  prescribed,  or  the 
nature  of  the  disease,  or  both,  the  patient  die  m 
consequence  of  the  treatment,  contrary  to  the  ex- 
pectation of  the  person  prescribing,  he  is  not  guilty 
f  of  murder  or  manslaughter.  But  if  the  party  pre- 
scribing have  no  such  knowledge  of  the  fatal  tend- 
ency of  the  prescription  that  it  may  be  reasonably 
presumed  that  he  administered  the  medicine  from 
an  obstinate,  willful  rashness,  and  not  with  an  hon- 
est intention  and  expectation  of  effecting  a  cure,  he 
is  guilty  of  manslaughter,  at  least,  though  he  might 
not  have  intended  any  bodily  harm.'  These  cases 
seem  to  us  to  announce  a  correct  rule.  The  inter- 
ests of  society  will  be  subserved  by  holding  a  phy- 
sician civilly  liable  in  damages  for  the  consequences 
of  his  ignorance,  without  imposing  upon  him  crim- 
inal liability  when  he  acts  with  good  motives  and 
honest  intentions. " 


In  Afann  v.  White  River  Log  and  Booming  Co., 
Michigan  Supreme  Court,  April  13,  1881,  8  N.  W. 
Rep.  550,  it  was  held  that  a  log-driving  and  boom- 
ing company  is  not  subject  to  the  liabilities  of  a 
common  carrier.  The  court  said:  "The  peculiar- 
ity which  is  most  apparent  is  that  there  is  no  car- 
riage whatever  either  in  vehicles  or  by  application 
of  motive  power,  unless  in  some  emergency.  The 
logs  of  various  owners  are  usually,  as  they  were  in 
the  present  case,  set  floating  promiscuously,  and  only 
sorted  and  separated  when  the  run  is  as  to  some 
portion  at  least  substantially  completed.  The  logs 
are  floated  down  the  streams  by  the  force  of  tbe 
current,  sometimes  aided  by  dams  and  flooding,  and 
if  it  were  not  for  the  risk  of  jams,  no  interference 
to  any  great  extent  would  be  needed.  The  chief 
work  of  the  companies  when  running  and  driving 
logs  is  to  see  that  they  are  kept  in  the  way  of  float- 
ing down  stream,  and  not  allowed  to  accumulate  in 
jams  and  obstruct  the  floatage."  "It  is  manifest 
that  this  kind  of  service  differs  very  much  from  the 
possession  and  transfer  of  articles  which  are  always 
in  custody  and  which  could  not  be  moved  except 
by  the  vehicles  of  the  carrier.  Among  the  some- 
what fanciful  reasons  given  for  the  peculiar  duties 
and  responsibilities  of  common  carriers,  we  cannot 
always  determine  how  far  any  of  them  actually  ope* 
rated  in  shaping  the  legal  rules.  But  it  is  danger- 
ous to  run  after  supposed  analogies  and  extend 
p^uliar  rules  to  new  cases  substantially  different 
from  the  old.  Courts  have  no  doubt  settled  the  law 
of  common  carriers  as  applying  to  all  classes  of  ctt- 
riage,  however  free  from  most  of  the  special  risks 
and  temptations  which  were  relied  on  to  uphold  the 
,  ancient  doctrines.    But  when  it  is  sought  to  extend 
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the  rules  outside  of  the  carrying  business  altogether, 
we  should  not  do  this  unless  on  very  plain  reasons 
of  fitness.  Taking  heed  to  give  no  excessive  force 
to  resemblances,  wo  may  find,  nevertheless,  some 
other  duties  which  are  quite  as  analogous  as  car- 
riage. Drovers  —  or  as  the  common  law  calls  them 
agisters  —  perform  functions  not  unlike  those  of  log- 
drivers.  Their  animals  move  themselves,  while  logs 
are  moved  by  the  stream,  and  the  beasts  have  a  spe- 
cies of  intelligence,  while  logs  and  currents  move 
unconsciously.  Yet  the  chief  business  of  the  men 
in  charge  of  both  is  to  prevent  the  property  from 
straying  or  stopping,  and  to  guide  it  where  it 
belongs.  No  one  regards  drovers  as  carriers.  An- 
gell  on  Carriers,  §§  24,  52 ;  Story  on  Bailments,  § 
443."  But  in  Columbia  Conduit  Co.  v.  Common- 
tDealthy  90  Penn.  St.  307,  it  was  held  that  a  com- 
pany engaged  in  removing  petroleum  from  place  to 
place  by  means  of  pipes  laid  between  those  places, 
through  which  it  flowed,  was  a  ** transportation" 
company,  within  the  tax  law. 


ADMISSION  TO  TUB  BAR. 


ONE  of  the  most  interesting  articles  that  we  have 
read  in  a  long  time  is  that  on  **  Admission  to 
the  Bar,  with  a  table  of  the  requirements  in  the 
United  States  and  Elsewhere,"  by  Francis  L.  Well- 
man,  in  the  May  number  of  the  American  Law  lie- 
view.  The  author  gives  particular  examination  to 
the  subjects  of  a  definite  term  of  pupilage,  allow- 
ance made  to  graduates  of  universities,  clerkship  in 
a  law  office,  a  definite  prescribed  course  of  study, 
examinations,  and  law-school  privileges,  and  con- 
cludes with  eighteen  proposed  rules  for  the  regula- 
tion of  admission.  His  views  are  of  course  ex- 
pressed in  these  proposed  rules.  He  would  have  a 
State  board  of  six  salaried  examiners,  appointed  by 
the  Supreme  (highest)  Court,  no  law-school  lecturer 
to  be  eligible,  and  their  certificate  to  entitle  to  ad- 
mission. The  term  of  study  must  be  three  years, 
time  spent  in  a  law  school  to  count  like  time  spent 
in  an  office.  A  certificate  of  the  commencement  of 
the  term  of  study  must  be  filed.  Unless  the  stu- 
dent has  the  degree  of  bachelor  of  arts  from  a  col- 
lege, he  must  be  examined,  preliminarily  to  com- 
mencing study,  in  English  grammar;  Latin  and  one 
modern  language  beside  English;  American  and 
English  contemporaneous  history  and  constitutional 
history;  modem  geography;  elementary  political 
economy;  elementary  book-keeping.  But  the  ex- 
aminers may  in  their  discretion  dispense  with  this 
examination.  Students  to  pay  a  fee  of  five  dollars 
for  the  preliminary,  and  ten  dollars  for  the  final  ex- 
amination. The  examiners  may  accept  a  law-school 
degree  as  an  equivalent  for  examination  in  any  two 
•  of  the  subjects  of  examination.  Examinations  to 
1)6  held  quarterly  at  the  capital,  and  in  writing. 
No  lawyer  to  be  admitted  from  the  bar  of  'another 
State,  unless  he  has  practiced  two  years  in  the  high- 
est court,  or  passes  the  final  examination.  Every 
candidate  at  the  final  examination  to  produce  the 
certificate  of  his  last  preceptor,  or  of  some  member 


of  the  bar,  that  he  is  qualified  for  examination. 
This  is  the  substance  of  Mr.  Wellman's  scheme, 
elaborated  in  an  article  of  thirty-five  pages. 

The  scheme  seems  to  us  on  the  whole  a  very  good 
one,  subject  to  a  few  minor  criticisms.  The  State 
board  of  examiners  is  an  excellent  suggestion.  It 
must  be  confessed  that  our  present  mode  of  exami- 
nation is  extremely  inadequate.  A  few  busy  and 
hurried  lawyers,  in  term  time,  are  assigned  by  the 
court  to  quiz  the  young  gentlemen,  and  they  go 
through  the  duty  reluctantly,  hastily,  and  perfuncto- 
rily. It  would  be  well  to  have  a  stated  board, 
known  and  approved,  not  holding  ofi^ce  too  long, 
able  and  willing  to  spend  the  requisite  time,  and 
give  the  necessary  attention.  Mr.  Wellman  pro- 
poses to  have  two  of  the  board  retired  and  new 
ones  supplied  every  year  after  the  second.  Such  a 
board,  receiving  a  moderate  salary,  would  bo  able 
to  spend  the  requisite  length  of  time,  and  the  can- 
didate would  be  thoroughly  examined  for  a  day  or 
two  days,  at  least,  instead  of  a  few  hours.  The 
English  examinations  extend  over  four  days. 
■  As  to  the  preliminary  examination,  we  see  no  ob- 
jection to  the  scheme,  as  a  whole,  but  some  of  the 
details  seem  objectionable.  For  example,  we  see 
no  particular  virtue  in  the  critical  analysis  of  a 
l)oem.  Better  take  one  of  Mr.  Evarts'  long  sen- 
tences. And  why  should  knowledge  of  any  one 
modern  language  beside  English  be  required  ? 
Comparatively  few  lawyers  know  any  modern  lan- 
guage but  their  own,  nor  does  it  seem  that  they 
need  to  know  any  other.  These  things  are  refine- 
ments. 

The  most  serious  defect  in  Mr.  Wellman's  scheme 
seems  to  us  to  be  his  not  positively  requiring  a  clerk- 
ship in  a  law  office.  Three  years  at  a  law  school  are 
to  suffice.  This  we  believe  wrong  judgment.  It 
seems  to  us  that  some  time,  say  a  year,  spent  in  the 
office  of  a  practicing  lawyer,  should  be  required. 
Our  readers  know  what  we  think  of  a  law-school 
education  —  that  we  esteem  it  the  best  way  of  learn- 
ing the  principles  of  the  law.  But  of  the  applica- 
tion of  principles  in  practice,  an  observant  man  can 
learn  more  in  an  active  lawyer's  office  in  a  year  than 
he  can  ever  learn  in  any  law  school.  Our  only  doub.t 
is  whether  this  clerkship  should  precede  or  follow 
the  attendance  on  lectures.  Mr.  Wellman  strongly 
urges  that  it  should  follow.  He  says:  "To  pass  a 
year  in  an  office  before  you  have  mastered  the  first 
elements  of  legal  science  is  a  perverse  method  of 
study,  and  entails  an  untold  amount  of  wasted  la- 
bor." On  the  other  hand,  it  is  true  that  one  who 
has  been  in  a  law  office  possesses  some  peculiar  facil- 
ities for  profiting  by  lectures.  Perhaps  on  the  whole 
Mr.  Wellman  is  right.  Undoubtedly  the  student 
who  reads  first  in  an  office  learns  much  that  is  obso- 
lete, and  fails  to  draw  necessary  distinctions.  But 
what  we  esteem  the  office  experience  for  is  not  so 
much  the  reading,  as  the  observation,  the  listening, 
the  practical  application  of  principles.  Some  such 
experience  seems  indispensable. 

In  this  particular  Mr.  Wellman^s  scheme  difiPero 
from  that  prevailing  in  this  State.  Here  we  require 
at  least  one  year  spent  in  an  office.    Two  other  im* 
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portant  differences  may  be  noted :  '  In  this  State  a 
deduction  of  one  year  from  the  specified  term  of 
three  years  is  made  to  graduates  of  colleges;  but 
on  the  other  hand,  the  three  (or  two)  years'  term 
only  entitles  to  examination  for  admission  as  attor- 
ney, and  the  examination  for  admission  as  counsel- 
lor can  only  take  place  after  two  years*  practice  as 
attorney.  The  difference  then  is,  that  under  our 
system  a  college  graduate  can  become  an  attorney 
in  two  years  (one  spent  in  an  office),  and  a  counsel- 
lor in  four  years;  while  under  Mr.  Wellman's  the 
college  graduate  gct^  no  advantage,  save  on  prelimi- 
nary examination,  but  all  may  become  counsellors 
in  three  years,  spent  anywhere. 

It  has  always  seemed  to  us  that  this  distinction 
between  attorneys  and  counsellors  is  rather  vague 
and  shadowy,  and  that  it  would  be  better  to  give 
full  admission  aft«r  a  sufficient  term  of  study. 
More  mischief  can  be  done  by  an  unskillful  attorney 
than  by  an  unskillful  counsellor.  There  is  far  more 
responsibility  attaching  to  the  bringing  and  defend- 
ing of  suits  by  attorneys  than  to  the  trial  by  coun- 
sellors. It  seems  to  us  that  Mr.  Wellman  is  right  in 
disregarding  any  such  distinction.  It  is  not  suited 
to  our  jurisprudence,  and  tends  to  make  a  tempo- 
rary use  of  an  expedient  which  we  are  agreed  on  all 
hands  is  inexpedient  in  the  long  run  —  that  is,  to 
distinguish  between  attorneys  and  barristers. 

One  more  point,  on  which  we  shall  not  say  too 
much.  Does  our  present  system,  or  does  Mr.  Well- 
man's,  afford  any  or  sufficient  encouragement  to  the 
students  to  acquire  the  best  education  ?  Mr.  Well- 
man  says:  "  While  there  has  been  a  strong  move- 
ment in  many  of  the  States  for  raising  the  standard 
of  qualification  for  admission  to  the  profession,  it 
has  never  appeared  to  be  in  any  degree  the  aim  of 
the  movement  either  to  strengthen  and  support  the 
schools,  or  even  to  make  use  of  them  in  the  further- 
ance of  the  objects  in  view."  And  yet  he  advises 
nothing  more  than  that  the  time  spent  in  the  law 
schools  should  count  like  time  spent  in  an  office. 
What  encouragement  is  there  for  the  student  to  in- 
cur the  expense  of  the  law  school  ?  Many  young 
men  can  illy  afford  it.  It  has  always  seemed  to  us 
that  some  allowance  in  the  length  of  the  term  of 
study  should  be  made  to  the  law-school  student. 
On  the  other  hand,  the  statement  made  by  Mr.  Well- 
man  that  '^  in  fifteen  States  the  law-school  diploma 
is  still  received  as  a  substitute  for  the  public  exam- 
ination,'* is  disheartening.  There  must  be  a  golden 
mean  between  the  two  conditions. 


OBSERVATIONS   ON  THE   PARTICULAR 
JURISPRUDENCE  OF  NEW  YORK. 

IK. 
(1777—1821.) 

AN  outline  or  sketch  of  the  externals  of  the  juris- 
prudence of  New  Tork  (and  these  papers  pretend 
to  be  nothhig  more)  would  seem  to  require  some  refer- 
ence to  the  early  systematic  writers  who  treat  of  the 
laws  of  New  Tork.  In  this  connection,  it  will  be  re- 
called that  from  1604  until  the  American  Revolution, 
the  Session  Laws  of  the  Assembly  of  the  Province  of 
New  York  were  regularly  issued  by  the  king's  printers 


in  the  city  of  New  York ;  but  besides  theee  and  the 
various  revisions  of  the  statutes  previously  noticad, 
there  were  no  local  publications  relating  to  the  law  of 
New  York  until  long  subsequent  to  the  war  for  Inds- 
pendence.  Yet  this  last  fact  must  not  be  accepted  m 
an  evidence  of  the  efficiency  which  the  law  had  theo 
attained.  Even  during  the  colonial  period  the  bar  and 
bench  of  this  province  numbered  many  eminent  law- 
yers ;  among  them  William  Smith,  Lewis  Morria,  Ddan- 
cey,  Horsmauden,  Robert  R.  Livingston,  VanSchaaek. 
Murray,  Alexander,  Chambers,  Bradley,  Kissam,  John 
Morin  Scott  and  Richard  Morris.  It  was  under  the 
tutelage  of  the  colonial  advocates  that  several  of  the 
most  eminent  lawyers  this  State  has  produced,  wen 
educated  iu  their  profession:  G^ige  CUnton«  John 
Jay,  Egbert  Benson,  and  others  whose  talents  Ibit 
gave  direction  and  shape  to  the  political  institutions  of 
this  country,  are  a  sufficient  evidence,  even  if  then 
were  no  other,  of  the  high  efflcienoy  of  the  Colonial 
bar. 

The  dearth  of  legal  treatises  which  has  been  notlosd 
was  at  first  doubtless  occasioned  by  the  very  smaU  ssle 
such  ventures  might  hope  to  realize;    but  later  on, 
when  there  was  a  fair  demand  for  other  Amerioan 
publications,  by  the  great  similarity  of   the  law  of 
Euglaud  to  that  of  this  State  in  particular.     In  colo- 
nial times  the  Assembly  Laws,  and  in  the  new  State 
government,  the  State  Session  Laws,  together  with  the 
common-law  reports,  abridgments  and  institutes  whSeh 
almost  every  lawyer  possessed,  answered  the  reqniis- 
ments  of  the  legal  profession.    Yet  there  were  many 
features  of  the  jurisprudence  of  New  York  which  dif- 
fered from  that  of  England.      The   practice  of  the 
Supreme   Court   had   always    varied    from   thai  of 
Westminster  Hall,  and  we  accordingly  find  that  this 
fact  suggested  the  subject  of  the  first  regular  kgsl 
treatise  published  in  New  York.     In  17M,  WilUsm 
Wyche,  an  attorney  in  the  city  of  New  York,  who  sa- 
uouuced  himself  as  **  of  the  Honorable  Law  Society  of 
Groy*s  Inn,  London,  and  citizen  of  the  United  States 
of  America,*'  published  by  subscription  a  Treatise  on 
the  Practice  of  the  Supreme  Court  of  Judicature  of 
New  York,  in  Civil  Actions.*    Judging  from  the  pre- 
face it  was  deemed  a  somewhat  bold  undertaking,  bst 
it  mot  with  favor  and  was  followed  in  the  same  yasr 
by  Wyche's  Theory  and  Practice  of  Fines.*    The  Isfc* 
ter  must  have  t>een  somewhat  less  suocessf  nl  for  the 
author*s  proposal  to  publish  a  **  Collection  of  seiaot 
pleadings  in  the  Supreme  Court  of  Judicature  of  Ksw 
York  *'  never  came  to  any  thing. 

The  new  institutions  of  government  as  they  ga^ 
rise  to  questions  on  which  the    English  preoedsnU 
threw  little  or  no  light,  led  in  part  to  the  next  kgil 
publication,  which  discussed  a  question  of  the  higlMit 
importance,  and  at  that  time  not  fully  determinsd, 
viz.,  the  power  of  the  Judicature  to  determine  the 
validity  of  legislative  enactments.    Chancellor,  tbfls 
Mr.  Kent,  who  had  in  1793  been  chosen  law  profsMV 
in  Columbia  College,  published,  the  next  year  (ITtM),  i^ 
the  request  of  the  trustees,  his  first  lecture  in  that  is- 
stitution,  which  was  of  general  interest  because  Itdi^ 
cussed  this  question,  so  novel  to  previous  conoeptlooi 
of  govern  men  t.^    In  1795  Kent  published  a  smsll  foi* 
ume  t  containing  **  Dissertations,**  or  three  other leo- 
*tures,  preliminary  to  his  proposed  course  on  the  ooib- 
mou  law,  but  its  sale  was  so  limited  as  not  to  detlrij 
the  expenses  of  publication,  and  in  1706  he  disoon- 
tinned  his  first  course  of  law  lectures,  owing  to  the 
snuiU  and  unsatisfactory  attendance*    In  1802  Geoige 
Caines,  the  reporter,  published  his  first  Tolume  of  Les 
Mercatoria  Americana,  which  at  that  time  was  bgr  t» 
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tho  mo«t  ambitioas  undertnkluK  ot  tbe  kind  ever 
Issued  from  the  New  York  prsBS.  The  second  volume 
uaver  appeared,  bo  that  the  work  is  Incomplete;  there 
is  little  doubt  that  it  must  have  proved  a  failure.  It 
DOW  fills  no  place  In  the  literature  uf  jurisprudeuoe. 

Tbe  first  volume  of  the  reports  of  cases  in  the  New 
York  courts  was  ediUid  by  William  Coleman,  ooud- 
selior-at-law,  and  was  issued  lu  ISOl.  It  contains  tbe 
cases  o(  practice  adjudged  Iq  the  Supreme  Court,  from 
October  term,  I7D1.  to  October  term,  1800.  It  was  fol- 
lowed In  laoS  b7  B  volume,  now  become  exceedlnfcly 
rare,  contaltiiug  Judicial  opinions  delivered  Id  the 
Mayor's  Court  of  the  oltj  of  New  York  (afterward 
the  present  Court  of  Common  Pleas),  by  the  famous 
Edward  Livlugston,  one  of  the  most  distinguished 
Jurists  this  country  has  produced.  In  18(MtbeL^s- 
lature  authorized  tho  appointment  of  au  olGclal  re- 
porter for  the  Supreme  Court.  (L'h.  68,  Laws  ItKH.) 
In  tbe  following  year  George  Caines,  the  first  ofQcioi 
reporter,  issued  the  first  volume  of  tbe.  decisions  ot  the 
oourt  of  Qnai  resort,  and  lu  the  same  year  Coloman 
aud  Caines'  Cases  on  Practice  Followed.  Cainei'  Coses 
ia  Error  wore  part  of  the  official  series,  but  they  con- 
tained maoy  decisions  cullected  by  Mr,  Coleman  prior 
to  Uf.  Caiues'  appointment.  The  official  reports  ot 
tbe  Supreme  Court  begin  with  the  second  volume  ot 
Caines'  Term  Reports,  issued  in  1805,  tbe  first  volume 
having  been  prepared  before  Mr.  Caines  received  his 
appointment  as  reporter.  (See  ch.  12S.  Laws  181.%,  act 
for  relief  of  George  Cainea.)  In  1806  William  Jobii- 
BOD  succeeded  Mr.  Caines,  and  In  1807  tbe  first  volumo 
of  Johnson's  reports  appeared.  Mr.  Johnson  aubse- 
quentiy  published  three  volumes  of  cases  decided  in 
tho  Supremo  Court  and  ('ourt  ot  Errors,  prior  to  any 
reported  by  Mr.  Caines.  Johnson's  canes  carried  the 
law  reports  back  as  far  as  1799.  from  which  date  Ibo 
series  of  New  York  law  reports  Is  unbroken.  Tbe  first 
New  York  chancery  reporU  were  not  issued  until  ISIG 
(1  Johns.  Cb.).  but  from  that  time  until  tlie  merger  of 
the  courts  of  law  and  equity  they  aro  continuous.  In 
1K3U  John  Antbon.  a  leading  nisi  prius  lawyer,  pub- 
llsbnd  a  report  of  the  nisi  prius  sittings  of  tho  Supremo 
Court ;  contrary  to  the  general  eK|>erienco,  this  report, 
owing  to  tbe  discriminating  cbnrnctnr  of  the  oases  i-c- 
purtcd,  is  good  autburity.  In  IMG  the  criminal  esses 
began  Ut  be  ruported  in  the  City  Hull  Recorder,  a  work 
of  very  hich  authority.  It  is  unnecessary  to  rotor 
further  to  ao  familiar  a  lopio  as  tbe  reports  in  a  Con- 
sideration of  ttio  early  lc);al  publications  of  this  Stale. 

luiaOHMr.  Caines,  by  far  tho  most proiiBc  law  writer 
of  the  time,  published  his  Practice  of  tho  Supremo 
Court,  but  no  work  on  tbe  Chancery  Practice  was  pub- 
lished until  1618,  when  one  by  Mr.  Blake,  a  mi^r  in 
chanoery,  appoiired.  Tbe  remaining  works  relaflng  to 
Jurispnidenoe,  published  in  tbe  first  periodof  the  State 
government,  were  few  and  none  of  them  of  any  marked 
or  permanent  value.*    It  Is  presumed  that  this  coni- 


•  The  other  works  referreii  lo  are.  New  I'oniJi 
liraKcnlU'nianot  (he  bar;  an  edition,  Albany ,  ITOt:  an  e<ll- 
tion.  Albany,  l»19  ;  Attorney's  Hanual,  New  York,  1807  (con- 
latnlnK  CtiiUy's  fonns,  adapted  to  Hupreme  Court) ;  Clerll's 
Aiwistant,  r<>ughktvi>sle,  \»a  :  New  York  Justice,  relating  to 
justices  of  tho  peace  ;  Attorney's  Companion,  Pougliliefpalo. 
INIR :  Ambon's  Digest  uf  Blaekslone  Com.,  uui  coataiatng  an 
naay  OD  thoStuiIy  ot  the  Ijiw,  N,  Y.,  WO;  American  Prec«- 
dentH  ot  Pecloratlons  (iiU  e<l.  by  Anthon),  N.  V.,  1810;  Tap- 
pan's  (ViUDiy  and  Town  Otncers.  Kingston,  IRISiThouKhtson 
the  Constitution ;  and  Strfctuii>a  on  the  Court  of  Chancery ;  Tho 
IHjIMta,  pulilinliKil  prior  to  IftJl,  were  Anlhon's  Digest  ot  the 
Keported  DMisinns  ot  tlie  several  conns  ot  law  In  tbe  U.  S,, 
:  vols  ,  N.  V,.  It<13-lfi  ;  JuhDHin's  Dli^t  ot  cases  decldad  and 
rqiortedin  ctieSupn.-me(;ourt,'tcomI7Wto  1813;  and  Church's 
Digest  ot  the  same  reports  until  1821;  Dmilap's  Fractics  (see 

Prefsce  to  Oratum's  Practice,  p.  10)  appeared  bi  1811 :  It  was 
a  mere  adaptation  of  Tidd's  Pr.  in  the  K.  B.  Tbe  first  Law 
Joonia)  In  New  York  was  tbe  Mew  York  Judicial  Repoaltory, 

vUcha^earBdlDiaiS;  It  was  sbort  ttved. 


mODtary  will  be  conflrmud  bythegenemi  elperienoe; 
It  certainly  is  not  so  dubious  a  criticism  as  that  of 
Pbililmore  on  English  legal  literature.  "  no  single  great 
work  on  Jurisprudence  bas  ever  been  produoed  by  an 
Engilsbman."  (Preface  to  Private  Law  among  Ibe 
Romans,  p.  x,  Loudon  ed.,  18l<!l.l  While  it  is  unques- 
tionably true  that  the  few  treatises  on  the  law,  writ- 
ten and  published  In  New  York  during  tbis  period, 
were  of  an  ephemeral  and  oommoii-piaco  cbaraoter, 
yet  it  la  equally  true  that  tbe  cbaraoter  ot  Ibe  written 
opinions  ot  tbe  courts  of  the  same  period  have  proba- 
bly never  been  surpassed  In  this  State.  It  is  only 
necessary  to  allude  to  the  judges  who  delivered  tliem, 
Lansing,  Lewis,  Bensou.  Kent,  UodclifT.  Brookholst, 
Livingston,  Smith  ThompBOn.  Ambrose  Spenoer,  Wil- 
liam'W.  Van  Ness,  Daniel  D.  Tompkins,  Yates,  Jonas 
Piatt  aud  John  Wood  worth. 

We  have  already  observed  some  ot  the  leading 
changes  which  the  Legislature  made  In  the  law  of  real 
property  during  the  first  period  of  the  State  govern- 
ment (23  Alb.  L.  J.,  pp.  1<7,  148),  aud  within  a  limited 
spaoe  it  is  impossible  to  notice  them  more  In  detail. 

Tbe  Criminal  Code  of  tbe  State  remained  for  some 
time  very  much  as  It  existed  at  common  law  under  the 
provincial  government.  Tbe  Revolution  Introduced 
few  ohangei  alfeotiug  this  branch  of  tbe  former  Juris- 
prudence. By  the  Constitution  of  1777  (see.  3<),  tbe 
accused  were  allowed  counsel  in  all  criminal  cnsea  as 
traely  as  In  civil  Cases.  It  will  be  remenit>ered  that  at 
oommou  law  the  accused  were  deprived  of  counsel  on 
the  general  issue  In  capital  cases.  In  1788  benefit  of 
clergy  was  forever  abolisbed  In  this  State  (S  J.  Jk  V. 
■M2]  and  tbe  common  law  was  ameliorated  liy  lessening 
the  punishment  for  minor  offenses,  but  for  along  time 
tbe  sanguinary  laws  ot  New  York,  attaching  tbe  death 
lienalty  to  many  crimes  besido  murder  and  treason, 
remained  a  blot  on  the  advancing  civilization.  In  17M 
many  of  the  oDbnses  previously  punishable  with  death, 
such  as  grand  larceny,  burglary,  highway  robbery, 
arson,  rape,  forgery,  oonuterfelting,  malicious  wound- 
ing and  the  like,  became  punlsbable  by  Imprisonment 
in  the  State  prisons,  first  established  by  tbis  act.  (3 
tir.  391.  ch.  30.)  This  important  statute  amcUoratlng 
tbe  Criminal  Code  likewise  declared  that  no  appeal 
should  be  taken  by  tbe  people  ag^nst  a  person  acquit- 
ted ot  felony.  It  also  abolished  whipping  as  a  punisb- 
meut  for  minor  offenses,  and  it  enacted  that  no  coii- 
viotlon  or  attainder  ot  any  person  should  work  a 
forfeiture  of  goods,  chattels,  tenements  or  heredlta- 

In  tbe  same  year,  ITW  Ich.  8, 3  Or.  SjG),  a  very  Import- 
ant act  was  passed  to  facilitate  the  trial  of  criminal  oases 
and  for  the  bettor  proseoullon  of  crimes  against  public 
justice.  By  this  last  named  act  the  State  was  divided 
into  districts,  over  each  ot  which  an  assistant  attomey- 
geueml  vras  to  bo  designated,  to  conduot  tbe  ordlnaiy 
prosecutions  of  offenders.  This  was  tbe  origin  of  the 
present  system  of  public  prosecutors  for  each  oonnty. 
Tbe  extent  of  the  powers  ot  tbo  attorney-general  and 
bis  coadjutors,  the  district  attorneys,  has  never  been 
precisely  determined  hi  tbis  State.  They  have  been 
claimed  to  be  defined  only  by  tbe  common  law.  (See 
Mr.  Gtrry's  brief  in  Henry  Bergh't  case,  10  Abb.  Pr. 

[N.s.]2n-aM.) 

The  procedure  and  practice  ot  the  criminal  courts 
remained  in  most  respects  at  at  common  law,  during 
tbe  entire  period  In  which  the  first  Coustitution  was 

Under  tbe  original  Constitution,  tbe  greater  part  ot 
the  corpus  Juris  of  the  province  continued  unaffected 
by  innovatory  1ef(islation,  and  oonseqnently  tbe  Juris- 
pmdenoe  of  tbe  oummon  law  determined  the  decisions 
In  tho  great  majority  of  the  cases  submitted  to  tbe 
oonrts  of  justice  or  to  the  decision  of  oounsel.  For 
example,  the  oonttructlon  of  deeds  of  oonveyanoe 
.  under  the  atktate  ot  uses,  the  operation  of  ouminoa 
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assurances,  the  interpretation  of  wills  and  testaments, 
the  estates  of  dower  and  curtesy,  the  conduct  and  lia- 
bilities of  executors,  administrators  and  trustees,  the 
limitations  of  suits,  the  domestic  relations,  and  indeed 
whatever  else  was  not  wholly  regulated  by  statute, 
were  deterniiiied  by  the  common  law  in  so  far  as  it  was 
in  force  in  the  province  of  New  Yorlc  prior  to  the  out- 
break of  actual  hostilities  against  the  monarchical  and 
parliamentary  government  of  England,  or  was  not 
inconsistent  with  the  positive  principles  of  the  new 
institutions  of  government. 

The  same  remark  applies  with  equal  force  to  that 
important  branch  of  remedial  justice,  the  practice  in 
the  courts  of  judicature.  The  truth  of  the  general 
observation  is  easily  sustained  without  an  explicit 
reference  to  particulars.  In  18*J1,  the  last  year  of 'the 
old  Constitution,  Mr.  Dunlap,  in  his  practical  treatise 
on  the  Supreme  Court,  states  that  the  practice  of  that 
court  was  still  in  the  main  founded  on  that  of  the 
English  courts,  thus  summarizing  the  fact  that  this 
branch  of  remedial  justice  had  undergone  but  little 
more  than  formal  changes  since  the  political  separa- 
tion of  the  two  countries.  Yet  there  were  many 
points  of  practice  which  had  been  peculiar  to  the  New 
York  courts  from  the  earliest  times.  Even  in  1763 
these  local  peculiarities  were  bo  great  as  to  much  em- 
barrass Benjamin  Prat,  a  considerable  lawyer  of  Bos- 
ton, who  was  appointed  by  Lieutenant  Governor 
Colden  Chief  Justice  of  the  Supreme  Court  of  New 
York,  at  a  time  when  the  former  justices  of  the  court 
refused  to  receive  their  commissions  at  the  king*8 
pleasure.  (Colden  Papers,  N.  Y.  Hist.  So.,  Pub.  1876, 
p.  148.)  In  1794  we  have  the  additional  testimony  of 
Mr.  Wyche,  the  author  of  the  first  treatise  on  the 
practice  of  the  Supreme  Court.  He  says:  *'The  Prac- 
**  tice  of  the  British  courts,  it  must  be  acknowledged, 
**  is  the  model  of  that  of  our  Supreme  C-ourt ;  but  the 
**  various  architects  of  the  latter  have  not  always 
** adhered  to  their  model;  in  many  respects  there  is  a 
*' material  difference.  When  the  student  reads  in 
''  Crompton,  and  other  English  practical  treatises,  of 
**  service  of  process  with  notice,  of  affidavits  to  hold  to 
*'bail,  of  delivering  declarations  by  the  bye,  of  sum- 
'*  mouses  for  time  to  plead,  of  demands  of  plea,  of  the 
**mode  of  signing  judgments,  of  carrying  in  and 
**docquetting  rolls;  in  short,  of  various  other proceed- 
**ings  not  consistent  with  the  practice  resulting  from 
**the  law  and  custom  of  this  State,  it  naturally  be- 
**wilders  his  ideas:  he  is  perplexed  with  a  species  of 
**  learning  productive  of  confusion  to  himself,  if  not 
*'  early  corrected  by  extensive  practice,  as  he  will  not 
**have  the  power  to  discriminate  what  is  the  legal 
**  practice  here  from  that  which  is  peculiar  to  the  other 
**  side  of  the  Atlantic.'*  Yet  the  local  differences  men- 
tioned by  Mr.  Wyche  were  formal  rather  than  sub- 
stantial, the  essential  of  the  New  York  practice  con- 
forming to  that  in  vogue  in  England.  At  this  remote 
period  such  differences  are  only  important  as  indicat- 
ing the  very  early  date  at  which  an  individuality  was 
affixed  to  the  practice  of  the  New  York  Judicatories. 
Messrs.  Paine  and  Duer,  in  their  work  on  the  practice 
of  the  courts  (N.  Y.,  1830),  refer  to  the  curious  fact 
that  the  practice  of  commencing  actions  by  capias  ad 
respondendum  could  not  bo  traced  to  either  the  King's 
Bench  or  the  Common  Pleas. 

From  time  to  time  during  the  colonial  epoch  the  prac- 
tice of  the  courts  of  this  province  had  been  amended 
by  statute.  In  1788  the  first  of  the  State  revisors, 
Messrs.  Jones  and  Varick,  included  most  of  the  pre- 
vious changes  made  in  the  common-law  practice,  by 
either  the  statutes  of  England  or  of  the  provincial  Leg- 
islature, in  several  acts,  entitled  '*  An  act  concerning 
amendments  and  jeofails  *'  (2  J.  &  V.  224),  and  **An  act 
for  the  amendment  of  the  law  and  the  better  advance- 
ment of  justice."  (2J.  &y.  269.)  The  latter  statute 
relates  also  to  the  practice  in  chancery.    In  the  same 


year  other  statutes  relating  to  the  pnotioa  in  puttoo- 
lar  actions  were  passed  as  they  had  been  reported  by 
the  revisers,  notably  those  mots  affecting  partitloiu 
(ch.  8, 11th  Session),  qui  tam  actions  (oh.  9,  11th  8e§- 
sion),  and  replevins  (oh.  5, 11th  Session). 

Having  given  an  outline  of  the  more  important 
changes  which  the  legislation  of  the  new  State  goTem- 
ment  imposed  on  thepne-revolationaiy  Jnrispmdenoe 
of  New  York,  it  woold  seem  neoessazy  to  advert  to 
the  most  marked  idiosyncrasy  of  the  corpus  JurU  of 
New  York.  It  is  now  comparatively  of  litUe  import- 
ance ;  yet  historically  and  traditionally  it  mast  always 
be  of  peculiar  interest  to  the  thousands  and  tens  of 
thousands  of  the  descendants  of  the  original  Dutch 
colonists  of  New  York.  The  peculiarity  referred  to  is 
the  portion  of  the  Law  of  New  Netherland  which  has 
so  long  been  a  part,  though  a  very  small  part,  of  our 
jurisprudence.  By  the  articles  of  capitulation  of  IfiM 
the  ancient  Dutch  inhabitants  of  New  York  possessed 
a  legal  status  quite  different  from  that  of  the  native- 
bom  subjects  of  England.  They  were  to  enjoy  their 
own  customs  as  to  inheritance,  and  we  acoordingly 
find  that  the  Assembly  of  the  Province  while  under 
English  rule  passed  several  acts  recognizing  this  right 
of  the  Dutch  ante  nati.  The  single  instance  to  which 
it  is  desired  now  to  allude,  this  subject  liaying  been 
previously  referred  to  at  greater  length,  is  the  case  of 
Denton  y.  Jackson^  before  Chancellor  Kent  in  1817  (3 
Johns.  Ch.  324).  This  case  involved  the  right  of  the 
town  of  Hempstead  to  certain  lands  originally  granted 
by  the  Dutch  governor  Kieft  in  1644  to  six  persons  by 
name  to  build  a  town,  to  erect  a  body  politic  and  to  nom- 
inate magistrates  —  and  one  of  the  questions  dlscassed 
was  whether  these  six  persons  took  in  their  private  ca- 
pacity or  as  a  corporation.  Chancellor  Kent  held  sub- 
stantially that  under  the  civil  law,  which  was  the  com- 
mon law  of  the  Dutch,  the  grant  was  sufficient  to  enable 
them  to  take  as  a  body  corporate.  Although  not  the  con- 
trolling point  of  this  particular  case,  it  is  one  instance 
of  many  where  a  reference  to  the  former  law  of  New 
Netherland  has  l>ecn  necessary  to  a  complete  adjudi- 
cation. (For  more  important  instances,  see  87  N.  Y. 
551 ;  1  Hoffman's  Treatise  on  the  Corp.,  p.  806;  36  Barb. 
157;  17  Wend.  590,  617;  18  Hun,  80;  2  Wend.  110;  10 
Barb.  141.) 

Though,  with  the  single  exception  referred  to,  the 
Jurisprudence  of  New  York  under  the  first  Constitu- 
tion was  exceedingly  similar  to  that  of  England,  yet 
the  time  was  not  far  distant  when  the  democratic  ele- 
ments of  the  State  government  were  to  have  a  marked 
influence  not  only  on  legislation  but  on  the  structure 
of  the  Judicature  and  the  tenure  of  the  Judiciary. 
This  Mvement  at  first  exhibits  itself  in  several  ways, 
but  pmicipally  by  a  determined  effort  to  diffuse  the 
common-law  powers  of  the  Judiciaiy. 

We  come  next  to  consider  the  repeal,  for  such  it 
was,  of  the  original  Constitution.  Measures  to  amend 
the  Constitution  have  now  become  so  frequent  as  to 
attract  very  little  of  that  attention  which  once  accom- 
panied any  proposal  to  change  the  charter  of  the  State 
government.  In  1821  the  dissatisfaction  with  the  Con- 
stitution of  1777  had  become  so  universal  as  to  dissi- 
pate any  resistance  urged  against  change  by  the 
more  conservative  of  the  electors  of  the  State.  The 
large  freeholders  were,  in  the  main,  opposed  to  an  ex- 
tension of  the  suffhm^e  which  was  agitated :  and  the 
leading  Judges,  who  then  possessed  vast  political  in- 
fluence as  members  of  the  Council  of  Revision,  were 
opposed  to  any  changes  whatever  In  the  sobstauoe  of 
the  original  Constitution.  There  is  no  doubt  tliat  the 
first  Constitution  presented  some  features  which  were 
opposed  to  the  most  advanced  conceptions  of  liberal 
political  societies;  it  was  In  some  respects  a  compro- 
mise with  English  institutions;  it  was  obnoxious  to 
the  leaders  of  the  republican  (democratic)  party  be- 
cause it  lodged  such  extensive  powers  in  the  bands  of 
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the  judg^es,  and  it  was  distasteful  to  the  masses  of  the 
people  because  of  the  limitation  it  imposed  on  the  suf- 
frage by  either  a  property  or  a  burgess  qualification. 
The  years  1820-21  are  interesting  not  merely  because  of 
the  changes  which  were  then  made  in  the  structure  of 
the  judicature  of  the  State  but  also  on  account  of  the 
open  avowal  of  a  sentiment  hostile  to  that  part  of  the 
established  jurisprudence  of  the  State  which  had  been 
derived  from  England.  It  was  said  that  the  entire 
history,  rationale  and  tendencies  of  the  common  law 
were  opposed  to  those  more  advanced  political  ideas 
which  ought  to  prevail  in  a  republic.  The  common-law 
powers  exercised  by  a  single  chancellor  were  asserted 
to  be  of  an  aristocratic  nature  and  consistent  only  with 
that  monarchical  government  from  which  they  were 
derived.  Indeed,  the  entire  Judiciary  were  asserted  to 
l>e  opposed  to  reform  because  of  the  prejudices  which 
had  been  inculcated  by  their  administration  of  a  sys- 
tem of  law  founded  on  the  different  political  condi- 
tions which  obtained  in  England.  There  was  an  addi- 
tional argumeint  against  the  Chancery  system ;  it  was 
asserted  to  foster  a  class  of  lawyers  who  lived  in  the 
cities  where  the  court  sat,  and  who,  from  their  better 
opportunities,  monopolized  the  business  of  the  court 
to  the  disadvantage  of  those  members  of  the  profession 
who  were  so  unfortunate  as  to  live  beyond  the  myste- 
rious precincts  of  the  Court  of  Ek^uity.  However  triv- 
ial, superficial  or  fallacious  these  objections  were,  they 
were  very  popular  and  when  applied  to  certain  exter- 
nals of  the  administration  of  the  inherited  juridical 
system  of  the  State  rather  than  to  the  jurisprudence 
itself,  they  were  not  wholly  devoid  of  reason. 

Prior  to  the  second  Constitution  the  supposed  inter- 
ference of  the  Judiciary  in  the  politics  of  the  State 
tended  not  only  to  lessen  their  usefulness,  but  to  the 
actual  defeat  of  the  **no  convention"  party,  opposed 
to  any  interference  with  the  original  Constitution  of 
the  State.  Although  at  this  later  day  we  regard  Kent 
and  Spencer  with  unmiiigled  admiration,  in  their  own 
time  they  were  not  without  their  detractors  and  de- 
famers.  These  distinguished  jurists  were  as  openly 
attacked  in  the  convention  of  1821  as  if  they  had  been 
common  political  adventurers  whose  sole  aim  was  their 
own  aggrandizement.  Chancellor  Kent  was  compared 
to  the  Bohon  Upas  of  Java  that  destroyed  whatever 
sought  for  shelter  or  protection  in  its  shade ;  and  Chief 
Justice  Spencer,  in  some  respects  the  ablest  judge  of 
his  day,  was  contemptuously  told  that  he  might  have 
been  a  Holt  or  a  Mansfield  had  he  kept  from  the  polit- 
ical arena.  Yet  these  gentlemen  were  doubtless  the 
victims  of  the  ill-assorted  alliance  between  the  Legis- 
lature and  the  supervising  power  of  the  Council  of 
Revision,  or  of  that  mistake  in  the  original  Constitu- 
tion which  vested  the  judicature,  as  a  sort  of  third 
estate,  with  the  negative  on  legislation  in  all  cases. 
Oftentimes  the  majority  of  the  Legislature  were  un- 
able to  pass  a  bill  over  the  veto  of  the  Council  and 
then  their  indignation  would  be  visited  on  the  judges 
who  defeated  them;  the  votes  of  the  judges  in  the 
Council  were  attributed  to  political  bias  and  not  to 
conviction,  and  they  were  denounced  with  all  the  ac- 
companiments of  mere  political  virulence.  This 
denunciation  came  ultimately  to  affect  the  usefulness  of 
the  Supreme  Judiciary  under  the  first  Constitution 
and  to  tarnish  their  otherwise  splendid  administration 
of  the  law.  This  melancholy  fact  emphasizes  the  im- 
portance in  the  American  Republics  of  keeping  the 
judicature  a  separated  institution  or  a  sort  of  imper- 
sonal college,  above  and  beyond  the  fatal  blight  of 
even  a  suspicion  of  low  political  bias. 

In  November,  1820,  at  an  extra  session  of  the  Legis- 
lature, a  bill  passed  both  houses  by  the  provisions  of 
which  delegates  were  to  be  elected  and  a  convention 
to  alter  the  Constitution  to  be  held  In  the  first  instance 
withoat  taking  the  sense  of  the  people  as  to  the  neoes- 
iity  of  tach  a  oonvantion.    This  bill  was  vetoed  by  the 


Council  of  Revision,  who  assigned  as  a  defect  the 
omission  mentioned.  In  March,  1821,  the  Legislature 
passed  another  act  providing  for  an  election  to  deter- 
mine whether  a  Constitutional  Convention  should  be 
held,  and  in  that  event  providing  also  for  the  election 
of  delegates  to  attend  it.  The  electors  having  decided 
in  the  affirmative,  the  convention  of  the  delegates 
chosen  accordingly  met  at  Albany  in  August,  1821,  and 
in  the  following  November  agreed  to  the  form  of  a 
new  Constitution  which  was  to  be  submitted  to  the 
people  for  ratification.  Though  portions  of  it  took 
effect  earlier,  it  was  not  until  January,  1823,  that  the 
new  charter  was  fully  operative. 

The  delegates  composing  the  convention  were  in 
almost  every  instance  able  men,  and  some  of  them 
noted  for  great  ability.  Among  the  most  notable 
were  Chancellor  Kent,  Chief  Justice  Ambrose  Spencer, 
Henry  Wheaton,  Samuel  Nelson,  William  W.  Van 
Ness,  Jacob  Radcliff,  John  Duer,  Jacob  Sutherland, 
Daniel  D.  Tompkins,  Judge  Pratt,  General  Root,  Ruf  us 
King,  Martin  Van  Buren  and  Peter  A.  Jay —  but  this 
enumeration  seems  invidious.  The  debates  of  such  a 
convention  were  of  course  interesting  and  their  labor 
of  great  value.  At  the  time  the  new  Constitution  was 
deemed  almost  a  revolution,  and  it  was  said  '*that 
scarcely  a  pillar  had  been  left  standing  in  the  vener- 
able fabric  erected  by  the  political  fathers  of  the 
State."  (Intd.  to  Report  of  Proceedings  of  Conven- 
tion of  1821.)  But  at  this  lapse  of  time  we  perceive 
that  it  preserved  the  essentials  of  the  former  frame- 
work of  government;  it  was,  however,  more  liberal 
and  progressive  than  its  predecessor. 

We  may  next  advert  more  in  detail  to  the  principal 
changes  effected  by  the  Constitution  of  1821-^  The 
Council  of  Revision  which  under  the  original  Consti- 
tution possessed  the  veto  was  abolished,  but  after  the 
fullest  deliberation  the  powers  of  the  council  were 
transferred  to  the  governor.  (Art.  I,  §  12.)  Thus  the 
wisdom  of  some  limited  check  on  hasty  or  partisan 
legislation  was  for  a  second  time  conceded  by  the  high- 
est deliberative  body  known  to  the  State.  From  the 
debates  in  the  convention  it  appears  that  the  former 
Council  of  Revision  were  thought  by 'some  to  have 
transcended  their  i>owers  when  they  passed  on  the 
expediency  of  legislative  bills,  their  true  function 
l>eing  of  a  judicial  character. 

The  changes  made  in  the  judicature  by  the  Constitu- 
tion of  1821  were  said  not  to  be  considerable,  but  this 
is  not  quite  accurate.  The  powers  of  the  judges  of  the 
great  courts  (other  than  the  Court  of  Errors  which  was 
undisturbed)  were  materially  circumscribed.  They 
were  removed  out  of  the  immediate  realm  of  politics 
by  the  destruction  of  the  Council  of  Revision,  of 
which  they  had  been  ex  officio  members.  In  view 
of  the  new  circuit  judgeships  vested  with  the 
powers  of  the  common-law  judges  at  circuit  and  in 
chambers,  the  new  Constitution  reduced  the  number 
of  the  Supreme  Court  justices  to  three,  a  chief  justice 
aTid  two  associates.  (Art.  6,  §  4.)  By  the  creation  of 
the  circuit  judgeships,  the  Supreme  Court  Justices 
were  deprived  of  the  political  advantages  conferred 
on  them,  as  it  was  supposed,  by  an  official  tour  in  the 
name  and  under  the  authority  of  the  majesty  of  the 
law.  While  the  ostensible  reason  for  the  creation  of 
the  circuit  judgeships  was  the  necessity  for  coping 
with  the  increase  in  the  volume  of  litigation,  the  real 
reason  of  the  opposition  to  an  increase  in  the  number 
of  the  former  Supreme  Court  justices  which  would 
have  rendered  that  court  equal  to  the  demands  upon 
it,  was  the  popular  dislike  of  a  politico-judicial  domi- 
nation of  a  class  of  great  legal  officers.  The  powers 
and  Jurisdiction  of  the  Supreme  Court  Jnstices  not 
transferred  to  the  Circuit  Judges  were  undisturbed  by 
the  second  Constitution.  They  were  still  to  hold  their 
offices  quamdiu  se  bene  geaaerirU  or  until  sixty  yean  of 
age,  bat  the  Legislature  might  remove  them  by  Joint 
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>lntion  if  two-thixds  of  the  Asimnblj  and  m  major- 
ity of  the  Senate  eoncorred.  if  13.  art.  1 ;  f$  3,  4.  art. 
S.  Const.  I  To  crown  the  dueomficnre  of  the  old  jndi- 
ciaiy,  the  commiMions  of  all  persons  holding  civil 
oflSeei  on  the  la»t  dar  of  December.  1S£i,  were  declared 
to  expire  on  that  dar.  The  new  Constitution  thus 
attained  one  of  the  objects  of  its  chief  promoters  —  it 
ericted  the  old  judiciarj  and  subjected  them  to  a  new 
appointment.  {Art,  9.)  While  the  minds  of  maiir 
revolted  at  this  apparent  breach  of  faith  with  eminent 
public  serrants,  there  is  little  doubt  that  a  change  was 
needed  and  that  the  wider  distribution  of  judicial 
powers  was  wholesome;  mainlj  because  a  local  or 
Ticlnage  judiciary  was  created  intermediary  between 
the  Coonty  Courts  and  the  general  courts  in  banc. 
I4>cal  courts  with  a  judiciary  supplied  from  the  neigh- 
borhood of  its  immediate  jurisdiction  are  decideidlj 
more  consistent  with  our  institutions  than  a  central- 
ized or  bnreancratieal  administration  of  justice;  but 
this  Is  not  true  of  appellate  tribunals.  f«ir  there  the 
final  decisions  of  abstract  legal  questions  are  of  a  gen- 
end  character  and  not  ]ocaL  By  this  change  in  the 
stmcture  of  the  courts  it  will  be  perceired  that  the 
democratic  features  of  the  goremment.  alluded  to  in 
the  preceding  P'aper,  were  at  work  to  reduce  the  judi- 
ciary from  ministers  of  State  to  officers  of  justice  and 
nothing  else. 

Although  the  Court  of  Chancery  was  not  yet  to  be 
deftrojed,  for  the  occasion  was  premature,  its  aboli- 
tion was  distinctly  contemplated  and  even  prop^Med 
in  the  oonTeotion  of  1^.1.  X  step  toward  it  was  taken 
in  tbe  proposal  to  rest  the  circuit  or  district  judgei,  or 
other  subordinate  judges,  with  equity  powers  — a  mat- 
ter referred  to  the  Legialature  to  carry  into  execution, 
(f  S.  art.  5.  There  is  reason  to  ^-resume  that  ii  was 
thought  by  some  of  its  adherents  that  thi!»  measure 
would  abridge  the  common-law  ptjwers  of  the  Chan- 
cellor, but  in  this  they  were  mistaken  and  a  very  dif- 
ferent opinion  wis  soon  entertained  by  the  f  'hancellors. 
{2  Paige,  95. )  The  Constitution  of  \im  was  afterward 
found  to  be  defective  in  this  respect,  as  the  Chan- 
cellor's original  jurisdiction  was  left  in  the  same  un- 
certainty as  before ;  the  Chancellors  soon  clainie^J  that 
their  jurisdiction  was  beyond  the  contml  of  the  Lefris- 
Uture.  One  thing  In  reference  Vj  the  equity  jurisUic- 
tion  was  however  accomplished  by  the  new  <;onstita- 
tlon:  the  union  of  subordinate  le$ral  and  equitable 
powers  in  the  same  judges.  srK>n  demonstrated  the 
practicability  of  merging  these  powers  in  one  tribunaL 
a  matter  finally  consummated  under  the  succeeding 
Constitution. 

The  section  of  the  oricinal  Constitution  J  3ij,  Const. 
17rr>,  declaring  the  fundamental  ''law"  of  the  State 
was  amended  In  the  second  Constitution  so  as  to  con- 
form to  the  changes  which  had  been  made  by  the 
Legislature  between  1777  and  1S21.  The  L^5la- 
ture  repealed  in  ITSS  all  the  Statutes  of  Great  Brit- 
ain and  England,  such  statutes  having  been  then  re- 
vised and  incorporated  in  Jones  and  Varick's  revi- 
sion. (See  23  Alb.  L.  J.,  p.  147.  >  The  new  Constitution, 
therefore,  omitted  any  reference  to  the  statute  law 
of  Elugland  and  Great  Britain,  and  substituted  instead 
this  phrase:  *'.Vnd  such  acts  of  tbe  Legislature  of  thU 
State  as  are  now  in  force."  i  13.  art.  VII.  Const. 
1S21.)  Otherwise  the  fundamental  law  of  the  State 
was  again  declared  to  consist  of  substantially  the  same 
elements  as  before;  namely,  such  ports  of  the  common 
law  (the  words  '*of  England"  were  omitted >  and  of 
tbe  acts  of  the  Legislature  of  the  colony  of  Xew  York 
as  t«»>;cther  did  form  the  law  of  the  said  colony  April 
19, 1775;  the  resolutions  of  the  Congress  of  the  colony 
and  of  the  conventions  of  the  State  in  force  April  30, 
1777.  not  since  expired,  repealed  or  altered,  provided 
the  same  were  not  repugnant  to  the  Constitution. 
The  State  LegislatnrB  retained  under  the  new  Consti- 


tution the  same  powte  which  It  fonnesfy  poanwedto 
alter  the  fundamental  law. 

Some  additions  taken  from  the  amendmeiita  to  ths 
Federal  Constitution  were  made  to  tbe  BiU  of  Biglkti 
section  of  the  original  CoDstitntion.  alihooKli  Chief 
Justice  Spencer  deemed  moct  of  theoi  to  be  Toy  on- 
necessary.     One  provision  was  entirely  Dew  ti  S  of  ail. 
TIL  Const.  1S21-3;:  *'In  all  pi^Mccatiofu  or  indict- 
ments for  libels  the  truth  may  be  given  in  eridenee  to 
the  jury;  and  if  it  shall  appear  to  the  jazythas  ths 
matter  charged  as  libellous  Is  tnie  and  wma  pablished 
with  good  motives  and  for  justifiable  ends  the  party 
shall  be  acquitted ;  and  the  jury  shall  have  tlie  right 
to  determine  the  law  and  the  fact."    Tlie  hlssoiy  of 
this  particular  section  will  pertu^is  bear  repetition. 
In  1^43.  Harry  Croswell,  the  editor  of  the  ITafp,  a 
newspaper  published  in  the  city  of  Hudson,  was  In- 
dicted for  a  libel  on  Thomas  Jefferson.  President  of 
the  United  States.    He  was  defended  by  Alexander 
Hamilton  as  leading  counseL  and  prosecnted  by  the 
attorney-general,  Spencer.    The  trial  excited  great  at- 
tention as  it  inv«>lved  party  questions  at  a  time  when 
the  stmg^  and  animosity  between  the  federalists  and 
republicans  was  desperate  and  bitter.    Chief  Jnstiee 
Lewis,  who  held  the  circuit  at  which  iVoswell  was 
tried,  charged  the  jury  that  under  the  law  of  this 
State  the  only  questions  for  them  were  "  pablication  ** 
and  the  **  truth  of  the  innuendoes."  the  qoestions  of 
intent  and  defamation  being  reserved  to  the  court. 
Croswell  being  convicted,  on  the  motion  In  arrest  of 
judgment  argued  in  banc,  Hamilton  was  said  to  have 
made  th**  greatest  argument  of  his  life.     The  court 
was  equally  divided.  Justices  Kent  and  Thompson 
l>eing  for  a  nif^wtriaL  and  the  Chief  Justice  and  Justice 
Livingst'>a  for  affirmance.    This  entitled  the  attonej- 
general  to  move  for  judpnent  on  the  verdict,  but  ia 
view  of  the  technical  affirmance  no  such  motion  was 
made.    This  case  presented  the  same  question  §o  re- 
peatedly ar;;ued  in  EngUnd  by  Lord  Erakiue  \Dian  of 
St,  A^nj^h'scAse:  King  v.  YTood/al^.  3  Burr.  d961\  and 
finally  set  at  rest  by  the  declaratory  statute  ^.32  Geo. 
III.  ch.  0)«  giving  the  jury  the  pi>wer  to  determine  the 
whole  is^ue  up<>u  indictment  or  information  for  libel. 
The  ptjiut  as  to  huw  far  the  defendant  was  entitled  in 
criminal  actions  for  libel  to  give  the  truth  in  evidence 
was  also  ar^ed  in  banc  in  a  case  made  by  consent.    Id 
consequence  of  the  unse:t!ed  cocdition  of  tho  law  of 
libel,  the  Lecislaturv  iu  1501  passed  "An  act  rtlattTe 
to  libel."  which  was  veto«^l  ly  the  Council  of  Revision 
because  it  made  no  distii.otion  between  the  cases  of 
defamat«irT  matter  circulated  without  malice  and  with 
good  motives  and  for  just  ifia^<le  ends,  and  of  those  libels 
which  were  published  for  seditious  and  wicked  pur- 
poses and  lu  order  to  gratify  individual  malice  and  re* 
venge.     A  bill  was  subsequently  intr«>duced  in  ths 
Legislature  (Apnl  «.  ISOO'  by  WiUiJun  W.  Tan  Ness. 
Esq..  which  settled  the  law  Ut  the  time  being.    iSeM. 
2Sth.  ch.  90.^    It  declared  the  powers  of  the  jury  to  de- 
termine the  vhule  issue  on  indictments  and  informa* 
tion^  for  libeL  and  permitted  the  defendant  to  give  in 
evidence  the  truth  of  the  matter  charged  as  libellous, 
but  it  distinctly  provided  that  the  tru:h  should  not  be 
a  justification  unless  it  was  made  to  appear  that  the 
matter  charged  as  libellous  was  pubii»hed  wish  gv.«od 
motives  and  for  justifiable  ends.    Tbe  seciivin  referred 
to  in  the  Constitution  of  1£M  contained  the  snbstanee 
of  the  latter  act  but  made  it  somewhat  clearer  that  it 
was  the  jury  and  not  the  court  which  was  to  determine 
whether  the  alleged  libel  was  published  with  good 
motives  and  for  justifiable  ends. 

It  Is  only  necessary  to  allude  to  thoee  changes  which 
are  less  intimately  associated  with  the  subject  under 
discussion.  The  Council  of  Appointment  was  ab^>l- 
ished  and  the  nomination  of  the  higher  judicial  officers 
Tatted  In  the  governor^  but  the  consent  of  the  •^cmito 
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was  requisite  to  an  appointment.  (S  7,  art.  4.)  The 
manner  of  appointment  or  election  of  the  other  State 
officers  was  idso  determined  by  this  article.  The  powers 
of  the  chief  executive  being  thus  increased  bv  a  part  of 
the  appointing  power  as  well  as  by  the  veto  power,  his 
term  of  office,  to  insure  a  greater  responsibility  to  the 
electors,  was  abridged  from  three  to  two  years  ^  The 
electoral  body  was  increased  by  adding  to  the  freehold- 
ers and  householders  all  the  male  white  citizens  who 
having  legal  residence  either  paid  taxeq  or  contributed 
to  the  public  service.  (Art.  11,  §  1.)  It  was  not  until  1826 
that  citizenship,  manhood  and  residence  became  alone 
the  sole  basis  of  the  right  of  suffrage  (2d  amendment, 
1826),  but  by  the  Constitution  of  1821  almost  all  but 
nominal  restrictions  were  swept  away.  The  defect  in 
the  original  Constitution,  which  made  no  provision  for 
future  amendments,  was  remedied  by  article  VIII  of 
the  Constitution  of  1821,  which  was  borrowed  from  an 
amendment  to  the  Constitution  of  Massachusetts. 

Such  is  a  brief  summary  of  the  changes  imposed  in 
1821  in  the  original  chatter  of  the  State  government ; 
there  was  some  suggestion,  during  the  convention,  to 
add  a  clause  to  the  Constitution  of  1821  repealing  the 
Constitution  of  1777,  a  matter  of  the  utmost  delicacy, 
but  it  was  not  received  with  favor.  It  was  left  to  the 
canons  of  jurisprudence  to  determine  how  far  the  sec- 
ond (IlonBtitution  repealed  the  first.  Mr.  Wheaton 
clearly  intimated  that  in  his  opinion  the  latter  oper- 
ated as  a  repeal  of  tho  former  only  in  so  far  as  incon- 
sistent. 


UNACCEPTED  RESIGNATION   OF   OFFICE 

INVALID. 

UNITED  STATES  SUPREME  COURT,  APRIL  18,  1881. 

Edwards  v.  United  States  ex  rel.* Thompson ^ 

The  resignation  of  an  offlce  Is  not  complete  until  accepted  by 
the  proper  authority.  This  is  the  common-law  nile.  Ac- 
cordmgly  where  the  supervisor  of  a  township  in  Michigan 
made  return  to  a  mandamus  requiring  him  to  do  certain 
acts  that  he  was  no  longer  supervisor,  having  filed  his  res- 
ignation in  writing  of  such  offlce,  no  acceptance  of  such 
resignation  being  shown,  hdd,  ui>on  demurrer,  that  the  re- 
turn was  insufficient. 

IN  error  to  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Michigan.    The  opinion 
states  the  case. 

Bradley,  J.  William  F.  Thompson,  the  relator  of 
the  defendant  in  error,  on  the  5th  day  of  September, 
1874,  recovered  a  judf^rment  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Michigan 
against  the  township  of  St.  Joseph  in  the  county  of 
Berrien  in  said  State,  for  the  sum  of  117,327.86  besides 
costs. 

By  the  laws  of  Michigan  an  execution  cannot  be 
issued  against  a  township  upon  a  judgment,  but  it  is 
to  be  **  levied  and  collected  as  other  township  charges  ;*' 
and  when  collected  to  *'  be  paid  by  the  township  treas- 
urer to  the  person  to  whom  the  same  shall  have  been 
adjudged."  Comp.  Laws  of  1871»  §  6,630.  Tho  mode 
of  raising  money  by  taxation  in  townships  is  prescribed 
in  sections  992  and  997  of  the  Compiled  Laws  of  1871, 
which  make  it  the  duty  of  the  township  clerk,  on  or 
before  the  first  day  of  October  of  each  year,  to  make 
and  deliver  to  the  supervisor  of  such  township  a  certi- 
fied copy  of  all  statements  on  file  or  of  record  in  his 
office,  of  moneys  proposed  to  be  raised  therein  by  tax- 
ation for  all  purposes ;  and  it  is  made  the  duty  of  the 
supervisor,  on  or  before  the  second  Monday  of  said 
month,  to  deliver  such  statements  to  the  clerk  of  the 
board  of  supervisors  of  the  county,  to  be  laid  by  him 
before  the  board  at  its  annual  meeting.  At  this  meet- 
ing the  board  are  required  to  direct  the  several  amounts 


to  be  raised  by  any  township,  which  appear  by  the  cer- 
tified statements  to  be  authorized  by  law,  to  be  spread 
upon  the  assessment-roll  of  the  proper  township,  to- 
gether with  its  due  proportion  of  the  county  and  State 
taxes.  The  whole  is  then  certified  and  delivered  by 
the  clerk  of  the  board  to  the  town  supervisor  whose 
duty  it  is  to  make  the  individual  assessment  to  the 
various  taxpayers  of  the  township  in  proportion  to  the 
estimate  and  valuation  of  their  property.  The  assess^ 
ment-roll  is  then  delivered  to  the  town  treasurer  for 
collection. 

The  judgment  in  the  present  case  not  being  paid  and 
the  township  officers  having  refused  to  take  any  steps 
to  levy  the  requisite  tax  for  the  purpose,  the  relator  on 
the  11th  of  October,  1876,  filed  his  petition  for  a  man- 
damus against  Edward  M.  Edwards,  supervisor  of  the 
township  of  St.  Joseph,  in  which  he  set  forth  the 
judgment  and  alleged  that  on  the  26th  of  September, 
1876,  he  caused  a  certified  transcript  of  the  judgment  to 
be  served  on  the  township  clerk,  with  proper  notice 
and  demand ;  and  on  the  27th  of  September,  1876,  he 
caused  a  similar  transcript,  notice  and  demand  to  l:>e 
served  on  Edwards,  the  supervisor.  The  petition  fur- 
ther allege<l  that  these  officers  refused  to  do  any  thing 
in  the  premises,  the  clerk  pretending  to  have  resigned 
his  office.  An  alternative  mandamus  was  issued  com- 
manding Edward,  as  supervisor  of  the  township,  forth- 
with to  deliver  to  the  clerk  of  the  board  of  supervisors 
of  the  county  a  statement  of  the  claim  of  relator  under 
and  by  virtue  of  the  judgment. 

Eld  wards  duly  filed  a  return  stating  that  he  was  pot 
supervisor  and  had  no  authority  to  perform  the  acts 
required  of  him;  that  at  the  general  election  of  April 
3, 1876,  he  was  duly  elected  supervisor,  and  qualified 
and  entered  upon  his  office,  and  continued  in  office 
until  tlie  7th  of  June,  1876,  when  he  resigned  ;  that  his 
resignation  was  in  writing  as  follows:  *'To  the  town- 
ship board  of  the  towship  of  St.  Joseph,  county  of 
Berrien,  State  of  Michigan :  I  hereby  tender  my  resig- 
nation of  the  office  of  supervisor  of  this  township. 
St.  Joseph,  June  7,  1876.  (Signed)  Edward  M.  Ed- 
wards." That  this  written  resignation  was  delivered 
to  and  filed  by  the  township  clerk  on  the  same  day ; 
that  since  then  he,  Edwards,  had  not  been  nor  acted 
as  supervisor,  nor  had  charge  of  the  records  or  papers 
of  the  office.  He  further  stated  in  his  return  that  the 
township  clerk  had  never  delivered  to  him  any  certi- 
fied copy  of  any  statement  of  the  moneys  to  be  raised 
by  taxation,  either  for  the  purpose  of  paying  the  claim 
of  the  relator  or  for  any  other  purpose. 

To  this  return  the  relator  demurred,  and  the  de- 
murrer was  sustained  and  a  peremptory  mandamus 
awarded.  The  present  writ  of  error  is  brought  to  re- 
verse this  judgment. 

If  we  could  take  notice  of  the  affidavits  annexed  to 
the  petition  for  mandamus,  we  should  not  have  much 
difficulty  in  drawing  the  conclusion  that  tho  pretended 
resignations  of  the  clerk  and  supervisor  were  either  sim- 
ulated or  made  for  the  purpose  of  evading  compulsory 
performance  of  their  duties.  But  the  return  being  de- 
murred to  must  be  taken  as  true,  and  the  affidavits 
cannot  be  considered.  The  only  question  to  decide 
therefore  is  whether  the  facts  set  forth  in  the  return 
exhibit  a  good  and  sufficient  answer  to  the  alternative 
writ ;  whether,  in  other  words,  they  show  such  a  com- 
pleted resignation  on  the  part  of  Edwards  as  amounts 
to  a  deposition  of  his  office  of  supervisor  of  the  town- 
ship. This  is  the  issue  made  by  the  parties  and  it  is  an 
issue  of  law.  The  plaintiff  in  error  insists  that  having 
done  all  that  he  could  do  to  discharge  himself  from  the 
office  by  filing  a  written  resignation  with  the  township 
clerk,  his  resignation  was  complete.  The  defendant 
in  error  insists  that  a  resignation  is  not  complete  until 
it  is  accepted  by  the  proper  authority.  The  question 
then  is  narrowed  down  to  this :  was  the  resignation 
oomplete  without  an  aeoeptance  of  it,  or  Bomethiug 
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tantamoant  thereto,  such  as  the  appointmeDt  of  a  suo- 
cedsor? 

As  civil  ofBcers  are  appointed  for  the  purpose  of 
exercisiu^  the  functions  and  carrying  on  the  operations 
of  government,  and  maintaining  public  order,  a  polit- 
ical organization  would  seem  to  be  Imperfect  which 
should  allow  the  depositaries  of  its  power  to  throw  off 
^heir  responsibilities  at  their  own  pleasure.  This  cer- 
tainly was  not  the  doctrine  of  the  common  law.  In 
England  a  person  elected  to  a  municipal  office  was 
obliged  to  accept  it  and  perform  its  duties,  and  sub- 
jected himself  to  a  penalty  by  refusal.  An  office  was 
regarded  as  a  burden  which  the  appointee  was  bound 
in  the  interest  of  the  community  and  of  good  govern- 
ment to  bear.  And  from  this  it  followed  of  course 
that  after  an  office  was  conferred  and  assumed  it  could 
not  be  laid  down  without  the  consent  of  the  appoint- 
ing power.  This  was  required  in  order  that  the  public 
interests  might  suffer  no  inconvenience  for  the  want 
of  public  servants  to  execute  the  laws.  See  1  Kyd  on 
Corp.,  ch.  3,  §  4 ;  Will,  on  Corp.  120,  238,  239;  Grant  on 
Corp.  221.  223,  2U8;  1  Dillon  on  Mun.  Corp.,  §  163; 
Rex  V.  Boicer,  1  B-.  &  C.  585;  Hex  v.  Burder,  4  T.  R. 
778;  Rex  v.  Lone,  2  Str.  920;  Rex  v.  Joti^s,  id.  1146; 
Uoke  V.  Henderson,  4  Devereux,  29;  Van  Orsdall  v. 
Hazard,  S  Hill,  247;  StaU  v.  Ferguson,  31  N.  J.  107. 
This  acceptance  may  be  manifested  either  by  a  formal 
declaration  or  by  the  appointment  of  a  successor.  **  To 
complete  a  resignation,**  says  Mr.  Willcock,  **  it  is  nec- 
essary that  the  corporation  manifest  their  acceptance 
of  the  offer  to  resign,  which  may  be  done  by  an  entry 
in  the  public  books  or  electing  another  person  to  fill 
the  place,  treating  it  as  vacant.**    Will,  on  Corp.  239. 

In  this  country,  where  offices  of  honor  and  emolu- 
ment are  commonly  more  eagerly  sought  after  than 
shunned,  a  contrary  doctrine  with  r^ard  to  such 
offices,  and  in  some  States  with  regard  to  offices  in 
general,  may  have  obtained ;  but  n^e  must  assume  that 
the  common-law  rule  prevails  unless  the  contrary  be 
shown.  In  Michigan  we  do  not  find  that  any  contrary 
rule  has  been  adopted;  on  the  contrary,  the  common- 
law  rule  seems  to  be  confirmed  by  the  statutes  of  the 
State  so  far  as  their  intent  can  be  gathered  from  their 
specific  provisions. .  By  section  090  of  the  Compiled 
Laws  of  1871,  if  any  person  elected  to  a  township  office 
(except  that  of  justice),  of  whom  an  oath  is  required 
and  who  is  not  exempt  by  law,  shall  not  quxilify  within 
ten  days,  he  is  subjected  to  a  penalty  of  ten  dollars.  By 
sections  691,  093,  resignations  of  officers  elected  at 
township  meetings  must  be  in  writing,  address^  to 
the  township  board,  who  are  authorized  to  make  tem- 
porary appointments  to  fill  vacancies.  (The  township 
board  is  composed  of  the  supervisor,  the  two  justices 
of  the  peace  whose  term  of  office  will  soonest  expire, 
and  the  township  clerk,  any  three  of  whom  constitute 
a  quorum.  §  76.)  Resignations  of  other  officers  are 
directed  to  bo  made  generally  to  the  officer  or  officers 
who  appointed  them  or  who  may  be  authorized  by  law 
to  order  a  special  election  to  fill  the  vacancy.  §  615. 
These  provisions  indicate  a  general  intention  in  con- 
formity with  the  principles  of  the  common  law.  They 
make  the  acceptance  of  a  township  office  a  duty,  and 
they  direct  resignations  of  office  generally  to  be  made 
to  those  officers  who  are  empowered  either  to  fill  the 
vacancy  themselves  or  to  call  an  immediate  election 
for  that  purpose  —  the  controlling  object  being  to  pro- 
vide against  the  public  detriment  which  would  ensue 
from  the  continued  or  prolonged  vacancy  of  a  public 
office.  The  same  intention  is  manifested  by  section 
649,  which  prescrit>es  the  term  of  office  of  township 
officers  as  follows :  **  Each  of  the  officers  elected  at 
such  meetings  [that  is  the  annual  meetings  of  the 
township]  except  justices,  commissioners  of  highways 
and  school  inspectors,  shall  hold  his  office  for  one  year, 
and  until  his  8ucoes9or  shaU  be  elecUd  and  duly  gtudir 
Jled.**    Here  is  manifested  the  same  desire  to  prevent 


a  hiatus  in  the  offices.  There  Is  nothing  in  the  spirit 
of  this  legislation  to  indicate  that  the  common-law 
rule  is  discarded  in  Michigan. 

The  617th  section  of  the  Compiled  Laws  declares 
that  '*  every  office  shall  become  vacant  on  the  happen- 
ing of  either  of  the  following  events  before  the  expira- 
tion of  the  term  of  such  office :  first,  the  death  of  the 
incumbent ;  second,  his  resignation ;  third,  hia  removal 
from  office;  etc.,  etc.**  But  it  is  nowhere  declared 
when  a  resignation  shall  become  complete.  This  is 
left  to  be  determined  upon  general  prinoiplea.  And  in 
view  of  the  manifest  spirit  and  intent  of  the  laws  above 
cited,  it  seems  to  us  apparent  that  the  common-law 
requirement  —  namely,  that  a  resignation  must  be  ac- 
cepted before  it  can  be  regarded  as  complete — was  not 
intended  to  be  abrogated.  To  hold  it  to  be  abrogated 
would  enable  every  office  holder  to  throw  off  his  official 
character  at  will  and  leave  the  community  unprotected. 
We  do  not  think  that  this  was  the  intent  of  the  law. 

The  plaintiff  in  error  has  referred  us  to  seyeral  ao- 
thorities  to  show  that  in  this  country  the  doctrine 
that  a  resignation  to  be  complete  must  be  accepted, 
does  not  prevail.  But  whilst  this  seems  to  be 
the  rule  in  some  States  it  is  not  the  case  in  all. 
In  many  States  the  common-law  rule  continues  to 
prevaiL  In  Hoke  v.  Henderaon,  4  Devereux,  1,  29, 
decided  in  1832,  Chief  Justice  Ruffin,  speaking  for  the 
Supreme  Court  of  North  Carolina,  said :  '*An  officer 
may  certainly  resign ;  but  without  acceptance  hla  res- 
ignation is  nothing,  and  he  remains  in  office.  It  is  not 
true  that  an  office  is  held  at  the  will  of  either  party. 
It  is  held  at  the  will  of  both.  Generally  resignations 
are  accepted ;  and  that  has  been  so  ftiuch  a  matter  of 
course  with  respect  to  lucrative  offices  as  to  have  grown 
into  a  commou  notion  that  to  resign  is  a  matter  of 
right.  But  it  is  otherwise.  The  public  has  a  right  to 
the  services  ot  all  the  citizens,  and  may  demand  them 
in  all  civil  departments  as  well  as  in  the  militaiy. 
Hence  there  are  on  our  statute  book  several  acts  to 
compel  men  to  serve  in  offices.  Every  man  is  obliged, 
upon  a  general  principle,  after  entering  upon  his  office 
to  discharge  the  duties  of  it  while  he  continues  in 
office,  and  he  cannot  lay  it  down  until  the  public  or 
those  to  whom  the  authority  is  confided  are  satisfied 
that  the  office  is  in  a  proper  state  to  be  left  and  the 
officer  discharged.**  Page  29.  Similar  views  were  ex- 
pressed by  Mr.  Justice  Co  wen  in  1842,  in  delivering 
the  opinion  of  the  Supreme  Court  of  New  York  in  Van 
Orsdall  v.  Hazard^  3  Hill,  247, 248;  and  many  common- 
law  authorities  on  the  subject  were  referred  to.  The 
Supreme  Court  of  New  Jersey  maintained  the  same 
doctrine  in  1864  in  an  able  opinion  delivered  by  the 
present  learned  chief  justice  in  the  case  of  State  v. 
Ferguson^  31  N.  J.  Law,  107.  Speaking  of  the  officer 
in  question  (an  overseer  of  highway)  the  chief  jostice 
said :  **  If  he  possess  this  power  to  resign  at  pleasure, 
it  would  seem  to  follow  as  an  inevitable  oonseqaenoe 
that  he  cannot  be  compelled  to  accept  the  office.  But 
the  books  seem  to  furnish  no  warrant  for  this  doctrine. 
To  refuse  an  office  in  a  public  corporation  connected 
with  local  jurisdiction  was  a  common-law  offense  and 
punishable  by  indictment.**  After  reviewing  the  au- 
thorities cited  to  tlie  contrary,  particulariy  that  in  1 
McLean,  512,  the  chief  justice  concludes :  '*  I  do  not 
think  any  of  the  other  cases  relied  upon  on  the  argu- 
ment sustain  in  the  least  degree  the  doctrine,  bnt  on 
the  contrary  they  all  imply  that  the  resignation,  to  be 
effectual,  must  be  accepted.** 

In  Gates  v.  Delateare  Coanty,  12  Iowa,  405,  referred 
to  and  much  relied  on  by  the  plaintiff  in  error,  whilst 
the  court  asserts  that  acceptance  Is  not  necessary,  it 
nevertheless  finds  that  there  was,  in  fact,  an  aeoepU 
anoe  in  that  case.  The  county  jndge  to  whom  the 
superintendent  of  schools  addressed  his  resifpiatioii, 
indorsed  **  resignation  **  and  filed  it  in  his  ofltoe  of  the 
the  date  specified;  which  aot»  under  the  oiroomiteiiMm 
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was  ooiisidered  bj  the  court  an  acceptanoe.  This  case, 
therefore,  cannot  be  regarded  as  definitely  settling  the 
doctrine  even  in  Iowa. 

Much  reliance  is  also  placed  on  the  decision  of  Mr. 
Justice  McLean  in  the  Circuit  Court  in  Z7.  S.  v.  Wright, 
1  McLean,  509,  where  Wright  was  sued  as  surety  on  a 
collector's  bond  for  delinquency  committed  by  the 
collector  after  he  had  sent  his  resignation  to  the  Presi- 
dent but  before  it  was  accepted.  Justice  McLean  held 
that  the  resignation  was  complete  when  received,  and 
that  the  defendant  was  not  liable.  In  announcing  his 
decision  housed  this  broad  language:  *'Therecaube 
no  doubt  that  a  civil  officer  has  a  right  to  resign  his 
office  at  pleasure,  and  it  is  not  in  the  power  of  the 
Executive  to  compel  him  to  remain  in  office.**  Chief 
Justice  Beasley  of  New  Jersey,  in  commenting  upon 
this  language  in  State  v.  Ferguson,  already  cited,  justly 
observes :  **  It  is  hardly  to  be  supposed  that  it  was  the 
intention  of  the  judge  to  apply  this  remark  to  the  class 
of  officers  who  are  elected  by  the  people  and  whose 
services  are  absolutely  necessary  to  carry  on  local  gov- 
ernment: or  that  it  was  the  purpose  to  brush  away 
with  a  breath  the  doctrine  of  the  common  law,  deeply 
rooted  in  public  policy  upon  the  subject.  However 
true  the  proposition  may  be  as  applied  to  the  facts  then 
before  the  Circuit  Court,  it  is  clearly  inconsistent  with 
all  previous  decisions,  if  extended  over  the  class  of 
officers  where  responsibility  is  the  subject  of  consid- 
eration.*' 

But  conceding  that  the  law  in  some  of  the  States  is 
as  contended  for  by  the  plaintiff  in  error —  and  he  cites 
cases  to  this  purpose  decided  in  Alabama,  Indiana, 
California  and  Nevada  —  and  conceding  that  Justice 
McLean's  decision  may  have  been  correct  in  the  par- 
ticular case  before  him,  the  question  is,  what  is  the  law 
of  Michigan  ?  and  we  think  it  has  been  shown  that  the 
common-law  rule  is  in  force  in  that  State. 

Now,  in  the  present  case  it  is  true  that  the  defendant 
in  his  return  avers  that  he  resigned  his  office  on  the  7th 
day  of  June,  1876.  But  he  does  not  stop  here.  He 
goes  on  to  show  precisely  what  he  did  do.  His  whole 
return  on  this  branch  of  the  subject  is  as  follows : 

'*  That  at  the  general  election  of  April  3, 1876,  this 
respondent  was  duly  elected  the  supervisor  of  said 
township  of  St.  Joseph,  and  on  April  8, 1876,  respond- 
ent qualified  and  entered  upon  his  office  as  such  super- 
visor. That  respondent  continued  in  said  office  of 
supervisor  until  the  .7th  day  of  June,  1876,  when  this 
respondent  resigned  his  office  as  such  supervisor.  That 
such  resignation  was  in  writing,  of  which  the  follow- 
ing is  a  true  copy : 

**'To  the  township  board  of  the  township  of  St. 
Joseph,  county  of  Berrien  and  State  of  Michigan :  I 
hereby  tender  my  resignation  of  the  office  of  supervisor 
of  this  township.    St.  Joseph,  June  7,  1876. 

**  *  Edward  M.  Edwards.' 

**That  said  writing,  of  which  the  above  is  a  copy,  was 
signed  by  this  respondent  and  after  being  so  signed 
was  by  respondent  delivered  to  and  filed  by  the  town- 
ship clerk  of  said  township  of  St.  Joseph,  and  that  said 
writing  was  so  delivered  to  and  filed  by  said  township 
clerk  on  the  7th  day  of  June,  1876.  That  since  said  7th 
day  of  June,  1876,  this  respondent  has  not  been  the 
supervisor  of  said  township  of  St.  Joseph.  That  he 
has  not  acted  or  assumed  to  act  as  such  supervisor  in 
any  particular.  That  respondent  has  not  since  said 
June  7, 1876,  had  charge  of  any  of  the  records  or  papers 
of  said  office  of  supervisor." 

It  does  not  appear  that  the  resignation  was  ever 
acted  upon  by  the  township  board  or  that  it  was  ever 
presented  to  or  seen  by  them,  or  that  the  board  was 
ever  convened  after  the  resignation  was  filed.  Aooord- 
Ing  to  the  common-law  rule  the  resignation  would  not 
be  complete,  so  as  to  take  efl'eot  in  vaoating  the  office, 
DQtU  it  waa  presented  to  the  township  board  and  either 


accepted  by  them  or  acted  upon  by  making  a  new  ap- 
pointment. A  new  appointment  would  probably  be 
necessary  in  this  case,  l>eoause  the  township  l>oard  was 
not  the  original  appointing  power. .  The  supervisor  is 
not  their  officer,  representative  or  appointee.  They 
only  represent  the  township  in  exercising  the  power 
vested  in  them  of  filling  a  vacancy  when  it  occurs. 
This  makes  them  the  proper  body  to  receive  the  resig- 
nation, because  they  are  the  functionaries  whoso  duty 
it  is  to  act  upon  it. 

We  think,  therefore,  tliat  the  return  made  to  the 
alternative  mandamus  did  not  sufficiently  show  that 
the  defendant  had  ceased  to  be  supervisor  of  the  town- 
ship. 

Other  excuses  for  not  obeying  the  mandamus  are 
propounded  in  the  return  as  follows : 

'*  Respondent  further  says  that  he  has  never  had 
served  upon  him  in  the  cause  in  which  said  alternative 
writ  issued,  any  process,  notice  or  paper  of  any  kind 
except  said  alternative  writ. 

*'And  respondent  further  shows  that  the  township 
clerk  of  said  township  of  St.  Joseph  has  never  made 
and  delivered  to  respondent  any  certified  copy  df  any 
statement  on  file  or  of  record  in  his  office  of  the  moneys 
to  be  raised  by  taxation  either  for  the  purpose  of  pay- 
ing the  alleged  claim  of  the  relator  or  for  any  other 
purpose,  and  no  statement  whatever  of  the  clerk  of 
said  township  with  reference  to  the  amount  of  money 
to  be  raised  for  township  purposes  has  ever  been  deliv- 
ered to  respondent." 

The  plea  of  non- service  of  the  writ  is  inadmissible. 
The  appearance  of  the  defendant  and  the  actual  mak- 
ing of  the  return  are  a  sufficient  answer  to  it.  Non- 
service  may  be  good  ground  for  a  motion  to  set  aside 
proceedings  based  on  supposed  service,  but  is  not  a 
good  return  to  the  writ. 

The  excuse  that  the  clerk  did  not  deliver  to  the  de- 
fendant a  certified  statement  is  evasive.  Why  did  he 
not  do  so?  Was  there  collusion  between  them  as 
stated  in  the  petition  for  mandamus  ?  The  defendant 
does  not  state  that  the  clerk  refused  to  deliver  him  a 
statement ;  nor  that  he,  the  defendant,  applied  to  the 
clerk  for  one.  His  own  act  in  repudiating  his  office 
might  well  have  prevented  the  clerk  from  delivering  a 
statement  to  him.  It  is  to  be  presumed  that  on  reas- 
suming  his  duties  the  clerk  will  recognize  his  official 
character  and  furnish  the  requisite  statement.  But  if 
the  clerk  should  refuse,  it  would  still  be  the  defend- 
ant's duty  as  supervisor  to  see  that  the  claim  of  the  re- 
lator, which  is  a  fixed  and  indisputable  liability  of  the 
township,  and  has  been  duly  presented,  is  placed  be- 
fore the  board  of  supervisors  and  put  in  the  way  of 
payment  by  means  of  taxation. 

We  think  the  return  was  insufficient,  and  the  demur- 
rer was  well  taken.  The  judgment  of  the  Circuit 
Court  is  therefore  affirmed. 


PURCHASE  BY  A  NATIONAL  BA  NK  OF  ITS 

OWN  SHARES. 

UNITED  STATES  SUPREME  COURT,  APRIL  18. 1881. 

Johnston  v.  LAn<iN. 

The  owner  of  shares  in  a  National  bank,  which  he  believed  to 
be  solvent,  sold  them  to  a  broker  for  a  consideration,  exe- 
cuting a  power  of  attorney  in  blank,  authorizing  their 
transfer  on  the  books  of  the  bank.  The  shares  were  pur- 
chased by  the  broker,  but  without  knowledge  of  the  owner, 
for  the  president  of  the  bank.  The  latter  caused  the  name 
of  his  clerk  to  be  inserted  as  attorney,  the  clerk  then  trahs- 
ferring  the  shares  to  the  president  as  trustcte,  on  the  bank's 
official  stock  register,  liib  president  purchased  the  stock 
for  the  bank  and  with  Its  funds.  The  derk  knew  of  this 
fact,  but  neither  the  broker  nor  the  owner  did.  Hdd,  that 
^  sale  to  the  broker  could  not  be  impeached  as  in  viola- 
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Tjafliu  nor  tho  broker  had  anj  notice  of  the  manner  in 
which  tho  transfer  was  made,  or  of  the  entries  on  the 
books  of  the  bank,  or  that  the  purchase  had  been  made 
with  its  funds.  The  book-keeper,  Geralt,  who  made 
tho  transfer  and  the  eutries,  had,  however,  actual 
knowledge  of  the  facts. 

The  present  suit  is  brought  bj  the  reoelrer  of  the 
bank  to  set  aside  the  purchase  of  the  eightj-flve  shares, 
to  compel  Lafliu  to  repay  the  monej  received  and 
Brit  ton  to  retransfer  to  him  the  shares  on  the  book< 
of  tho  bank,  and  to  have  him  declared  to  be  still  a 
stockholder  in  respect  of  those  shares. 

Tho  statute  declares  that  the  capital  stock  of  every 
National  banking  association  shall  be  dirided  into 
shares  of  one  hundreil  dollars  each,  and  be  transfera- 
ble on  its  books  in  such  manner  as  mar  be  prescribed 
by  its  by-laws  or  articles,  and  that  evenr  person  becom- 
ing a  stockholder  by  such  transfer  shalL  in  proj^^rtion 
to  his  shan.*s.  succeed  to  all  the  richts  and  liabilities  of 
the  prior  holder.  There  was  no  by-law  of  the  associa- 
tion hore  n-^^ulatiug  transfers  of  its  shai^e^.  but  each 
cenitleate  of  stuck  contained  this  prorisi^n:  "Trans- 
ferable only  ou  the  lxx*ks  of  the  said  bank,  ia  person 
or  by  attorney,  on  the  return  of  ihis  oeniflcai^,  and  in 
conformity  with  the  prv«Tisi o&s  i-f  xbe  law*  :••  Coacreii 
and  tho  by-laws  which  may  be  in  f  .rje  a:  ihe  time  of 
Mich  transfer."* 

The  staiu'.e  alj^o  declares  thai  :>->  asfrrvias^rtn  dull  bs 
the  purcb.iser  of  a:sy  sbaiv*  :■?  it*  :'«t.  sapl:al  fi'Xk. 
u:ile«$  I  be  purchase  y«e  n«««sikry  i :  joe'ru.i  a  j>9f  ujcc 
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the  transfer,  the  association  cannot  clog  the  transfer 
with  useless  restrictions  or  make  it  dependent  upon 
the  consent  of  the  directors  or  other  stockholders.  It 
is  not  necessary,  however,  to  consider  what  restric- 
tions would  be  within  its  power,  for  it  hud  imposed 
none.  As  between  Laflin  and  the  broker  the  transac- 
tion was  consummated  when  the  certificate  was  deliv- 
ered to  the  latter,  with  the  blank  power  of  attorney 
indorsed,  and  the  money  was  received  from  him.  As 
between  them,  the  title  to  the  shares  then  passed; 
whether  that  be  deemed  a  legal  or  equitable  one  mat- 
ters not;  the  right  to  the  shares  then  vested  in  the 
purchaser.  The  entry  of  the  transaction  on  the  books 
of  the  bank,  where  stock  is  sold^  is  required,  not  for 
the  translation  of  the  title,  but  for  the  protection  of  the 
parties  and  others  dealing  with  the  bank,  and  to  enable 
it  to  know  who  are  its  stockholders,  entitled  to  vote  at 
their  meetings  and  receive  dividends  when  declared. 
It  is  necessary  to  protect  the  seller  against  subsequent 
liability  as  a  stockholder,  and  perhaps  also  to  protect 
the  purchaser  against  proceedings  of  the  seller's  credit- 
ors. Purchasers  and  creditors,  in  the  absence  of  other 
knowledge,  are  only  bound  to  look  to  the  books  of 
registry  of  the  bank.  But  as  between  the  parties  to  a 
sale,  it  is  enough  that  the  certificate  is  delivered  with 
authority  to  the  purchaser,  or  any  one  he  may  name, 
to  transfer  it  on  the  books  of  the  company,  and  the 
price  is  paid.  If  a  subsequent  transfer  of  the  certifi- 
cate be  refused  by  the  bank  it  can  ho  compelled  at  the 
instance  of  either  of  them.  Bank  v.  Lanier^  11  Wail. 
369;  WebHterv.  Vpton,  91  U.  S.  65;  Dank  of  Uticay. 
Smalley,  2  Cow.  777;  Gilbert  v.  Manchester  Iron  Co.^  11 
Wend.  628 ;  Commercial  Bank  of  Buffalo  v.  Kortright. 
22  id.  362;  Sargent  v.   Franklin  Ins.  Co,,  8  Pick.  90. 

The  transferability  of  shares  in  the  National  bunks 
is  not  governed  by  different  rules  from  those  which 
are  ordinarily  applied  to  the  transfer  of  shares  in  other 
corporate  bodies.  The  power  of  attorney  indorsed  on 
the  certificate  is  usually  written  or  printed,  with  a 
space  in  blank  for  the  name  of  the  attorney  to  be  in- 
serted, for  the  accommodation  of  the  purchaser.  The 
subsequent  filling  up  of  the  blank  by  him  with  another 
Dame,  instead  of  his  own,  as  it  may  suit  his  conven- 
ience, does  itot  so  connect  the  vendor  with  the  party 
named  as  to  charge  him  with  the  lutter*s  knowledge 
and  thus  affect  the  previous  transaction.  A  different 
doctrine  would  put  a  speedy  end  to  the  signing  of 
powers  of  attorney  in  blank.  And  instruments  of  that 
kind  are  of  great  convenience  in  the  sale  of  shares  of 
incorporated  companies,  and  are  in  constant  use.  The 
name  with  which  the  blank  may  be  subsequently  filled 
up  by  the  purchaser  is  not,  in  practice,  regarded  as 
affecting  the  previous  sale  in  any  respect,  but  as  a  mat- 
ter which  concerns  only  the  purchaser.  It  would  be  u 
source  of  disturbance  in  business  if  any  other  result 
were  attached  by  the  law  to  the  proceeding. 

The  further  position  of  the  receiver,  that  the  assets 
of  the  bank  constituted  a  trust  fund  for  the  benefit  of 
its  creditors,  and  where  wrongfully  diverted,  can  be 
followed  in  wliosesoever  hands  they  can  be  traced, 
may,  a.s  the  statement  of  a  general  doctrine,  be  admit- 
ted. But  it  bus  no  application  to  the  case  at  bar. 
Hero  no  assets  of  the  bank  were  received  by  Lafiin. 
What  ho  received  ciime  from  the  broker,  the  only  per- 
son with  whom  he  dealt  or  whom  he  knew  as  principal 
in  the  negotiation.  The  circumstance  that  the  pur- 
chase was  actually  in  the  interest  of  the  bank — though 
of  that  fact  the  broker  was  ignorant — cannot  affect 
the  latter's  character  as  principal,  so  far  as  Laflin  was 
concerned,  which  he  bore  in  the  negotiation. 

The  whole  transaction,  on  the  part  of  Lafiin,  was 
free  from  any  imputation  of  fraud.  He  sold  his  shares 
to  a  person  oompetent  to  purchase  and  hold  them,  and 
rooeived  the  stipulated  price.  It  would  be  a  perversion 
of  jattioe  and  of  the  ordinary  rales  governing  men  in 
oommeroial  transactions,  to  hold  the  sale,  under  such 


circumstances,  vitiated  by  the  relations  of  the  pur- 
chaser to  others,  of  which  the  seller  had  no  knowledge 
or  any  grounds  to  entertain  a  suspicion.  The  validity 
of  the  sale  of  stock  cannot  be  made  to  depend  upon 
the  accident  of  the  immediate  purchaser,  or  of  the 
party  to  whom  he  may  transfer  the  certificate,  in  fill- 
ing up  the  blank  In  the  power  of  attorney  with  the 
name  of  a  person,  to  make  the  formal  transfer,  who  is 
acquainted  with  the  secret  interests  of  others  in  the 
shares  purchased.  The  validity  of  a  sale  and  its  com- 
pleteness must  be  determined  by  the  relation  which 
the  contracting  parties  at  the  time  openly  bear  to  each 
other. 

Of  course  the  whole  case  here  would  be  changed  if 
the  sale  by  Lafiin  had  not  been  mado  in  good  faith,  but 
was  made  merely  to  eA'ado  his  just  responsibility  as  a 
stockholder,  or  to  work  a  fraud  upon  other  stockhold- 
ers or  creditors  of  the  bank. 

Decree  afflrmeiL 


NEW  YORK  COURT  OF  APPEALS  A  BSTRACT, 


Action  —  for  breach  of  contract  with  Statk 
officers  maintainable  by  individital.  injured  — 
New  York  Reports  —  damages  and  penalty  — 
EVIDENCE.  —  A  contract  made  by  the  defendant,  a  law 
book  publisher,  with  the  New  York  State  officers  au- 
thorized to  make  it,  for  the  publication  of  the  New 
York  Reports,  provided  a&iong  other  things  that  de- 
fendant should  at  all  times  keep  the  volumes  published 
for  sale  at  retail  at  the  price  named  in  the  contract  in 
one  or  more  law  bookstores  in  the  city  of  Albany  and 
the  city  of  New  York,  and  it  declared:  '*And  sht)uld 
any  other  law  bookseller  in  either  of  said  cities  apply 
to  purchase  any  of  said  volumes  the  same  shall  be  sup- 
plied to  such  law  booksellers  upon  application  in  quan- 
tities not  exceeding  100  copies  to  each  applicant,'  unless 
said  party  of  the  second  part  shall  choose  to  deliver  a 
greater  number  when  applied  for,  which  he  shall  be  at 
liberty  to  do ;  and  the  said  party  of  the  second  part 
shall  thereupon,  at  intervals  not  exceeding  ten  days, 
furnish  the  said  law  booksellers  copies  of  any  of  such 
volumes  when  required  in  quantities  not  exceeding 
fifty  volumes  at  a  time.*'  It  also  provided  that  **  the 
said  volumes  shall  be  published  and  kept  on  sale  as 
aforesaid  at  the  price  of  $1.10  per  copy  and  shall  be 
simultaneously  placed  on  sale  in  each  of  said  book- 
stores in  the  cities  of  New  York  and  Albany,  and  as 
to  the  time  when  copies  of  said  volumes  or  any  of  them 
may  be  purchased,''  etc.,  there  shall  be  no  discrimina- 
tion, etc.  It  was  provided  that  for  failure  to  keep  thu 
contract,  defendant  should  forfeit  to  the  people  of  the 
State  $5,000  damages  to  be  sued  for  in  the  name  of 
the  people,  and  also  that  ho  should  for  a  failure  to  keep 
and  deliver  the  volumes  or  any  of  them  at  the  price 
stated,  forfeit  and  pay  $100,  not  as  a  penalty,  but  as 
'*  the  liquidated  damages  suffered  by  the  person  or 
persons  aggrieved  thereby,  the  same  to  be  sued  for  and 
recovered  by  the  person  so  aggrieved . "  The  plaintiffs, 
who  are  law  booksellers,  applied  on  six  different  occa- 
sions for  copies  of  some  of  the  volumes  published  at 
the  bookstore  of  the  defendant  and  demanded  the 
same,  and  upon  refusal  brought  action  for  six  different 
sums  of  $100  each,  lield^  ^hat  the  State  officers  had  a 
right  to  m:ike  the  contract  in  question  and  to  provide 
therein  for  the  amount  to  be  recovered  in  case  of  a 
failure  to  keep  and  sell  the  reports  as  the  contract  pro- 
vided. 3  R.  S.  (6th  ed.)188,  §  44.  An  agreement  made 
for  a  valid  consideration  by  one  party  with  another  to 
pay  money  to  a  third  can  be  enforced  by  such  third 
party  in  his  own  name.  Lawrence  v.  Fox,  20  N.  Y. 
268;  Coster  v.  Mayor,  etc.,  43  id.  399;  French  v.  Don- 
aldson, 57  id.  496.  Contractors  with  the  State  who 
assame  for  a  consideration  received  from  the  sovereign 
power  to  do  certain  things  are  liable  in  case  of  uegleot 
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to  action  by  a  pHvate  iudividual  injured,  and  such 
contract  inures  to  the  individual  who  is  interested  in 
its  performance.  Weet  v.  Broolcport,  16  N.  Y.  161,  note ; 
Hobinson  v.  Chamberlain,  34  id.  389;  Fulton  Fire  Ins. 
Co.  V.  Baldwin,  37  id.  618;  Johnson  v.  Belden,  47  id. 
130;  City  of  Brooklyn  v.  Brooklyn  City  R.  Co.,  id. 
476;  McMahon  v.  Second  Ave.  R.  Co.,  75  id.  231;  Coo- 
roy  V.  Gale,  5  Lans.  344.  If  the  plain tififs  have  been 
injured  by  a  violation  of  such  a  contract,  no  reason  ex- 
ists why  an  action  would  not  lie  on  their  behalf  against 
defendant  for  the  recovery  of  damages.  Arnold  v. 
Nichols,  64  N.  Y.  117;  Clafflin  v.  Ostrom,  54  id.  581. 
While  if  the  demand  made  by  plaintiffs  was  in  any  way 
speculative  or  unreasonable,  an  action  to  recover  the 
amount  fixed  as  damages  perhaps  could  not  be  main- 
tained, direct  evidence  of  damages  was  not  required. 
From  the  fact  of  the  violation  of  the  contract,  it  is  to 
be  presumed  that  the  party  sustained  a  loss.  Whether 
in  such  a  contnict  the  amount  fixed  is  a  penalty  or  is 
to  be  regarded  as  damages  is  to  be  determined  by  the 
actual  intention  of  the  parties  so  far  as  it  can  reason- 
ably and  fairly  be  ascertained  from  the  language  of  the 
contract  and  from  the  nature  of  surrounding  circum- 
stances. Colwell  V.'  Lawrence,  38  N.  Y.  71;  Cotheal 
V.  Talmage,  9  id.  551;  Noyes  v.  Phillips,  60  id.  408; 
Lampman  v.  Cochran,  16  id.  275.  The  intention  can- 
nut  be  entirely  determined  by  the  use  of  the  word 
**penalty  "  or  the  words  ^Miquidated  damages.'*  Sta- 
ples V.  Parker,  41  Barb.  648;  Bealo  v.  Hayes,  5  Sandf. 
640.  Nor  is  the  word  "forfeit"  conclusive.  In  this 
case,  as  under  the  circumstances,  there  would  be  con- 
siderable difliculty  in  making  proof  of  the  actual  dam- 
age by  a  refusal  to  sell ;  the  inference  is  that  the  sum 
fixed  was  intended  to  be  as  damages.  Under  the  terms 
of  the  contract  the  determination  of  number  of  volumes 
to  be  furnished  did  not  rest  with  the  defendant.  The 
applicant  might  fix  the  number  to  the  extent  of  100 
volumes.  Plaintiff  was  entitled  to  recover  interest 
from  the  time  of  the  breach  of  the  contract.  Judg- 
ment aflirmod.  Little  v.  Banks.  Opinion  by  Miller.  J. 
[Decided  May  10,  1881.] 

Sheriff  —  NOT  i.iable  for  release  of  imprisoned 

DEBTOR  UPON  JUDGE'S  ORDER  SHOWING  JURISDIC- 
TION—  REPEAL  — 2  R.  8.  28.  —  A  sheriff  who  releases 
an  imprisoned  debtor  upon  an  order  of  a  county  judge 
exempting  such  debtor  from  imprisonment  by  retison 
of  any  prior  debt  (2  li.  S.  28,  §  1 ;  id.  34,  §  1)  is  not  liable 
in  an  action  by  the  creditor  for  an  escape,  if  the  order 
contains  recitals  of  all  the  facts  needed  to  give  juris- 
diction to  the  judge  granting  it,  and  if  the  order  does 
not  contain  those  recitals  the  sheriff  will  be  protected 
if  he  can  show  outside  the  order  of  discharge  that  the 
needed  facts  existed.  Ballymore  v.  Cooper,  46  N.  Y, 
236.  Three  things  are  needed  to  give  the  judge  in  such 
a  case  jurisdiction :  First.  Power  by  law  to  act  on 
the  general  subject-matter,  that  is,  the  discharge  of  an 
insolvent  debtor,  which  is  given  by  2  R.  S.  28,  §  1 ;  id. 
34,  §  1;  Second.  Jurisdiction  of  the  person  of  the  par- 
ticular insolvent,  who  must  reside  or  be  imprisoned  in 
the  same  county  as  the  judge.  Proof  of  residence  may 
be  made  preliminary  to  presenting  a  petition  by  the 
affidavit  of  some  one  other  than  the  petitioner.  In  re 
Wrigley,  8  Wend.  L*J4,  138.  And  the  petition  verified 
alone  4S  enough,  and  the  dis^urge  is  proof  of  the  place 
of  residence  if  it  state  the  fact.  Jenks  v.  Stebbins,  11 
Johns.  224;  Stanton  v.  Ellis,  12  N.  Y.  575.  A  recital 
in  the  discharge,  '*F.  of  the  town  of  S.  in  the  county 
of  S.'*  hasbeenheld  sufficient  in  collateral  proceedings. 
Barber  v.  Winslow,  12  Wend.  102.  A  petition  of  an 
insolvent  commenced,  **  the  petition  of  F.  of  the  town 
of  S.  in  the  county  of  S.,"  etc.,  and  was  accompanied 
by  an  affidavit  that  it  ''  is  true  in  all  respects.**  Held, 
not  enough  to  make  proof  of  residence  in  the  county. 
Staples  V.  Fairohild,  3  N.  Y.  41;  Payne  v.  Young,  8 
id.  158.    The  judge  had  jurisdiction  if  the  debtor  was 


imprisoned  in  the  county  (2  R.  S.  35,  8  2),  and  although 
he  was  in  the  liberties  he  was  so  imprisoned.  Being 
out  of  jail  in  the  liberties  is  in  the  judgment  of  the 
law  being  in  prison.  Holmes  v.  Lansing,  8  Johns.  Cbb. 
75;  Peters  v.  Henry,  6  Johns.  121;  and  this  notwith- 
Btand  ing  Bylandt  v.  Comstock,  25  How.  Pr.  429.  Third. 
Jurisdiction  of  the  particular  case.  If  the  discharge 
by  its  recitals  shows  the  presentation  of  a  proper  peti- 
tion, account  and  inventory,  and  there  is  proof  aliunde 
that  the  proper  affidavit  was  annexed  to  the  petition 
and  schedule,  it  is  enough  to  protect  the  sheriff',  though 
as  between  the  debtor  and  his  creditors  it  might  be 
objected  that  the  statute  was  not  complied  with  in  the 
proceedings.  See  Bennett  v.  Burch,  1  Den.  141;  Pot- 
ter V.  Merch.  Bk.  of  Alb.,  28  N.  Y.  641.  The  provis- 
ions of  the 5th  article,  2  R.S.  28,  have  not  been  repealed 
by  Laws  1831,  ch.  300,  or  by  old  Code,  §  179.  Judgment 
affirmed.  Devlin  v.  Cooper,  Opinion  by  Folger,  C.  J. 
[Decided  March  8,  1881.] 

NbOLIOENGB  —  VI01.ATI0N  OF  CITY  ORDINANCE  NOT 

NEGUGENCE  PEK  SE. —  lu  au  action  to  recover 
damages  for  the  death  of  plaintiflTs  intestate  through 
the  negligence  of  defendant,  it  appeared  at  the  trial 
that  defendant's  driver  left  the  horses  which  caused 
the  accident,  attached  to  a  vehicle  standing  in  a 
street  in  the  city  of  Brooklyn  without  any  person  at- 
tending them,  and  without  tying  them,  and  that  this 
was  done  in  violation  of  a  city  ordinance.  PlaiotUT 
asked  the  judge  to  charge  that  a  violatiou  of  au  ordi- 
nance of  the  city  is  necessarily  negligence,  and  the 
judge  replied :  *'  It  is ;  I  have  so  told  the  jury  it  is  neg- 
ligence."  Ueldy  that  there  was  error  in  the  charge  so 
made.  The  judge  went  too  far  in  holding  that  a  viola- 
tion of  the  ordinance  was  negligence  of  itself.  The 
result  of  the  decision  is,  that  the  violation  of  the  ordi- 
nance is  some  evidence  of  negligence,  but  not  neces- 
sarily negligence.  See  Brown  v.  Buflf.  &  S.  L.  R.  R 
Co.,  22  N.  Y.  191,  the  doctrine  of  which  is  repudiated 
in  Jetler  v.  Hudson  Riv.  R.  R.  Co.,  2  Abb.  Ct.  Ap. 
Dec.  458;  Bcisiegel  v.  New  York  Cent.  R.  R.  Co.,  14 
Abb.  Pr.  N.  S.  29;  McGrath  v.  New  York  Cent.  R.  R 
Co.,  63  N.  Y.  522;  Massoth  v.  Del.  &  Hud.  Can.  Co., 
61  N.  Y.  524.  Judgment  reversed  and,  new  trial 
granted.  KnupJU  v.  Knickerbocker  Ice  Co.  Opinion 
per  curiam.  All  concur  except  Miller  and  Dauforth, 
JJ.,  dissenting,  and  Rapallo,  J.,  absent. 
[Decided  March  15,  1881.] 

Suretyship— CONTRIBUTION— ESTATE  of  dbobased 

SURETY  LIABLE  TO  CONTRIBUTE.—  lYhere   ODC  of  tWO 

joint  sureties  dies  and  the  remaining  surety  Is  com- 
pelled to  pay  the  debt,  he  can  maintain  au  action  for 
contribution  against  the  personal  representative  of  the 
deceased  surety.  It  was  held  iu  Bradley  y.  BurwelU 
3  Den.  61,  that  the  death  of  one  of  two  sureties  did  not 
relievo  his  estate  from  liability  to  contribute,  upon  the 
ground  that  the  law  implies  a  contract  between  co- 
sureties to  contribute  ratably  toward  dischai^ng  the 
liability  they  incur,  such  contract  originating  at  the 
time  they  execute  the  original  undertaking,  and  that 
in  case  of  death  of  either,  this  obligation  devolved 
upon  his  legal  representatives,  and  is  like  auy  other 
contract  made  by  one  in  his  life  time.  The  doctrine  in 
cases  where  the  creditor  pursues  a  supposed  remedy 
against  the  estate  of  a  deceased  surety,  does  not  apply 
to  tho  liability  of  the  sureties  between  themselves. 
This  court  has  often  held  that,  as  between  the  credit* 
ors  and  the  estate  of  a  deceased  surety,  the  joiut  obli- 
gation of  the  latter  ended  with  his  death,  but  it  Is  not 
yet  proposed  to  decide  that  his  several  obligation 
originating  at  the  date  of  the  common  signatura 
also  terminates  with  his  death.  In  Norton  ▼.  Ooona, 
3  Den.  130,  it  was  held  that  while  contribution  betwecti 
sureties  was  founded  on  a  general  principle  of  mqjaity 
and  Justice,  yet  what  liad  been  an  equitable  luid  b^ 
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come  a  legal  right,  and  that  in  such  case  the  law  will 
for  all  the  purposes  of  a  remedy  imply  a  promise  of 
payment.  In  Tobias  v.  Rogers,  13  N.  Y.  66,  the  surety 
was  held  not  liable  to  contribute,  bepause  relieved  in 
his  life-time  from  liability  by  a  discharge  in  bank- 
ruptcy. Judgment  affirmed.  Johnsoji  v.  Harvey, 
Opinion  by  Finch,  J. 
[Decided  March  1, 1881.] 


UNITED  STATES   SUPREME  COURT  AB- 
STRACT 

AGENCr  —  AGENT  CANNOT  ACT  IV  HIS  OWN  BEHALF 
AS  TO  A  TRANSACTION  FOR  PRINCIPAL — CORPORATE 
DIRECTORS  INTERESTED  IN  ANOTHER  COMPANY  DEAL- 
ING WITH  THEIR  CORPORATION. —The  Same  person 
cannot  act  for  himself  and  at  the  same  time,  with  re- 
spect to  the  same  matter,  as  the  agent  for  another 
whose  interests  are  conflicting.  Thus  a  person  cannot 
be  a  purchaser  of  property  and  at  the  same  time  the 
agent  of  the  vendor.  The  two  positions  impose  differ- 
ent obligations,  and  their  union  would  at  once  raise  a 
conflict  between  interest  and  duty ;  and  as  we  said  on 
a  former  occasion,  "  constituted  as  humanity  is,  in  the 
majority  of  cases  duty  would  be  overborne  in  the  strug- 
gle." Marsh  v.  Whitmore,  21  Wall.  183.  The  law, 
therefore,  will  always  condemn  the  transaction  of  a 
party  on  his  own  behalf  when,  in  respect  to  the  matter 
concerned,  he  is  an  agent  of  others,  and  will  relieve 
against  them  whenever  their  enforcement  is  seasonably 
resisted.  Directors  of  corporations,  and  all  other  per- 
sons who  stand  in  a  fiduciary  relation  to  other  parties, 
and  are  clothed  with  power  to  act  for  them,  are  sub- 
ject to  this  rule;  they  are  not  permitted  to  occupy  a 
position  which  will  conflict  with  the  interest  of  parties 
they  represent  and  are  bound  to  protect.  They  cannot, 
ad  agents  or  trustees,  enter  into  or  authorize  contracts 
on  behalf  of  those  for  whom  they  are  appointed  to  act, 
and  then  personally  participate  in  the  beneflts.  Hence 
all  arrangements  by  directors  of  a  railroad  company, 
to  secure  an  undue  advantage  to  themselves  at  its  ex- 
pense, by  the  formation  of  a  new  company  as  an  auxil- 
iary to  the  original  one,  with  an  understanding  that 
they,  or  some  of  them,  shall  take  stock  in  it,  and  then 
that  valuable  contracts  shall  be  given  to  it,  in  the 
profits  of  which  they,  as  stockholders  in  the  new  com- 
pany, are  to  share,  are  so  many  unlawful  devices  to 
enrich  themselves  to  the  detriment  of  the  stockholders 
and  creditors  of  the  original  company,  and  will  be 
condemned  whenever  properly  brought  before  the 
courts  for  consideration.  Great  Luxembourg  Co.  v. 
Magnay,  25  Beav.  586;  Benson  v.  Heathom,  1  Y.  &  C. 
826;  Flint  &  Pero  Marquette  R.  Co.  v.  Dewey,  U  Mich. 
477;  European  &  N.  American  R.  Co.  v.  Poor,  59  Me. 
277;  Drury  v.  Cross,  7  Wall.  299.  Decree  of  U.  S.  Circ. 
Ct.,  Nebraska,  affirmed.  Wardell  v.  Union  Pacific 
Railroad  Co,  Opinion  by  Field,  J. 
[Decided  March  28, 1881.] 

Appeal  —  when  second  appeal  to  this  court 
ALLOWED.  —  Upon  an  appeal  from  the  United  States 
Circuit  Court,  this  court  made  a  decision  in  which 
among  other  things  H.  was  allowed  a  specified  sum  for 
bis  services  as  receiver.  Thereafter  H.  caused  a  suit 
to  be  reinstated  in  a  State  court  and  an  allowance  to 
him  as  receiver  was  made  in  that  court.  He  then  filed 
au  intervening  petition  in  the  United  States  Circuit 
Court,  asking  that  the  allowance  by  tlie  State  court  be 
paid  him  out  of  the  fund  iu  the  possession  of  the  Cir- 
cuit Court.  This  petition  was  refused  and  from  an 
order  to  that  effect  au  appeal  waa  taken  to  this  court. 
BM,  that  the  appeal  was  allowable.  Second  appeals 
have  always  been  allowed  to  bring  up  proceedings  sub- 
■eqnent  to  the  mandate  and  not  settled  by  the  terms 
of  tba  maudate  itself.    Superrisors  v.  Keniiloott,  94  U* 


S.  498;  Jyler  v.  Maguire,  17  Wall.  283.  This  case 
comes  clearly  within  that  rule,  and  the  motion  to  dis- 
miss is  therefore  denied.  The  case  differs  from  Stew- 
art V.  Salamon,  97  U.  S.  361.  The  order  of  the  United 
States  Circuit  Court,  Southern  District  Illinois,  was 
affirmed,  on  the  ground  that  the  liability  of  the  fund 
in  the  hands  of  tlaat  court,  for  the  receiver's  services, 
had  been  fully  discharged.  UiiMey  v.  Morton,  Opin- 
ion by  Waite,  C.  J. 
[Decided  March  21,  1881.] 

Bankruptcy —preference  op  one  ignorant  op 
insolvent's  condition,  valid.  —  C.  was  the  adminis- 
trator of  the  estate  of  the  deceased  husband  of  B., 
held  in  his  hands  about  124,000,  which  it  was  his  duty 
to  pay  over  to  her  for  herself  and  as  guardian  oC>  the 
minor  children  of  the  husband.  To  secure  the  pay- 
ment of  this  amount,  on  the  Ist  of  October,  1873,  C. 
executed  mortgages  upon  his  property  to  B.  On  the 
Ist  of  November,  1873,  a  petition  was  filed,  upon  whici) 
he  was  adjudicated  a  bankrupt.  These  facts  were 
established,  viz.,  that  when  C.  made  the  mortgages  he 
was  insolvent  and  knew  he  was  in  that  condition ;  that 
he  intended  by  them  to  give  B.  a  preference  over  bis 
other  creditors,  and  that  B.  did  not  know  or  have 
reasonable  cause  to  believe  that  C«  was  insolvent  at 
that  time;  Held^  that  the  mortgages  were  not  invalid 
under  the  provisions  of  the  bankrupt  laws  of  18G7, 
then  in  force.  In  Grant  v.  National  Bank,  97  U.  S. 
80,  this  court  said :  **  The  act  very  wisely,  as  we  think, 
instead  of  making  a  payment  or  a  security  void  for 
mere  suspicion  of  the  debtor's  insolvency,  requires  for 
that  purpose  that  his  creditor  should  have  some  rea- 
sonable cause  to  believe  him  insolvent.  He  must  have 
knowledge  of  some  fact  or  facts  calculated  to  produce 
such  a  belief  in  the  mind  of  an  ordinarily  intelligent 
man."  Decree  of  U.  S.  Circ.  Ct.,  N.  D.  Ohio,  reversed. 
Barbour  v.  Priest,  Opinion  by  Miller,  J. 
[Decided  March  21, 1881.] 

Jurisdiction  —  op  suit  by  National  bank  —  ne- 
gotiable  instrument— WHAT  IS— PRACTICE— UNIN- 

jURious  error  not  ground  OP  APPEAL.  —  (1)  Under 
the  provision  of  United  States  Revised  Statutes,  sec- 
tion 629,  giving  the  Federal  Circuit  Courts  original 
jurisdiction  of  all  suits  by  or  against  any  banking 
association  established  iu  the  district  in  which  the 
court  is  held  under  any  law  providing  for  National 
banking  associations,  those  courts  have  jurisdiction  of 
suits  brought  by  or  against  a  National  bank,  without 
regard  to  the  citizenship  of  the  parties,  and  it  has  been 
so  held  by  this  court.  Kennedy  v.  Gibson,  8  Wall.  488. 
(2)  A  bond  issued  by  a  county  in  aid  of  a  railroad  com- 
pany set  forth  that  the  county  waa  indebted  to  the 
railroad  company,  '*or  the  holder  hereof  if  this  bond 
is  transferred  by  the  signature  of  the  president  of  said 
company."  The  bond  was  indorsed,  "For  value  re- 
ceived this  bond  is  transferred  to  bearer,"  which  in- 
dorsement was  signed  by  the  president  of  the  company 
mentioned.  Heldy  that  the  bond  was  a  negotiable 
instrument.  In  order  to  make  a  promissory  note  or 
other  obligation,  for  the  absolute  payment  of  a  sum 
certain,  on  a  certain  day,  negotiable,  it  is  not  essential 
that  it  should  in  terms  be  payable  to  bearer  or  order. 
Any  other  equivalent  expressions  demonstrating  the 
intention  to  make  it  negotiable  will  be  of  equal  force 
and  validity.  Com.  Dig.,  Merchant,  F.  5;  3  Kent's 
Com.  77;  Chitty  on  Bills,  180  (8th  ed.);  Bayley  on 
Bills,  120  (5th  ed . ) ;  Story  on  Prom.  Notes,  §  44.  (3)  De- 
fenses in  pleas  to  which  demurrers  were  allowed  were 
set  up  in  other  pleas  to  which  demurrers  were  over- 
ruled. JEfeZd,  on  defendant's  appeal,  that  whether  the 
court  waa  right  or  wrong  in  its  judgment  on  the  de- 
murrers was  immaterial.  "  There  must  be  some  injury 
to  the  party  to  make  the  matter  generally  assignable 
as  error."  Greenleafs  Lessee  v.  Birth,  6  Pet.  3fl2; 
Bandon  v.  Toby,  11  How.  498.    Judgment  of  U.  8* 
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Ciro.  Ct..  M.  n.  TejiriOHsee,  afflrmed.     County  of  Wil- 
son V.  Third  iValioual  Banic  of  Naehviac.    Opiniuu  bj 
Woods,  J. 
[Uooided  ApriM,  1881.] 


NOVEMBER,  ISB. 


CONSTITUTIOVAI,    I 


I  Htats  law  rmiuiriug  thiit  logs 
floated  down  n  uiivii;al>1a  river  paeainn  tlirough  the 
State  Bbail  belormod  Into  rarta  aud  ntleiided  by  per- 
BoiiB,  held,  not  inralid  od  iuterfeiing  with  the  power  of 
Cou);resa  to  regulate  oummerce  amoug  the  several 
States.  TbU  statute  does  not  attempt  to  deprive  the 
river  of  the  character  ol  a  highway.  It  does  uot  inter- 
fere witb  auf  use  of  It  us  such,  and  all  inter-atate  com- 
merce may  be  couduotodover  Ita  water*  with  the  saiQe 
freedom  as  over  its  rouds,  bridges  and  oLber  highwajG. 
That  it  Is  Donipeteut  tor  the  Legialature  of  a  State  to 
preacribe  the  mode  Iti  which  its  ways  shall  be  used  to 
avoid  collision  aud  conflict,  mid  to  prevent  injury  to 
inrsons  or  property  rightfully  Ihereoti.  and  to  prevent 
obstructions  therein  cannot  bo  questioned;  and  such 
iegUIatioii  has  no  relation  to  and  does  uot  itiCertere 
wltll  commBrce  between  the  States.  Neither  a  log  nor 
Hoy  number  ot  Ions  Uiiatlng  upon  the  surface  ot  a 
stream,  uncontrolled  and  uncoutrnll&ble.  is  navigation 
or  oommerce.  Caseu  referred  lu.  Railroad  Co.  v.  tin- 
sen,  65  LI.  S.  40S;  Treat  v.  Uiril.ii  Me-KQ;  Carter  v. 
Tburston,  53  N.  U.  1(M.  Hurriifitn  v.  Conntcticut 
River  Luiiibtr  Co,    Upiulou  by  Lord,  J. 

At  the  trial  ot  an  ludictiuent  charging  that  delondarjt 
"did  owu.  pusaess,  ki-cp  and  train  a  certiun  bird,  to 
wit,  a  cook,  with  the  iutsnt  then  and  there  that  said 
bird  should  be  engofted  lu  nn  exhibitiou  of  fighting," 
a  polioe  officer  teatiQed  Ibut  he  with  othera  ot  the 
pollCH  went  into  a  place  where  they  fuuud  doteudanb 
]iiid  others,  aud  agame-cooic  with  a  steel  gsff  on  and  its 
wiugB  trimmed,  etc. ;  that  when  the  police  entered  the 
others  i-ndeavored  to  rush  out  but  were  preveuted. 
Witness  then  stated  that  be  heard  some  oneot  the  men 
foQud  lu  the  place  Bay  lu  dafeudaul's  presence,  "  jou 
come  too  soon."  Another  polloo  officer  teatlfled  to 
the  same  facts  aud  that  bo  heard  some  ono  of  the  same 
meu  sny  iu  defeudaut'a  presence:  "Let  them  go  to 
h— I;  they  can't  Bud  any  thing  and  can't  do  any  thing: 
if  they  hod  been  five  minutes  sooner  they  might  have 
seen  something."  Helil,  that  the  deelarutious  testi- 
fied to  were  admissible  as  part  of  the  res  geaia.  All 
the  discoveries  which  the  officers  made,  all  the  conduct 
of  the  parties  found  there,  their  ejaculatlous  and  tbeir 
taunts,  the  Kame-coclf  with  his  trimmed  wings  aud 
steel  galT,  were  all  competent  ovldeuce.  not  to  prove 
that  tbe  derendsut  owned  the  gome-  oock,  bat  to  show 
the  character  oE  that  assemblage,  and  teudiu^  to  sbow 
whether  or  not  the  Inteitf  of  the  owner  ot  the  cock  was 
that  he  "should  be  engaged  In  an  exhibition  ot  flight- 
ing." Common \M(dtli  of  Masaachusetls  v.  ICalcliffe. 
Opinion  by  Lord,  J. 

Interest—  is  action  upon  foreign  jitdouent.  — 
la  an  action  upon  a  foreign  judgment,  plainliO',  with- 
out proving  any  demand,  is  entitled  to  recover  Interest 
by  way  ot  damages  upon  tbe  Judgment  sued  cm  from 
the  date  of  that  judgment  to  the  date  ot  judgment  lu 
this  action,  onnipuled  at  the  ordinary  legal  rate  of  in- 
terest in  this  Commonwealth.  Wiliiams  v.  Amerioan 
Bank.  4  Meto.  317 ;  Barrlugor  v.  King,  S  Gray,  9.  Bop- 
kirtM  V .  Sticpard.    Opinion  by  Gray,  C.  J. 


MAISE  SIJPIiBME  JUDICIAL  COURT  AB- 
STRACT, 
UKCEMBBR,  18S0.* 


By  the  devise  ot  a  house 
and  lot,  aright  ot  way  held  and  enjoyed  by  the  devisor, 
to  and  from  the  same  over  odjoiuiug  premises,  will 
pans  to  the  dnvisnc  aitbongh  it  is  not  named  In  iho  wlU. 
White  V.  Crawford.  10  Mass.  187 ;  Baroea  v.  Lloyd,  IB 
Id.  SSa.     Bang*  v.  Pnrker.    Opinion  by  Symonda,  J. 

ANOTHKR   STAT> 


CLOtJD  UN  TiTlB.  ~ll)  A  general  assignment  I'lr  Ihs 
beueflt  of  creditors  made  in  another  iJtate  is  valid  ben 
so  far  as  to  protect  the  assigned  real  estate  here  situ-  ' 
ated  from  attachment  by  a  uon-resldent  oredltar  who 
has  assented  to  the  assignment,  and  received  In  part 
tbe  beuefltH  thereby  secured  to  him.  The  statutes  ot 
this  State  do  not  apply  to  toroigii  assignments,  bat 
leave  them  to  be  icovemed  by  those  principles  ot  comity 
which  bavo  heretofore  been  recognized  as  ei  isting  la 
this  State,  and  ought  to  prevail  iu  all  Iho  States.  The 
recognized  rule  iutbia  State  Is  to  uphold  foreign  assign- 
ments except  as  against  our  own  citizens:  and  this 
discrimination  la  not  uncoustitutioual.  It  Is  a  KOntnl 
rule  that  those  who  assent  to  an  assignment  tot  tbe 
bcucftt  of  creditors  cannot  repudiate  it.  Kuowlngly 
receiving  payments  or  dividends  thereby  secured  to 
Ibem  la  conclusive  evidence  ot  assent.  Au  exofptioa 
to  the  general  rule  is  where  au  asslHumeul  is  deolared 
void  by  tbo  law  of  tho  place  where  itismade.  tf  de- 
clared Bbijolutcly  void,  no  ratiSoatlon  or  assent  ot  tbe 
creditors  can  make  it  valid ;  but  it  It  is  only  void  at 
thaelection  of  such  creditors  as  choose  to  avoid  It.  it 
will  be  sustained  as  to  such  creditors  who  assent  to  It 
or  afterward  ratify  it.  When  a  creditor  to  whom  th« 
law  secures  the  right  to  avoid  an  asslRument  (not  void 
absolutely)  made  by  his  insolvent  debtor,  assents  to 
the  assignment  or  knowingly  avails  himself  of  the  bea- 
eflCs  thereby  secured  to  him,  he  waives  his  right  to 
treat  the  assignment  as  void.  See  Ockerman  v.  Cron. 
M  N.  V.  2D:  Bentley  v.  Whittemore.  10  N.  J.  Eq.  «B: 
Bbolen  V.  Cleveland.  5  Mason.  ITl:  Fox.  v.  Adams,  S 
Me.  'Mb;  Todd  v.  Backmau,  11  Id.  41:  South  Boston 
Iron  Co.  V.  Boston  Looomotive  Works,  SI  Id.  585,  E8); 
Felch  V,  Bugbee,  48  id.  9;  Paul  v.  Virginia,  8  WalL 
108;  Claw.  Smith,  .1  Pet.  411:  Bodley  v.  Onodricb,? 
now.  270;  Adlum  v.  Yard,  1  Rawle,  1S3:  Rapalle  T. 
Stewart,  -JTN.Y.  310.  Ci)  A  oorporatiou  cau  bav*  but 
ono  legal  residence,  and  that  must  be  within  tbe  State 
or  Bovereiguty  creating  it,  although  by  oomity  It  may 
be  allowed  to  do  business  in  other  jurisdiction!  throngh 
its  agents.  Bank  ot  Augusta  v.  Earle,  13  Pet.  619; 
Runyan  v.  Coster,  14  Id.  VS;  Tomblgbee  R.  Co.  v. 
KueDland,4  How.  IG.  (3)  A  court  ot  equity  has  Jnris- 
dlotlou  to  remove  a  cloud  from  title  to  real  estate. 
There  Is  a  still  stronger  reason  tor  taking  J urisdiotioa 
to  prevent  a  cloud  from  being  placed  upon  tbe  title. 
Thus  a  courtotequity  will  enjoin  a  non-resident  cred- 
itor who  has  assQUted  to  an  assignment  for  the  beue- 
flt ot  creditors,  made  In  another  State,  from  levying 
upon  tbe  assigned  real  estate  situated  lu  this  State. 
Gerry  V.  Stinison.  GOMe.  18G.  £haffee  v.  Fourlh  Sa- 
tionat  BankofStie   York.    Opinion  by  Walton.  J. 

Dked  —  OP  TAUT  or  HODsB.  —  A  deed  of  the  westerly 
part  of  a  dwelling- house  and  one-half  of  the  cellar  oou- 
veys  the  land  under  tbe  part  of  the  dwellinK-botu* 
ootireyed.  See  Jamaica  Poud  Aq.  Co.  v.  Cbaudler.t 
Allen.  ISO;  Allen  v.  Scott,  21  Plek.ffi;  Esty  r.  Odp- 
rier,  98  Mass.  500;  Cunningham  v.  Webb,  OO  Me.«: 
*  To  appear  In  71  Ualna  Raporto. 
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Moulton  V.  Traftou,  64  id.  218.    Hatch  v.  Brier.    Opin- 
io u  by  Appletou,  C.  J. 

Maritime  law  —  authority  of  part  owner  to 

BIND  OWNERS  FOR  SUPPLIES   IN  HOME  PORT.  —  Where 

necessary  materials  and  supplies  for  a  vessel  are  ordered 
by  one  who  is  the  agent  for  that  purpose  of  the  part 
owner  in  possession  and  control,  they  will  be  consid- 
ered as  ordered  by  such  part  owner.  It  is  the  act  of 
the  part  owner  by  his  servant.  The  part  owner  of  a 
vessel  in  undisputed  possession  will  be  regarded  as  hav- 
ing implied  authority  to  bind  the  other  owners  for 
things  necessary  for  the  vessel  and  its  employment, 
unless  the  evidence  discloses  something  to  indicate 
that  such  implication  of  agency  is  contrary  to  the  fact. 
As  to  one  who  furnishes  materials  to  make  the  vessel 
seaworthy,  upon  the  order  of  a  part  owner  in  posses- 
sion, the  presumption  of  the  authority  of  such  part 
owner  to  bind  all  the  owners  for  such  goods  remains 
even  if  it  be  in  the  home  port,  unless  there  is  some- 
thing more  than  the  single  fact  of  the  place  of  registry 
or  enrollment,  or  of  the  owner's  residence  to  remove 
it.  The  ground  of  the  liability  of  the  owners  under 
such  circumstances  is  the  possession  and  management 
of  the  vessel  by  one  part  owner  without  dissent  by  the 
others,  and  without  any  thing  to  show  that  his  conduct 
of  the  business  was  not,  and  was  not  understood  to  be, 
for  all.  See  Hutchins  v.  State  Bank,  12  Mete.  427; 
Jordan  v.  Young,  87  Me.  276 ;  Dyer  v.  Snow,  47  id.  2&4 ; 
Read  v.  Hull  of  a  New  Brig,  1  Story,  244;  The  General 
Smith,  4  Wheat.  438;  Peyroux  v.  Howard,  7  Pet.  324; 
The  Edith,  4  Otto,  518;  Benson  v.  Thompson,  27  Me. 
•  470;  Hardy  V.  Sproul,  31  id.  71;  Elder  v.  Larrabee,  45 
id.  590;  1  Pars,  on  Ship.  &  Adra.  101;  Hall  v.  Thing, 
23  Me.  463;  King  v.  Lowry,  20  Barb.  532;  Stedman  v. 
Feidler,  25  id.  606;  20  N.  Y.  437.  Compare  Hardy  v. 
Sproule,  29  Me.  258 ;  Robinson  v.  Stuart,  68  id.  61.  See, 
also.  Call  V.  Houdlette,  70  id.  312;  Brodie  v.  How- 
ard, 17  C.  B.  109.  Bowen  v.  Peters.  Opinion  by  8y- 
monds,  J. 

Negligence  —  respondeat  superior  --  one  em- 
ploying TEAM  AND  DRIVER.  —  If  ouc  agrees  to  furnish 
another  with  a  team  and  suitable  driver,  he  is  guilty  of 
negligence  if  he  does  not  furnish  such  a  driver,  and  he 
must  bear  all  loss  or  damage  occasioned  to  the  team  in 
consequence  of  the  incapacity  and  negligence  of  the 
driver.  The  employer  would  be  liable  for  the  acts  of 
the  driver  done  in  pursuance  of  his  orders,  but  the 
owner  would  be  liable  for  the  results  of  his  incompe- 
tency.   Ames  V.  Jordan.    Opinion  by  Appleton,  C.  J . 

Statute  of  frauds— contract  not  within  year- 
contract  VOID  BY,  NOT  defense.  —  Au  Oral  contract 
wherein  a  laborer  agrees  that  ho  will  not  leave  the 
service  of  his  employer  for  two  years  nor  in  the  sum- 
mer nor  without  two  weeks*  notice,  is  within  the  stat- 
ute of  frauds.  It  is  a  clear  rule  of  law  that  an  oral 
contract  within  the  statute  of  frauds  can  no  more  be 
made  the  ground  of  defense  than  demand.  The  obli- 
gation of  the  plaintiff  to  perform  it  is  no  more  avail- 
able to  the  defendant  in  the  one  case,  than  the  obliga- 
tion of  the  defendant  to  perform  it  would  be  to  the 
plaintiff  in  the  other.  Hill  v.  Hooper,  1  Gray,  131; 
Doyle  v.  Dixon,  97  Mass.  212.  Beniier  v.  Cabot  Manu- 
facturing Co.    Opinion  by  Symonds,  J. 


Upon  the  deposit  of  such  policy  by  the  debtor  with 
the  association,  J.  demanded  a  release  from  his  lia- 
bility. Held,  that  the  association  was  estopped  from 
setting  up  against  such  release,  that  the  secretary  had 
no  authority  to  give  the  assurance  mentioned.  Whether 
the  association  was  incorporated  or  unincorporated; 
whether  the  secretary  was  or  was  not  authorized  to 
make  the  representations  to  J.,  the  association  could 
not  have  the  benefit  of  the  security  and  at  the  same 
time  repudiate  the  contract  by  means  of  which  they 
obtained  it.  No  principle  of  law  is  better  settled  than 
that  a  man  cannot  reap  the  fruits  of  his  agent's  fraud. 
Musser  v.  Hyde,  2  W.  &  S.  314;  Hunt  v.  Moore,  2  Barr, 
105;  Mundorflr  v.  Wickersham,  13  P.  F.  S.  87;  Keough 
V.  Leslie,  8  W.  N.  C.  172.  The  association  took  this 
security  cum  onere^  and  the  maxim  qui  sentit  coAimo-' 
dum  sentire  debet  et  onus  applies.  Jottes  v.  National 
BuUding  Association.  Opinion  by  Paxson,  J. 
[Decided  May  3, 1880.] 

Master  .  and  servant  —  negligence  —  boss  of 
gang  of  men  feulow-servant  with  men.— p.  wes 
the  manager  of  a  corporation ;  under  him  was  the  as- 
sistant manager,  S.  The  next  in  authority  was  R., 
who  was  the  general  foreman  of  a  particular  branch  of 
work  and  of  the  laborers,  and  who  was  under  the  di- 
rection of  P.  and  S.  Workmen  employed  by  the  cor- 
poration were  under  the  immediate  direction  of  W., 
but  W.  and  the  men  were  under  the  control  of  R.,  who 
fixed  the  number  of  men  to  work  with  W.,  which 
number  varied  from  time  to  time.  W.  and  two  work- 
men under  his  directions,  made  a  truss  plank.  This 
plank  gave  way  ^hile  plaintiffs,  who  were  working 
under  W.,  were  passing  over,  carrying  a  heavy  weight, 
causing  injury  to  plaintiffs.  Held,  that  W.  was  a  fel- 
low-servant of  plaintiffs,  and  not  such  a  representative 
of  the  corporation  as  would  make  it  liable  for  his  neg- 
ligence. See  Lehigh  Valley  Coal  Co.  v.  Jones,  5  Norr. 
433;  Del.  &  Hud.  Can.  Co.  v.  CarroU,  8  id.  374.  In 
Caldwell  v.  Brown,  3  P.  F.  S.  456,  in  which  it  was  held 
that  an  engineer  was  a  follow-employee,  for  whose  acts 
the  employers  were  not  liable,  Reed,  J.,  quotes  Oilman 
V.  Eastern  R.  Co.,  10  Allen,  233,  as  follows:  *'In  case 
of  an  injury  to  one  servant  by  the  negligence  of  an- 
other, it  is  immaterial  whether  he  who  causes  and  he 
who  sustains  the  injury  are  or  are  not  engaged  in  the 
same  or  similar  labor  or  in  positions  of  equal  grade  or 
authority.  If  they  are  acting  together  under  one 
master  in  carrying  out  a  common  object,  they  are 
fellow-servants."  See,  also,  Wright  v.  N.  Y.  Cent.  R. 
Co.,  25  N.  Y.  565;  Morgan  v.  Vale  of  Neath  R.  Co.,  35 
L.  J.  Q.  B.  23,  and  Weger  v.  Pennsylvania  R.  Co.,  5  P. 
P.  S.  463.  Keystone  Bridge  Co.  v.  Newberry.  Opinion 
by  Green,  J. 
[Decided  Jan.  3, 1881.] 


PENNSYLVANIA  SUPREME    COURT  AB- 

STRACT. 

Corporation— RETAINING  benefit  of  act  cannot 

CLAIM  IT  to  have  BEEN  UNAUTHORIZED.  — J.  became 

surety  upon  a  note  given  to  a  building  association  then 
unincorporated,  upon  a  verbal  assurance  by  the  secre- 
tary of  the  association  that  he  would  be  held  liable 
only  until  the  debtor  should  obtain  a  policy  of  insur- 
ance on  his  house  and  deposit  it  with  the  association. 


RECENT  ENGLISH  DECISIONS. 

Trade-mark  — siMiiiAniTY  in  corporate  names 
OF  insurance  companies. —A limited  company,  in- 
corporated in  1877  for  the  purpose  of  carrying  on  a 
business  of  insuring  horses  and  vehicles  against  acci- 
dents under  the  style  of  the  **  Guardian  Horse  and 
Vehicle  Assurance  Association,"  with  oflSces  at  81 
Lombard  street,  went  into  voluntary  liquidation  and 
transferred  its  good-will  and  business  to  a  new  com- 
pany which  was  registered  under  the  style  of  the 
**  Guardian  and  General  Insurance  Company,  Lim- 
ited," with  offices  likewise  at  31  Lombard  street.  In 
the  memorandum  of  association  of  the  new  company 
were  contained  powers  of  adding  a  fire  and  life  insur- 
ance business  to  the  old  business.  In  an  action  by  a 
Company  incorporated  in  1821,  and  since  that  date 
carrying  on  a  business  of  fire  and  life  assurance  at  11 
Lombard  street,  under  the  style  of  the  **  Guardian 
Fire  and  Life  Assurance  Company,"  heldt  that  the 
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ttyleottha  "  Quardiau  aiid  General  InBuraace  Coin- 
pany,  Limited,"  vox  a  ttjie  oalouluted  tu  deceive,  and 
was  111  fraudulent  iniitotioii  of  the  Btjle  "Quftrdiaii 
Fire  and  Life  Aaauraiioo  Company."  Held,  also,  Unit 
the  assumption  by  the  dareiidButH  of  the  style  "  Ouur- 
dian  HorBB,  Vehicle  and  General  Inaurtmoe  CompBiiy, 
Limited,"  would  be  permlBeible.  In  Bueh  an  aotimi 
the  questlou  to  be  determined  between  the  part<ei4  m 
whether  the  style  oompMned  of  has  been  asBumed  with 
Iha  iutentioti  uf  approprlathiK  the  plalntlflii'  baslueKA. 
See  Morch.  Bk.  Co.  of  Loudon  t.  Meroh.  Joint-Slk. 
Bk.,  L.  R.,  9  Ch.  n.  660.  Uh,  Div.,  June  a,  I&HU. 
Guardian  Fire  *  Life  Auurmtce  Co.  v.  Ouardtan  A 
General  Ing.  Co.  Opinion  byJe»sel,  H.  B.,  43  L.  T. 
Hep:  (N.  a)  TBI. 

Will — uequest  of  perhonaii  PHopERTr  on  FAUn 
INCLUDES  anoivma  chops.  — A  testatrix  devised  all 
her  real  estate  tu  her  daughter  and  gave  all  the  hoDdi^- 
hold  furniture,  farming  stoDk,  goods,  chattels,  and 
effeots  which  should  be  lu  ur  about  F.  (a  freehmld 
farm)  at  the  time  of  her  deoease  to  her  granddaughtFr. 
Held,  that  the  growing  orops  on  the  farm  at  the  time 
of  the  death  of  the  testatrix  passed  to  the  grainl- 
daughter.  The  case  of  Valsey  v.  Reynolds.  5  Ruas.  VJ. 
not  followed.  Hea  C«z  v.  Godsalve.  e  East,  601.  n; 
West  V.  Moore.  8  Id.  339;  Blake  v.  Gibbs.  K  Rubs.  1:^, 
n;  Rud^e  v.  Wlnnall.  12  Beav.  357.  Ch.  Uiv..  Dec.  li, 
1880.  lU  Hoofc:  Evana  v.  WiUiainsott.  Opinion  by 
.Jessel,  M.  R.,  «L.  T.  Rep.  (N.  S.)719. 


NEW  BOOKS  AND  NEW^EDITIONS. 
6  Fbdbru.  Rbpostbr. 

Ouei  Argtud  and  Dtlermined  in  the  drcutt  and  DiArir 
CourU  uf  the  Vnilea  Slatei.  December.  1880  lo  Manl 
18SI.  l-ey ton  Boyle,  Kditor.  Saint  Paul:  West  PuWIsli 
InfcCo.,  1S8L    Pp.  xxT,gge. 

WK  have  often  commended  this  excellent  series,  i 
ia  the  only  comprehensive  report  of  the  deri« 
Ions  of  these  courts,  has  tuany  cases  of  general  interr -^ 
and  importance,  is  indispensBble  to  practitioners  ii 
tbete  courts,  and  is  in  every  way  worthily  executed 


Abbott's  Nkw  Forxs. 
Ifew  Suppltrnftit  III  AbboU'i  Forna,  enlargsd  and  coinp]el<'<). 
A  Collection  or  Forma  of  Praclico  and  Pleadiug  In  ActlpTj^. 
whetberfor  legal  or  equltAble  relief ,  and  in  special  [irn- 
ceeilfngs  of  all  kinds  in  oouria  of  record.  Especfailv 
adapted  to  the  Code  of  CiTll  Procedure  of  the  Stale  ot  New 
Yorlt.  With  notes  and  aulhorilles.  By  Austin  Abb-tt. 
New  Edition.  New  York  ;  Balrer,  Voorhls  A  Co..  ls.sl. 
Pp.  lUU,  9SS. 

There  are  some  men  whose  names  on  the  title-pHKt' 
of  a  law  book  are  a  guarantee  of  tbe  value  of  tbebo'ik. 
Anstin  Abbott  is  one  of  these  men.  Ho  is  one  of  tlio 
most  useful  autbora  who  have  ever  served  our  prof'i''<- 
aion.  On  this  particular  subject  he  Is  a  vetersu  nii- 
thor.  Cummenoliig  with  the  old  Code,  he  made  tii<' 
best  book  of  forms.  Then  with  the  new  Code,  tlif 
same  may  be  said  of  his  forms  for  the  first  tbirtei>ii 
chaptere.  And  now  he  hasrevlaed  the  latter  and  ex- 
tended it  BO  as  to  cover  the  entire  new  Code.  Ai^  a 
practitioner  wo  caii  speak  of  his  Drat  book  from  ex^w- 
tienoe  and  actual  use.  Ifothing  but  trial  can  test  sui  h 
a  book,  but  we  bave  no  doubt,  judging  from  our  :\c- 
qualutance  with  the  former  works,  that  this  will  stand 
/acfl«  pHitcep*.  It  la  a  very  important  thing  to  haro  a 
trustworthy  book  of  forms.  No  lawyer,  however  I'.'i- 
perieuded  and  able,  can  afford  todo  wltbout  one.  Oni 
profession  have  in  former  times  been  afflicted  wIlL 
miserable  works  of  this  class.  We  can  have  no  basitn- 
tloa  lu  recommeudliig  the  present.  The  book  is  well 
printed. 


CORRESFOSDESCE. 

Editor  of  the  Albany  Law  Journal .' 

Will  you  please  Inform  me  through  the  columns  of 
your  excellent  Journal,  whether  a  Justice  of  tbe 
peace  Is  Invested  with  the  power  to  oauae  a  peroon  to 
be  brought  before  him  and  to  be  oommlttod  for  dis- 
orderly, contemptuous,  or  iuaolent  behavior  toward 
him,  while  engaged  lu  the  trial  of  an  aetioa  or  orlmiual 
proceeding,  uflAouI  issuing  a  uarrant  (n  the  Jlrst  fn- 
stanc«,  to  oanse  his  arrest? 

Tou  will  perceive  that  section  3872  of  the  new  Code. 
states  that  "A  person  sball  not  be  punished  by  a  jaa- 
tloe  of  the  peace  for  a  contempt,  until  an  opportantty 
haa  been  given  him  to  be  heard  In  his  defeiiae,  and  for 
tbat  purpose  the  justice  must  Issue  a  warrant,  directed, 
etc..  requiring  the  couatable  to  bring  the  oflbnd«r  be- 

Is  tbe  above  section  to  be  construed  in  connection 
with  the  two  next  preceding  iti 

Yours  truly,  F,  II.  Bkakdoh. 

COXSACKIE,  N.  Y.,  AprUTS,  1881. 

NEW  YORK  COURT  OF  APPEALS  DECISIONS. 


«  handed  down,  Tae*da7. 


THE  following  decisions  w 
May  10,  1881: 

Motion  denied  with  ten  dollars  oosta  lu  each — Hoard- 
man  v.  The  Lake  Shore  i  Mieiiigan  Southtm  Aaflway 

Co.  (and  five  other  cases). Motion  granted  without 

ousts  —  Boone  v.  The  Cilizeita'  Stivings  Bank  of  New 

York. Motion  denied  with  ten  dollars  costs  —  ItuI-  . 

doonv.  JStackvielt;  Low  v.  Ifort. — -Motion  denied — 
McKenna  v.  Tlie  Peoplr.  —Judgment  affirmed  with 
oosU  — ittt:*  V.  Banfcs;  l^ordounilJe  v.  Levia;  Damb- 
inunii  V.  SchrMing ;  Hardt  v.  Schultf  nir ;  Prouly  v.  LoJkc 
Shore  4  itichlgan  SoitUiem  RaUwat/  Co. :  Searia  v. 
Curtta;  Ritigv.  City  of  Cohoes;  Benedict  v.  OmcdicL 
— — Order  aflirmed  with  oosta  — Mumin  v.  The  Univrr- 
Hal  Life  insurant  Co. ;  In  re  Brud;/,  to  vacate,  ete. — 
Order  of  General  Term  reversed  and  tbat  of  Bpeeial 
Term  affirmed,  without  prejudice  to  petitioner's  right 
to  bring  an  action,  and  wltbout  costs  to  either  party  — 

In  re  Jane  Knapp.. Order  modiOed  by  limiting  It 

to  expunging  those  parts  of  the  answer  not  relatiag  to 
tbe  11,600  claim  or  to  the  defense  founded  upon  tb« 
nou-pajmaut  by  the  plaintiff^  of  the  taxes  claimed  to 
be  recovered  and  their  payment  by  the  morlKagee, 
and  lu  other  respects  affirmed,  without  oosti  to  either 
party—  Waller  v.  Foviler. 

NOTES. 

IN  a  recent  Rngliah  case  the  respective  aoliolton  wen 
Owlea  and  Knight.  One  would  not  suppose  that 
they  could  shed  much  light  on  the  case.  But  one  side 
had  Witt  with  them.  — >-The  Aiialralinn  Law  Timet,  a 
comely  octavo,  published,  fortnightly,  at  Helbonras. 
and  uow  in  its  seooud  year,  has  reached  as,  and  li  a 

very  creditable  publication. We  havo  rtNtelvad  a 

pamphlet  entitled  "Reasonawbythe  Civil  Code  should 
be  Adopted."  by  Mr.  Jolin  G.  Agar.  It  la  written 
upon  the  same  aclentiflo  principles  upon-whlcb  HoNra. 
Matthews  and  Ivins  have  written  their  Reaaoos  why 
the  Civil  Code  should  not  be  adopted-  Mr.  Agar  is 
learned,  profound,  abstruse;  but  Mr.  Agar  t«  vague 
and  not  conclusive.  These  deep  pamphlets  am  not 
oaleulated  to  make  converts  ou  either  aide.  On  Mr. 
Agar's  title-page,  ill  five  short  sentences  from  Beu- 
tham.  he  gives  a  better  reason  tor  the  adoption  of  the 
Civil  Code  than  all  his  researches  and  abstrusltlea.  It 
is  a  concretion  of  an  idea  that  everybody  oaa  nndar- 
stand  and  remember,  and  no  ime  oau  refale;  aad  tba 
■nbstanee  of  It  Is  that  as  law  now  la,  eTorr  Jodg* 
make*  the  law  of  the  caae  Eo  suit  blmaolf  tor  IM  tlo^ 
■nd  uo  oue  o«n  do  more  tbau  ■n«aa  at  It  b  * 
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Albany,  Mat  21,  1881. 


CURRENT  TOPICS. 


THE  newspapers  are  in  great  tribulation  over  the 
case  of  Shanks  v.  American  News  Company, 
The  newspaper  Truth  published  a  libel  on  Mr. 
Shanks,  a  lawyer,  and  Mr.  Shanks,  laying  his  axe  to 
the  root  of  the  tree,  sued  the  News  Company,  in  the 
Brooklyn  oily  court,  as  vendors  and  disseminators 
of  the  libel,  and  a  jury  gave  him  $2,500  damages. 
The  newspapers  now  in  chorus  insist  that  this  is 
new  and  strange  law,  or  if  it  is  old  law,  it  is  very 
unjust  and  ought  to  be  changed.  The  law  is  as  old 
as  the  hills.  There  was  never  a  time  when  the 
disseminator  of  a  malicious  libel,  by  publication 
and  circulation,  was  not  amenable  to  punishment. 
The  question  is  merely  one  of  the  degree  of  punish- 
ment. The  innocent  disseminator  of  a  libel  is  not 
to  be  punished  with  the  infliction  of  exemplary 
damages,  but  he  is  not  in  every  case  to  be  let  off 
with  nominal  damages.  In  this  case  the  jury  proba- 
bly gave  what  they  considered  actual  damages. 
This  is  right.  On  the  one  hand  it  is  not  a  case  for 
ei^emplary  or  punitive  damages;  on  the  other  it  is 
not  a  case  for  mere  nominal  damages.  Citizens  are 
not  to  be  injured  by  men  who  sell  libels  to  make 
money,  although  ignorant  of  the  libel,  without  ade- 
quate reparation.  A.  is  not  to  suffer  unlawfully 
that  B.  may  be  enriched.  **  But  the  News  Company 
is  innocent."  So  is  Shanks.  And  where  one  of 
two  innocent  must  suffer,  let  him  suffer  who 
caused  the  injury,  says  ancient  law.  **But  this 
will  break  up  or  incommode  a  great  necessary  busi- 
ness." On  the  other  hand,  the  News  Company  may 
break  up  or  incommode  the  innocent  Shanks  in  the 
pursuit  of  his  necessary  business.  **  But  the  news- 
paper is  no  longer  a  luxury.  It  is  one  of  the  essen- 
tial elements  and  conditions  of  a  popular  govern- 
ment." Well,  but  libel  on  citizens  is  not  essential  to 
good  government.  The  News  Company  is  in  a  hazard- 
ous business,  and  must  run  its  risks.  A  druggist 
is  not  excused  for  selling  a  deadly  poison  for  an  in- 
nocuous drug,  although  he  bought  it  as  harmless, 
and  supposed  it  harmless.  So  if  the  News  Com- 
pany wrongfully,  although  ignorantly,  injures  a  citi- 
zen, in  its  attempts  to  make  money,  it  must  be 
judged  by  a  jury  as  to  the  proper  reparation.  In 
this  case,  the  jury  probably  took  the  notorious  char- 
acter of  the  newspaper  into  account.  Tlie  News 
Company  must  be  careful  how  it  sells  a  notoriously 
libellous  newspaper  —  one  that  came  very  near  de- 
feating a  president  by  a  libel.  No  doubt  the  Com- 
pany's profits  are  large  from  the  sales  of  such  news- 
papers, but  so  should  be  its  responsibility  when  it 
thereby  scatters  a  libel  broadcast.  And  as  very 
many  newspaper  proprietors  are  impecunious,  the 
News  Company  must  not  be  surprised  if  the  libelled 
look  to  it  rather  than  to  the  writers  of  the  libels. 
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Is  not  the  above  legal  doctrine  perfectly  just  f 
The  newspaper  men  say  no.  They  say  that  the 
modern  establishment  and  enormous  growth  of 
newspapers,  and  the  modern  demand  for  news, 
should  work  a  change  in  the  law.  That  is  to  say, 
because  great  communities  are  greedy  of  news,  gos- 
sip and  scandal,  and  great  newspapers  make  a  great 
deal  of  money  by  supplying  the  just  demand  for 
news,  and  the  prurient  demand  for  gossip  and  scan- 
dal, therefore  innocent  individuals  must  suffer,  and 
have  no  remedy.  This  will  never  do.  The  law  is 
just  right  just  as  it  is.  The  measure  of  reparation 
should  be  in  the  amount  of  damages.  A  jury 
should  judge  every  case  by  its  merits.  Damages 
should  be  exemplary,  actual,  or  nominal,  according 
as  the  publication  is  malicious  or  innocent,  careful 
or  negligent,  and  the  result  is  serious  or  practically 
harmless.  Where  is  the  hardship  of  this  law  ?  It 
amounts  simply  to  this,  that  where  the  innocent 
publisher  or  vendor  harms  the  innocent  citizen  the 
former  must  respond  in  a  reasonable  manner.  The 
newspaper  would  like  to  throw  the  burden  of  mal- 
ice on  the  injured.  This  would  be  contrary  to  just 
rules  of  evidence.  If  a  man  assaults  us,  we  have 
not  to  prove  that  he  did  not  do  it  in  self-defense  or 
in  defense  of  his  child.  These  things  are  for  him 
to  show.  The  newspapers  would  have  the  offense 
atoned  for  by  apology  or  retraction.  This  may  be 
shown  in  mitigation  of  damages,  but  is  no  justifica- 
tion. The  newspapers  are  mistaken  in  supposing 
that  the  truth  justifies  the  publication.  The  truth 
may  be  given  in  evidence ;  and  if  it  shall  appear 
that  the  publication  was  with  good  motives  and  for 
justifiable  ends,  the  jury  may  acquit  in  a  criminal 
case,  and  the  damages  may  be  mitigated  in  a  civil 
case.  If  a  newspaper,  with  malicious  motives,  ridi- 
cules a  hunchback,  it  cannot  get  off  by  saying,  **he 
M  a  hunchback."  (By  the  way,  the  newspapers  are 
wrong  in  attributing  the  authorship  of  this  doctrine 
of  justification  by  truth  in  this  State  to  Alexander 
Hamilton.  Although  he  eloquently  argued  for  it  in 
the  Croswell  case,  in  1805,  yet  Andrew  Hamilton,  a 
Philadelphia  lawyer,  in  the  famous  Zenger  case,  in 
this  State,  in  1735,  had  as  eloquently  contended  for 
the  same.)  The  newspapers  have  power  enough  — 
many  think,  too  much.  There  are  very  few  ver- 
dicts against  newspaper  publishers,  for  libel.  Any 
more  power  would  be  license,  pleasant  and  profita- 
ble, no  doubt  to  the  cruel  and  wanton  boys  with 
stones  in  their  fists,  but  death  to  the  poor  croakers 
in  the  pool. 

Mr.  Matthews  is  now  Mr.  Justice  Matthews,  as  we 
predicted  he  would  be.  Only  one  member  of  the 
judiciary  committee  was  in  favor  of  the  nomination ; 
the  best  men  and  the  best  lawyers  of  the  Senate  op- 
posed and  voted  against  him;  and  he  was  finally 
confirmed  by  a  majority  of  one.  It  is  a  significant 
fact  that  of  the  twenty-four  who  voted  to  confirm, 
sixteen  were  of  the  opposite  party  from  Mr.  Justice 
Matthews  and  the  president  who  nominated  him. 
The  three  senators  who  are  accepted  as  representing 
the  best  elements  of   parties  and   independent  — 
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Messrs.  Edmunds,  Bayard,  and  David  Davis  —  were 
opposed.  We  consider  the  result  as  a  serious  en- 
croachment upon  the  spirit  of  the  Federal  Consti- 
tution, v«rhich  would  have  this  semi-political  institu- 
tion selected  from  all  parts  of  the  country,  with  no 
preponderating  influence  from  any  particular  State. 


Mr.  Hitchcock's  paper,  at  the  convention  of  the 
Social  Science  Association,  is  the  most  learned  and 
exhaustive  essay  that  we  have  ever  seen  on  this  sub- 
ject. He  confesses  his  resort  to  Wells  on  Married 
Women.  Those  who,  like  ourselves,  have  been  ac- 
customed to  regard  New  York  as  the  pioneer  in  the 
amelioration  of  the  married  woman's  rights  of 
property,  will  be  surprised  to  see  how  far  down  the 
list  she  stands.  The  first  step,  Mr.  Hitchcok  shows, 
was  taken  by  Mississippi,  in  1839,  which  was  a 
merely  promissive  act.  Next  came  an  act  in  Mary- 
land, in  1841.  *an  1844  to  1846  the  movement 
thus  commenced  was  joined  by  tlie  States  of  Maine, 
Michigan,  Rhode  Island,  Connecticut,  Massachu- 
setts, New  Hampshire,  Kentucky,  Arkansas,  and 
the  then  Territory  of  Florida,  but  with  unequal 
steps."  Maine  seems  to  have  been  the  boldest,  for 
in  1844  she  destroyed  all  the  common-law  rights  of 
the  husband  in  the  wife's  property  not  already 
vested.  The  Michigan  act  in  the  same  year  was 
very  similar.  **  Between  1846  and  1850,  inclusive, 
the  following  States  began  to  enact  laws  changing 
or  setting  aside  the  common-law  rules  of  marital 
property  rights,  namely:  Vermont,  New  York, 
Pennsylvania,  North  Carolina,  Alabama,  Tennessee, 
Wisconsin,  and  California.  Between  1850  and  1860, 
similar  legislation  was  begun  —  in  some  of  them 
boldly,  in  others  very  gingerly  —  in  Indiana,  Mis- 
souri, New  Jersey,  Oregon,  Kansas;  followed  by 
Ohio  and  Illinois  in  1861,  and  by  other  States  suc- 
cessively in  subsequent  years.  In  1869,  Congress 
enacted,  for  the  benefit  of  married  women  in  the 
District  of  Columbia,  one  of  the  most  radical  of 
the  laws  on  this  "subject."  **The  last  State  to  fall 
into  line  was  Virginia  —  noted  by  Mr.  Bishop  in  1875 
as  the  only  State  then  adhering  to  the  common-law 
system  without  change."  Mr.  Hitchcock  gives  a 
succinct  statement  of  the  scope  of  these  various  en- 
actments. He  notes  that  with  one  exception  they 
leave  the  husband  still  bound  as  at  common  law  to 
support  the  wife  and  children,  that  exception  being 
Nevada,  where  the  able  wife  must  support  the  indi- 
gent husband.  (Such  too  is  the  provision  in  our  pro- 
posed Civil  Code.)  He  also  notes  the  fact  that  in  this 
State  the  husband's  common-law  liabilitv  for  torts 
by  the  wife  has  not  been  changed — **  whence  it 
would  seem  that  in  New  York  a  married  woman's 
tongue  is  no  part  of  her  separate  estate."  This  is 
different  everywhere  else  except  in  Minnesota.  Mr. 
Hitchcock  seems  to  favor  the  making  the  wife  solely 
liable  for  her  own  torts,  and  for  the  support  of  her 
husband  and  children  in  case  of  the  husband's  ina- 
bility. In  this  we  perfectly  agree  with  him,  and 
with  his  concluding  remarks:  **It  can  hardly  be 
wholesome  or  wise  for  the  State  to  inculcate,  by 
ffeneral   and   positive  law,  the  doctrine  that  what- 


ever burden  the  husband  may  bear,  the  wife  should 
be  privileged  and  protected  from  sharing ;  that  she 
may  judiciously  postpone  family  cares  and  duties  to 
the  ventures  and  anxieties  of  a  sole  trader,  or  pru- 
dently relieve  the  tedium  of  the  domestic  partner- 
ship by  a  business  alhance  with  some  shrewd  capi- 
talist Certain  it  is  that  no  legislation  can  elevate 
or  purify  society  which  even  remotely  tends  to  im- 
pair the  sacred  confidence  of  the  marriage  relation, 
or  to  destroy  its  unity  and  peace  by  suggestions  and 
temptations  most  adverse  to  that  loving  and  unself- 
ish spirit  which,  alike  for  husband  and  for  wife, 
converts  into  blessings  even  the  burdens  jointly 
borne." 

The  English  law  journals  are  still  claiming  Bea- 
consfield  as  a  lawyer.  When  chancellor  of  the  Ex- 
chequer he  sat  as  judge.  The  Law  Journal  says: 
'  *  His  disciples  in  the  legal  profession  may  well  have 
found  internal  evidence  of  an  acquaintance  with 
legal  processes.  Mr.  Disraeli's  statements  of  the 
law  were  always  precise  and  singularly  accurate; 
while  he  had  a  remarkable  facility  for  taking  in  the 
effect  of  proposed  legislation,  however  complicated. 
His  appreciation  of  the  legal  bearings  of  political 
questions  was  sound ;  and  his  presence  in  the  House 
of  Commons  at  the  time  of  the  Bradlaugh  incident 
would  probably  have  saved  the  House  from  a  ridi- 
culous situation."  On  the  other  hand,  the  Solicitors' 
Journal  points  out  the  fact,  that  like  many  great 
lawyers,  he  could  not  get  his  own  will  right.  His 
will  contained  this  language:  ** Except  any  arti- 
cles belonging  to  me  which  I  may  by  any  memo- 
randum in  my  own  handwriting,  or  by  any  paper 
signed  by  me,  designate  as  intended  for  personal 
remembrances  to  my  friends,  and  which  memo- 
randum or  paper  I  direct  may  have  the  same  force 
and  effect  as  if  it  had  formed  part  of  this  my  will." 
No  such  memorandum  has  yet  been  discovered,  but 
the  Solicitors'  Journal  remarks:  **  It  may  be  doubted 
whether,  if  discovered,  it  will  be  of  any  legal  valid- 
ity. In  order  to  give  effect  by  a  will  to  a  memoran- 
dum or  paper  signed  by  the  testator,  but  not  itself 
a  testamentary  writing,  it  is  necessary  that  such 
memorandum  should  *  be  shown  to  have  been  in  ex- 
istence at  the  time  when  the  will  was  executed'  (per 
Lord  Cairns  in  Singleton  v.  Tomlinson,  L.  R.,  8  H. 
L.  414)."  **With  regard  to  the  direction  at  the 
end  of  the  clause,  however  clear  may  be  the  wish  of 
a  testator  to  incorporate  in  his  will,  and  have  read 
as  part  of  it,  an  unattested  future  writing,  it  is  cer- 
tain that  he  cannot  thus  create  for  himself  a  power 
of  testamentary  disposition  unfettered  by  the  safe- 
guards which  the  law  luis  thrown  round  the  execu- 
tion of  wills  (see  Countess  Ferraris  v.  Marquis  oj 
Heriford,  3  Curt.  468)."  As  to  D'Israeli's  own  prob- 
able idea  of  the  law  we  may  quote  Vivian  Grey : 
^^The  Bar;  pish  I  law  and  bad  jokes  till  we  are 
forty ;  and  then,  with  the  most  brilliant  success,  the 
prospect  of  gout  and  a  coronet.  Besides,  to  snc- 
ceed  as  an  advocate,  I  must  be  a  great  lawyer,  and 
to  be  a  great  lawyer  I  must  give  up  my  chance  of 
being  a  great  man."  The  young  man  was  wrong 
all  around.    The  bar  are  the  best  joken  in  the 
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world.  A  great  advocate  need  not  be  a  great  law- 
yer. And  a  great  man  may  be  a  great  lawyer  — 
witness  Brougham  and  Webster — although,  we  ad- 
mit, every  thing  depends  on  the  exact  meaning  of 
** great"  in  this  connection.  It  need  not  mean 
profoundly  learned.  Let  us  add,  that  in  our  com- 
parative estimate  of  D^Israeli  and  Gladstone,  last 
week,  we  did  allow  ourselves  to  be  swayed  by  the 
alleged  fact  that  tlie  former  wag  friendly  and  the 
latter  unfriendly  to  our  government  during  our  civil 


war. 


Assemblyman  Bogan  has  introduced  a  bill  provid- 
ing that  in  actions  for  slander  and  libel,  malice 
shall  not  be  presumed,  and  unless  proved,  only 
actual  damages  shall  be  recovered.  The  objection 
to  this  is  that  it  is  generally  impossible  to  prove 
either  actual  malice  or  actual  damage,  and  yet  in 
most  cases  actual  damage  ensues. 


Senator  Fowler  proposes  an  amendment  to  section 
seven  of  article  six  of  the  Constitution,  by  striking 
out  the  provision  requiring  the  holding  of  the  Gen- 
eral Term  in  each  judicial  district.  This  is  de- 
signed to  limit  the  place  of  holding  the  General 
Terras  to  5ne  locality  in  each  Department. 


NOTE 8  OF  CASES. 


IN  Thomas  v.  City  of  Hot  SpHngSy  34  Ark.  553,  a 
city  ordinance  prohibited  ** drumming"  or  so- 
liciting patronage  for  hotels,  boarding-houses,  bath- 
houses,   physicians,    quacks,   and   vendors   of  nos- 
trums.    Hdd^  void  as  to  competent  physicians ;  and, 
so  it  seems,  as  to  hotels,  boarding-houses,  and  bath- 
houses.    The  court  said:    **  A  drummer  is  one  who 
solicits  custom.     Webster,     Drummers  arc,  and  have 
been  for  ages,  a  large  and  active  class  of  commer- 
cial and   business   agents.     They,  it  must  be  pre- 
sumed, were  as  familiar  to  the  law-makers,  as  bro- 
kers, hawkers,  peddlers,  pawnbrokers,    and  others 
mentioned  in   the  above  act ;  and  yet  they  are  not 
named,  nor  has  our  Legisliiture,  by  any  act,  thought 
proper  —  if.it  might  do  so  in  the  exercise  of  the 
police  power — to  require  drummers  to  obtain  license 
from  any  source,  or  undertaken  to  make  it  a  crim- 
inal offense  to  drum  for  any  lawful  business."     **  No 
doubt  a  corporation  may  make  it  a  penal  offense  for 
any  person  to  drum   customers  to  gaming-houses, 
gambling- tables,  banks,  etc.,  strumpet-houses,  and 
other  occupations  which  are  immoral  and  pernicious 
in  their  character  and  tendencies,  such   as  it  has 
power  under  its  charter  to  suppress.     But  the  keep- 
ing of  hotels,    boarding-houses,    bath-houses,    and 
the  practice  of  medicine  by  competent  persons,  are 
ordinary,  lawful,   and  useful   occupations,  and  to 
make  it  a  crime  to  solicit  custom  for  them  is  an  un- 
warranted interference  with  constitutional  rights  and 
privileges  of  citizens  under  our  form  of  government. 
In  this  case  appellant  was  charged  and  convicted 
for  soliciting  a  patient  to  a  physician,  who  was  a 
graduate  of  medicine,  and   skilled,  it  must  be  ad- 
mitted, in  his  profession.     It  may  be  in  bad  taste. 


and  a  violation  of  the  ethics  of  his  profession,  for 
a  physician  to  employ  a  drummer  to  procure  patients 
for  him,  but  appellee  had  no  legal  power  to  make 
such  drumming  a  crime,  and  punish  it  as  such." 

The  Imperial  Appellate  Court  of  Austria  decides 
that  a  promissory  note  executed  in  England  can  be 
sued  upon  in  Austria  as  a  bill  of  exchange,  it  being 
proven  by  the  testimony  of  English  lawyers  and  an 
English  notary,  and  also  by  the  certificate  of  the 
attorney-general,  the  Austrian  legation  and  the  con- 
sulate-general, and  by  the  acts  of  Parliament,  that 
bills  of  exchange  and  promissory  notes  stand  on  an 
equal  footing  in  England.  The  court  further  de- 
cides that  a  married  woman,  a  citizen  of  Hungary, 
who  under  the  laws  of  Hungary  is  incapable  of  exe- 
cuting a  binding  bill  of  exchange,  is  not  bound  by 
a  promissory  note  executed  by  her  in  England,  be- 
cause **a  subject  of  a  State  remains  tied  to  the  laws 
of  his  country  even  beyond  the  limits  of  the  land." 


In  re  Smith's  WiU,   Wisconsin    Supreme  Court, 
April  19,  1881,  8  N.  W.  Rep.  602,  should  be  read  in 
connection  with  Brotm  v.  Wardj  52   Md.  876,  arUe, 
262.     It  holds  that  a  mere  belief  in  **  spiritualism »» 
does  not   destroy  testamentary  capacity,  although 
united  with  peculiar  eccentricities.     The  court  thus 
describe   the  testator:     **It  satisfactorily  appears 
that  the  deceased  was  a  gentleman  of    excellent 
moral  character,  and  that  his  intellectual   powers 
were  of  a  high  order.     His  mind  was  cultivated  by 
reading  and  study,  and  his  general  information  was 
very  extensive  and  varied.     One  witness  says,  no 
doubt  truly,  that  he  was  a  first-class  mechanic  and 
scientist ;  that  he  had  a  good  theory  of  mechanics, 
and  was  a  well-read  man.     He  seemed  to  have  some 
talent  for  invention,  and  did  invent  several  articles 
which  he  sought  to  bring  into  use.     He  attempted 
other  inventions,  and  failed.     He  possessed  great 
self-reliance  and  firmness,  and  was  not  easily  swerved 
from  a  purpose  deliberately  formed.     Some  of  the 
witnesses  say  he  was  very  conceited  and  self-willed." 
**In  short,  the  deceased  was  a  person  of  vigorous 
intellect  and  will,  had  unbounded  faith  in  the  accu- 
racy and  soundness  of  his  own  judgment,  and  was 
moved  to  action  by  an  earnest,  sanguine  tempera- 
ment.    In  such  a  man  we  should  naturally  expect 
some  peculiarities  or  eccentricities  of  conduct,  but 
we  find  fewer  of  these  disclosed  in  the  evidence 
than  might  reasonably  be  looked  for.   It  appears  that 
for  a  short  time  —  perhaps  two  or  three  months,  but 
during  what  year  is  not  shown  —  he  advertised  one 
of  his  callings  by  wearing  on  the  front  of  his  hat  a 
small  paper  on  which  were  printed  the  words,  *  So- 
licitor of  Patents.'    Also,  that  he  was  seen  at  dif- 
ferent times  on  skates  in  a  public  street  of  the  city. 
It  seems,  however,  that  he  was  testing  a  new  kind 
of  skate  which  he  had  invented.     Thus  far  we  find 
no  evidence   that  the  deceased  was  not  of  sound 
mind  when  he  executed  the  instrument  propounded 
as  his  last  will  and  testament.     But  there  was  an- 
other peculiarity  of  the  deceased  which  will  now  be 
considered.     He  was  what  is  commonly  called  a 
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piritualist.  He  had  come  to  beffeve,  that  through 
certain  mediums,  he  could  communicate  with  the 
spirits  of  deceased  persons.  He  received,  through 
one  of  these  mediums,  what  purported  to  be  a  mes- 
sage from  his  deceased  wife,  advising  him  to  marry 
the  appellant,  to  whom  he  was  then  paying  his  lad- 
dresses.  He  doubtless  believed  the  message  was 
from  his  deceased  wife.  He  also  consulted  medi- 
ums quite  frequently  concerning  his  business  and 
proposed  inventions.  He  once  engaged  in  wheat 
speculations  on  advice  from  such  sources.  At  first 
he  was  successful,  but  later  operations  were  not  so 
successful.  It  does  not  appear  that  he  persisted  in 
these  speculations  very  long  after  fortune  turned 
against  him.  During  the  French  and  German  war 
he  believed  reports  of  the  condition  of  the  contest 
which  he  received  from  mediums,  although  difl^er- 
ent  from  the  current  newspaper  reports.  But  when 
the  evidence  of  the  truth  of  the  newspaper  reports 
became  strong,  his  confidence  in  the  infallibility  of 
the  other  reports  was  weakened.  He  received  a 
communication  purporting  to  be  from  his  deceased 
wife  after  his  last  marriage,  and  after  he  had  trouble 
with  some  of  his  children,  approving  of  what  he 
had  done.  This  was  evidently  after  he  had  exe- 
cuted his  will.  It  does  not  appear  whether  or  not 
he  regarded  the  communication  as  genuine,  but 
probably  he  did  so  regnrd  it.  But  tlie  intense  faith 
of  the  deceased  in  the  accuracy  of  his  own  judg- 
ment was  a  counterpoise  to  his  belief  in  the  possi- 
bility of  obtaining  direct  messages  from  the  other 
world.  It  led  him  to  admit  another  element  in  his 
belief  which  would  leave  him  free  to  follow  his 
own  judgment  in  a  given  case,  no  matter  how 
strongly  he  might  be  pressed  by  supposed  super- 
natural advice  or  entreaty  to  act  against  it.  So  he 
came  to  believe,  as  one  witness  states  it,  *that  there 
was  more  than  one  kind  of  spirits  —  some  might  try 
to  fool  him,  and  others  might  not.'  It  is  perfectly 
obvious  from  the  whole  testimony  that  the  infallible 
test  which  he  applied  to  determine  from  which  of 
these  classes  of  spirits  a  given  message  came  was 
this:  If  it  accorded  with  his  judgment  it  came 
from  the  reliable  class ;  if  not,  then  it  came  from 
the  other  class  and  was  to  be  disregarded." 


DOCTRINE   OF  ACCOUNT   STATED-^BE- 
TWEEN  WHOM  IT  APPLIES, 


IN  Anding  v.  Levy^  57  Miss.  51;  S.  C,  34  Am. 
Rep.  435,  it  was  held  that  the  doctrine  of  lia- 
bility from  retaining  a  stated  account  without  ob- 
jection is  only  applicable  between  merchants,  but 
between  other  parties  such  retention  is  a  circum- 
stance for  the  consideration  of  the  jury. 

The  court,  by  George,  C.  J.,  said:  **The  earliest 
mention  we  have  been  able  to  find  of  this  rule  is  in 
Sherman  v.  Sherman^  2  Vern.  276,  decided  in  the 
year  1692,  where  the  rule  is  stated  by  Lord 
Hutchins  thus:  that  'among  merchants  it  is 
looked  upon  as  an  allowance  of  an  account  cur- 
rent, if  the  merchant  that  receives  it  does  not 
object  against  it  in  a  second  or  a  third  post.' 
Lord  Hardwicke,   in   Willia  v.   Jemegan^   2    Atk.  I 


251,  spoke  of  the  rule  thus:    *Even  where  there 
are  transactions,  suppose  between  a  merchant  in 
England  and  a  merchant  beyond  sea,  and  an  ac- 
count is  transmitted  here  from  the  person  who  is 
abroad,  it  is  not  the  signing  which  will  make  it  a 
stated  account,  but  the  person  to  whom  it  is  sent, 
keeping  it  by  him  any  length  of  time,  without  mak- 
ing any  objection,  which  shall   bind  him,  and  pre- 
vent his  entering  into  an  open  account  afterward.' 
Chancellor  Kent,  in  Murray  v.  Tolandy  8  Johns.  Ch. 
569,  mentioned  the  rule  in  these  words:    *It  has 
been  often  held,  that  if  a  party  receives  a  stated 
account  from  abroad,  and  keeps  it  by  him  for  any 
length  of  time  (one  case  says  two  years)  without 
objection,  he  shall  be  bound  by  it; '  citing  Willis  ▼. 
Jernegan^  uhi  supra,  and  Tickd  v.  Sliort,  2  Ves.  239, 
in  which  last  case  Lord  Hardwicke  said :    *  If  one 
merchant  sends  an  account  current  to  another  in  a 
different  country,  on  which  a  balance  is  made  due 
to  himself,  the  other  keeps  it  by  about  two  years 
without  objection,  the  rule  of  this  court  and  of 
merchants  is,  that  it  is  considered  as  a  stated  ac- 
count.'   The  Supreme  Court  of  the  United  States, 
in  Freeland  v.  Heron,  7  Cr.  147,  spoke  of  the  rule 
as  *  a  rule  of  the  Chancery  Court  and  of  merchants,' 
and  defined   it  to  be  thus:    *  When  on^merchant 
sends  an  account  current  to  another  residing  in  a 
different  country,  between  whom  there  are  mutual 
dealings,  and  he  keeps  it  two  years  without  making 
any  objections,  it  shall  be  deemed  a  stated  account, 
and  his  silence  and  acquiescence  shall  bind  him,  at 
least  so  far  as  to  cast  the  onus  probandi  on  him.'    It 
is  thus  seen,  that  in  its  inception,  the  rule  that  the 
reception  of  an  account  rendered,  and  the  keeping 
of  it  for  any  considerable  time  without  objection, 
made  it  an  account  stated  —  that  is,  an  account  so 
admitted  to  be  just  and  correct  that  it  relieved  the 
party  rendering  it  from  the  necessity  of  proving  it, 
and  cast  the  burden  on  the  party  receiving  it  to 
show  by  affirmative  evidence  that  it  was  unjust  — 
was  a  rule  of  the  Chancery  Court  applied  only  in 
controversies  between  merchants. 

**The  rule  has  been  extended  further  in  some 
States,  so  as  to  embrace  transactions  between  other 
parties.  In  this  State,  there  has  as  yet  been  no 
recognition  of  it  except  in  cases  between  merchant 
and  merchant,  and  when  it  has  been  referred  to  it 
has  been  in  that  way."  **In  Virginia,  in  Toumes  v. 
Birckett,  12  Leigh,  173,  the  opinion  of  the  majority 
of  the  court  applying  the  rule  proceeds  on  the  as- 
sumption that  both  parties  were  merchants,  though 
Judge  Allen  dissented  upon  the  ground  that  this 
character  of  the  parties  was  not  shown.  He  said 
that  he  had  not  been  a!>lc  to  find  a  single  case,  not 
between  merchant  and  merchant,  in  which  the  rule 
had  been  applied.  And  this  view  was  sustained  by 
the  Court  of  Appeals  of  Virginia  in  Robertson  v. 
Wright,  17  Gratt.  534,  641.  It  is  stated  in  Cowen 
and  Hill's  Notes  to  Phillips  on  Evidence,  note  191, 
that  the  rule  is  inapplicable  except  as  to  transac- 
tions between  merchant  and  merchant. 

''In  some  of  the  late  authorities  the  rule  that  the 
rendition  of  an  account,  and  its  retentioii  without 
objection,  makes  it  a  stated  accounti  Sa  a|iplied  to 
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transactions  between  other  parties  than  merchants. 
It  has  been  so  recognized  in  the  following  cases, 
among  others:  Loekwood  v.  Thome,  11  N.  y.  170; 
StenUm  v.  Jerome,  54  id.  480;  Com  v.  ffotchkiss,  1 
Abb.  (N.  Y.)  324;  linusleyv.  Deniaon,  45  Barb.  490; 
Terry  v.  Sickles,  13  Cal.  427;  White  v.  Hampton,  10 
Iowa,  288;  Tharp  v.  Tliarp,  15  Vt.  105;  White  v. 
Campbell,  26  Mich.  463 ;  Phelps  v.  £^Wen,  2  Edw. 
Ch.  1.  On  consideration  of  the  authorities,  we  have 
concluded  not  to  extend  the  rule,  making  the  rendi- 
tion of  an  account,  and  its  retention  without  objec- 
tion a  stated  account,  beyond  its  original  limits, 
yiz. :  controversies  between  merchant  and  merchant. 

''On  the  other  hand,  we  do  not  follow  some  of 
the  authorities,  which  hold  that  such  rendering  and 
retention  is  no  evidence  of  the  correctness  of  the 
account.  The  rendering  of  an  account  and  its  re- 
tention without  objection,  as  between  other  parties 
than  merchants,  is  admissible  to  show  an  implied 
admission  and  acquiescence  in  its  correctness. 
What  weigh{  should  be  given  to  it  is  for  the  con- 
sideration of  the  jury,  under  all  the  circumstances 
of  the  case." 

This  point  does  not  seem  to  have  been  raised  or 
passed  upon  in  Loekwood  v.  Thome,  11  N.  Y.  170. 
That  was  a  case  between  tanners  and  leather  mer- 
chants. The  same  is  to  be  said  of  Stenton  v.  Je- 
rome, 54  id.  480,  a  case  between  a  stock  broker  and 
a  customer.  So  of  Case  v.  Hotchkiss,  1  Abb.  Ct. 
App.  Dec.  824,  a  case  between  attorney  and  client. 
So  of  Towsley  v.  Denison,  45  Barb.  490,  a  case  be- 
tween a  vendor  of  stone  and  a  canal  contractor. 
So  of  Terry  v.  Sickles,  13  Cal.  427,  where  it  does 
not  appear  that  the  parties  were  merchants.  White 
V.  Hampton,  10  Iowa,  238,  is  not  at  all  in  point. 
The  question  does  not  seem  to  have  been  raised  in 
Thaip  V.  Tharp,  15  Vt.  105.  All  these  cases,  how- 
ever, enforce  the  doctrine  of  account  stated  between 
others  than  merchants  as  an  estoppel . 

In  WhiU  V.  Campbell,  25  Mich.  463,  the  court 
said :  "  The  rule  itself  is  said  to  have  been  founded 
originally  on  the  practice  of  merchants,  and  in  Lord 
Hardwicke^s  time  it  was  stated  to  be  a  rule  among 
merchants."  But  the  doctrine  was  there  applied  to 
others. 

Wharton  (2  Ev.,  §  1140)  speaks  of  the  doctrine 
as  prevailing  in  regard  to  transactions  between 
''business  men." 

In  Townes  v.  Birchett,  12  Leigh,  178,  the  transac- 
tions were  between  a  merchant  and  an  auctioneer, 
the  account  being  of  auction  sales. 

In  Shephard  v.  Bank  of  Missouri,  15  Mo.  141,  this 
question  was  directly  passed  upon,  and  decided  con- 
trary to  the  principal  case.  The  court  said :  "  It  is 
true  these  cases  are  between  merchant  and  mer- 
chant, and  are  generally  found  in  chancery  proceed- 
ings ;  but  there  is  no  reason  why  the  same  doctrine 
should  not  prevail  between  any  other  persons  with 
whom  are  accounts  current  or  accounts  of  transac- 
tions in  the  ordinary  course  of  business.  There  is 
a  presumption  of  correction,  of  fairness  and  of 
truth,  in  the  account  thus  kept,  which  becomes 
strong  and  forcible  after  the  acquiescence  of  the 
party  charged  with  it  for  months  or  years.     The 


same  reasons  wHich  adopt  this  rule  among  merchants 
will  apply  it  to  banks  and  their  depositors." 

In  Brown  v.  KimmeL,  67  Mo.  430,  the  same  was 
approved  obiter  in  an  action  for  professional  services. 
The  court  said :  "  The  point  discussed  by  the  coun- 
sel in  this  case  is,  whether  on  stated  accounts  or  tn- 
simul  computassent  the  rules  of  evidence  in  regard 
to  such  actions  are  confined  to  dealings  between 
merchants.  Tliat  question  was  decided  by  this 
court  in  Shepard  v.  Ba7ik  of  Missouri,  15  Mo.  143, 
and  that  decision  was  recognized  in  the  recent  de- 
cision in  PoiDeU  v.  P.  R,  R.  Co,,  65  id.  658.  The 
rule  of  evidence  no  doubt  originated  in  mercantile 
dealings  and  the  reported  cases  usually  relate  to 
such  dealings,  but  the  principle  seems  to  have  been 
extended  to  all  cases  where  the  relation  of  debtor 
and  creditor  exists.  Wiggins  v.  Burkham,  10  WalL 
129.  The  rule  at  best  is  a  very  flexible  one,  and  un- 
doubtedly depends  in  its  application  on  the  circum- 
stances of  each  case,  to  be  judged  by  the  nature  of 
the  transaction,  the  habits  of  the  business  in  which 
it  occurs  and  the  course  of  trade.  White  v.  Hamp- 
ton, 10  Iowa,  238.  In  a  general  way  an  account 
rendered  by  a  creditor  to  his  debtor,  and  not  ob- 
jected to  within  a  reasonable  time,  is  regarded  as 
evidence  of  an  account  stated  —  that  is  of  an  ac- 
count conceded  by  both  parties  to  be  correct.  And 
it  has  been  held  that  what  is  a  reasonable  time  in 
which  to  make  objections  is  a  question  of  law  to  be 
deteimined  by  the  court.  There  are  cases  in  which 
this  presumed  acquiescence,  arising  from  lapse  of 
time  and  failure  to  object  within  a  reasonable  time, 
has  been  considered  very  slight  evidence  of*  the  cor- 
rectness of  the  account.  Kellam  v.  Preston,  4  W. 
&  S.  16 ;  Spangler  v.  Springer,  22  Penn.  St.  454 ;  and 
others  again  where  the  courts  have  regarded  it  as 
conclusive,  except  where  fraud  or  mistake  is  clearly 
shown.  Loekwood  v.  Thorn,  11  N.  Y.  170.  It  will 
readily  be  perceived,  on  an  examination  of  the  nu- 
merous cases  reported  on  this  subject,  that  they 
have  been  decided  on  the  peculiar  circumstances 
attending  each  case,  and  most  generally  in  proceed- 
ings in  equity.  In  no  case  has  such  implied  admis- 
sion been  held  to  be  an  estoppel,  but  simply  a  prima 
fade  case  throwing  the  burden  of  contradiction  or 
explanation  on  the  adverse  party.  The  case  of 
Phillips  V.  Belden,  2  Edw.  Ch.  1,  and  Hutchinson  v. 
Market  Bank  of  Troy,  48  Barb.  824,  contains  quite 
an  extensive  discussion  of  the  subject.  But  it  is 
unnecessary  to  examine  the  subject  here,  as  the 
pleadings  do  not  present  the  question.  The  action 
in  this  case  is  not  on  an  account  stated." 

We  do  not  find  that  the  citation  of  Cowen  and 
HilPs  Notes,  in  the  principal  case,  is  supported  by 

the  reference. 

♦ 

•  REMOVAL  OF  CAUSE— CITIZENSHIP  OF 

PARTIES. 


UNITED  STATES  SUPREME  CX)URT,  MAY  2, 188L 

Blake  v.  McKim. 

OoQgresa,  In  determiniiig  the  jurisdiction  of  the  Circuit  Ck)art8 
over  controversies  between  citizens  of  different  States,  has 
not  distinctly  provided  for  the  removal  from  a  State  court 
of  a  suit  in  which  there  is  a  controversy  not  wholly  be- 
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tween  citizens  of  different  States,  and  to  the  full  and  final 
determination  of  which  one  of  the  necessary  or  indispens- 
able parties,  plaintiffs  or  defendants,  seeking  the  removal. 
Is  a  citizen  of  the  samo  State  with  one  or  more  of  the  plaint- 
i£fs  or  defendants  against  whom  the  removal  is  asked. 

IN  error  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts,  to  review  a  decision 
ill  an  action  brought  by  John  W.  McKim,  judge  of  the 
Probate  Court  of  the  county  of  Suffolk,  Massachusetts, 
against  George  Baty  Blake  and  others.  The  opinion 
states  the  case. 

Harlan,  J.  This  action  was  commenced  in  one  of 
the  courts  of  Massachusetts  by  a  citizen  of  Massachu- 
setts for  tho  use  of  citizens  of  that  State,  against  the 
executors  of  George  Baty  Blake,  two  of  whom  are  cit- 
izens of  Massachusetts  and  one  a  citizen  of  New  York. 
It  is  upon  a  probate  bond  executed  in  the  penalty  of 
$50,000  by  James  M.  Howe,  as  trustee  under  tho  will  of 
Henry  Todd,  with  two  sureties,  one  of  whom  was  the 
testator  of  the  defendants.  Its  object  is  to  recover 
from  the  estate  of  the  deceased  surety  the  sum  of 
$5,000  for  alleged  breaches  upon  the  part  of  the  trustee 
of  tho  bond  sued  on. 

The  executors  filed  a  joint  answer  which  presented 
a  common  defense,  and  subsequently,  in  proper  time, 
filed  their  joint  petition  for  the  removal  of  the  case 
into  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts.  The  petition  was  dismissed 
by  the  State  court.  The  transcript  of  the  record  was 
nevertheless  filed  in  the  Circuit  Court.  By  the  latter 
court  the  case  upon  motion  of  plaintiff  was  remanded 
to  the  State  court.  From  that  order  this  writ  of  error 
is  prosecuted. 

We  are  of  opinion  that  the  case  as  made  by  the 
plaintiffs  is  not  one  of  which  the  Circuit  Court  of  the 
United  States  can  take  jurisdiction. 

In  the  Removal  cases,  100  U.  S.  468,  we  had  occasion 
to  construe  the  first  clause  of  the  second  section  of  the 
act  of  March  3, 1875,  which  declares  that  either  party 
may  remove  to  the  Circuit  Court  for  the  proper  dis- 
trict any  suit  of  a  civil  nature  at  law  or  in  equity 
pending  in  la  State  court,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500, 
and  in  which  there  is  **  a  controversy  between  citizens 
of  different  States."  We  held  that  clause  to  mean 
"  that  when  the  controversy  about  which  a  suit  in  the 
State  court  is  brought  is  between  citizens  of  one  or 
more  States  on  one  side  and  citizens  of  other  States  on 
the  other  side,  either  party  in  tho  controversy  may  re- 
move the  suit  to  the  Circuit  Court  without  regard  to 
the  position  they  occupy  in  the  pleadings  as  plaintiffs 
or  defendants;*'  that  upon  arranging  the  parties  on 
opposite  sides  of  the  real  and  substantial  dispute,  if  it 
appears  that  those  on  one  side  are  all  citizens  of  differ- 
ent States  from  those  on  the  other,  the  suit  may  be 
removed  —  all  those  on  the  one  side  desiring  a  removal 
uniting  in  the  application  therefor.  In  that  case  an 
Iowa  corporation  represented  one  side  of  the  dispute 
while  the  other  was  represented  by  citizens  of  Ohio 
and  Pennsylvania.  The  controversy  was  as  broad  as 
the  suit. 

In  Barney  v.  Latham^  decided  at  the  present  term, 
we  held  (construing  the  second  clause  of  the  second 
section  of  the  act  of  March  3, 1875)  that  one  or  more  of 
the  plaintiffs  or  defendants  actually  interested  in  a 
controversy  wholly  between  citizens  of  different  States 
and  which  can  be  fully  determined  as  between  them, 
can  remove  from  the  State  court  the  entire  suit  of 
which  that  separable  contcQversy  forms  a  part,  pro- 
vided it  involves  the  amount  prescribed  as  necessary 
to  Federal  jurisdiction. 

The  executors  of  Howe — each  of  them  having  quali- 
fied and  acted  in  the  execution  of  the  trust — were  all 
indispeuBable  parties  to  the  suit.  Gould's  Pleadings, 
l'/8,  oh.  A;  Dioeyon  Parties  to  Actions,  b.  p.  322;  1 


Chitty's  PI.,  s.  p.  52.  .  They  all  appeared  and  submit- 
ted to  the  jurisdiction  of  the  court.  The  present  case 
is  therefore  one  in  which  tho  suit  embraces  only  one 
indivisible  controversy.  It  is  not  wholly  between  cit* 
izens  of  different  States  and  fully  deteiminable  as  be- 
tween them  because  some  of  the  defendants  are  citizens 
of  tho  same  State  with  the  plaintiffs. 

The  contention  upon  the  part  of  counsel  for  the 
executors  is  that  the  suit  is  removable  upon  their  joint 
petition,  under  the  first  clause  of  the  second  section  of 
the  act  of  1875.  We  are  unable  to  concur  in  that  view. 
There  is  undoubtedly  some  ground  for  such  a  con- 
structjou,  but  we  are  not  satisfied  that  Congress  in- 
tended to  enlarge  tho  jurisdiction  of  the  Circuit  Courts 
to  the  extent  that  construction  would  imply.  The 
principal  reason  assigned  in  its  support  is  that  the  first 
clause  of  the  second  section  of  the  act  of  1875  follows 
the  words  of  the  Constitution  when  giving  jurisdiction 
to  the  Circuit  Court  of  a  suit  in  which  there  shall  be 
'*  a  controversy  between  citizens  of  different  States  *' — 
language  which  it  is  claimed  does  not  necessarily  re- 
quire that  such  controversy  must  be  wholly  between 
citizens  of  different  States.  But  that  consideration 
was  pressed  upon  our  attention  in  the  cose  of  the  SeW" 
ing  Machine  Companies,  18  Wall.  553,*  which  arose 
under  the  act  of  March  2, 1867  (U  Stat.  558).  That  act 
authorizes  the  removal  of  a  suit  involving  the  requisite 
amount  *'  in  which  there  is  a  controversy  between  a 
citizen  of  a  State  in  which  the  suit  is  brought  and  a 
citizen  of  another  State,"  upon  an  affidavit  by  the  lat- 
ter, whether  plaintiff  or  defendant,  showing  that  he 
has  reason  to  believe  and  does  believe  that  from  preju- 
dice or  local  influence  he  would  not  be  able  to  obtain 
justice  in  the  State  court.  The  argument  there,  by 
counsel  of  recognized  learning  and  ability,  was  that  a 
controversy  between  citizens  of  different  States  is 
none  the  less  a  controversy  between  citizens  of  differ- 
ent States  because  others  are  also  parties  to  it ;  that  to 
confine  the  Federal  jurisdiction  to  cases  wherein  the 
controversy  is  between  citizens  of  different  States  ex- 
clusively^ is  to  interpolate  into  the  Constitution  a  word 
not  placed  there  by  those  who  ordained  it  and  one 
which  materially  limits  or  controls  its  express  provis- 
ions. We  declined  to  adopt  that  construction  of  the 
statute  and  held  that  Congress  did  not  intend  by  the 
act  of  1867  to  confer  the  right  of  removal  where  a  citizen 
of  a  State  other  than  that  in  which  the  suit  is  brought 
is  united  as  plaintiff  or  defendant  in  the  controversy 
with  one  who  is  a  citizen  of  the  latter  State.  The  con- 
struction for  which  counsel  for  plaintifljB  in  error  here 
contend  cannot  well  be  maintained  without  overruling 
the  principles  announced  in  the  case  of  the  SetHnff 
Machine  Companies, 

It  is  to  be  presumed  that  Congress,  in  enacting  the 
statute  of  1875,  had  in  view  as  well  previous  enact- 
ments regulating  the  removal  of  causes  from  the  State 
courts,  as  the  decisions  of  this  court  upon  them.  If  it 
was  intended  by  that  act  to  invest  the  Circuit  Courts 
with  jurisdiction  of  all  controversies  between  citizens 
of  different  States,  although  others  might  be  indispens- 
able parties  thereto,  such  intention  would  have  been 
expressed  in  language  moro  explicit  than  that  found  in 
the  act  of  1875.  We  are  not  disposed  to  eulaiige  that 
jurisdiction  by  mere  construction.  We  are  of  opinion 
that  Congress,  in  determining  the  jurisdiction  of  the 
Circuit  Courts  over  controversies  between  citizens  of 
different  States,  has  not  distinctly  provided  for^the  re- 
moval from  a  State  court  of  a  suit  in  whioh  there  is  a 
controversy  not  wholly  between  citizens  of  different 
States,  and  to  the  full  or  final  determination  of  whioh 
one  of  the  indispensable  parties,  plaintiffis  or  defend- 
ants, on  the  side  seeking  the  removal.  Is  a  citixen  of 
the  same  State  with  one  or  more  of  the  plaintllBi  or 
defendants  against  whom  the  removai  is  asked. 

The  judgment  of  the  Circait  Ooort  remaDdinf  the 
I  oause  to  the  State  oourt  is  therefon  affinoed* 
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PASSING  COUNTERFEIT   TRADE   DOLLARS 
NOT  INFAMOUS  CRIME, 

tnOTED  STATES  DISTRICT  COURT,  K  D.  NEW  YORK. 

Mat  2,  1881. 

United  States  v.  Yates. 

Fusing  counterfeit  trade  dollars  is  not  an  infamous  crime 
under  the  Federal  Constitution,  and  the  offensA  may  be 
prosecuted  by  an  information  instead  of  an  indictment. 

PROSECUTION  for  the  offeuse  of  passiug  counter- 
feit trade  dollars.    The  opinion  states  the  case. 

A.  W,  Tenney,  United  States  District  Attorney,  for 
the  United  States. 

Noah  Tebhetta^  for  defendant. 

Benedict,  J.  Andrew  Yates  was  charged  by  an  in- 
formation with  having  passed  counterfeit  trade  dollars 
with  intent  to  defraud,  in  violation  of  the  statute  of 
the  United  States  in  such  case  made.  U.  S.  R.  S.,  § 
6457,  as  amended  by  act  of  January  16. 1877, 19  U.  S. 
Stat,  at  Large,  223.  Upon  arraignment  he  pleaded  not 
guilty.  Having  been  tried  and  convicted  upon  such 
information  and  plea,  he  now  moves  in  arrest  of  judg- 
ment upon  the  ground  that  a  prosecution  upon  an 
information  filed  by  the  district  attorney  instead  of 
an  indictment  by  the  grand  jury,  for  the  crime  charged 
against  him.  is  in  violation  of  the  Constitution  of  the 
United  States.  The  language  of  the  Constitution  re- 
lied on  is  found  in  the  fifth  amendment,  and  is  as  fol- 
lows. **Ko  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime  unless  on  a  presentment 
or  indictment  of  a  grand  jury.  The  question  for  de- 
termination, therefore,  is  whether  the  crime  of  passing 
counterfeit  trade  dollars  is  an  infamous  crime  within 
the  meaning  of  the  fifth  amendment  of  the  Constitu- 
tion. The  act  of  passing  counterfeit  money  with 
'intent  to  defraud  was  one  of  common  occurrence  in 
England  prior  to  and  at  the  time  of  our  adoption  of 
the  Constitution,  and  the  character  of  the  act,  as  fixed 
by  the  statutes  of  England  in  force  at  the  time  of  the 
adoption  of  the  fifth  amendment,  will  furnish  a  good 
test  by  which  to  determine  whether  the  ofifense  was 
intended  to  be  covered  by  the  words  *'  infamous  crime  " 
in  the  fifth  amendment.  By  the  law  of  England  from 
an  early  period  a  clear  distinction  between  the  act  of 
coining  and  the  act  of  passing  counterfeit  coiii  had 
been  maintained.  The  former  was  by  the  statutes  of 
Elizabeth  (1  Hale,  P.  C.  221),  placed  in  the  highest  class 
of  crimes  and  punished  with  death,  upon  the  ground 
that  the  royal  majesty  of  the  crown  was  afi'ected  by 
such  act  in  a  great  prerogative  of  government  (1  Russ. 
on  Crimes,  p.  54);  the  act  of  passing  counterfeit  coin 
was  nothing  more  than  a  cheat.  Prior  to  the  statute 
15  Geo.  2a28,  there  does  not  appear  to  have  been  any 
statute  of  England  whereby  the  mere  act  of  passing 
counterfeit  coin  with  intent  to  defraud  was  made  a 
crime.  It  wna  punishable  as  a  cheat  at  common  law, 
but  not  otherwise.  1  Russ  on  Crimes,  p.  75.  The  stat- 
ute 15  Geo.  2a28,  made  it  a  statutory  offense  to  utter 
or  tender  in  payment  counterfeit  coin  in  gold  or  silver. 
and  this  statute,  after  reciting  that  **  whereas  the 
uttering  of  false  money,  knowing  it  to  be  false,  is  a 
crime  frequently  committed  all  over  the  kingdom,  and 
the  offenders  therein  are  now  deterred,  by  reason  that 
it  is  only  a  misdemeanor  and  the  punishment  often  but 
small,*'  provides  that  the  offender,  for  the  first  offunsu, 
shall  suffer  six  months'  imprisonment  and  give  sure- 
ties for  good  behavior  during  six  months;  that  upon 
conviction  a  second  time  for  a  like  offense,  the  offender 
shall  suffer  two  years'  imprisonment  and  give  sureties 
for  good  behavior  during  two  years;  and  that  upon 
a  third  conviction  for  a  like  offense,  the  offender  shall 
be  deemed  a  felon.  The  provisions  of  this  statute, 
taken  in  oonneotion  with  the  prior  condition  of  the 


law  upon  this  subject  in  England,  are  sufficient  to 
show  that  at  the  time  of  the  adoption  of  the  fifth 
amendment  the  act  of  passing  counterfeit  coin  was 
not,  by  the  laws  of  England,  included  among  the  in- 
famous crimes.  Judging  from  the  law  of  England,  as 
it  was  understood  to  be  at  the  time  of  the  adoption  of 
the^fth  amendment,  the  conclusion  would  therefore 
be  that  the  act  of  passing  counterfeit  coin  was  not  in- 
tended to  be  included  among  infamous  crimes  within 
the  meaning  of  the  fifth  amendment.  The  same  con- 
clusion is  reached  by  applying  the  principles  of  the 
common  law  to  the  act  here  charged  against  the  de- 
fendant. The  rule  of  the  common  law  by  which  to 
determine  whether  an  act  was  infamous  or  not  is  given 
in  United  StaUs  v.  Block,  4  Sawyer,  214,  where  it  is 
said  that  at  common  law  a  crime  involving  a  charge  of 
falsehood  must,  to  be  infamous,  not  only  involve  a 
falsehood  of  such  a  nature  and  purpose  as  makes  it 
probable  that  the  party  committing  it  is  devoid  of 
truth  and  insensible  to  the  obligation  of  an  oath,  bat 
the  falsehood  must  be  calculated  to  injuriously  affect 
the  public  administration  of  justice.  Tried  by  this 
test  the  act  of  passing  counterfeit  coin  with  intent  to 
defraud  is  manifestly  not  infamous.  The  rule  of  the 
common  law,  as  above  stated,  seems  to  be  recognized 
in  the  statutes  of  the  United  States,  inasmuch  as  sec- 
tion 5382  contains  a  specific  provision  that  a  conviction 
for  perjury  shall  render  the  offender  incapable  of  giv- 
ing testimony  in  any  court  of  the  United  States,  and 
so  far  as  I  have  discovered,  a  similar  effect  has  not 
been  given  by  statute  to  any  other  crime.  But  I  do 
not  see  why  the  question  under  consideration  must 
not  be  considered  as  disposed  of  by  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Fox 
V.  State  of  Ohio,  5  How.  410,  where  the  power  of  a 
State  to  punish  the  act  of  passing  a  counterfeit  coin  of 
the  United  States,  with  intent  to  defraud,  was  called 
in  question  and  upheld  upon  the  ground  that  it  was  a 
mere  cheat.  It  will  not  be  pretended,  I  think,  that 
any  act,  such  as  the  act  of  passing  counterfeit  coin  is 
described  to  be  by  the  Supreme  Court,  in  the  case  of 
Fox  V.  State  of  Ohio,  was,  by  the  common  law.  deemed 
to  be  an  infamous  crime.  The  effect  of  the  decision  of 
the  Supreme  Court  in  Fox  v.  State  of  Ohio  is  in  no 
wise  modified  by  the  subsequent  decision  of  the  same 
court  ill  United  States  v.  Marigold,  9  How.  264,  where 
the  power  of  the  United  States  to  punish  the  act  of 
passing  counterfeit  coin  of  the  United  States  was  up- 
held upon  the  ground  that  the  court  traced  **  both  the 
offense  and  the  authority  to  punish  it  to  the  power 
given  by  the  Constitution  to  coin  money,  and  to  the 
correspondent  and  necessary  power  and  obligation  to 
protect  and  preserve  in  its  purity  this  constitutional 
currency  for  the  benefit  of  the  nation,"  for  in  United 
States  V.  Marigold,  the  court  is  careful  to  reaffirm  in 
express  terms  all  the  doctrines  declared  in  Fox  v.  State 
of  Ohio,  So  that  according  to  the  laws  of  the  United 
States,  as  expounded  by  the  Supreme  Court  of  the 
United  States,  the  act  of  passing  counterfeit  coin,  with 
intent  to  defraud,  is  in  its  nature  nothing  more  than  a 
mere  cheat.  Authority  in  the  United  States  to  pun- 
ish this  form  of  cheating  results  from  the  obligation 
cast  upon  the  United  States  by  the  grant  of  power  to 
coin  money,  but  the  charaoterof  the  act  is  not  changed 
thereby.  It  is  still  a  cheat  and  nothing  more.  It  is 
pushing  the  argument  too  far  to  say  that  the  Supreme 
Court,  in  upholding  the  authority  of  the  United  States 
to  punish  the  passing  of  counterfeit  coin  upon  the 
ground  that  the  effect  of  such  an  act  was  to  interfere 
with  the  government  in  the  discharge  of  its  obligations 
under  the  Constitution,  has  placed  the  act  of  passing 
counterfeit  coin  in  the  same  category  with  coining; 
and  that  because  coining  was  infamous  at  common  law, 
passing  counterfeit  coin  must  now  be  held  infamous. 
This  mode  of  reasoning  would  lead  to  the  conclusion 
that  all  crimes  punishable  by  the  United  States  are  in- 
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famous  and  must  be  proaecuted  upon  the  indictment 
of  a  f^rand  jury,  for  except  in  a  single  instance  (Const., 
art.  1,  §  8),  all  the  power  to  create  offenses  possessed 
by  the  United  States  is  a  resulting  power  derived  from 
the  obligations  created  by  the  Constitution.  The  act 
of  passing  an  unstamped  check  is  plainly  enough  an 
interference  with  the  government  in  the  dischar^  of 
its  obligation  to  levy  and  collect  taxes,  and  probably 
nothing  else.  But  a  prosecution  of  such  an  act  by  in- 
formation has  passed  under  the  consideratiou  of  the 
Supreme  Court  withouti  objection  (United  Stutea  v. 
laham,  17  Wall.  496),  and  many  offenses  of  a  character 
to  touch  the  prerogatives  of  the  government  have  been 
prosecuted  by  information,  both  in  the  Circuit  and  the 
District  Courts  of  the  United  States.  United  States 
V.  MaxicelL  and  cases  cited,  3  Dill.  '/TS.  Before  dis- 
missing the  subject  it  is  proper  to  add  that  it  is  not 
•eeu  that  the  question  under  discussion  is  affected  by 
the  circumstance  that  the  statute  creating  the  offense 
prescribes  imprisonment  at  hard  labor  and  does  not 
declare  the  offense  to  be  infamous  or  a  felony.  The 
omission  to  declare  the  crime  a  felony  furnishes,  no 
doubt,  a  reason  for  considering  the  crime  a  misde- 
meanor, but  the  fact  that  the  offense  is  a  misdemeanor 
is  not  conclusive  of  the  question  whether  it  be  an  in- 
famous crime  or  not,  nor  can  the  crime  bo  held  infa- 
mous from  the  fact  that  it  is  punishable  by  hard  labor. 
By  the  statutes  of  many  States  any  crime  punishable 
by  hard  labor  is  a  felony,  but  no  such  test  is  furnished 
by  the  statutes  of  the  United  States.  Indeed,  a  pro- 
vision declaring  that  a  *'  felony,  under  any  law  of  the 
United  States,  is  a  crime  punishable  by  death  or  by 
imprisonment  at  hard  labor,'*  and  that  ** every  other 
crime  is  a  misdemeanor,"  submitted  by  the  revisers  of 
the  statutes  in  their*  draft,  was  rejected.  See  draft 
Revised  Statute,  vol.  2,  p.  2561,  title.  Crimes.  In  early 
times  the  character  of  the  crime  was  determined  by 
the  punishment  intiicted,  but  in  modern  times  the  act 
itself,  its  nature,  purpose  and  effect,  are  looked  at  for 
the  purpose  of  determining  whether  it  be  infamous  or 
not(Peopfev.  Whipple,  d  Cow.  708;  2Starkie  on  Ev., 
part  4,  p.  715),  and  while  under  our  Constitution  the 
legality  of  an  information  may  bo  affected  by  the 
nature  of  the  punishment  to  this  extent,  that  by  virtue 
of  the  fifth  amendment  an  information  is  not  legal  in 
any  case  where  the  punishment  is  death — and  such 
was  the  punishment  prescribed  for  the  act  of  passing 
counterfeit  money  by  the  act  of  1790,  repealed  by  the 
act  of  March  3, 1825  —  in  all  other  cases  the  legality  of 
a  prosecution  by  information,  not  prohibited  by  posi- 
tive statute,  must,  as  I  conceive,  depend  upon  the 
judicial  question  whether  the  nature,  purpose  and 
effect  of  the  act  made  criminal  is  such  as  to  bring  it 
within  the  meaning  of  the  term  **  infamous  crime,"  as 
that  term  was  understood  at  common  law,  and  cannot 
l>e  determined  by  reference  to  any  declaration  on  the 
subject  contained  in  the  statute,  or  by  the  nature  of 
the  punishment  which  the  statute  prescribes.  Any 
other  rule  would  place  it  in  the  power  of  the  Legisla- 
ture to  nullify  the  provision  in  the  Constitution  by 
declaring  that  no  offense  against  the  United  States 
shall  be  an  infamous  crime.  But  if  the  rule  be  other- 
wise, and  it  be  competent  for  the  Legislature  to  desig- 
nate what  offenses  against  the  United  States  are 
infamous  crimes,  or  to  make  a  crime  infamous  by  de- 
claring it  to  be  a  felony,  the  result  here  would  be  the 
same,  because  the  statute  is  silent  on  the  subject,  and 
in  the  absence  of  some  positive  provision  the  pre- 
sumption is  against  an  intention  to  make  an  offense  an 
infamous  crime.  United  SUiiea  v.  Cross^  1  McArthar, 
U9. 

For  these  reasons,  I  am  of  the  opinion  that  the  prose- 
oation  of  the  accused  for  the  crime  of  passing  counter- 
felt  trade  dollars  by  an  information,  instead  of  by  an 
Indictment,  is  legal,  and  that  judgment  mi^  properly 
bo  pronounced  upon  the  verdict  rendered. 


In  order  to  prevent  the  delay  attendant  upon  a  re* 
moval  of  the  case  to  the  Circuit  Court  by  writ  of  error, 
under  the  statute  of  March  3, 1879  (20  U.  8.  Stat,  at 
Large,  354),  Judge  Blatchford  consented  to  listen  to 
the  argument  made  upon  this  motion,  and  I  am  author- 
ized to  say  that  he  concurs  in  this  opinion. 


SERVANT  LIABLE   TO    CO-SERVANT    FOR 

NEGLIGENCE. 


MASSACHUSETTS  SUPREBIE  JUDICIAL  GOUBT, 

JAN.,  1881. 

OSBOSNS  V.  MOBOAN. 

For  a  negligont  act  in  the  performance  of  his  duties,  causing 
injury,  a  servant  Is  liable  to  his  fellow-servant.  Albro  v. 
JaquUK,  4  Gray,  09,  overruled. 

ACTTION  for  damages  for  personal  injuries  caused  by 
defendant's  negligence.  The  court  below  sus- 
tained a  demurrer  to  the  declaration.  The  facts  appear 
in  the  opinion. 

JB".  X.  Parker  and  George  F.  Verry,  for  plaintiff. 

W.  S.  D.  Hopkins  and  F.  T.  BUickmer,  for  defendants. 

Gray,  C.  J.  The  declaration  is  in  tort,  and  the 
material  allegations  of  fact,  which  are  admitted  by  the 
demurrer,  are  that,  while  the  plaintiff  was  at  work  as 
a  carpenter  in  the  establishment  of  a  manufacturing 
corporation,  putting  up,  by  direction  of  the  corpora- 
tion, certain  partitions  in  a  room  in  which  the  corpora- 
tion was  conducting  the  business  of  making  wire,  the 
defendants,  one  the  superintendent,  and  the  others, 
agents  and  servants  of  the  corporation,  being  em- 
ployed in  that  business,  negligently,  and  without  re-, 
gard  to  the  safety  of  persons  rightfully  in  the  room, 
placed  a  tackle-block  and  chains  upon  an  iron  rail  sus- 
pended from  the  ceiling  of  the  room,  and  suffered 
them  to  remain  there  in  such  a  manner,  and  so 
unprotected  from  falling,  that  by  reason  thereof  they 
fell  upon  and  injured  the  plaintiff.  Upon  these  facts, 
the  plaintiff  was  a  fellow-servant  of  the  defendants. 
Farwell  v.  Boston,  etc,  R,  Co.,  4  Meto.  49;  Albro  v. 
Agawam  Canal,  6  Cush.  75 ;  GUman  v.  Eastern  RaH- 
road,  10  Allen,  233,  and  13  id.  433;  Bolden  v.  Fitchhurg 
Railroad,  129  Mass.  268;  Morgan  v.  Vnle  of  Neath  R. 
Co.,  5  B.  &  S.  570,  736,  and  L.  R.,  1  Q.  B.  149. 

The  ruling  sustaining  the  demurrer  was  based  upon 
the  judgment  of  this  court,  delivered  by  Mr.  Justice 
Merrick  in  Albro  v.  Jaquith,  4  Gray,  99,  in  which  it 
was  held,  that  a  person  employed  in  the  mill  of  a  man- 
ufacturing corporation,  who  sustained  injuries  from 
the  escape  of  inflammable  gas,  occasioned  by  the  neg- 
ligence and  un  skill  fulness  of  the  superintendent  of 
the  mill  in  the  management  of  the  apparatus  and  fix- 
tures used  for  the  purpose  of  generating,  containing, 
conducting  and  burning  the  gas  for  the  light- 
ing of  the  milK  could  not  maintain  an  action  against 
the  superintendent.  But,  upon  consideratiou,  we  are 
all  of  opinion  that  that  judgment  is  supported  by  no 
satisfactory  reasons,  and  must  be  overruled. 

The  principal  reason  assigned  was,  that  no  misfeas- 
ance or  positive  act  of  wrong  was  charged,  and  that 
for  nonfeasance,  which  was  merely  negligence  in  the 
performance  of  a  duty  arising  from  some  express  or 
implied  contract  with  his  principal  or  employer,  an 
agent  or  servant  was  responsible  to  him  only,  and  not 
to  any  third  person.  It  is  often  said  in  the  books  that 
an  agent  is  responsible  to  third  persons  for  misfeas> 
anoe  only,  and  not  for  uonfeasaaoe.  And  it  is  doubt- 
less true  that  if  an  agent  never  does  any  thing  toward 
carrying  out  his  contimot  with  his  prinolpalt  Iwl 
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wholly  omits  and  neglets  to  do  so,  the  principal  is  the 
oulj  person  who  can  maintain  any  action  against  him 
for  the  noufeasauoe*  But  if  the  agent  onoe  aotually 
undertalces  and  enters  upon  the  execution  of  a  partic- 
ular worlc,  it  is  his  duty  to  use  reasonable  care  in  the 
manner  of  executing  it,  so  as  not  to  cause  any  injuiy 
to  third  persons,  which  may  be  the  natural  conse- 
quence of  his  acts;  and  he  cannot,  by  abandoning  its 
execution  midway  and  leaving  things  in  a  dangerous 
condition,  exempt  himself  from  liability  to  any  person 
who  suffers  injury  by  reason  of  his  having  so  left  them 
without  proper  safeguards.  This  is  not  nonfeasance, 
or  doing  nothing;  but  it  is  misfeasance,  doing  improp- 
erly.    (Jlpiaii,  in  Dig.  9,  2,27,0;  Parsons  v.  Winchell, 

5  Cush.  682;  BeU  v.  JosseZj/ft,  3  Gray,  300;  NoioeU  v. 
Wright,  3  Allen,  166;  Horner  v.  Lawrence,  8  Vroom,  46. 
Negligence  and  unskillfulness  in  the  management  of 
inflammable  gas,  by  reason  of  which  it  escapes  and 
causes  injury,  can  no  more  be  considered  as  mere  non- 
feasance, within  the  meaning  of  the  rule  relied  on, 
than  negligence  in  the  control  of  fire,  as  in  the  case  in 
the  Pandects;  or  of  water,  as  in  Uellv,  Josaelyn;  or 
of  a  drawbridge,  as  in  NoweU  v.  Wright;  or  of  domes- 
tic animals,  as  in  Parsons  v.  WincheU,  and  in  the  case 
in  New  Jersey. 

In  the  case  at  bar,  the  negligent  banging  and  keeping 
by  the  defendants  of  the  block  and  chains  in  such  a 
place  and  manner  as  to  be  in  danger  of  falling  upon 
persons  underneath,  was  a  misfeasance  or  improper 
dealing  with  the  instruments  in  the  defendant's  actual 
use  or  control,  for  which  they  are  responsible  to  any 
person  lawfully  in  the  room  and  injured  by  the  fall, 
and  who  is  not  prevented  by  his  relation  to  the  defend- 
ants from  maintaining  the  action.  Both  the  ground 
of  action  and  the  measure  of  damages  of  the  plaintiff 
are  different  from  those  of  the  master.  The  master's 
right  of  action  against  the  defendants  would  be  founded 
upini  his  contract  with  them,  and  his  damages  would 
be  for  the  injury  to  his  propeny*  and  could  not  include 
the  injury  to  the  person  of  this  plaintiff,  because  the 
master  could  not  be  made  liable  to  him  for  such  an  in- 
jury resulting  from  the  fault  of  fellow-servants,  unless 
the  master  had  himself  been  guilty  of  negligence  in 
selecting  or  employing  them.  The  plaintiff's  action  is 
not  founded  on  any  contract,  but  is  an  action  of  tort  for 
injuries  which,  according  to  the  common  experience  of 
mankind,  were  a  natural  consequence  of  the  defendant's 
negligence.  The  fact  that  a  wrongful  act  is  a  breach 
of  a  contract  between  the  wrong-doer  and  one 
person  does  not  exempt  him  from  the  responsibility 
for  it  as  a  tort  to  a  third  person  injured  thereby. 
HaukesvBorth  v.  Thompson,  08  Mass.  77;  Norton  v. 
SeicoZ,  106  id.  143;  May  v.  Western  Union  Telegraph, 
112  id.  90;  Qritmell  v.  Western  Union  Telegraph,  113 
id.  299,  305;  Aims  v.  Unim\  RaUway,  117  id.  541 ;  M\d- 
chey  V.  Methodist  Religious  Society,  125  id.  487;  Rapson 
V.  Culntt,  9  M.  &  W.  710;  George  v.  Skivington,  L.  R., 

6  Ex.  1;  Parry  v.  Smith,  4  C.  P.  D.  325;  Fouikes  v. 
Metropolitan  Railway,  id.  267;  5  id.  157.  This  case 
does  not  require  us  to  consider  whether  a  contractor 
or  a  servant  who  has  completed  a  vehicle,  engine  or 
fixture,  and  has  delivered  it  to  his  employer,  can  be 
held  responsible  for  an  injury  afterward  suffered  by  a 
third  person  for  a  defect  in  its  original  construction. 
See  Winterbottom  v.  Wright,  10  M.  &  W.  109;  CoUis  v. 
Selden,  L.  B.,  8  C.  P.  405;  Albany  v.  CwUiff,  2  Comst. 
166;  Thomas  v.  WincfiesUr,  2  Seld.  367,  408;  Coughtry 
V.  Globe  Woolen  Co.,  56  N.  Y.  124, 127. 

It  was  further  suggested  in  Albro  v.  Jaquith,  that 
many  of  the  considerations  of  justice  and  policy,  which 
led  to  the  adoption  of  the  rule  that  a  master  is  not  re- 
sponsible to  one  of  .his  servants  for  the  injurious  conse- 
quences of  negligence  of  the  others,  were  equally  appli- 
cable to  actions  bronght  for  like  causes  by  one  servant 
•gainst  another.  The  only  such  considerations  speci- 
fied were  that  the  servant,  in  either  case,  is  presumed 


to  understand  and  appreciate  the  ordinary  risk  and 
peril  incident  to  the  service,  and  to  predicate  his 
compensation,  in  some  measure,  upon  the  extent  of 
the  hazard  he  assumes;  and  that  **the  knowledge 
that  no  legal  redress  is  afforded  for  damages  occasioned 
by  the  inattention  or  unfaithfulness  of  other  laborers 
engaged  in  the  same  common  work,  will  naturally  in- 
duce each  one  to  be  not  only  a  strict  observer  of  the 
conduct  of  others,  but  to  be  more  prudent  and  careful 
himself,  and  thus  by  increased  vigilance  to  promote 
the  welfare  and  safety  of  all."  The  cases  cited  in  sup- 
port of  tliese  suggestions  were  FanoeU  v.  Boston,  etc, 
R.  Co,,  4  Meto.  49,  and  King  v.  Boston,  etc.,  R,  Co.,  9 
Cush.  112,  each  of  which  was  an  action  by  a  servant 
against  the  master;  and  it  is  hard  to  see  the  force  of 
the  suggestions  as  applied  to  an  action  by  one  servant 
against  another  servant. 

Even  the  master  is  not  exempt  from  liability  to  his 
servants  for  his  own  negligence;  and  the  servants 
make  no  contract  with,  and  receive  no  compensation 
from  each  other.  It  may  well  be  doubted,  whether  a 
knowledge  on  the  part  of  the  servants,  that  they  were 
in  no  event  to  be  responsible  in  damages  to  one  an- 
other, would  tend  to  make  each  more  careful  and 
prudent  himself.  And  the  mention  by  Chief  Justice 
Shaw,  In  Farwell  v.  Boston,  etc.,  R.  Co.,  of  the  oppor- 
tunity of  servants,  when  employed  together,  to  ob- 
serve the  conduct  of  each  other,  and  to  give  notice  to 
their  common  employer  of  any  misconduct,  incapacity 
or  neglect  of  duty,  was  accompanied  by  a  cautious 
withholding  of  all  opinion  upon  the  question 
whether  the  plaintiff  had  a  remedy  against  the 
person  actually  in  default;  and  was  followed  by 
the  statement  (upon  which  the  decision  of  that  case 
turned,  and  which  has  been  affirmed  in  subsequent 
cases,  some  of  which  have  been*cited  at  the  beginning 
of  this  opinion)  that  the  rule  exempting  the  master 
from  liability  to  one  servant  for  the  fault  of  a  fellow- 
servant,  did  not  depend  upon  the  existence  of  any  such 
opportunity,  but  extended  to  cases  in  which  the  two 
servants  were  employed  in  different  departments  of 
duty  and  at  a  distance  from  each  other.    4  Mete.  69-61. 

So  far  as  we  are  informed,  there  is  nothing  in  any 
reported  case  in  England  or  in  this  country  which 
countenances  the  defendants*  position  except  in  Souths 
coU  V.  StanUy,  1  H.  &  N.  247;  8.  C,  L.  J.  (N.  8.),  Ex. 
339,  decided  in  the  Court  of  Exchequer  in  1856,  in 
which  the  action  was  against  the  master,  and  Chief 
Baron  Pollock  and  Barons  Alderson  and  Bramwell 
severally  delivered  oral  opinions  at  the  close  of  the 
argument.  According  to  one  report.  Chief  Baron  Pol- 
lock uttered  this  dictum:  ** Neither  can  one  servant 
maintain  an  action  against  another  for  negligence 
while  engaged  in  their  common  employment."  1  H. 
&  N.  250.  But  the  other  report  contains  no  such  dic- 
tum, and  represents  Baron  Alderson  as  remarking  that 
**he  was  not  prepared  to  say  that  the  person  actually 
causing  the  negligence"  (evidently  meaning  *' causing 
the  injury  "  or  "  guilty  of  the  negligence  ")  "whether 
the  master  or  servant,  would  not  be  liable."  25  L.  J. 
(N.  S.),  Ex.  340.  The  responsibility  of  one  servant 
for  an'  injury  caused  by  his  own  negligence  to  a  fel- 
low-servant, was  admitted  in  two  considered  judg- 
ments of  the  same  court,  the  one  delivered  by  Baron 
Alderson  four  months  before  the  decision  in  SotUhcote 
V.  Stanley,  and  the  other  by  Baron  Bramwell  eight 
months  afterward.  Wiggett  v.  Fox,  11  Exch.  832,  839; 
Degg  v.  Midland  Railway,  1  H.  &  N.  773,  781.  It  has 
since  been  clearly  asserted  by  Barons  Pollock  and 
Huddleston.  Swainson  v.  Northeastern  Railway,  3  Elx.. 
D.  341,  343.  And  it  has  been  affirmed  by  direct  adjudi- 
cation in  Scotland,  in  Indiana,  and  in  Minnesota. 
Wright  v.  Roxburgh,  2  Ct.  of  Sess.  Cas.  (3d  series)  748; 
Hinds  V.  Harbon,  58  Ind.  121 ;  Hinds  v.  Overacker,  68 
id.  547;  8.  C.  82  Am.  Rep.  114;  Griffiths  v.  Wolfram^ 
22  Minn.  185. 
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WAIVER    OF    FORFEITURE    OF   CONTRACT 

FOR  SERVICE. 

WISCONSIN  SUPREME  COURT,  MARCH  34, 188L 

Bast  v.  Byrne. 

Defendant  hired  plaintiff  to  work  for  one  3'ear  at  a  specified 
price.  During  the  year  plaintiff  was  absent  from  work  on 
several  occasions,  amounting  to  nine  days.  After  each 
absence  he  resumed  work  w^ithout  objection  on  the  part  of 
defendant.  Held^  that  defendant  waived  all  claim  of  for- 
feiture by  reason  of  plaintiff^s  absences,  and  that  ho  was 
liable  to  plaintiff  at  the  close  of  the  year  for  the  price 
agreed  upon,  and  could  not  insist  that  plaintiff  make  up 
the  lost  time  by  further  work. 

ON  tho  19th  of  January,  defendant  agreed  in  writing 
to  pay  plaintiff  $360  for  one  year's  work  for  him 
in  his  store.  Plaintiff  began  work  under  this  agree- 
ment January  26th,  and  left  on  the  evening  of  January 
25th,  of  the  following  year.  In  an  action  upon  the 
oontraot,  plaintiff  asked  to  recover  the  amount  agreed 
upon,  less  certain  sums  paid,  and  $9  for  lost  time. 
Defendant,  in  his  answer,  alleged  payment,  and  that 
the  plaintiff  had  forfeited  bis  wages  by  leaving  his 
employment  many  times  without  leave,  and  by  alto- 
gether absenting  himself  from  the  defendant  before 
he  had  completed  the  working  of  his  year.  There  was 
au  objection  at  the  trial,  by  defendant,  to  any  evidence 
on  the  part  of  plaintiff,  on  the  ground  that  it  ap- 
peared from  the  complaint  that  plaintiff  had  failed  to 
work  out  his  time  under  the  contract.  Other  facts 
appear  in  the  opinion.  From  a  verdict  for  plaintiff 
defendant  appealed. 

A.  A.  Douglass,  B.  Duntoiddie  and  S.  U,  Pinney,  for 
appellant. 

P.  J.  ClawsoHt  for  respondent. 

Cassodat,  J.  There  is  no  dispute  but  that  it  was  a 
year  from  the  time  the  plaintiff  began  the  work  until 
be  quit.  Had  he  lost  no  time  ho  would  have  fully 
complied  with  his  contract.  It  is  urged,  however,  that 
whenever  the  plaintiff,  from  his  own  fault  or  necessity, 
lost  any  time,  it  became  optional  with  the  defendant 
to  allow  him  to  resume  work  or  not,  and  that  when  he 
did  ** choose  to  allow  him  to  resume  work,*'  then  the 
plaintiff  became  bound  to  make  up  the  days  so  lost  by 
working  after  what  would  have  otherwise  been  the  end 
of  the  year.  In  other  words,  it  is  claimed  that  the 
clause,  "agrees  to  pay  ♦  ♦  ♦  the  sum  of  $360  for 
aiie  year,'*  does  not  refer  to  a  definite  period  of  time, 
but  a  definite  number  of  days  of  service,  and  that 
until  the  number  of  days  of  service  were  in  fact  ren- 
dered, either  during  the  year  or  subsequently,  no  re- 
covery could  be  had  upon  the  contract.  In  support  of 
this  theory  we  are  referred  to  Winn  v.  Southgatet  17 
Yt.  355,  and  Lambum  v.  Cruden^  2  Man.  &  6r.  253.  In 
Winn  V.  Southgate  the  contract  was  that  the  plaintiff 
should  labor  six  months  for  the  defendant.  He  com- 
menced work  May  17th,  and  during  the  term,  with 
the  consent  of  the  defendant,  was  absent  on  a  journey 
sixteen  days,  but  returned  October  5th,  and  continued 
to  work  until  October  30th,  when  he  quit,  being  seven- 
teen days  before  the  end  of  the  six  months,  and  then 
insisted  that  his  time  was  out,  claiming  that  twenty- 
four  working  days  was  a  month,  and  thereupon  sued 
for  the  balance  of  his  wages,  and  the  court  held  that 
he  could  not  recover.  It  is  evident  from  this  state- 
ment that  the  question  hero  involved  did  not  there 
arise.  In  Lambunh  v.  Cmden  the  plaintiff  had  been 
engaged  by  the  defendant  at  a  yearly  salary,  payable 
quarterly.  The  last  year  of  service  expired  September 
29, 1837,  and  his  salary  up  to  that  time  had  been  duly 
paid.  Before  the  expiration  of  the  year  a  misander- 
standing  had  arisen.  October  20th  the  plaintiff  ten- 
dered his  resignation,  which  was  accepted  December 


13th.  In  the  meantime  he  had  performed  no  servioe, 
except  upon  one  oooasion,  and  then  against  the  assent 
of  the  defendant.  The  action  was  for  services  be- 
tween September  28th  and  December  13th,  but  the 
plaintiff  was  nonsuited,  and  the  rule  for  a  new  trial 
was  made  absolute  on  the  ground  that  the  court  should 
have  submitted  to  the  jury  the  question  as  to  whether 
there  was  a  new  agreement. 

The  question  there  involved  seems  to  have  been  for- 
eign to  the  question  here  presented.  There  the  subse- 
quent services  were  claimed  under  a  new  agreement; 
here  subsequent  services  were  demanded  by  virtue  of 
the  old  agreement.  Of  course  it  was  competent  for 
the  parties  in  this  case  to  have  made  a  new  agreement 
whereby  tho  plaintiff  should  work  a  certain  number 
of  days  in  lieu  of  the  nine  and  one-half  days  which  he 
had  lost,  but  there  is  no  claim  that  any  such  new 
agreement  was  ever  made,  and  the  question  is,  oan  the 
court  expand  an  agreement  which  by  its  terms  was 
limited  to  '*one  year,'*  so  as  to  require  a  party  under 
it  to  render  services  after  the  expiration  of  the  year,  in 
lieu  of  certain  days  of  service  which  he  failed  to  per- 
form during  the  year?  No  case  has  been  cited  going 
to  that  extent,  and  we  have  no  disposition  to  furnish 
one.  A  party  contracting  to  labor  for  a  limited  period 
cannot  be  required,  after  the  expiration  of  the  period, 
to  render  additionid  services  under  such  contract,  with- 
out any  new  agreement,  merely  because  he  had  lost 
certain  days  during  the  term.  The  court  charged  the 
jury  on  the  theory  that  it  was  -competent  for  the  de- 
fendant, during  the  contract,  to  waive  a  strict  per- 
formance of  any  particular  day*s  work,  and  that  when 
the  plaintiff  from  time  to  time  lost  a  day,  and  the  de- 
fendant, with  knowledge  of  the  fact,  received  him 
back  into  his  employ,  it  was  such  waiver;  at  least  to 
the  extent  of  preventing  the  defendant  from  enforcing 
a  forfeiture  of  payment  for  the  services  actually  per- 
formed. It  is  true  the  charge  in  this  respect  is  not 
very  full  nor  explicit,  but  if  the  defendant  desired 
to  have  it  more  definite  he  should  have  so  requested. 
We  are  convinced  that  the  theory  upon  which  the 
cause  was  submitted  to  the  jury  was  correct.  Such 
acts  of  the  defendant,  without  objection,  we  regard  as 
a  prima  facie  waiver  of  the  breach.  They  presume 
condonation.  The  loss  of  a  half  day,  a  day  or  two 
days,  at  intervals,  and  long  prior  to  the  termination  of 
the  contract,  without  objection  on  tho  part  of  the  de- 
fendant, should  not,  upon  principle,  operate  so  harshly 
as  to  work  a  forfeiture  of  payment  for  services  subse- 
quently rendered  in  good  faith,  and  with  no  notice 
that  such  forfeiture  would  be  insisted  upon. 

There  may  be  adjudged  cases  going  to  that  extent, 
but  we  should  be  very  slow  to  follow  them.  In  Ridg- 
vjay  V.  Hungerford,  3  Ad.  &  El.  171,  Lord  Denman,  C. 
J.,  declared  that  where  the  servant  was  guilty  of  mis- 
conduct in  June,  and  the  master  knowing  it,  retained 
him  until  November,  **  a  condonation  might  be  pre- 
sumed." This  was  dicta^  to  be  sure,  but  we  think  it 
was  good  law.  In  PrefUiss  v.  Ledyard^  28  Wis.  131, 
although  the  contract  was  for  no  definite  time,  yet  it 
was  held  that  **  where  the  employee  was  to  receive 
payment  at  a  specified  rate,  if  he  continued  temperate 
and  faithful  in  the  employer's  service,  the  fact  that  he 
was  occasionally  intemperate  and  discontinued  the 
service  for  short  periods  would  not  prevent  his  recov- 
ering the  stipulated  rate  for  the  time  actually  spent  in 
such  service,  if  he  was  received  back  into  it,  and  con- 
tinued therein,  without  any  new  arrangement  being 
made,  or  any  intimation  given  that  the  old  one  was 
terminated.'*  We  see  no  difference  In  principle  be- 
tween the  waiver  of  the  conditions  of  a  contnust  in 
respect  to  personal  habits,  and  in  respect  to  Interrap- 
tlons  of  service,  or  any  other  Btipolatlon.  nie  qiies- 
tion  of  waiver  of  the  breach,  by  the  ntentton  of  the 
employee  for  eleven  or  twelye  days  after  tho  maater^s 
knowledge  of  the  existence  of  the  oaoaes,  waa  htid 
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properly  sabmitted  to  the  jury,  in  McOrath  v.  BeU,  33 
N.  T.  Saper.  195.  It  is  certainly  equitable,  and  we 
think,  aocordiiifi:  to  well-established  principles  of  law, 
to  hold  that  where  an  employee,  for  a  fixed  period  and 
without  any  fault  of  his  employer,  absents  himself  for 
a  short  time,  and  then  the  employer,  with  knowledfi^e 
of  the  fact,  receives  him  back  into  his  service  without 
objection,  and  retains  him  until  the  termination  of  the 
contract,  he  thereby  waives  the  right  to  declare  the 
contract  forfeited  as  to  the  services  actually  rendered. 
This  is  not  going  as  far  as  the  opinion  of  the  court  in 
Brittati  v.  Turner,  6  N.  H.  481.  It  is  true  that  case  has  fre- 
quently been  disapproved,  but  it  is  also  true  that  it  has 
been  frequently  approved.  Elliott  v.  Heath,  14  id.  131; 
IaUoii  v.  King,  10  id .  280 ;  Davis  v.  Darrington,  30  id. 
517;  PixUry.  Nichols,  8  Iowa,  106;  Byerteey.  Mendel, 
39  id.  382,  and  cases  there  cited,  in  which  last  case  it 
was  held  that  **  where  a  party  hires  himself  to  another 
for  a  fixed  period  of  time,  and  leaves  the  service  before 
the  {expiration  of  the  term,  without  any  fault  on  the 
part  of  the  employer,  the  former  may  recover  the  value 
of  his  services  performed  as  upon  a  qitantuin  memit, 
without  showing  that  he  left  the  service  of  his  em- 
ployer for  good  cause."  Dritton  v.  Turner,  was  also 
followed  in  Fenton  v.  Clark,  11  Vt.  560;  Oilman  v.  HaU, 
id.  510;  Blood  y.  Eno8, 12  id.  625.  There  are  strong 
equitable  reasons  to  sustain  the  doctrine  of  the  above 
cases,  but  they  would  seem  to  be  in  conflict  with  the 
weight  of  authority,  and  we  therefore  cite  them  merely 
because  they  furnish  strong  reasons  in  favor  of  the  con- 
clusions which  we  have  reiiched  in  this  case. 

There  is  still  another  reason  why  this  judgment 
should  by  sustained.  Prior  to  the  first  trial  there  was 
a  dispute  as  to  the  amount  due,  and  tlio  defendant 
offered  and  tendered  judgment  for  the  amount  which 
he  considered  due,  with  costs  of  action.  Such  offer 
and  tender  were  competent  evidence,  and  authorized  a 
verdict  of  waiver  of  all  forfeiture  under  the  contract. 
Cahill  V.  Patterson.  30  Vt.  592;  Seaver  v.  Morse,  20  id. 
620;  Patnote  v.  Sanders,  41  id.  66;  Boyle  v.  Parker,  46 
id.  343.  A  party  who  proposes  to  insist  upon  a  tech- 
nical forfeiture  should  act  promptly,  and  consistently 
with  the  right  claimed. 

The  judgment  of  the  Circuic  Court  is  affirmed. 


MASTER  NOT  LIABLE  FOR  UNAUTHORIZED 

ACT  OF  SERVANT. 


ENGLISH  HIGH  COURT  OP  JUSTICE,  COMMON  PLEAS 
DIVISION,  FEBRUARY  25,1881. 


Stevens  v.  Woodward,  44  L.  T.  Rep.  (N.  S.)  153. 

The  plaintiff,  a  publisher  and  bookseller,  occupied  the  ground 
floor  of  the  same  house  in  which  the  defendant,  a  solicitor, 
occupied  the  first  floor.  One  evening  when  the  defendant 
was  absent  from  his  office  his  clerk  went  to  a  lavatory  in 
the  defendant's  room,  and  left  the  water  tap  turned  on. 
The  water  overflowed  the  basin  and  i>enetrated  through 
the  floor  into  the  plaintiff's  premises.  A  s<;parate  lavatory 
was  provided  for  the  clerk,  and  he  had  strict  orders  from 
the  defendant  not  to  enter  the  nwm  in  his  absence.  The 
plaintiff  brought  an  action  for  damages  for  negligence 
against  the  defendant  in  the  maypr's  court,  and  obtained 
a  verdict  for  IW.  damages.  Held,  on  appeal,  that  the 
negligent  act  of  the  clerk  which  caused  the  damage  was 
neither  within  the  scope  of  his  authority  nor  incident  to 
his  employment,  and  there  was  no  evidence  to  be  left  to 
the  jury.  The  court  directed  the  verdict  to  be  entered  for 
the  defendant. 

THIS  was  an  appeal  from  the  mayor's  court.  It  was 
an  action  for  damages  alleged  to  have  been  caused 
by  the  defendant's  negligence  in  using  a  lavatory,  and 
neglecting  to  turn  off  the  water  tap,  whereby  water 
overflowed  the  basin,  and  penetrated  and  burst  through 
the  basement  occupied  by  the  plaintiff.  The  jury  found 


a  verdict  for  the  plaintiff,  with  151.  damages,  and  the 
defendant  subsequently  moved  pursuant  to  leave  re- 
served for  a  rule  calling  on  the  plaintiff  to  show  cause 
why  the  verdict  should  not  be  set  aside,  and  a  nonsuit 
entered  on  the  ground  that  there  was  no  evidence  of 
negligence  to  go  to  the  jury,  or  why  a  verdict  should 
not  be  entered  for  the  defendant  on  the  ground  that 
the  recorder  ought  to  have  directed  a  verdict  for  the 
defendant. 

Candy,  for  the  plaintiff,  showed  cause.  The  ques- 
tion was  properly  left  to  the  jury.  In  these  cases  the 
question  is  whether  the  servant  was  engaged  in  his 
master's  business  at  the  time  of  the  negligent  act,  and 
that  is  for  the  jury;  the  plaintiff  could  only  make  out 
a  jtrima  facie  case,  that  is,  prove  the  damage  and  trace 
it  to  its  source.  [Grove,  J. — ^The  difficulty  here  is  that 
the  clerk  had  no  authority  to  go  to  the  lavatory,  he 
was  a  mere  trespasser.]  Is  not  that  the  question  for 
the  jury?  [Grove,  J. — I  doubt  it.  The  case  is  for  the 
jury  if  there  is  a  conflict  of  evidence  as  to  whether  it 
was  within  the  scope  of  the  authority  or  not.  If  it  is 
clearly  out  of  the  scope  of  the  authority  the  juiy  can- 
not bring  it  within.]  I  do  not  admit  that  it  was  clearly 
out  of  the  scope  of  the  clerk's  authority.  I  only  say 
that  I  had  no  means  of  contradicting  it,  and  it  was  a 
question  for  the  jury  whether  they  believed  the  de- 
fendant's evidence.  But  I  submit  it  is  not  necessary 
that  the  act  or  omission  should  be  within  the  scope  of 
the  servant's  express  authority ;  it  is  enough  if  it  was 
within  that  authority  which  the  master  led  the  servant 
to  suppose  he  had,  or,  if  it  was  within  the  scope  of 
authority  usually  given  to  clerks  in  a  similar  employ- 
ment. I  bring  my  case  within  the  last  of  those  propo- 
sitions; the  business  of  a  solicitor's  clerk  is  much 
wider  than  that  of  a  domestic  servant,  and  he  often 
has  to  represent  his  master  when  absent.  He  cited 
Whatman  v.  Pearson,  18  L.  T.  Rep.  (N.  S.)  290;  L. 
Rep.,  3  C.  P.  422:  37  L.  J.  156,  C.  P. ;  Storey  v.  Ashton, 
L.  Rep.,  4  Q.  B.  476. 

Petheram,  Q.  C.  and  G.  G.  Keniiedy  ( Witt  with  them), 
for  defendant. 

Grovb,  J.  I  am  of  opinion  that  the  verdict  should 
be  entered  for  the  defendant.  No  doubt  the  question 
is  a  very  nice  one,  and  may  come  very  near  the  line  as 
to  whether  what  was  done  was  within  the  scope  of  the 
servant's  authority.  I  quite  agree  with  Mr.  Candy 
that  there  are  cases  where  a  prohibition  by  the  master 
would  have  no  effect  to  relieve  him  from  liability,  or 
where  at  all  events  the  question  was  one  for  the  jury. 
I  cannot  give  a  precise  definition,  but  I  think  it  is  not 
an  inappropriate  expression  to  say  that  the  act  or  omis- 
sion of  the  servant  for  which  the  yiaster  is  liable  must 
be  something  incident  to  the  employment.  The  two 
cases  cited  point  out  very  clearly  that  line  of  distinc- 
tion. What  possible  part  of  the  clerk's  employment 
could  it  be  to  go  into  his  master's  room  and  use  the  lava- 
tory ?  How  is  it  incident  to  his  employment?  It  was 
no  more  a  portion  of  his  employment  than  if  he  had 
gone  up  two  pair  of  stairs  to  his  master's  bedroom  and 
washed  his  hands  there.  He  had  no  business  to  be 
there  at  all ;  it  was  neither  within  the  scope  of  his  au- 
thority, nor  incident  to  the  normal  duties  of  his  em- 
ployment. But  then  it  is  said  it  is  a  question  for  the 
jury.  That  is  so  when  there  is  a  conflict  of  evidence: 
but  there  is  none  here.  The  plaintiff's  evidence  was 
f)nly  a  case  of  probability;  that  water  was  found  to 
flow  from  the  tap  having  been  left  open  on  the  prem- 
ises of  the  defendant.  It  was  nothing  mr>ro  than  a 
prima  fade  case  of  implied  liability,  and  if  there  is 
positive  evidence  to  dispose  of  that  it  is  a  sufficient 
answer.  It  is  uncontradicted  evidence.  There  was 
nothing  to  leave  to  the  jury.  The  defendant's  evi- 
dence was  quite  consistent  with  the  general  evidence 
of  the  plaintiff,  and  I  think  the  verdict  should  be  en- 
tered for  the  defendant. 
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LiNULET,  J.  I  um  uf  ihe  Huiiie  iipiiiiriii,  mid  yery 
muob  fur  tbo  uimu  reuuiis,  aiiJ  I  will  only  oda  Ibal  ] 
(»iiiii>(  uaderatBiid  uu  nbat  prluoiple  Que  mau  la  lu  be 
made  llabio  lor  the  iieKllgoiit;  not  uf  uuolher  who  is 
reklly  a  treBpasBoroii  bin  pminUu.  For  thlH  reason. 
aud  alB<)  tha  reasons  uiore  fully  expreued  by  my 
brotber  Grova.  I  Ihliik  Iho  verdict  ithould  bo  oiitered 
forcbedereiidaiit. 

Rule  absolute  aud  verdlet  eutenid  for  deteudant. 

SEW  yoRK  COrritT  OF  APPEALS  ABSTRACT. 


Mted  fur  tbe  reBiuii  that  Ibe  summoiiB  wna  uot  per- 
•oiiolly  served  or  publication  ounimeaoed  within  thirty 
days  frum  the  Issuing  of  the  warrant,  tbe  deolsluu  is 
appealable  lui  luvolviiig  a  qumtUiii  of  JurisdlctlQii.  (2) 
lu  such  a  ca>>a  tbe  rlcht  to  tbe  process  is  conferred  by 
statute  and  Is  limltt>d  by  Us  pniviBloiis,  aud  plalntlCTs 
must  brlDK  the  casowilhlii  Its  authority.  They  must 
■bow  tbo  isHuiuK  ut  a  suDimuiis  and  that  thirty  days 
Iberefrum  had  nut  elapsed,  or  that  within  thirty  days 
tbey  had  personally  served  the  Bummuus  or  had  ooui- 
tnoneed  publioatlun.  Failing  tbis  they  were  no  better 
off  than  if  the  < tutu te  did  not  exist.  Section  13Sdi>es 
not  Hffect  tbia.  The  two  sections  arc  sotUaed  by  a 
couatruotloa  which  treats  lbs  action  as  eiiatinKlor  the 
purpose  of  aupportins  tbe  atlaobmeiit  during  the  tine 
■pBOiQed,  liable  to  be  eoutinued  apcm  deBned  terms, 
bat  endinit  by  lapse  of  time  If  those  terms  are  nut 
eonipliad  with,  and  tberetore  incapable  of  supporting 
any  further  prooeedlngs.  See  Waffle  v-  Goble,  53  Barb, 
617;  Taddiken  v.  Cantreli,  1  Ilun.  TW;  Kelly  v.  Coun- 
tryman, IS  id.  07;  Taylor  v.  Troncoso,  76  N,  Y.  50B; 
Miijarieta  r.  Lnenz.  80  id.  MS.  Tbe  Mse«,  Geru  v. 
Guiidlacb,  GT  Barb.  13.  and  Simpson  v.  Buiub,  4  Hun. 
316,  are  not  neoeisurlly  in  conflict  with  this  view. 
Order  alBrmed.  Olossmn  v.  £sl«s.  Opinion  by  Dan- 
fort  h,  .1. 

[Duoided  March  2S,  1S81.J 
Cbattel. 


appointed  under  a  judgment  to  set  aside  a  chattel 
murtKBge  ni  fraudulent,  it  appeared  ibat  tbe  judgment 
debLor  niodeamortftoRe  which  was  filed  before  tbe 
JudKiDent  was  dooketL-d;  that  after  tbo  judgment  was 
docketed  a  second  murtKRge  was  given  and  filed.  In 
renewal  of  tbo  other  one.  The  mortgagee  bad  no 
knuwInlKe  of  tbo  debt  or  the  judgment.  The  first 
mortgage  was  glvHii  for  money  hianed  In  part  on  tbe 
day  It  was  made  and  lu  part  before.  Held,  that  the 
faot  Ibnt  tbe  mortgage  was  fur  an  antecedent  debt  did 
not  render  it  iniulid  as  U>  tbo  judgment  creditor  ut 
the  inurtgagor.  Ilrld,  also,  tbat  the  giving  of  a  ncn 
mortgage  Instesd  of  reOling  and  renewing  the  other, 
did  init  alTucl  IhO  lien  of  the  mortgage,  except  tbst  the 
mortgagee  ran  the  risk  uf  a  levy  upon  an  eiooutioii, 
after  tbe  first  mortgage  ceased  to  be  a  lien  and  before 
a  DOW  one  was  filed.  Lee  v.  Hunlon,  1  UulT.  Cb.  41T. 
Tbe  second  mortgage  did  not  extinguish  tbo  debt. 
Gregory  v.  Thomas.  20  Wsud.  17;  HLll  v.  Bflobe,  13  N. 
T.  SOU.  (2|  An  execution  on  tbo  judgment  was  given 
to  tbe  sheriff  before  the  second  mortgage  was  filed. 
and  wna  not  returned  until  afterward,  no  lew  being 
made.  I/i-M,  that  tbis  would  nut  aid  plaintiff.  Fur 
tbe  enforcement  of  a  lien  of  an  execution,  a  levy  and 
tale  U  nooesaary,  and  suob  levy  should  be  during  tbe 
lUe  of  tbe  execution,  and  no  constructive  levy  can 
ariae  from  tbe  mere  delivery  or  tbe  exeoutiou,  and  tbe 


guuds  caiin<it  be  soiled  after  the  return  day.     Hatha- 
way  V.    ilnwell,   M   N.    T.  B7.      Judgment   afllnued. 
Walker  v,  lifnri/.     Opluluu  by  Millar,  J. 
[Decided  ApHI  ID,  1S81.] 

FiBE   tNSDOANCC — CONDITION   A 


lAME  PUUCT.  —  A  fire  policy  insured  dlf' 
fereiil  buildings  aud  chattels  therein ;  tbe  different 
properties  and  tbe  diObrent  amounts  put  at  risk  were 
each  speoiQaally  named  with  minuteness.  Tbe  policy 
ountained  a  otniditlun  that  if  "the  premises  "  should 
become  *'  vacant  ur  unucDupied  "  aud  so  remain  fur 
mure  than  thirty  days,  etc.,  the  policy  would  be  void. 
A  part  of  tbe  property  was  destroyed,  being  tbe  dwell- 
ing-house and  cuuteuts  and  four  outhouses  convenleut 
oresseutial  fur  use  with  the  dwelling.  In  au  action  ou 
tbe  policy,  held,  that  thero  was  a  dlffereuoe  In  the 
meanlugof  the  words  "vacant"  and  "uuocoupied" 
as  applied  to  a  dwelllng-houae.  By  the  first  was  In- 
tended au  empty  bouse,  one  In  wb lob  such  luautmale 
objects  as  are  usually  in  such  a  place  are  not  present; 
by  the  second,  una  lu  which  there  is  not  habitually  tbe 
presence  of  human  beings.  For  a  dwelling-house  to 
bo  In  a  state  uf  oocupatlou  Ibere  must  be  in  it  the 
preseuce  of  human  belags  at  at  their  custumsry  place 
of  abode,  not  absolutely  and  uniiitemiptedly  oontinu- 
ous,  bub  tbat  must  be  tbo  place  of  usual  return  and 
habitual  stoppage.  lu  this  ease  the  dwelling  wbich  , 
was  used  In  tbe  summer  as  a  residence  by  plaintiff  was 
at  other  times  visited  furtulghtly  by  blm  and  bis  wife. 
and  there  were  weekly  tours  ot  Inspection  through  it 
by  a  farmer  aud  bis  family  liviug  on  the  same  grouuds 
and  supervision  by  tbe  farmer  from  his  res  Ideuoe  near 
by.  Hflil,  that  at  such  times  tbo  house  was  unoccu- 
pied within  tbo  oondltlon  of  the  pulley.  Belli,  also,, 
that  the  ODCUpatiun  ut  sume  of  the  other  building*  uu 
the  place,  included  in  tbe  same  policy,  did  nut  save  the 
dwelllnK-houso  from  tbe  operatlou  of  tbe  condition. 
See  Merrill  V.  Agrloultural  Ins.  C'O.TS  N.T.tOi.  Urld, 
further,  tliat  the  outhouses  being  appurtenant  to  tbe 
dwelling  and  tbo  use  of  them  couourrent  therewith. 
could  not  bo  said  to  bo  occupied  when  that  was  nut. 
.Tudgmeut  reversed.  Hemnuii  v.  jldriolie  Fill  fiw. 
Co.  Opinion  by  Folger,  C.  J. 
[Decided  April  10,  leai.) 

I'llACTICK— KXCEFTIONSTO  Rm.IHOB  MDST  RB  KOTBD 
IN  CASE— BTIPUIJVTIOKB  AT  T8IA1.  —  At  tbe  b««iuulllg 

ut  a  trio],  upon  an  objection  being  overruled  and  an 
oxoeptiuu  taken,  tbe  court  directed  that  tu  whatever 
should  be  objected  tothestenograpber  should  enter  an 
exception.  To  this  direction  thera  was  no  dissent. 
Held,  tbat  tbis  entitled  the  defeated  party  on  app«*l 
on  the  settlement  of  tbo  case  to  have  exceptions  en- 
tered to  such  ruUugs  as  be  might  deslr«  to  have  re- 
vii3wed.  It  could  not  be  given  effect  as  intended  to 
guveru  the  action  of  tbe  appellate  trilmualsand  require 
them  to  review  rulings  to  whiob  no  exception  was  en- 
tered lu  the  case.  The  provisions  uf  law  whiob  require 
a  party  desiring  to  review  rulings  upon  atrial  to  take 
exoeptluiis  in  proper  furm  are  establiabed  for  the  o»u- 
vHiiluuou  of  the  courts  as  well  aa  for  the  protection  ot 
imrtles,  and  tbe  latter  oantiot  bj  stipulation  have  tbeir 
cases  beard  on  appeal  without  regard  to  these  pruvis- 
icnis.  It  was  the  duty  ut  the  appellant  to  see  tbat  all 
exoeptions  on  which  ho  intended  to  rely  wore  properly 
noted.  Motion  denied.  JMgg*  v,  WaldTon~  OpUiion 
by  Rapall'i.  J. 
[Doolded  April  16,  188t] 

Statute  op  FRAODB—aAi,*  OF  oooob  wortb  WO— 
PATMENT  ar  oeacK  or  part  of  pwos  — tbbi»e'«— 
DAMAOES  —  BVTDBNCK.  —  (1)  lo  an  aotlou  toF  Uie  price 
agreed  to  be  paid  by  defendant  for  a  (taauttty  ot  bop* 
sold  blm  by  pl^ntlff  to  be  delivered  when  dstendant 
should  direct.  It  appeared  that  the  oniitt«ot  of  aala  wia 
for  more  than  tSO  worth  and  was  verbal,  knd  no  nwu«j 
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was  paid  at  the  time.  The  defendant  afterward,  the 
oontraot  beiug  restated  between  the  parties  at  the  time, 
gave  plaintiff  a  check  upon  a  banlc  for  a  part  of  the 
purchase- price.  Held^  that  the  checl£>  accepted  and 
paid  was  a  sufficient  payment  to  render  the  contract 
valid  under  the  statute  of  frauds.  The  delivery,  pre- 
sentment and  payment  of  the  checlc  should  be  taken 
as  one  transaction.  The  statute  does  not  mean  rigor- 
ously eo  instante.  It  does  not  contemplate  that  the 
contract  and  the  payment  shall  be  at  the  same  time  in 
the  sense  that  they  constitute  parts  of  one  and  the 
same  continuous  transaction.  The  check  was  a  pay- 
ment'*  at  the  time,"  and  the  contract  valid.  Archer 
V.  Zeh,  6  Hill,  200;  Hawley  v.  Keeler,  63  N.  Y.  lU; 
Bissell  V.  Balcom,  3D  id.  275.  (2)  There  was  no  neces- 
sity on  the  part  of  plaintiff  to  make  a  tender  of  the 
hops  before  action.  As  defendant  was  to  name  the 
place  of  delivery,  a  notification  that  the  hops  were 
ready  and  an  offer  to  deliver  were  enough.  Story  on 
Sales,  §  314.  (3)  The  purchase-price  of  the  hops  less 
the  payments  received  was  a  proper  measure  of  dam- 
ages. Plaintiff  was  not  bound  to  sell  the  hops  at  auc- 
tion after  due  notice  on  account  of  the  vendee,  but 
was  at  liberty  to  abandon  the  property,  treat  it  as  the 
vendee's  and  sue  the  latter  for  the  price.  Pollen  v. 
LeRoy,  30  N.  Y.  656.  (4)  Defendant,  as  a  witness  for 
himself,  contradicted  plaintiff's  evidence  as  to  whether 
there  was  or  not  a  restatement  of  the  contract  at  the 
time  of  the  payment.  Held^  that  evidence  that  the 
price  of  hops  had  fallen  was  not  immaterial  as  it  showed 
defendant's  interest,  and  plaintiff  would  not  be  pre- 
cluded from  showing  such  fact  on  account  of  calling 
defendant  as  a  witness  to  prove  the  payment  by  the 
check.  See  Thompson  v.  Blanchard,  4  N.  Y.  311; 
Lawrence  v.  Baker,  5  Wend.  305;  Mo  Arthur  v.  Hurl- 
burt,  21  id.  190.  Judgment  affirmed.  Hunter  y.  Wet- 
sell.  Opinion  by  Finch,  J.  All  concur  except  Dan- 
forth,  J.,  dissenting  and  Rapallo,  J.,  absent.  Folger, 
J.,  concurs  in  result. 
[Decided  March  22,  1881.] 
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APPBAIi  — IN   ADMIRALTY  —  DECISION   OP   FACTS   IN 

District  and  Circuit  Courts  prevails. —In  an 
appeal  in  admiralty,  where  both  the  Circuit  and  Dis- 
trict Court  have  upon  the  same  evidence  reached  tbe 
same  conclusion,  this  court  will  uot«  except  in  a  clear 
case,  reverse.  In  The  Marcellus,  1  Black,  417,  it  is 
said:  **We  have  had  occasion  to  remark  more  than 
once  that  when  both  counts  below  have  concurred  in 
the  decision  of  questions  of  fact,  *  ♦  ♦  parties 
ought  not  to  expect  this  court  to  reverse  such  a  decree 
by  raising  a  doubt  founded  on  the  number  or  credibil- 
ity of  witnesses.  The  appellant  in  such  a  case  has  all 
presumptions  against  him,  and  the  burden  is  cast  on 
him  to  prove  affirmatively  some  mistake  made  by  the 
judge  below  in  the  law  or  in  the  evidence.  It  will  not 
do  to  show  that  on  one  theory,  supported  by  some  wit- 
nesses, a  different  decree  might  have  been  rendered, 
provided  there  be  sufficient  evidence  to  be  found  on 
the  record  to  establish  the  one  that  was  rendered." 
This  rule,  thus  stated  from  the  preceding  cases,  was 
uniformly  followed  afterward  until  the  act  of  1875 
(18  Stat.  315,  ch.  77)  relieved  us  from  the  labor  of  weigh- 
ing evidence.  Newell  v.  Norton  and  Ship,  3  Wall. 
267;  The  Hypodame,  6  id.  2:^3;  The  S.  B.  Wheeler,  20 
id.  386;  The  Lady  Pike,  21  id.  9.  It  is  true  that  not- 
withstanding this  rule  we  were  required  "  to  re-examine 
the  fact8  as  well  as  the  law  of  the  case  "  (The  Balti- 
more, 8  Wall.  382),  but  wc  did  not  reverse  except  in  a 
clear  case.  Such  was  the  well-established  rule  of  de- 
cision. Petition  for  rehearing  dismissed.  Steamboat 
Sabin  v.  Steamboat  Richmond.    Opinion  by  Waite,  C.  J. 


Bankruptcy  —  fiduciary  debt  not  discharged 
BY  composition  PROCEEDINGS.  —  The  provisions  of 
the  bankrupt  law,  passed  in  1875,  that  a  composition 
*'  shall  be  binding  on  all  the  creditors  whose  names 
and  addresses  and  the  amounts  of  the  debts  due  to 
them  are  shown  in  the  statement  of  the  debtor  pro- 
duced at  the  meeting  at  which  the  resolution  shall 
have  been  passed,"  will  not  relieve  a  bankrupt  who 
has  obtained  a  discharge  under  a  composition  proceed- 
ing for  liability,  from  a  fiduciary  debt.  The  provision 
that  no  debt  created  by  a  fraud  shall  be  discharged  by 
any  proceedings  in  bankruptcy  is  a  very  positive  and 
clear  statement  of  a  principle  applicable  as  well  to  such 
proceedings  authorized  after  as  before  this  special  one 
was  enacted.  The  resolution  of  composition  is  a  pro- 
ceeding in  bankruptcy.  There  is  no  injustice  nor  any 
difficulty  in  restraining  the  language  of  the  composi- 
tion section,  as  regards  its  binding  force,  to  persons 
whose  debts  are  capable  of  being  discharged  by  the 
bankrupt  law.  If  a  certain  cl^s  of  debts  cannot  be 
discharged  by  proceedings  in  bankruptcy,  then  they 
cannot  be  discharged  by  this  proceeding,  for  it  is  a 
proceeding  in  bankruptcy.  If  all  other  debts  may  be 
discharged  by  a  composition  in  bankruptcy,  then  the 
debtor  and  the  other  creditors  get  its  benefit  and  are 
bound  by  it,  while  the  one  whose  debt  may  not  be  thus 
discharged  does  not.  He  neither  takes  its  benefit  nor 
is  he  bound  by  it.  Judgment  of  Superior  Court  of 
Massachusetts  affirmed.  WUmot  v.  Mudge.  Opinion 
by  Miller,  J. 

Practice  —  in  admiralty  —  new  rule  in  limited 
LIABILITY  proceedings.  —  In  admiralty  cases,  where 
proceedings  are  necessary  upon  appeal  to  secure  a  lim- 
ited liability,  the  court  announces  a  general  rule  ex- 
tending to  the  Circuit  Courts  on  appe^  the  regulations 
which  have  heretofore  been  adopted  for  the  District 
Courts  in  cases  of  proceeding  to  obtain  the  benefit  of  a 
limited  liability  under  the  act.  It  is  undoubtedly  the 
general  rule  that  an  appeal  in  admiralty,  like  all  ap- 
peals derived  from  the  practice  of  the  civil  law,  carries 
the  whole  cause  to  the  appellate  court  in  which  it  is  to 
be  tried  anew  upon  the  same  and  such  additional  proofs 
as  the  parties  may  propound.  While  this  is  the  gen- 
eral rule  there  is  also  no  doubt  that  the  Legislature 
may  authorize  the  appellate  court,  after  hearing  the 
cause  and  determining  tbe  questions  raised  thereon,  to 
remand  it  to  the  court  a  quo  for  further  proceedings. 
The  late  practice  under  the  bankrupt  law  exhibited  au 
instance  of  this  mode  of  proceeding.  The  entire  his- 
tory of  appeals  in  admiralty  as  well  as  in  equity  in  this 
court  is  another  instance  of  the  same  practice.  But 
on  appeals  in  admiralty  from  the  District  to  the  Cir- 
cuit Court,  the  latter  has  always  retained  the  cause  for 
trial  and  final  disposition  without  remanding  to  the 
District  Court.  But  in  the  late  revision  of  the  statutes 
of  the  United  States  (Revised  Stat.,  §  636)  it  is  declared 
as  follows:  "A  Circuit  Court  may  affirm,  modify  or 
reverse  any  judgment,  decree  or  order  of  a  District 
Court,  brought  before  it  for  review,  or  may  direct  such 
judgment,  decree  or  order  to  be  rendered,  or  such  fur- 
ther proceedings  to  be  had  by  the  District  Court,  as 
the  justice  of  the  case  may  require."  But  whilst  this 
seems  to  be  the  law,  namely,  that  the  Circuit  Court, 
after  hearing  a  cause  on  appeal,  has  power  to  remand 
with  directions;  it  may  not  be  advisable  to  resort  to  It 
in  ordinary  cases  where  the  Circuit  Court  can  as  well 
dispose  of  the  whole  case.  The  Supreme  Court  there- 
fore make  the  rule  above  set  forth.  Steamship  Bene- 
factor V.  Mount.    Opinion  by  Bradley,  J. 
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Fixtures  —  engine  boiler  in  mill  —  lessor  op 
engine  and  mill  owner.  —  Plaintiff,  the  owner  of  a 
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Btentn  eriglne  Bud  boiler,  leaaed  tbem  Ui  one  Lumpnuii, 
with  a  priFJle^e  of  purcbHsiuK.  LampBuu  placed  tbein 
laftiuill  belougiuK  to  deFeudauts,  u!  wliicb  Lampsou 
had  poaseaaioii  utidsr  a.  ooutmct  of  purchase.  The 
«ugliie  and  boiler  were  afflied  to  the  mill  by  biilta, 
tlmbei-a  and  masonry,  so  ae  to  beooma  permaiiBiiCly 
nttaobed,  aud  couldnot  be  removed  without  destroyiiiB 
masonry  and  iiijuriiiK  aomo  of  tbe  timbers  of  the  mill. 
Lampsoii  thereafter  abandoned  tbe  mill  aud  deteiid- 
BDtB  took  poaaeasloii,  Sfid,  tbat  plaintiff  was,  upon 
default  iif  Lampsoit.  entitled  to  replevy  tbeeiiKliie  and 
boiler  from  defendants.  It  ia  well  settled,  nt  said  in 
Tifltv.  Horton,63N.  Y.  380:  "That  chattels  may  be 
Bniiexed  to  the  real  estate  and  still  retain  tbeir  cbar- 
aoter  as  personal  property.  See  Voorbeea  v.  MoGin- 
uls,  iSN.  Y.  2:S.  and  cases  cited.  Of  tbe  various  clr- 
cumBtaiioea  wliicb  may  determine  wbelher  In  any  case 
thli  oharucter  is  or  is  not  retained,  the  intention  with 
which  they  are  annexed  ia  one,  and  if  the  intention  la 
that  they  eball  not  by  annexation  become  a  part  of  the 
freehold,  as  a  general  rule  they  will  nut.  Thelimita- 
tioii  to  this  is  where  the  subject  or  mode  of  aiinexatiun 
ta  Huoh  aa  tbat  the  attributes  of  personal  property  can- 
not be  predicated  of  the  thiujt  in  ornitroveray  (Ford  v. 
Cobb.  20  N.  Y.  344).  aa  when  the  property  ocmld  not  be 
removed  without  pmcticully  destroying  It,  or  where  it 
or  part  of  it,  la  easantiut  to  the  support  of  that  t<i 
wbloh  It  la  attached."  Id.  In  the  present  caae  there 
oau  be  no  doubt  tbat  as  between  tbe  plaintiET  and 
Lampaon  tbe  enfcine  and  boiler  remained  personal 
property,  uotwitbsttindinK  tbe  fact  that  it  was  by  him 
attached  to  tbe  mill,  for,  aa  aaid  in  Ford  v.  Cobb,  20  N. 
Y.  85a:  "Tbey  wore  not  so  absorbed  or  rnen-ed  In  the 
realty  that  their  identity  aa  peraonal  chattels  was  lost; 
and  unless  auch  an  effect  has   been  pruduoed,  there  is 

to  tbe  agreement  by  wbiob  they  were  to  retain  their 
original  character."  See.  also.  Eavea  v.  Egtea,  10  Kaa. 
814;  Pierce  v.  Emery.  32  N.  H.  481:  Haven  v.  Eraeiv, 
88  id,  66 ;  Curtis  v.  Riddle,  T  Allen.  185.  Under  the 
circumatances  the  defeudaiita  musl,  be  held  to  stand 
In  the  shoea  of  Lampaon,  and  the  property  in  i^ueation 
treated  as  pereoualtyin  their  hands  as  in  bis.  Soiitb 
V.  Benson,  1  Hill,  170;  Tifft  v,  Hurton,  53  N.  Y.  377, 
Bendy  v.  Dickerhoff.    Opiuion  by  Ross,  J. 

NEOUOBNCB— CHILI)  ASLEEP  OH  RAILROAD  TRACE— 

coMPAKATivi!  KEQLiaEKCE.  —  A  otiild  six  years  uf  a^n, 
living  with  its  parents,  near  defendants'  railway  tnick, 
when  attempting  to  c mas  the  same  near  the  highw;iy, 
became  dizzy  and  fell  down  upon  the  track,  wbure  be 
remained  dizzy  or  asleep  until  he  was  run  over  and  In- 
jured by  a  train  of  defendants'  cars,  whicb  were  negli- 
gently run.  The  cbild  coutd  have  been  eeeu  from  the 
train  for  SjO  yards,  Tbe  mother  of  the  cbild  was 
aware  tbat  he  had  on  previous  occasions  fallen  un  the 
ground  dizzy,  and  tbeii  asleep.  Htid,  tbat  there  was 
not  such  contributory  negligence  aa  would  preclude  a 
mouvery  against  defendant  fur  the  Injury.  Needham 
T.  Sun  Francisco,  etc.,  R.  Co.,  37  Cal.  409;  Kliue  v. 
Cent.  Pac.  R.  Co..  id.  400.  In  tbe  former  ease  it  is 
■aid:  "No  more  In  taw  than  in  morala  can  one  wrong 
be  justiBed  or  excused  by  another.  A  wrong-doer  is 
not  an  outlaw,  against  whom  evei7  man  may  lift  his 
hand.  Neither  bis  life,  limbs  tior  property  are  held  at 
tbe  mercy  of  bis  adversary.  Ou  the  contrary,  the  lat- 
ter Is  bound  to  conduct  himself  with  reasonable  care 
and  prudence,  notwithstanding  the  fault  uf  the  formlr ; 
and  if  by  so  doing  he  can  avoid  Injuring  tbe  person  or 
property  of  the  former,  he  Is  tiuble,  it  be  does  not.  It 
by  reason  thereof  injury  ensues."  lleferring  to  the 
rule  adopted  In  New  York,  the  court  proceeds:  "The 
error  of  the  New  Vurk  courts  Ilea  In  the  fact  that  they 
Igiini'e  all  distinction  between  cases  where  the  negli- 
gence of  the  plalDtlS  is  proximate,  and  where  it  is 
remote,  utd  iu  nut  limiting  the  rule,  whlob  they  an- 


nounced, to  the  former."  In  labell  v.  New  York,  et«., 
a.  Co.,  WCoun,  404,  it  is  said;  "A  remote  fault  In 
one  party  does  not.  uf  course,  dispense  with  care  Id  tbe 
other.  It  mayeven  make  It  mure  necessary  aud  im- 
portant, if  thereby  a  calamitous  Injury  can  be  avoided, 
or  an  unavoidable  calamity  essentially  mitigated. 
Common  justice  and  common  humauity  demands  tbla, 
and  it  ia  no  aiiawer  fur  the  neglect  of  It  to  say  tbat  the 
complainant  was  flrst  in  tbe  wrong,  since  iuattentloo 
and  accidents  are  to  a  greater  or  less  extent  incident 
tn  human  affairs.  Mttks  T.  Southtm  Pacific  RaiiTuad 
Co.    Opiuion  by  Rosa,  J. 
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and  battery  had  commenced,  it  was  discovered  tbat 
one  of  the  jurors  was  surety  on  the  bail  bond  uf  one 
deteudant  and  tbe  trial  was  thereupon  stopped  by  tbs 
court,  without  defvndant's  cnnseut,  field,  that  de- 
fendants had  not  been  In  jeopardy  so  as  to  preclude  a 
sectnid  trial.  When  a  jury  has  been  sworn  to  try  the 
issue  and  the  trial  has  been  commenced,  tbe  jeopardy 
to  which  the  defendant  ia  exposed  Is  held  to  have  be- 
gun, and  tbe  proaecuting  officer  will  not.  pending  tbe 
trial,  when  n  verdict  Is  demanded  by  the  prisoner,  be 
permitted  to  enter  a  nolle  protrqui  for  the  purpose  of 
Bubjeoting  him  to  another  trial  for  the  same  cause. 
Commonwealth  v.  Scott.  121  Mass.  33;  Commonwealth 
T.  Tuck,  20  Pick.  356;  Commonwealth  v.  Kimball,  7 
Gray,  330.  Tbe  government  chooses  Its  owu  time  and 
cannot  for  its  own  convenience  discontinue  tbe  pni- 
ceedlngs  and  stili  hold  the  prisoner  for  trial.  Tbe 
principle  is  embodied  in  tbe  common-law  maxim  that 
no  man  is  to  be  brought  into  jeopiirdy  more  than  once 
for  the  same  offense.  It  is  a  rule  which  has  been  ap- 
plied with  manifest  justice  by  the  courts  In  this  coun- 
try for  the  protection  of  persona  charged  in  prosecn- 
tiune  for  either  felonies  or  misdemeanors,  and  It  hsa 
been  said  that  its  true  meaning  is  that  no  man  shall  ba 
twice  tried  for  tbe  same  otlense.  People  v.  Qoodwiu, 
18  Johns.  187,201;  United  States  v,  Porez,  B  Wheat. 
!h9.  From  the  necessity  of  tbe  caae,  however,  there 
must  be  many  exceptions  to  the  rule.  See  King  v. 
Edwards,  4  Taunt.  300;  United  States  v.  U  ask  ell,  4 
Wash.  C.  C.  402;  Nugent  v.  State,  4  Stew,  ft  Port.  «; 
Regina  v.  Newton,  13  Q.  B,  718;  Commonwealth  v. 
Bnwden,  9  Masa.  494;  Commonwealth  v.  Purchase,  2 
I'lck.  G21;  Commonwealth  v.  Scboley,  18  Allen,  SGB. 
In  abort,  the  rule  is  held  not  to  apply  whenever  tbe 
case  cannot  be  proceeded  with  by  reason  of  (Ollie 
physical  or  moral  necessity  arising  from  no  fanit  or 
neglect  of  tbe  government.  Wbeu  '«uch  la  the  OMe, 
the  trial  may  be  stopped,  and  the  defendant  will  not 
bo  protected  from  being  afterward  tried  upon  the  Mme 
indictment.  CommoHwealth  o/ df  ossochttsetta  v.  Mo- 
Comilck.     Opinion  by  Colt,  J. 

STATtTTORr  CONSTBCOriOU^LIQITOB  LIOBNB* — DKITO- 
OICT   BELI-IN'O    UQPOB   COHPOCNDBD  WriH    XKDIOUrB 

KEBD  NOT  TAEE.^A  statute  forbidding  the  sale  or 
keeping  for  sate  without  authority,  of  spirituous  or  in- 
toxicating liquors,  held,  not  to  apply  to  a  druggist  who 
kept  the  liquors  only  for  the  puriraae  of  miilng  tbera 
with  uther  ingredients,  according  to  preaeriptlous  o( 
physicians,  to  be  uaed  as  medicine,  and  also  tor  the 
purpose  nt  manufacturing  snoh  oompounda  as  are  com- 
monly used  by  druggists,  to  be  inld  tor  the  purpose  of 
being  used  as  medicines  for  remedies  for  ■lolciiess  and 
disease.  In  order  to  determlnn  whether  tbe  atUnta 
applies  to  a  sale,  tbe  true  test  li  to  inqairs  whether  tba 
article  sold  is  In  reality  an  IntoxIcUlng  Uqaob    lilt 
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ts,  the  sale  1b  mepii,  although  it  \a  Hold  to  be  uhuiI  hh  a. 
tnediciuH  or  it  is  attHiupCed  to  dlsguiee  It  under  tho 
tiama  u(  n  medlclue,  or  It  is  a  mixture  of  liquor  aud 
otber  iiigredieuts.  Co  mm  on  wealth  v.  Ui^llett,  108 
M&as.  452;  CommouwHaJtb  v.  Butteriek,  6  Cuib.  2K; 
CummujiwHalth  r.  Sluaii,  1  Id.  (i2.  But  It  the  artide 
6otd  canuot  be  used  m  au  liitoxlcatlug  drink,  it  Is  not 
vritblu  the  pruhibUimi  ot  the  statute,  allhiiugh  It  oou- 
taliis  ai  oua  or  its  liiKrodieuta  sumo  splriiuou*  liquor. 
The  sala  ot  suoh  nrticlea  ia  oat  witbiu  Ibo  miscbint  in- 
tended to  be  remedied  by  tbo  statute,  iiur  nithiu  tbo 
I»lr  meaning  of  its  lauguniie.  Commo'iwrallh  of  JUatga- 
rAuaetU  v.  Ramndtil.    Opinion  by  Morton,  J. 

8  tTBBT  YSH  IP— CO  KDITI  OK  A  L 


A  condltloual  Hgrenment  b;  a  creditor  nitb  a  priucipal 
debtor  to  extend  tbe  time  ol  payment  ii(  a  note,  made 
without  tbe  kuonledge  of  tbe  sureties,  will  not  dis- 
ohant^  tbem,  tbe  coiiditiou  not  being  compiled  witb. 
The  ludor«er  or  tbe  sncetj  upon  a  note  Is  discharged 
b;  agreement  made  without  his  consent  between  tbe 
holder  and  the  maker  to  give  time  to  tbe  maker.  But 
to  biive  this  effect  It  must  be  a  valid  agreement  founded 
dpon  a  good  consideration,  snch  as  can  be  enforced 
either  at  law  ur  Id  equity.  Teazle  t.  Call,  3  Allen.  14; 
Potter  V.  Green.  6  Id.  US;  Jennings  v.  Chnae.  10  id.  628. 
fVUsoit  T.  Poutri.    Opinion  by  Murtou,  J. 
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CABBIER  — LIMITATION   O 
CONTRACT — CONSIDEHATION— PtTBLlC  POLlCr. — A  rall- 

toud  company  which  tniii sports  live  stock  as  freight  Is 
a  common  carrier  as  to  sucb  trelKbt,  aad  is  liable  as  la 
other  eatea  except  for  dnmagea  resulting  from  tbe  act 
<i[  God,  the  public  enemy,  or  of  the  animals  tbem- 
■nlvuH,  unlesi  the  carrier  bus  further  protected  itself 
by  ooiitract.  A  oommoD  oarrlerof  sucb  freight  may 
limit  this  liability  In  respect  thereto  by  speoia)  con- 
tract. But  tbe  liability  caunot  bo  limited  by  n  mere 
uotico  in  the  bill  ot  lading;  tbougb  if  a  ipecial  con- 
tract be  ini^orporsted  In  tbe  bill  ot  lading,  and  signed 
bj  both  partlea.  It  it  suffioleut.  A  contract  by  a  ship- 
per  ot  life  stock  that  In  conalderation  of  a  tree  pass 
for  himself  over  the  road,  he  n^juld  uusume  all  risk  ot 
loss  or  damage  to  the  stock,  except  such  as  might  be 
esnied  by  collisiou  or  running  off  the  track,  is  neither- 
uureaaoiiabie  nor  contrary  to  public  policy.  Spears  v. 
Otorgia  Railroad  Co.    Opinion  by  Crawford.  J. 

GI7ABDIAN  —  WHEN   NOT    LIABI^E    FOK   LOSS   BC  0N- 

FORTtTKATE  iNVEaiMENT.  —  H.  died,  leaving  a  policy 
ot  insurance  on  hla  life;  his  widow  being  unable  to 
give  tbe  bond  neoeeaary  tor  administration,  desired 
tbe  Bsslalance  ot  the  banking  company,  Qled  a  petition 
and  obtnliied  an  order  that  the  bunk  should  ooileot  the 
iiisunuice  and  hold  It  as  tmstee  lor  herself  and  chil- 
dren ;  this  was  done,  and  14.1100  held  on  deposit,  draw- 
ing seven  per  cent  Interest;  subsequently  on  the  joint 
petition  of  beraeir  and  tbe  bank  and  under  order  ut 
the  chancellor,  after  appointing  ber  as  Kuardi&n  (id 
litem  for  the  miuor  children,  to  better  the  iavealment, 
I  be  money  was  invested  in  tbe  capital  stock  of  the 
bank.  Held,  that  such  purcbnse  was  legal,  though  sub- 
anquently  tbe  bunk  Failed,  it  being  solvent  at  that  time. 
Tt  la  immaterial  whether  an  officer  of  the  bank  advised 
herot  its  QnunciBl  condition  at  tbe  lioio  or  not,  there 
belug  uo  fraud.  Haitdock  v.  Plaiilerii'  Dank  of  Fort 
Valley.    Opinion  by  Crawfoi-d,  J. 

XJyOCB    ACT  OF  1806  AND  ACT    OF  IST - 

01  Under  the  «ot  of  Congress  of  180G.  omittiog  Ibe 
ease  of  ailens.  tbe  following  conditions  are  necessary 

to  ft  removal  of  a  oause  from  tha  State  to  the  Federal 


courts:  The  suit  iu  the  State  court  must  be  by  a  plaiut- 
iS  who  is  a  citizen  ot  the  State  In  which  tbe  suit  is 
brought ;  it  must  be  against  a  citizen  ot  tbe  snme  State 
and  of  another  State  as  detendnnts;  tbo  amount  in 
dispute  mu4t  exceed  tSOO  besides  costs;  tbe  removal 
umst  tie  applied  for  before  the  trial  or  Snal  bearing  of 
the  cause  in  the  State  court.  These  elements  concur- 
ring, the  UDii-residont  defendant  — not  the  resident 
defendant  —  may  hare  the  cause  removed,  not  wholly, 
but  only  so  far  as  relatea  1o  himself,  provided  also  it  Is 
a  suit  brought  tor  tbe  pur|)ose  of  restraining  or  en- 
joining bim,  or  is  a  suit  in  which  there  cau  bo  a  Snal 
determination  ot  tha  controversy  so  far  nB  coucerna 
him  without  the  presence  of  the  other  doteiidanta  04 
parties  to  the  cause.  ('.>)  Under  tha  "  Local  Prejudice  " 
act  ot  16S7,  the  following  conditlooa  are  ueceaaary  to 
the  exercise  ot  the  right  ot  removal:  that  the  contro- 
versy shall  be  between  a  citizen  of  the  State  in  which 
tbe  suit  is  brought  and  a  citizen  ot  another  State ;  that 
the  matter  in  dispute  ahaii  exceed  the  sum  of  tfiOO,  ex- 
cluaive  of  costs;  that  the  party  citizen  ot  such  other 
State  sbull  Ble  the  required  affidavit  slating  the  "local 
prejudice,"  etc. ;  that  the  requisite  security  for  appear- 
ing in  tbe  Federal  court  shall  be  given.  (31  IF  tbe  right, 
ot  removal  has  once  become  perFect.  It  cannot  be  taken 
away  by  any  subsequent  amendment  by  the  opposite 
party  In  State  or  Federal  court.  Jonia  v.  Fortman. 
Opinion  by  Speer,  .T. 

a  contract  is  made  for  the  sale  of  cotton  then  stored  in 
a  warehouse,  witliin  the  knowledge  of  both  parties, 
who  agree  upon  a  price,  and  the  vendor  dellven  the 
warehouse  receipts  to  tbe  purchaser  nnd  takes  a  check 
for  tbe  pure  base- price,  delivei;  may  be  inferred  with- 
out any  positive  agreement.  In  such  a  case,  it  the 
vendor  delivers  tbe  check  to  a  bank,  has  tbe  amount 
placed  to  his  credit  in  a  pass-book  by  the  officers  of  the 
bank,  and  takes  charge  of  tbe  pass-book  as  bis  own, 
the  sale  becomes  complete,  and  the  relation  ot  debtor 
and  creditor  oxiata  between  the  vendor  and  the  bank. 
ItatBlea  v.  Saulabury.    Opiulou  by  Stewart,  J. 


ConpOBATB  STOCK  —  BHA 

OS  PROCESS  AOAIXST  Assio.voH.  —  Shares  of  corporate 
stock  are  not  seizable  upon  attachment  or  execution 
against  oue  who  has  actually  assigned  ,them,  although 
sucb  BBSlgnmeut  was  made  to  defraud  creditors.  See 
GreenvBult  v.  Farmers  &  Mech,  Bk..  3  Doug.  498; 
Buckley  V,  Lowrey,  2  Mlob,  419.  Such  ibares  are  not 
leviable  at  common  law,  and  positivo  provisions  are 
requisite  to  enable  a  court  of  common  law  to  apply  Its 
power  to  tbem.  Tbey  are  intangible  entitles  and  in- 
capable of  caption  by  tbe  gross  methods  ot  that  system. 
In  order  that  they  may  be  saFely  proceeded  against 
without  going  inlu  a  court  of  equity  It  is  indispensable 
that  the  Legislature  provide  apeclQoally  therefor  aud 
prescribe  in  detail  or  at  least  In  substance  all  tbe  means 
necessary  for  the  object.  Blair  v.  Compton,  33  Mich. 
414;  Denton  v.  Livingston.  S  Johns.  96;  Hovre  T. 
Starkweather,  IT  Moss.  210;  Wiiilauison  v.  Smoob,  7 
Martin  (La.)  131;  James  v.  Pont.  &  Orov.  P.  Co.,  8 
Mich.  91.  Van  ft'ormon  v.  Jackson,  Circuit  Judge. 
Opinion  by  Graves,  J. 

muoioation  made  by  persons  interested  in  a  school  to 
the  town  superintendent  ot  schoois,  charging  an  appli- 
cant tor  a  license  to  teaob  with  improper  conduct, 
when  mode  wltbont  malice  and  wiib  a  belief  In  its 
truth,  solelyfor  tbe  purpose  oF  prevfiiting  tbe  Issue  of 
the  license  applied  for.  Is  privileged.  In  such  coses  uo 
■otton  oau  be  maintained  even  if  thecomplalut  linn- 
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tma.  If  iioC  maUciously  made.  Foster  v.  Scrippe,  39 
Mioh.  SIH;  Diokerauii  v.  Billiard,  L.  R.,  9  Excli.  T9; 
HatTiaoii  v.  Bu«h,  6  £1.  &  B.  3U.  fPeiman  r.  Habit. 
Opiuiuu  b7  Campbell,  J. 

Lost  property  —  reward  offered  —  finder  bab 
known  to  de  owner  not  tonversion.  —  (1|  the 

fliider  of  a,  luBt  arllole  [or  wblob  a  reward  is  offered  by 
the  owiiur  has  a  Uea  oil  the  article  for  such  reward. 
AocordiiiK  to  the  oommuii  lutr  thu  flnder  of  goods  loat 
oa  land  becomes  proprietor  iucaaa  the  true  owiior  does 
Dot  appear.  Aud  meanwhile  hU  right  as  fludar  is  a 
pertect  ricbt  aKniiiitt  all  otberB.  But  if  the  true  owiier 
do«ri  appear  whatever  right  the  finder  may  have  agaliut 
bim  tor  reoumpeuBe  for  the  care  and  cxpenHO  io  the 
keeping  and  preaerTatioii  of  tbe  property,  his  ataiua  aa 
fliider  onlf  does  not  give  him  an?  lieu  on  the  properly. 
Yell  If  suob  owner  offer  a  roward  (u  him  who  will  ro- 
■tore  tbe  propertj,  a  lien  tbereou  is  thereby  created  to 
theeitentoltbe  reward  soofTered.  This  doctrine  iti 
favor  of  a  lien  lu  sucb  circumstance  a  ia  so  laid  down  In 
Preetou  v.  Neale,  VI  Gray,  ZH,  and  authorities  are 
cited  for  it.  Among  tbem  istheleadiiigoaae  of  Weiit- 
irorth  V.  Day.  S  Mete.  352,  whicb  is  approved  and  fol- 
lowed In  Cummlnga  y.  Goiui,  52  I'euu.  St.  iSi.  and 
adopted  aa  correct  by  Story  (Story  on  Bailment*.  K 
121  a,  621  a),  Panmna  (3  Pars,  on  Cont.  239  [Cth  ed.]) 
and  Edwards  (Edw.  on  Ballm.,  §9  20,  08  [Sd  ed.]). 
(3)  A  refusal  by  tba  flnder  to  deliver  up  property  found 
on  the  ground  that  ha  does  not  kaow  tbe  claimant  Is 
tlie  owner  is  not  conversion.  In  Isaao  v.  Clark,  2 
Bulst.  306,  Lora  Coke  states  the  law  lu  this  wise; 
"  When  a  man  dotb  find  goods,  it  hath  been  said  and 
so  commonly  held,  tbat  if  he  do  dispossess  bimeelf  of 
tbem,  by  this  be  shall  be  discharged;  but  this  is  not 
so,  as  appears  by  12  Edw.  IV,  13.  for  he  which  fltids 
goods  Is  bound  to  answer  him  for  them  who  liacb  tbe 
property;    ! 
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he  hath  them,  ime  only  bath  thi 
therefore  he  ought  to  keep  them  safely.  A  man  tbare- 
furo  whicb  finds  goods,  if  he  be  wise,  will  then  search 
out  tbe  richt  owner  of  them,  and  so  deliver  tbem  unto 
bim.  If  the  owner  comes  unto  bim  and  demands  tbem 
and  he  answers  that  it  is  not  known  unto  bim  whether 
he  be  tba  true  owner  of  the  goods  or  niit,  and  for  this 
cause  ha  retuseth  to  deliver  them,  tbis  refusal  ia  no 

I  it  he  do  keepthem  for  bim.     Wood  v.  Firr- 

liou  by  Graves,  J. 


APBtl.  16,  ISSl. 

CnAMPCnTV— WHBN  NOT  UBFENSK  TO  ACTION.— That 
a  champertous  contract  eiist*  with  reference  to  tbe 
prosecuiiiiu  of  nn  aotiou  will  iiot  detuHt  it,  plaintiff 
having  a  good  cause  of  action.  In  Hilton  v.  Woods, 
L.  R.,  i  Eq.  Cas.  J32,  Malvin,  V.  C,  said:  "I  have 
carefully  examined  alt  the  aulhorltiea  which  wore  re- 
ferred to  in  support  of  this  argument,  and  the;  clearly 
establUb  that  when  tba  right  of  tbe  plaintiff,  in  respect 
of  whicb  ha  sues,  ia  derived  undcratilln  founded  iu 
champerty  or  maintenance,  bis  suit  will  on  that  ac- 
count naoessarily  fail.  But  uo  authority  was  cited, 
uor  have  I  met  with  any,  which  goes  the  length  of  de- 
oiding  tbat  when  a  plaintitT  bos  ati  original  aud  good 
title  to  property  he  becomes  dlaqualifled  to  sue  for  It 
by  bavlng  entered  Into  an  improper  bargain  with  bis 
•olloltor  as  to  tbe  mode  of  remnnerating  him  for  his 
pfofeSHiciunl  services  In  the  suitor  othrrwlse."  See, 
also,  Elli..r<.ugh  V.  Avers,  L.  R.,  10  Eq.  pas.  SBT;  Whit- 
«<-7r-  Kirlland.  27rr.  J.  Eq.  33.1;  Robinson  v.  Beale. 
86  Ga.  17.  Small  V.  Chicago.  Rock  Inland  A  Paeifle 
RaOroaA  Co,    Opinion  ttj  BoChrook,  J[. 


SOB BTYBOIP— PREVIOUS   DBFAtH-T  OF  PBIMCIPAL  OX 

orriciAL  BOND  WNDiSCuMED  BT  OBUOEB.  —  Where 
one  becomes  surety  upon  the  buud  of  an  employee 
given  to  an  employer  for  the  faithful  perfonnaaoe  ot 
hla  duties'  as  employee,  tbe  fact  that  tbe  employer  does 
not  Inform  the  surety  that  the  employee  has  previ- 
ously been  In  default  lu  tba  performance  ot  hie  duties 
lu  the  same  employment,  uo  Inquiry  being  made,  will 
not  discharge  such  surety.  See  M-iaa,  Life  lus.  Co.  v. 
Mabett.  It)  Wis.  667.  In  Roper  v.  Trustees  Baiiicatnoa 
Lodge,  01  111.  618,  it  is  said :  "  Where  a.  party  beoomea 
surety  upou  the  bond  ot  a  treasurer  of  a  secret  aociely 
for  tbe  faithful  application  of  monaya  In  hla  handl,  pay- 
able to  the  society,  from  the  fact  that  tbe  officers  aud 
members  of  tbe  society  knew  of  his  previous  mislp- 
propriatioQ  of  tbe  funds  Intrusted  to  him  during  the 
prior  year,  and  with  such  knowledge  re-elected  him, 
and  failed  to  oommunicate  such  fact  to  bis  sureties,  UO 
Inquiry  being  mado  of  them  by  the  sureties,  and  tbej 
doing  no  act  to  put  tho  sureties  off  their  guard  or  pre- 
veut  them  from  ascertaining  the  tacts,  no  fraud  can  be 
Imputed  to  tba  society  which  oau  be  set  np  In  avoid- 
ance of  the  sureties'  liability  on  tbe  boud."  See.  al«o, 
Hom  V.  Grave,  31  Ind.  18 ;  Atlantic  *  Paoiflo  Telegraph 
Co.  v.  Barnes,  l»  N.  Y.  3R6:  Remington  Sewing  Ma- 
obina  Co.  v.  Kozertee,  6  N.  W.  Rap.  809,2WiB.  627; 
Atlas  Bank  v.  Brownell,  II  Am.  Rep.  231,  9  R,  I.  168. 
A  surety  is  not  discharged  from  liability  from  the 
mere  fact  that  the  principal  Is  continued  iu  tbe  mas- 
ter's employment  after  ha  has  failed  to  make  payment* 
promptly,  of  which  fact  tbe  surety  has  uot  beeu  ad- 
vised. Bee  P.,  Ft.  W.  ft  C.  Ry.  Co.  v.  Sohatfer,  69 
Penu.  St.  350;  Albany  Dutch  Church  v.  Vedder,  14 
Wend.  160;  Bush  v.  CritchOeld.  *  Ohio,  738;  Jouet  v. 
United  States,  IB  Wall.  682;  Board  ot  Sup'rs  v.  Otis, 
62N.  Y.  SB;  McKeiizie  v.  Ward,  58  id.  511;  A.  &  P 
Tel.  Co,  V.  Barnes,  Ci  Id.  385.  Home  In*.  Co.  of  Sat 
York  Y.  Holway.     Oplniou  by  Day,  J. 


V7ISC0NS1N  SUPREME  COURT  ABSTRACT. 
MARCH  »,  ISai. 

Bond  —  recitals  in,  Lmrt  liabiutt.— An  indam* 
iiltylug  bond  given  to  a  sheriff  recited  that  "  Whereas 
Casper  M.  Sanger,  sheriff,  is  about  to  aelin  and  levy 
on  certain  personal  property,  about  vhMt  Aen  it  a 
.reaaoiiablt  duiibt  at  to  tlie  ownerahip,  or  I'ta  (iobilify  to 
bf!  tiiken  on  tho  said  writ  ot  attachment."  Tbe  con- 
dition ot  the  bond  was  to  indemnify  and  save  barm- 
less  Sanger,  and  those  acting  under  his  Mithorlty  ai 
such  sheriff,  "againstallauits,  actions,  Judgmenta,  exe- 
cutions, troubles,  costs,  charges  and  ezpenaea  arising  , 
or  whicb  may  be  bad  or  made  against  him,  or  any  of  > 
them,  or  which  may  be  suffered  or  sustained  by  him, 
them,  or  any  ot  them,  by  reason  or  In  eonseqaenoe  ot 
aucb  levy  and  seizure,  or  of  tbe  subsequent  prooeed- 
inga  thereon."  Held,  tbat  tbe  recital  la  the  bond  lim- 
ited and  modifled  its  Condition  and  tbat  tbe  anretles 
could  uot  be  held  liable  for  the  attorney'i  fee,  Judg- 
ment and  costs,  In  a  suit  for  rent  of  the  store  In  which 
tbe  attached  goods  were  kept  by  tbe  aherilf  after  seli- 
ure,  there  belug  no  question  of  tbe  ownership  ot  the 
property  or  Its  liability  to  be  token  by  mttBohmBnt.  In 
Bell  V.  Brown,  1  How.  (IT.  S.)  IW,  It  U  uUd:  "The 
general  rule  is  wall  settled  in  ooutrorerslsa  arising  on 
the  construction  of  bonds,  with  oonditlona  tor  the 
performance  ot  duties,  preceded  by  reottalt,  that  when 
the  undertaking  Is  general  it  shall  be  mtnlned,  snd 
Its  obligatory  force  limited  within  tbe  reeltala."  Ar- 
lington r.  Merrick,  2  Ssund.  (Part  11)  US;  Liverpool 
WatPrWorksCo.  V.  Harpley,  a  EsHt,  EOT;  Wardener. 
Bastnck,  2  Bos.  It  Pull.  I7S;  Lettdlj  T.  Bnnt,  3  BIbc. 
82;  Pepin  v.  Cooper.  Z  Barn,  ft  Ad.  tfL  Simtm-r. 
Bataiibtrger.    Opinion  by  Orton,  J. 
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Corporation 

HBCBaBABT  von  ' 

iTons.  —  Tba  statute  of  Wiscoualu  provldea  that  "  tha 
oftpltal  itoDk  of  everj  oorporatlon,  divided  into  Hharea, 
■hall  be  deemed  ptirgoiial  properCr.  and  nhea  certiQ' 
oates  thereof  are  Uaued,  aucb  shares  maj  ba  trnusfor' 
red  by  Indorsement  of  the  owner,  his  attorney  or  legal 
representatives,  and  delivery  of  the  certificates;  but 
lach  transfer  shall  not  be  valid,  except  batneon  the 
parties  thereto,  nutil  the  wuna  shall  have  been  so  en- 
tered on  the  books  of  the  corporation  as  to  show  the 
names  of  the  parties  by  and  to  whom  trauaferred,  the 
number  and  degignatloii  of  the  shares,  and  the  date 
of  the  transfer."  Held,  that  the  transfer  of  shares 
not  entered  on  the  booki  ot  the  corporation  in  accord- 
ance with  the  Btatute  is  invalid,  as  to  execution  or 
attachment  creditors  of  the  assignor,  as  well  aa  to  the 
oorporatiou  and  all  parties  liitereated  except  the  par- 
ties to  the  transfer.  See  Fialce  v.  Cnrr.  20  Me.  301; 
Shovrkegan  Bank  v.  Cutler,  is  Id.  315;  'Weston  t. 
BearRiver,  etcMln.  Co.,CCal.  ISG;  Stroatv.  Natoma, 
etc..  Co.,  g  Id.  78;  Nagleo  v.  Paciflo  Wharf  Co.,  20  id. 
S29;  Fisher  V.  Essex  Bank.  5  Gray,  3T3;  Union  Bank 
V.  Laird,  2  Wheat.  3S0;  Rock  v.  Nichols,  3  Allen,  34Z. 
/n  re  Murphy.    Opinion  by  Urton,  J. 

NeOUQESOE — IN   ACTION  I^}R  DEATH     BT,  DAHAOE 

MDBT  BE  Ai.i.EaED  AND  BHOwN.  —  In  an  action  by  a 
personal  representative,  under  the  statute  for  death 
caused  by  negligence,  some  faots  should  be  stated 
showing  that  a  pecuniary  injury  or  loss,  either  present 
or  prospective,  has  resulted  Co  the  relatives  ot  deceased. 
Merely  showing  that  deceased  left  surviving  bis  wife 
and  several  children  Is  not  enough,  and  a  oomplaint 
that  alleges  only  theao  facts  la  demurrable.  WUiton 
y.  Chieago  &  N.  W.  R.  Co.,  21  Wis.  306:  Woodward  v. 
ChioBgo  4  N.  W.  R.,Co.,  23  id.  MO;  Qnlnn  v.  Moon,  15 
N.  Y.  43i.  It  is  well  settled  that  under  this  statute  it 
Is  only  for  a  pecuniary  loss  that  tbe  action  is  maintain- 
able, and  not  lor  loss  ot  society,  or  damages  in  the 
way  ot  KolatUim.  Potter  v.  Chicago  i  N.  W.  R.  Co., 
ai  Wis.  378;  Blake  v.  Midland  R.  Co.,  10  Eng.  L.  &  Eq, 
*37;  Duckworth  v.  Johnaon,  i  Hurl.  &  N.  653.  And  it 
seems  that  correct  pleading  requires  that  facta  abould 
be  stated  In  the  complaint  showing  that  the  beneficia- 
ries have  sustained  some  pecuniary  Inaa  or  damage  by 
tbe  death,  and  that  thla  should  not  all  be  left  to  infer- 
enoe  trom  the  fact  of  killing.  See  SatFord  v.  Drew,  3 
Duer,  BUI;  Kelly  v.  Chicago,  M.  4,  St.  P.  R.  Co,,  7  N. 
W.  Rep.  291.  It  la  tme  there  are  caeea  which  intimate 
or  hold  that  merely  nominal  damages  are  recoverable. 
Chapman  v.  Rothwell,  Ellis,  B.  fe  E.  lOB;  Oldfield  v.  N. 
T.  &  Harlem  R.  Co.,  U  N.  T."  310.  But  wo  think  the 
better  rule  Is  stated  in  Dock  worth  v.  Johnaon:  "If 
there  was  uo  damage  the  act'on  Is  not  maintainable. 
It  appears  to  me  that  It  was  Intended  by  tbe  act  to 
give  eoiupensBtlon  tor  damages  sustained,  and  not  to 
enable  peisons  to  sue  In  reapeet  of  aome  imaginary 
damage,  and  so  punish  those  who  are  guilty  ot  negli- 
fsnoe  by  making  them  pay  ooata."  Regan  v.  Chicago, 
JUQipavkte  A  St.  Paul  Railvsay  Co.  Opinion  by  Cole, 
C.J. 


CRIMINAL  LAW. 


-in  I 


a  pros. 


assault  with  a  deadly  weapon  with  Intent  to  kill,  where 
the  question  of  motii-e  was  Important,  evidence  was 
admitted  for  the  State  as  to  what  occurred  between 
defendant  and  the  prosecuting  witness  about  a  week 
before  tbe  assault  and  at  a  dlatant  place  in  another 
State,  Beld,  no  error,  the  tacts  proved  having  aome 
bearing  upon  the  question  ot  motive.    Kuukle  v.  State, 


32Ind,  K».   The  rule  Is  well  stated  by  Rosooe(Cr.Ev., 

p.  92)  where  he  says ;  "  There  are  cases  in  which  much 
greater  latitude  Is  permitted  and  evidence  Is  allowed 
to  be  given  of  the  prisoner's  conduct  on  other  occa- 
sions, nbere  It  has  nootber  connection  with  the  chargtf 
under  inquiry  than  that  it  tends  to  throw  light  on 
what  were  his  motives  and  Intention  in  doing  the  act 
complained  of."  (2]  A  witness  for  Uie  aocused  (not  an 
expert)  was  aaked  whether  tha  complainant  was  "  con- 
sld«rfd  partially  deranged."  Beld,  tbit  there  was  no 
error  In  ruling  out  the  inquiry,  though  the  accused 
might  show  that  the  complainant  was  insane  by  k 
projier  queatiun  to  a  proper  witness.  There  are  au- 
thorities entitled  to  much  weight  holding  that  the 
opinion  of  a  non-expert  witness  is  not  admissible  iu 
evidenoo  to  prove  mental  condition,  although  formed 
from  personal  observation  ot  the  appearance  Bud  con- 
duct of  the  individual,  except  in  the  oaae  of  subscrib- 
ing witnesses  to  a  wllL  Boardman  v.  Woodman,  17  N. 
H.  130;  State  v.  Pike,  10  id.  390;  State  v.  Archer,  61 
id.  408;  Commonwealth  v.  Fairbanks,  2  Allen,  Gil; 
Commonwealth  v.  Wilson,  1  Oray,337.  But  tbii  atrlu- 
gent  rule  has  l>eeu  somewhat  relaxed  in  other  oases,  as 
in  Durham's  Appeal.  27  Iowa,  192,  In  whloh  it  was  held 
that  "  where  the  ineanity  of  a  person  la  the  matter  In 
dispute,  a  non-expert  witness  may  give  his  opinion, 

knowledge  upon  which  ho  bases  it,  in  regard  to  the 
sanity  of  the  person  in  queation."  The  court  said: 
"The  mere  opinion,  without  knowledge,  ot  anon-ex- 
pert Is  opinion  still.  It  is  an  interenoe  f rom  hypothet- 
ical facta  formed  by  a  person  who  avowedly  has  no 
qualification  or  legal  competency  to  form  an  opinion. 
In  the  nature  of  tbe  case  it  must  be  so."  To  the  aame 
effect  is  Hardy  v.  Merrill,  56  N.  H.  S?r,  which  overnited 
Boardman  v.  Woodman,  State  v.  Pike,  and  State  v. 
Archer,  supra,  and  followed  the  dissenting  opinion  by 
Doe,  J..  In  State  v.  Pike.  The  rule  as  stated  In  Dur- 
ham's Appeal,  sttpro.  Is  fully  sanctioned  Iu  Clapp  v. 
Pullerton,  31  N.  Y.  IM.  lUS;  Hewlett  v.  Wood,  66  Id. 
031;  Clary  v.  Oary,  2  Ired.  L.  78;  Potts  v.  House,  B 
Oa.  321;  Uibeon  v.  Qibsou,  9  Yerg.  329;  Iu  re  Tanan- 
ken,  3  Stockt,  Eq.  191;  Titlow  v.  Titlow,  61  Penn.  St. 
233.  The  opinion  ot  this  court,  written  by  the  present 
chief  justice  Iu  Burnham  v.  Mitchell,  81  Wis.  13B, 
seems  to  be  In  accord  with  the  weight  of  authority  as 
above  indicated.  It  must  be  held  that  tha  question 
put  was  Incompetent  even  under  the  moat  liberal  rule. 
Wlaconaln  Sup.  Ct.,  March  2.  1881.  Yanke  v.  Stale  qf 
Wiiconain.     Opinion  by  Cassoday,  J. 

BB  i:sTABl.THBEii  B?. —When  tbo  evidence  on  a  trial 
of  one  charged  with  murder  fails  to  establish  tbe  corpus 
(Iclicfi,  the  jury  cannot  convict  tbe  accused  upon  his 
mere  cnnfesaion  made  out  of  court,  uncorroborated  by 
any  tacts  and  circumstances  showing  the  truth  ot  HUOll 
conteeaion,  but  tt  ia  otherwise  when  tbe  corpus  dtUctt 
ia  proved  by  other  evidence  in  the  caae.  Illinois  SUp. 
Ct,.  March  21,  1881.  South  v.  People  of  lllinoia.  Opin- 
ion by  Craig,  J. 


INOB    BEFORE— REVIEW     BY    COUET    OP     INDICTMENT 

FOUND  BT.  —It  la  the  duty  of  the  court.  In  the  control 
ot  Its  proceedinga,  to  see  to  It  that  no  person  aholl  be 
subjected  to  tbe  expense,  vexation  and  contumely  ot  a 
trial  toracriminal  offense  unless  tbe  chaise  has  been 
Investigated  and  a  reasonable  foundation  shown  tor  an 
Indictment  or  information.  It  ia  due  also  to  the  gov- 
ernment to  require,  before  the  trial  of  an  accnaed  per- 
son, a  fair  preliminary  Inveatigation  of  the  charges 
against  him.  Therefore,  whenever  it  becomes  neces- 
sary to  tbe  protection  of  public  or  private  rights,  snj 
person  may  diacloae  in  evidence  what  transpired  before 
a  grand  jury.    Low's  case,  lGreeuL139;  U.  8.  v.  CooU 
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edge.  2  Gall.  363;  Burdick  v.  Hunt,  43  Jnd.  381 ;  Huide- 
koperv.  Cottoii,3  Watts.  56;  Thomas  v. Coramoii wealth. 
2  Robin.  (Va.)  795 ;  State  v. Offutt,  4  Blackf  .355 ;  State  v. 
Fassett,  16Couu.  457;  Commonwealth  v.  Hill,  11  Cush. 
137 ;  State  v.  Broujfhton,  7  Ired.  96 ;  Way  v.  Butterworth, 
106  Mass.  75;  Burdick  v.  Hunt,  43  Ind.  381.  The  rule 
is  that  whenever  it  becomes  essential  to  ascertain  what 
has  transpired  before  a  grand  jury  it  may  be  shown  no 
matter  by  whom;  and  the  only  limitation  is  that  it 
may  not  be  shown  how  the  individual  jurors  voted  or 
what  they  said  during  their  investigations  (People  v. 
Shattuck,  6  Abb.  N.  C.  34 ;  Commonwealth  v.  Mead,  12 
Gray,  167)  because  this  cannot  serve  any  of  the  pur- 
poses of  justice.  It  is  not  the  province  of  the  court  to 
sit  in  review  of  the  investigations  of  a  grand  jury  as 
upon  the  review  of  a  trial  when  error  is  alleged :  but 
iu  extreme  cases,  when  the  court  can  see  that  the  find- 
ing of  a  grand  jury  is  based  upon  such  utterly  insuffi- 
cient evidence,  or  such  palpably  incompetent  evidence 
as  to  indicate  that  the  indictment  resulted  from  preju- 
dice or  was  found  in  willful  disregard  of  the  rights  of 
the  accused,  the  court  should  interfere  and  quash  the 
indictment.  Dodd's  case,  1  Leach,  184;  People  v.  Res- 
tenblatt,  1  Abb.  Pr.  268;  State  v.  Froiseth,  16  Minn. 
298.  U.  S.  District  Ct.,  N.  D.  New  York,  Jan.  1881. 
United  States  v.  Farrington.    Opinion  by  Wallace,  D.  J. 

Trial— QtTESTiONS  to  show  prejudice  op  juror 
AGAINST  RACE  OP  ACCUSED. — On  the  trial  of  a  Chinaman 
for  robbery,  the  following  questions  put  to  each  juror 
on  behalf  of  defendant  upon  the  impanelling  of  the 
jury,  were  excluded :  **  Other  things  being  equal,  would 
you  take  the  word  of  a  Chinaman  as  soon  as  you  would 
that  of  a  white  man?'*  *'lf  the  defendant,  a  China- 
man, should  be  sworn  as  a  witness  in  his  own  behalf, 
would  you  give  his  testimony  the  same  credit  that  you 
would  give  to  the  story  told  by  a  white  person  under 
the  same  oii'cumstanoes?"  Held,  that  the  exclusion 
was  error.  Watson  v.  Whitney,  23  Cal.  375.  Califor- 
nia Sup.  Ct.,  Dec.  21,  1880.  People  of  California  v. 
Gar  Soy.    Opinion  by  Morrison,  C.  J. 


INSURAXCE  LAW. 


Life  insurance— conflict  op  law— policy  is- 
sued BY  Wisconsin  company  on  life  op  person  in 
Oregkjn,  delivered  there,  Oregon  contract  — 
fraudulent  obtaining  of  money  on  void  policy  — 
jurisdiction  —  Federal  court. — (1)  A  policy  was 
issued  from  the  office  of  the  plaintiff  in  Milwaukee, 
Wisconsin,  upon  the  life  of  M.  E.  in  Portland,  Oregon, 
and  forwarded  to  the  local  agent  there  for  delivery, 
containing  a  clause  to  the  effect  that  the  policy  was  not 
binding  upon  the  company  until  countersigned  and 
delivered  there  and  the  premium  paid  accordingly. 
Held,  that  the  contract  was  completed  in  Oregon,  that 
its  validity  must  be  determined  by  the  laws  of  Oregon, 
and  that  the  plaintiff  being  then  prohibited  from  doing 
business  in  Oregon,  the  contract  was  null  and  void. 
In  re  Comstock,  3  Sawy.  218;  Semple  v.  Bank  of  Brit. 
Columbia,  5  id.  88;  Bank  of  Brit.  Col.  v.  Page,  6  Or. 
431;  Pomeroy  v.  Manhattan  L.  Ins.  Co/,  40  III.  400; 
Thwing  V.  Great  Western  Ins.  Co.,  Ill  Mass.  109; 
Wood  on  F.  Ins.  189  and  n.  2;  Hardy  v.  St.  Luuis  M. 
L.  Ins.  Co.,  26  La.  Ann.  242;  St.  Louis  M.  L.  Ins.  Co. 
V.  Kennedy,  Q  Bush,  450.  (2)  J.  £.,  the  assignee  of 
the  aforesaid  policy,  obtained  from  the  plaintiff  thereon 
the  sum  of  $7,931.97  upon  the  false  and  fraudulent  rep- 
resentation that  the  assured  was  dead.  Htld^  that 
notwithstanding  the  illegality  of  the  contract  of  insur- 
ance the  plaintiff  might  maintain  a  suit  against  J.  E. 
to  obtain  the  money  so  fraudulently  obtained  by  him. 
Catts  V.  Phalin,  2  How.  376.  (3)  A  prohibition  by  a 
State  that  a  corporation  of  another  State  shall  not  do 
basiness  therein  does  not  prevent  8uch  oorporation 


from  suing  in  a  National  court  in  the  former  State, 
because  a  State  cannot  prevent  a  foreign  corporation 
from  suing  in  such  tribunal.  U.  S.  Circ.  Ct.,  Oregon, 
Dec.  9,  1880.  Nortliwestem  Mut.  Life  Ins.  Co.  v. 
EUioU.    Opinion  by  Deady,  D.  J.,  5  Fed.  Rep.  225. 

PARTIES  to  sue  ON  POLICY  —  INTEREST  —  FALSE 

answers   INSERTED    BY  AGENT  IN    APPLICATION. — (1) 

When  a  life  policy  of  insurance  contains  an  express 
promise  and  agreement  to  pay  the  sum  insured  to  the 
** assured,  his  executors,  administrators  or  assigns, 
ninety  days  after  due  notice  and  proof  of  the  death  "  of 
the  assured,  the  executrix  of  the  assured  is  the  proper 
party  to  bring  suit  upon  the  same,  and  a  subsequent 
provision  that  the  sum  insured  is  for  the  express  bene- 
fit of  the  wife  of  the  assured  and  their  children  will 
not  change  the  rule.  (2)  Interest  is  recoverable  on  the 
amount  of  a  life  insurance  policy  from  the  time  it  is 
due  and  payment  is  refused.  (3)  When  the  assured 
makes  a  full  and  complete  statement  of  all  facts  that 
materially  affect  the  risk,  and  the  agent  of  the  com- 
pany, acting  in  its  behalf,  in  preparing  the  application 
of  his  own  accord  writes  false  answers  to  the  usual 
questions  propounded  to  be  signed  by  the  applicant, 
with  the  advice  to  him  that  the  omitted  facts  are  im- 
material, and  the  assured  in  good  faith  adopts  the 
application  as  prepared,  the  company  will  be  estopped 
from  denying  its  liability  on  the  policy  after  receiving 
premiums,  when  loss  may  occur.  Illinois  Supreme 
Court,  March,  1881.  Massachusetts  Mutual  Life  Ins. 
Co.  V.  Robinson.    Opinion  by  Scott,  J. 

Marine  insurance  — custom  of  captains  to  in- 
sure,   BINDS    owners    for  PREMIUM. —  A   CUStom   of 

captains  of  steamboats  at  a  large  river  port  to  insure 
their  boats  and  give  premium  notes  therefor,  held  to 
be  one  to  which  there  was  great  necessity  to  give  effect, 
the  perils  of  navigation  being  so  well  known  that  a  due 
regard  for  some  indemnity  against  loss  is  justly  recog- 
nized as  a  necessary  precaution.  If  such  custom  has 
clearly  and  distinctly  proved  to  have  existed  so  long 
as  to  be  generally  known,  the  owners  of  a  steamboat 
so  insured  would  be  liable  upon  the  notes  given  for  the 
insurance.  **  Consuettido,**  said  Coke,  **  is  one  of  the 
main  triangles  of  the  laws  of  England;  those  laws  be- 
ing divided  into  common  law,  statute  law  and  particu- 
lar customs,  for  if  it  be  the  general  custom  of  the  realm 
it  is  part  of  the  common  law."  Co.  Lit.  11^15.  "A 
custom  used  upon  a  certain  reasonable  cause  depriveth 
the  common  law."  Littleton,  112,  §  169.  In  Yauheath 
V.  Turner,  Winch.  24,  Chief  Justice  Hobart  said: 
**Tbe  custom  of  merchants  is  part  of  the  common  law 
of  this  kingdom,  of  which  the  judges  ought  to  take 
notice,  and  if  any  doubt  arise  to  them  about  the  cus- 
tom they  may  send  for  the  merchants  to  know  their 
custom."  That  a  custom  so  general  and  notorioos 
may  exist  as  to  authorize  the  captain  of  a  steamboat 
to  effect  an  insurance  on  it  for  the  benefit  of  the 
owners  without  their  express  directions  is  well  settled 
by  authority.  It  would  not  be  in  conflict  with  any 
statute,  nor  would  it  be  unreasonable  or  contrary  to 
public  policy.  See  Vanness  v.  Pacard,  2  Pet.  148; 
Gordon  v.  Little,  2  8.  &  R.  353;  Eyre  v.  Marine  Ins. 
Co.,  5  W.  &  8. 116;  Snowden  v.  Warder,  8  Rawl.  101: 
McMaster  V.  Pennsylvania  Railroad  Co.,  19  P.  F.  Smith, 
374;  Carter  v.  Philadelphia  Coal  Co.,  27  id.  286;  1 
Phill.  on  Ins.  80, 83 ;  Smith  v.  Wright,  1  Cal.  48.  It  was 
held  in  Oliver  v.  Green,  3  Mass.  184,  that  a  part  owner 
of  a  vessel  who  had  chartered  the  other  part  with  a 
covenant  to  pay  the  value  in  case  of  a  loss,  might  insure 
the  whole  vessel  as  his  property,  without  disclosing 
that  he  had  a  special  property  only,  in  a  moiety  thereof. 
In  De  Forest  v.  Fulton  Fire  Ins.  Co.,  1  Hall,  94,  it  was 
held  that  a  commission-merchant  might  recover  on  a 
policy  of  insurance  for  goods  in  his  possession  deetroyed 
by  fire,  beyond  the  value  of  his  property  therein,  with- 
out any  express  orders  from  the  oontignon  of  the  goodi 
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to  efleot  BDoh  iiiaursnoe,  on  proof  tbaC  auch  was  tbe 
usage  ot  oomnitialou  merchauts  in  the  citj  of  New 
York.  PentiejlvaulK  Sap.  Cc,  Nut.  1,  1880.  ^donu 
r.  PUMurgh  Int.  Co.    Upinloa  b;  Merour,  J. 


RECENT  ENOLISM  DECISIONS. 

CAHBim— CONTRACT  EXKHPTIHO  rROU  JAABIUXT.— 

CloTsr  toed  ooDslKned  to  Che  plaintiff  by  the  defend- 
anta'  rallirsy  was  mii-deliTered  bj  the  defeudsnts,  aud 
the  plaintiffs  did  not  reaeive  it  till  after  a  Iorta[ght'» 
delay,  too  late  for  the  aeaeon's  market.  The  Eoods  bad 
been  forwarded  at  the  detendanta'  lower  rata  of  charge, 
and  therefore  by  apeolal  oootraat  "  Bolely  at  tbe  rink  of 
the  sender,  with  the  exception  that  tbe  oompany  shall 
be  responsible  for  any  willful  act  or  nillful  default  ot 
the  company  or  tbetr  servants  if  proved,  for  fraud  or 
theft  by  their  servants,  and  tor  oollislon  of  trains  con- 
vey ing  tbe  goods  within  the  company's  limits."  Htld, 
that  under  the  circumstances  there  was  unthlng  in  the 
special  contract  to  tree  the  defendants  from  their  or- 
dinary liability  as  carriers.  Q.  B.  Div.,  Mar.  21,  1881. 
Ooldsmith  v.  Great  Eattern  RailTcay  Co.  Upinioa  by 
Lindley,  J.,  U  L.  T.  Rep.  {N.  S.)  181. 

Contract  —  roR  bale  of  personal  property — 
"about"  a  word  of  zsmiATE.  — ThepUlutiffs,  hav- 
iuE  >>een  taformed  bf  S.,  a  oummlBsiuu  ageut,  that  the 
deteudaats  bad  a  quantity  ot  old  iron  iu  their  yard  for 
sale  ('•  about  160  toua  "|  wrote  to  tbe  defendants,  "  We 
are  buyers  of  Roud  wrought  scrap  iron,  tree  of  light 
and  burnt  Iron,  for  our  American  houHe,  and  under- 
stand from  Mr.  S.  that  you  have  tor  sale  about  150  tons. 
We  oau  offer  you  BOs.  per  ton."  There  were  three 
intermediate  letters  relating  to  the  place  ot  deliv- 
ery and  expense  of  carting,  and  then  the  deteudants 
wrote.  "  We  accept  your  offers  of  the  14th  aud  IHth 
inst.  for  old  Iron,  viz. :  SOs.  per  ton.  We  delivering 
alongside  vessel  in  one  ot  the  Loudon  docks.  Please 
let  us  know  when  you  can  send  a  man  here  to  see  it 
weighed,  and  also  Inform  us  where  to  send  It."  Before 
S.  saw  the  plaintiffs  he  bod  seeu  a  heap  ut  Iron  In  the 
yard  ot  deteudants,  who  were  builders,  and  aald  "Tou 
seem  to  havu  about  150  tons  there."  The  reply  was 
"Yes,  or  more."  The  defendants  only  delivered 
forty-four  tons,  that  being  the  quantity  of  the  heap  iu 
the  yard,  and  the  plaiutiffs  recovered  501.  damages  in 
an  action  for  short  delivery.  Held,  that  the  words 
"  about  160  tons"  were  merely  words  ot  estimate  aud 
expectation,  and  there  was  no  warranty  as  to  quantity, 
and  therefore  the  defendants  were  not  bound  to  de- 
liver ISO  tons;  that  the  subject-matter  of  the  contract 
was  not  ISO  tons  ot  Iron,  but  the  iron  which  8.  had 
seeu  in  the  defendants'  yard.  C.  P.  Div.,  Ffb.  33, 1881. 
jHcLoj/A  Co.  v.  Perry  *  Co..  Opinions  by  Grove  aud 
Lindley,  JJ.,  14  L.  T.  Rep.  (N.  S.)  152. 


SSYLOCK  V.  ANTONIO.* 


vs.  !■  Suit  for  default  on  bond. 

Antonio.  J 

TH19  case  was  originally  tried  in  Venice  and  appears 
in  Shakspeare's  reports.  Shylock,  money-lender, 
loaned  to  one  Antonio,  n  inercliant  ot  Venice,  3.000 
ducats,  onconditloD  that  If  they  were  not  repaid  within 
u  certain  time  Antonio  should  forfeit  "one  pound  of 
flesh  nearest  his  heart."  the  Bumci  to  be  talien  by  plaint- 
iff. Default  was  made  by  defendant,  who,  however, 
before  the  judgment  against  him  was  recorded,  tend- 
ered 6,000  ducats,  which  plaintiff  refused. 
HM,  that  his  tender  was  too  late. 

■  Bee  tl  Alb.  L.  J.  mi  » Id.  BOS. 


Held,  that  Shylook  could  lawfully  take  the  pound  of 

flesh. 
Htld,  that  It  in  BO  doing  he  shed,  spilled  or  caused  to 

flow  any  of  Antonio's  blood,  he  was  liable:  and  that 
:  must  take  uelther  morA  nor  leas  than  a  pound :  and 
Htld,  that  by  exacttug  the  forfeit,  plaintiff  (an  alien) 
Bs  guilty  of  conspiracy  against  the  lite  ot  a  free  citl- 
■n  of  Venice,  hence  that  his  property  should  be  oon- 

flscated,  one  half  to  go  to  tbe  State,  the  other  half  to 

plaintiff. 
Judgment  to  this  effect,  as  recorded.    It  is  now  up 

Shylock,  Plaintiff  in  trror,        1 

vs.  [xotUmfor  ui->r 

Thb  Cohhonwealth  of  Vikiob,  I  trial. 

Defendant  in  error.  J 

Tbe  undersigned,  as  counsel  (or  the  heirs  and  assigtu 
of  Shylock,  plaintiff  In  error  in  the  above-entitled  ac- 
tion, respecttuily  represents  as  good  aud  sufflclent  rea- 
sons for  a  reversal  of  judgment ; 
lat.  That  hia  client  was  not  represented  by  oouDsel. 
Zd.  Appellant  excepts  to  the  judge's  charge  iuUwt 

"  Upon  my  power,  I  may  dismiss  this  court 
Unless  BeUoiio,  a  learned  doctor. 
Whom  Itiave  sent  for  (o  detenaiiie  this. 
Come  here  to  day . " 

We  chilni  that,  being  himself  the  authorized  magis- 
trate, he  had  no  power  to  send  tor  anybody.  There  Is 
DO  evidence  to  sbuw  whu  Bellarlo  was,  why  he  should 
be  sent  for.  or  what  he  had  to  do  with  the  case.  He 
may  have  been  the  judge's  side-partner,  or  was  per- 
haps a  local  "  boas  "  iuVenice;  but  the  judge  had  ao 
right  to  send  tor  him.  As  an  expert  In  matters  ot  fact 
his  evidence  would  be  admissible  only  on  snbpceua 
from  either  aide.  Experts  iu  law  are  never  regarded 
with  favor.  It  Bellnrlo  was  Judge  of  a  higher  court, 
the  case  would  have  reached  him  on  appeal.  To  «end 
for  him  was  clearly  irregular. 

3d.  Tlietenderof  6.000  ducats  was  not  sufflclent,  and 
we  were  jUBtlBed  in  our  refusal.  The  money  should 
have  been  deposited  with  the  judge  pending  hearing. 

4th.  Shy  look's  mutluu  was  tor  an  attachment  against 
the  person  of  Antonio.  The  power  of  the  judge  to 
issue  this  was  not  dlaoretionary  but  mandatory. 
Therefore  it  could  be  opposed  ouly  for  irregularity  In 
the  bond.  Defendant  did  not  claim  this.  Therefore 
the  order  should  have  issued  without  parley. 

5ih.  Bellario  not  arriving,  the  Judge  admitted  a  man 
from  Rome  named  Balthasar,  aud  permitted,  contrary 
to  ail  preoedent  in  evidence,  a  letter  of  introduction 
to  bo  read  written  by  Bellarlo  and  dated  Padua.  It  is 
clear  from  thia  that  Bellario  was  running  the  court. 
We  except  to  the  letter  ot  liitroduotlon  as  lDadmt»^ 
Bible  and  to  Balthasar  as  Irrelevant.    Bellario  wrote: 


Clh.  We 
There  lauothin 
either  aide.    It 


We  submit,  from  the  Irregularity  of  his  action,  that 
Bellario  knew  no  more  law  than  a  polioe  Justice.  No 
one  asked  his  opiulon,  and  it  was  clearly  inadmissible 
when  sent  by  word  of  mouth  through  Balthasar.  The 
latter  was  nol  identlQed.  Bellarlo's  remark,  "lam 
very  sick,"  was  probably  a  mistake  of  the  stenog- 
rupber.  'The  context  shows  that  It  ought  to  have  been 
"I  am  very  fresh." 

>  the  introduction  ot  Balthasar. 
show  that  he  was  summoned  by 
t  claimed  that  he  was  a  judfce,  and 
be  does  not  seem  to  have  been  sworn  as  a  witness. 
Being  a  lawyer  In  Rome,  he  had  obviously  no  oummle- 
sion  to  practice  in  tho  Venice  courts. 

7th.  Tbe  Judge  erred  in  greeting  Balthasar:  "Give 
me  your  band.  Come  you  from  old  Bellario  f"  This 
waa  entirely  niidlguifled.  and  in  current  parlance,  U, 
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■we  Bubmit,  equivalent  to;  "Shake!  How'b  the  old 
man!"  or.  '■ahiike!  How's  liUuibsT"  Clt-arly,  atjaiiJ, 
B«llari'>  faa  ruuulitK  tbn  court. 

Blh.  We  except  to  Bnltbuar  being  ex&mlned  by  the 
Judge,  Bud  also  to  the  speeob  : 

"AdMhIo  and  old  Shytock,  boUi  atiuid  forth." 

9th.  Wo  object  to  BalthBBBT'K  question  :  "  Is  your 
nSime  Shf  look  ?  "  Tlie  direct  examiiiBtloii  waa  over,  and 
this  qaestion  eoQld  nut  be  naked  in  rebuttal. 

lOtb.  We  object  and  except  to  this  evidence : 

Bal,  Do  70U  cODTeSB  the  bond  f 

AM.  1  do. 

Bal  Then  must  tbe  Jen  be  niercitul. 

lltb.  Wc  represent  tbat  ag  aooii  at  the  judRe  per- 
ceived that  Balthasar  hnd  Ihe  i-nr  (it  Bellario.  be  per- 
mitted him,  contrary  to  law  and  right,  tu  run  the 
court  to  the  dlBadvauIagu  uf  appellant.    We  oSer  to 

a.  That  Calthasar  was  an  Impostor,  being  in  reality 
Portia. 

b.  That  be  |or  Ebe)  not  otily  was  not  a  "  yuuut;  doc- 
tor of  Rome."  but  never  was  lu  Rome,  being  a  resi- 
dent and  freeholder  of  Bplmont. 

e.  Thnfold"  BellariowBK  either  deceived  in  the 
person  or  else  a  party  to,  and  abettor  of.  a  conspiracy 
against  Shylock. 

li.  That  Portia  was  at  the  lime  the  wife  of  BaBsanio 
Atid  an  interested  party  In  the  suit,  and  hence  estopped 
from  judging  Id  the  matter. 

I.  That  the  State  could  not  prollt  by  tbin  rraud.  A 
new  trial  is  therelore  mandatory.   - 

12tb.  We  submit  tbat  when  the  judge  aaw  — as  be 
must  have  seen — that  a  woman  bad  bi^un  to  argue 
the  quesllon,  bis  only  oourao  was  lo  adjourn  the  court, 
and  tbua  save  those  present,  since  It  is  clear  that  a 
woman's  arguments  are  subjects  tor  exception,  espeoU 
ally  where  money  is  concerned. 

laih.    The  judge,    for  reasons   which   the  appellant 
will  herwifter  show,  permitted  Balthoaar  to  pronounce 
Lhla  decision  o(  the  court,  lu  which  we  except : 
"If  Iboiicul-Btmore 
Or  1c«s  than  a  just  pnuncj.  risy.  if  tlie  scale  do  turn 
But  In  tbe  entlmatlon  of  n  hair. 
Thou  dlesi  aoil  thy  ^ixkIh  are  coaflscsted." 

Ourgroujids  uf  objection  are: 

That  In  the  cutting,  not  Shylock,  bnt  Antonio,  would 
die.    Question  of  fact. 

That  it  Shylock  died,  they  eonjd  not  coaOsoate  hia 
goods,  as  they  were  already,  by  will,  left  to  the  State. 
Question  uf  record. 

That  it  WBB  his  privilexa,  as  a  judgment-debtor,  to 
take  Uia  than  a  pound  If  he  chose.    Question  of  law. 

Uth.  Sbylock  having  made  a.  motion  (or  a  writ  of 
attachment  and  this  not  being  granted,  be  was  entitled 
to  a  mandamuH  airalnat  the  judge,  issued  either  by  old 
Bellarin  or  soma  magistrate  of  competent  Jurisdiction. 
He  waa  right  in  retualiig  to  a  compromise. 

16th.  We  wiUclalmanBwtrial.^rstaroveraalof  tho 
jDdgnient;  seRoiirl,  restitution  o(  the  amounts  paid 
over  bj  appellant,  together  with  costs  and  interest  1 
date:  tltlnt,  ravooation  o(  his  testament,  made  and* 
durcsa,  giving  the  moiety  of  bis  possoaalonB  lo  Lorenzi 
tbe  sweet  singer  of  Venice,  and  his  son-ln-taw;  an 
Jourlh.  an  order  of  Inquiiy  respecting  old  Bellario,  I 
••aertain  what  he  made  by  tbe  transnatinu. 

16th  and  last  exception  ;  The  failure  o(  the  judge  I 
properly  temiinata  the  session,  and  his  remark  I 
Gratlanu,  one  of  Antonio's  witnesses: 

Blr,  I  entreat  you  home  wlUi  me  to  dinner. 

We  conceive  that  on  our  showing  we  are  entitled  to 
anew  trial,  and  petit  ion  for  the  same. 

And  your  subscriber  will  ever  pmv. 

E&NEST  HA-Bvnai. 


COnRESPONDBNCE. 

Editor  of  tltf  AIIhi"i;  Luib  Journal : 

Chapter  11*9  of  Laws  uf  1^1.  as  published  in  supple- 
ment to  \i.BANr  Law  JounNAL,  purports  to  amend 
section  15  of  chapter  182  of  Laws  of  1^.  There  is  no 
section  15.  The  law  Is  evidently  intended  to  amend 
subdivision  1&  of  section  1  ot  said  chapter  183 . 

LocKPORT,  JHai;  9, 1881.  G. 


W£ir  YORK  COURT  OF  APPEALS  fECISlOWS. 

THE  following  decisions  were  handed  down,  Friday. 
May  13, 1881 : 
Orders  alHrmed  with  costs  — in  re  Kendall;  In  re 
A<idretc»;  In  re  Strldeer;  InreN.  T.  C.  i  H.  Jl.  B. 
Co.,  to  acquire  lands  of   Cox;  In  re  Lange;   In  re 
Clarkt;  InreAmoid;  In  n  Sedoieiek;  Itetd  -r.  Stdg- 

vick;  Inre  agiHgument  qf  Balld;/. Order  reversed 

with  costs  —  Carlrton  v.  CuWeloii. Order  atBrmed 

and  judgment  absolute  for  defendant  on  stipulation. 

with  costs  — I.ruchv.  Aiidrraaii. Appeal  dismissed 

with  costs  —  Tafipan  v.  Slate  Bofift  of  A'tw  iJruii8ic(cfe ; 
Lanipeorihy  v.  OniBfOO  J:  Oiiondofla  ins.  Co. ;  PoertiMti 
V.  A'racAI;  .'HcMicliael  v.  KHmer;  Tht  People  tx  rtl. 

VlHtr  &  llcluwnre  Railroad  Co.  v.  Smith. Motion 

denied  with  (10  ooeti  —  CautfltId  v.  Sullivan. 

NOTES. 

IN  TomlUie  v.  Tijltr,  H  L.  T.  187,  it  waaheld  by  Hub 
and  Maidsty,  JJ.,  sittiog  in  an  election  ease,  that 
the  post-ofllae  authorities  (who  lu  England  condaet 
telegraphic  00mm uui cations)  may  be  ordered  to  pro- 
duce speoifled  telegrams.  ''The  Legislature,"  said 
Lusb,  J.,  "  when  they  transferred  the  telegrams  to  the 
post-olBce.  intended  that  the  public  should  be  just  as 
well  off  aa  they  were  before,  uihrn  Ih^u  eoiild  alumyt 
enmpei  a  telegraph  company  lojiroduct  lite  lelegramt, 
just  aa  theij  could  comptlan]/  ptrxoit  to  firodtfee  a  Itlier.'^ 
Baron  Bramwell's  docislou  to  the  contrary.  In  the  Tiiun- 
lon  election  case,  was  declared  to  bo  overruled.  Tbli 
brings  tbe  English  decisions  on  this  topic  In  harmony 

with  our  own. The  Cnlifnrnia  Supreme  Court,  la 

People  V.  CiidTnnit,  March  80,  IBSl,  held  tbat  the  rtgbt 
to  prosecute  an  appeal  is  "property"  within  a  statute 
punishing  threats  to  extort  money  or  property,  the 
throats  being  designed  to  oompel  the  abandoiinient  of 

the  appeal. Texas   is   to   have  a  capitol    coating 

«1.500,000. Judge  Walker,  o(  the  Illinois  Supreme 

Court,  had  hia  pocket  picked  of  MOO  recently,  by  two 

men  who  politely  asBlated  him  on  board  tho  oars, 

Bladty.  17A!ri',isn  recent  BoutbCorollna  case. The 

current  number  of  Abbott's  New  Cases  oontaiuaa  not* 
on  commingling  proceed!. 

At  tbe  tost  English  bar  examination  42  of  102  stn- 
denlB  were  plucki'd. A  competent  juror. —  Law- 
yer—  Have  you  any  flied  opinion  about  any  IbliigT 
Juror  —  No.  Lawyer — la  jouroiind  so  porous  that  It 
can  leacb  out  all  post  tacts,  memory,  Impresalon  and 
sense  of  jualice?  Juror  — It  can.  Lawyer— Would 
you  acknowledge  on  due  evidence  that  you  were  not 
your*eir,  but  aoraebody  else?  Juror—  I  would.  law- 
yer— Are  jou  aure,  without  due  legal  proof,  tbat  It  la 
1  who  am  speaking  to  you  now?  Juror  —  lam  not. 
Lawyer  — Ton  aaaume  that  this  la  tho  year  ISSl  A,  D., 
but  you  are  open  to  the  oouvlctlun,  on  due  and  suffi- 
cient evidence,  that  It  may  be  1881  B.  C,  do  you  notf 
Juror  — I  does.  Lawyer— Too  are  of  the  masculine 
gender?  Juror  — I  am.  But  on  due  and  euffident 
evidence  being  produced  you  would  even  in  this  re- 
apeob  be  willing  to  admit  you  might  bo  mlstaktnl 
Jnror  —  I  might.  Lawyer — Swear  thla  gentleman. 
He  is  the  juror  we  long  have  sought  and  n 
,  oause  we  found  bini  not.—  OraptUo  (N.  T.) 
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CURRENT  TOPICS, 


MR.  HARTWELL'S  review  of  the  legal  **  dissec- 
tion acts,"  read  at  the  Social  Science  Conven- 
tion, is  very  interesting.     He  discusses  the  diflSculty 
arising  from  the  abhorrence  of  dissection  in  society, 
and  the  demand  for  liberally-educated  and  skillful 
surgeons.     He  says,  **with  truth   it  maybe  said 
that  in  Massachusetts  a  student  or  teacher  of  anat- 
omy cannot  be  found  who  is  not  indictable  under 
the  statute  of  1815."    He  advocates  the  assignment 
of  unclaimed  dead  bodies,  and  of  those  of  persons 
killed  in  duels  or  capitally  executed,  to  the  medical 
schools  instituted  by  the  States.     Such   is  the  law 
in  Massachusetts.     The  New  York  act  of  1789  must 
be  considered  as  the  first  American  anatomy  law. 
It  was  passed  the  year  after  the  famous  **  doctors' 
mob  "  in  New  York  city.     The  first  section  prohib- 
its the  removal  of  dead  bodies  for  dissection,  and 
the  second  section  permits  the  courts  in  passing 
capital  sentence  to  award   the  body  to  the  surgeons 
for  dissection.     Mr.  Hartwell  continues:     ** Enact- 
ments similar  to  the  New  York  act  of  1789,  section 
1,  have  since  been  passed  by  the  following  States: 
Alabama,  Arkansas,  California,  Connecticut,  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Maine, 
Massachusetts,    Michigan,    Minnesota,    Mississippi, 
Missouri,  Nebraska,  New  Hampshire,  Ohio,  Oregon, 
Pennsylvania,  Rhode  Island,  Tennessee,  Texas,  Ver- 
mont, Virginia,  West  Virginia,  and  Wisconsin.     Of 
the    above-mentioned    States,    Kentucky,    Oregon, 
Rhode  Island,  Texas  and  West  Virginia  have  no  an- 
atomy acts;  while  Rhode  Island,  Texas  and  West 
Virginia  have  no  medical  schools.     The  laws  of  nine 
States,  namely,  Colorado,  Delaware,  Florida,  Louis- 
iana, Maryland,  Nevada,  New  Jersey,  North  Caro- 
lina, and  South  Carolina,  are,  so  far  as  the  writer 
has  been  able  to  learn,  silent  regarding  grave-rob- 
bery.     While  the    Territories    of   Dakota,   Utah, 
Washington,  and  Wyoming,  have  laws  for  the  pro- 
tection of  sepulchres,  the  District  of  Columbia  has  no 
such  law."     **  The  second  section  of  the  New  York 
act  of  1789  has  developed  into  the  acts  of  twenty- 
four  States.    The  following-named  States  have  legal- 
ized  dissection:     *Alabama,  *Arkansas,  California, 
♦Colorado,  *Connecticut,  *Georgia,  *Illinois,  ♦Indi- 
ana, Iowa,  ♦Kansas,  ♦Maine,  ♦Massachusetts,  Michi- 
gan, Minnesota,  ♦Missouri,  ♦Nebraska,  New  Hamp- 
shire, ♦New  Jersey,  ♦New  York,  Ohio,  Pennsylva- 
nia,  ♦Tennessee,   Vermont,   and   Wisconsin.      The 
States  whose  names  are  starred  in  the  above  list 
make  specific   provision  for  the  dissection  of  the 
bodies  of  certain  deceased  criminals,  chiefly  mur- 
derers.    It  is  to  be  remarked  that  some  of  them 
make   no  other  provision   for  anatomical  science. 
The   acts  of  the  following   States  may  be  termed 
fairly  liberal:    Arkansas,   California,    Connecticut, 
Illinois,    Indiana,    Iowa,    Kansas,    Massachusetts, 
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Michigan,  Minnesota,  New  Hampshire,  New  York, 
Ohio,  Pennsylvania,  and  Wisconsin.  The  acts  of 
Alabama,  Colorado,  Georgia,  Maine,  Missouri,  Ne- 
braska, New  Jersey,  Tennessee,  and  Vermont,  are 
illiberal." 

The  New  York  Herald  has  a  communication  from 
a  member  of  the  bar  and  something  to  say  editori- 
ally concerning  the  recent  *  *  banquet "  to  Surrogate 
Calvin.  We  have  felt  impelled  to  say  something 
on  the  same  subject,  and  as  there  was  no  effort  to 
keep  the  ** banquet"  a  secret,  we  see  no  reason  why 
we  should  not  comment  on  it.  It  strikes  us  as  a 
very  improper,  undignified,  and  unpleasant  affair. 
Why  should  a  judge  be  publicly  fed  and  praised  in 
speeches  because  he  has  done  his  duty  ?  Especially, 
why  should  this  feeding  and  puffing  be  done  by  the 
lawyers  who  are  in  the  habit  of  practicing  before 
him,  and  who  are  in  some  measure  dependent  on 
him  for  patronage  ?  The  surrogate  has  unqestiona- 
bly  been  a  remarkably  faithful,  intelligent,  and  im- 
partial officer,  but  he  should  find  his  reward  in  pri- 
vate. Let  him  eat  h;s  own  victuals  and  drink  his 
own  drink  in  the  consciousness  that  he  has  done 
well ;  let  his  friends  give  him  words  of  praise  in 
private,  if  they  will .  Let  us  reserve  these  public 
demonstrations  for  the  winners  of  boat-races  and 
billiard  matches,  for  acrobats,  actors^  singers,  and 
the  managers  of  political  canvasses.  This  feature 
of  oiu*  society  is  a  disgusting  one.  If  any  one  has  an 
axe  to  grind  with  a  public  man  he  gets  him  up  a 
public  dinner,  or  gives  him  a  cane,  or  a  silver  service, 
and  thus  assumes  to  take  possession  of  the  public 
man.  In  respect  to  a  judge,  it  is  difficult  to  say 
who  deserves  the  severest  blame  —  the  lawyer  who 
offers,  or  the  judge  who  accepts  such  fulsome  in- 
cense. We  are  glad  to  believe  there  are  few  of  our 
judges  who  would  so  degrade  themselves.  If  any 
lawyer  should  offer  such  an  insult  to  Judge  Davis, 
he  would  probably  commit  him  for  contempt,  and 
for  once  in  our  lives  we  sliould  be  on  his  side.  Im- 
agine such  an  offer  to  Chief  Justice  Waite,  or  Chief 
Judge  Folger  1  Again,  if  this  sort  of  thing  is 
proper,  the  omission  in  other  cases  is  a  tacit  reflec- 
tion on  those  who  are  not  dined  and  flattered.  If 
Surrogate  Calvin  deserves  one  dinner  and  so  many 
speeches,  how  many,  for  example,  does  Judge 
Blatchford  deserve  ?  Those  who  practice  in  his 
court  would  say  he  should  have  a  **  banquet  "at 
least  once  a  month.  In  this  banquet  to  the  surro- 
gate tliere  is  probably  no  consciousness  of  improper 
motive  on  either  side,  but  the  parties  to  it  should 
know  how  it  looks  to  the  profession  and  the  public. 
We  hope  it  will  be  the  last  of  its  kind,  as  we  be- 
lieve it  was  the  first. 


We  have  received  from  Mr.  John  B.  Gale,  of  Troy, 
a  pampiilet  entitled  **  Affinity  no  Bar  to  Marriage." 
It  was  called  out  by  Bishop  Doane's  pamphlet  enti- 
tled **  God's  Law  of  Marriage,"  and  the  action  of 
the  late  Episcopal  general  convention,  condemning 
marriage  of  a  widower  with  the  sister  of  his  de- 
ceased wife.     Mr.  Gale  is  not  only  a  learned  lawyer, 
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and  a  remarkably  acute  and  ingenious  reasoner, 
but  an  unusually  well-read  theologian,  and  an  in- 
cisive and  elegant  writer ;  and  in  consequence  we 
feel  rather  sorry  for  the  bishops  and  their  adlier- 
ents.  Mr.  Gale  does  not  leave  tliem  a  leg  to  stand 
on,  it  seems  to  us.  Perhaps  all  our  readers  do  not 
understand  the  basis  of  the  idea  that  such  marriages 
are  immoral.  It  is  this:  In  Leviticus,  v.,  6,  it  is 
said:  **None  of  you  shall  approach  to  any  that  is 
near  of  kin  to  him."  This,  we  are  told  by  the  theo- 
logians, is  a  mis-translation;  it  should  be,  ^' flesh  of 
his  flesh."  Now  what  of  that?  Why,  the  Bible 
also  says  that  husband  and  wife  are  **  one  flesh." 
Therefore  the  wife's  sister  is  flesh  of  the  husband  ! 
This  is  indeed  a  mystery  !  How  the  bishops  get 
over  the  Levitical  injunction  that  the  man  should 
espouse  his  brother's  widow,  and  the  fact  that 
Christ  did  not  rebuke  his  questioners  for  put- 
ting to  Him  the  problem  of  the  seven  times  repeated 
case  of  this  kind,  does  not  appear.  And  this  is 
the  foundation  upon  which  the  convention  have 
grossly  shocked  the  delicacy  of  many  of  the  purest 
women  in  the  land,  and  impugned  the  motives  of 
their  husbands  in  espousing  them.  And  this  is  the 
foundation  upon  which  the  report  of  the  convention 
declares,  that  where  the  wife's  sister  acts  as  nurse 
"in  a  long  illness  of  the  wife,  relations  are  formed 
and  pledges  are  prematurely  interchanged  as  to 
prospective  marriage,  and  guilt  too  commonly  en- 
sues I "  Why  guilt  should  be  any  more  common 
where  the  nurse  is  the  sister-in-law  than  where  she  is 
not,  we  are  not  instructed.  We  quite  agree  with  Mr. 
Gale  that  the  statement  is  too  sweeping.  It  would  be 
ridiculous  to  engraft  on  our  system  a  fantastic  super- 
stition that  England  is  rebelling  against  and  strug- 
gling to  throw  off.  Seven  times  have  the  House  of 
Commons  by  enormous  majorities  voted  to  abolish 
this  rule,  and  seven  times  have  the  House  of  Lords 
by  narrow  majorities  preserved  it.  The  last  time,  a 
year  or  two  ago,  the  measure  was  saved  by  a  major- 
ity of  eleven,  precisely  the  number  of  bishops  in  the 
upper  house  voting  that  way.  It  is  due  to  the 
Episcopal  convention  to  say  that  the  English  rule 
was  recommended  by  a  majority  of  only  four  of 
forty-four  bishops,  although  —  horresco  re/erens  — 
the  names  of  some  lawyers  are  appended  to  the 
majority  report.  We  intend  to  review  this  subject 
more  carefully  hereafter. 


The  Michigan  Legislature  recently  passed  an  act 
requiring  the  judges  of  the  Supreme  Court  to  pre- 
pare the  head-notes  to  their  opinions.  The  judges 
have  addressed  a  letter  to  the  governor  on  the  sub- 
ject, strenuously  objecting  to  the  law,  on  the  grounds 
that  it  detracts  from  the  dignity  and  importance  of 
the  office  of  State  reporter,  and  renders  the  head- 
notes  public  property,  free  for  publication  by  any- 
body, and  thus  infringes  the  rights  of  the  present 
contractors  for  publishing  the  State  reports.  The 
Central  Law  Journal  observes :  *  *  The  judges  might 
have  added,  as  a  reason  against  the  expediency, 
that  it  would  be  productive  of  no  little  confusion 
Xrom  discrepancies  which  would  inevitably  arise  in 


the  construction  and  comparison,  by  inquiring  mem- 
bers of  the  bar,  of  the  language  of  the  syllabus  and 
opinion  respectively.  Each  would  be  a  part  of  the 
record  and  the  language  of  the  court,  and  therefore 
entitled  to  equal  credit ;  but  in  the  nature  of  things, 
discrepancies  would  arise.  It  is  very  difficult,  if 
not  impossible,  in  a  syllabus,  to  state  the  meaning 
and  effect  of  an  opinion  so  as  to  avoid  the  possibil- 
ity of  mistake.  And  if  the  opinion  in  some  minor 
point  seemed  inconsistent  with  the  syllabus,  annoy- 
ing difficulties  would  result."  We  cannot  fully  as- 
sent to  this,  because  there  are  many  States  where 
the  head-notes  are  written  by  the  judges,  and  con- 
stitute the  decision,  the  opinion  being  merely  ex- 
planatory, and  not  always  requisite.  The  other 
way,  however,  we  think  the  best,  and  we  agree  that 
unless  the  judges  are  relieved  from  writing  opin- 
ions, they  should  not  be  saddled  with  the  reporter's 
peculiar  duties.  It  would  be  an  advantage,  how- 
ever, if  the  judges  would  always  state  the  facts, 
and  the  reporter  should  be  forbidden  to  re-state 
them.  This  duty  can  be  performed  by  none  so  well 
as  by  the  judges,  and  the  statement  by  them  must 
always  assist  them  in  the  elaboration  of  the  opinion. 
Our  reports  would  be  relieved  from  a  good  deal  of 
padding  if  this  course  were  adopted. 


NOTES  OF  CASES. 


THIS  week  we  note  a  group  of  horse  cases.  In 
Kellogg  v.  Lovely^  Michigan  Supreme  Court, 
April  27,  1881,  8  N.  W.  Rep.  697,  the  defendant, 
in  October,  1878,  sold  plaintiff  a  mare,  buggy,  and 
harness,  taking  his  note,  with  a  mortgage  upon  the 
property,  for  the  entire  amount  of  the  purchase 
price.  At  the  time  of  the  sale  the  mare  was  with 
foal,  which  was  bom  in  June  following.  July  first 
the  mortgage  became  due,  and  not  being  paid,  the 
mortgagee  took  possession  of  all  the  property,  in- 
cluding the  colt.  Held,  that  the  mortgage  gave 
him  a  right  to  the  colt,  and  he  was  not  ffuilty  of 
trespass  in  so  taking  it.  After  commenting  on  the 
general  doctrine  that  the  yoimg  of  animals  under 
mortgage  are  subject  to  the  mortgage,  and  observ- 
ing that  this  holding  may  have  originated  in  the 
doctrine  that  the  increase  belongs  to  the  owner  of 
the  mother,  and  the  mortgagee  of  chattels  is  the 
legal  owner,  the  court  observed:  '*  The  case  before 
the  court  belongs  to  a  peculiar  and  exceptional 
class,  and  it  may  be  disposed  of  without  bringing 
into  question  the  general  doctrine.  As  previously 
stated,  the  mare  was  carrying  her  colt  when  Lovely 
sold  her,  and  the  plaintiff,  not  paying  any  thing 
whatever,  gave  back  at  the  same  moment  a  chattel 
mortgage  for  the  entire  price.  There  was  no  inter- 
val of  time  between  the  sale  and  mortgage.  Each 
took  effect  at  the  same  instant  The  whole  was 
substantially  one  transaction.  Now  it  is  a  rule  of 
natural  justice  that  one  who  has  gotten  the  prop- 
erty of  another  ought  not  as  between  them  to  be 
allowed  to  keep  any  part  of  its  present  natural  inci- 
dents or  accessories  without  payment^  and  that  the 
party  entitled  should  have  the  right  to  regard  the 
whole  as  being  subject  to  his  claim.    The  one  ouglit 
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not  to  suffer  loss,  nor  the  other  effect  a  galD,  through 
a  mere  shuffle,  and  whatever  fairly  belongs  to  the 
thing  in  question,  as  the  young  the  dam  is  carrying, 
belongs  to  her,  ought  to  be  as  fully  bound  as  the 
thing  itself,  unless  indeed  there  are  circumstances 
which  imply  a  different  intention.  It  is  not  imrea- 
sonable  to  construe  the  act  of  these  parties  by  these 
principles  and  to  consider  that  when  Lovely  sold 
the  mare  without  receiving  •  any  thing  down,  and 
Kellogg  gave  back  the  mortgage  for  the  whole  pur- 
chase price  to  be  due  before  the  colt,  according  to 
the  ordinary  course  of  things,  would  be  old  enough 
to  be  separated  from  the  mare,  it  operated  as  well 
to  hold  the  colt  as  to  hold  the  mare  herself.  The 
intendment  is  a  fair  and  just  one  that  the  security 
was  to  be  so  far  beneficial  to  Lovely  as  to  preserve 
to  him  the  right  to  claim  at  the  maturity  of  the 
mortgage  the  same  property  he  would  have  had  in 
case  he  had  made  no  sale.^'  That  the  mortgagee  of 
animals  with  young  is  the  owner  of  the  increase 
was  held  in  Forman  v.  Proctor,  9  B.  Monr.  124; 
Thorpe  V.  CowUb,  7  N.  W.  Rep.  677. 


The  next  case,  Ghinderson  v.  Hiehardson,  Iowa  Su- 
preme Court,  April  22,  1881,  8  N.  W.  Rep.  175, 
involved  a  horse  trade  on  Sunday.  It  holds  that 
an  action  for  damages,  under  the  statute,  for  know- 
ingly offering  to  trade  a  horse  diseased  with  gland- 
ers, cannot  be  maintained  when  the  trade  was  made 
on  Sunday.  After  laying  down  the  doctrine  that 
the  law  will  not  intervene  between  parties  to  an 
illegal  contract,  to  help  one  to  damages  against  the 
other  for  a  matter  growing  out  of  it,  the  court  ob- 
served; **  Counsel  for  appellee  contends,  however, 
that  this  action  is  not  for  fraud  or  breach  of  war- 
ranty, but  that  it  is  an  action  for  damages  against 
the  defendant  for"  **a  crime,"  and  that  **the  de- 
fendant cannot  escape  Uability  by  asserting  that  his 
unlawful  and  criminal  act  was  committed  on  Sun- 
day." '^It  appears  %o  us  that  by  all  the  allegations 
of  the  petition  the  plaintiff  bases  his  right  to  re- 
cover by  reason  of  the  contract  for  the  exchange  of 
the  horses.  To  support  these  allegations  it  is  abso- 
lutely essential  that  he  show  that  the  exchange  was 
actually  made.  He  could  establish  his  damages  in 
no  other  way.  It  was  therefore  incumbent  on  him 
to  show  the  contract  as  he  alleged  it  to  be.  This 
he  could  not  do,  for  the  law  leaves  the  parties  to 
such  contracts  where  they  place  thamseWes.  In 
other  words,  as  appears  from  the  petition,  both 
these  parties  were  active  participants  in  violating 
the  law  by  entering  into  a  contract  on  Sunday.  The 
plaintiff  claims  that,  in  making  the  contract,  de- 
fendant defrauded  him  to  his  damage.  The  law 
will  not  afford  him  redress,  and  it  will  not  avail  the 
plaintiff  to  assert  that  the  defendant,  in  making  the 
Sunday  contract,  also  violated  another  provison  of 
the  Criminal  Code.  The  case,  it  appears  to  us,  is 
essentially  different  from  the  case  of  one  travelling 
on  Sunday,  and  being  assaulted  by  another,  or  in- 
jured by  a  defect  in  the  highway.  In  the  latter 
class  of  cases  the  plaintiff  does  not  seek  to  enforce 
an  illegal  contract,  or  to  recover  damages  growing 
out  of  such  contract,  to  which  he  was  an  active 


party ;  nor,  as  is  said  in  Schmid  v.  Humphrey,  48 
Iowa,  652;  S.  C,  30  Am.  Rep.  414,  4s  he  seeking 
to  enforce  any  right  obtained  by  the  breach  of  any 
law.» "  

The  next  case  also  arose  from  a  Sunday  horse 
trade.  In  Kinney  v.  McDermott,  Iowa  Supreme 
Court,  April  20,  1881,  8  N.  W.  Rep.  148,  plaintiff 
and  defendant  made  a  horse  trade  on  Sunday,  de- 
fendant leaving  his  horse  with  plaintiff,  and  taking 
the  horse  of  plaintiff  with  him.  A  day  or  so  later 
defendant,  without  plaintiff^s  knowledge,  returned 
the  horse  of  plaintiff  he  had  received  and  took  his 
own  from  plaintiff^s  stable.  Held,  that  as  the 
original  contract  was  an  unlawful  one,  the  court 
would  render  no  aid  to  either,  and  as  plaintiff's  pos- 
session was  prima  fade  evidence  of  ownership,  he 
might,  on  the  strength  of  that  possession,  and  the 
trespass  of  defendant,  maintain  replevin  for  the 
horse  so  taken  away  by  defendant.  The  court  said : 
'^If  the  defendant  in  this  action  had  brought  re- 
plevin for  the  horse,  instead  of  taking  him  by 
force,  he  would  have  been  defeated,  because  he 
would  have  been  obliged  to  introduce  evidence  to 
overcome  the  presumption  arising  from  plaintiff's 
possession.  By  the  acts  of  the  parties  in  violation 
of  law  the  plaintiff  became  entitled  to  the  posses- 
sion of  the  horse.  This  possession  was  such  that 
the  defendant  could  not  have  recovered  by  action 
the  price,  if  sold  and  not  paid  for,  and  could  not 
maintain  an  action  of  replevin.  He,  however, 
wrongfully  and  by  a  trespass,  deprived  the  plaintiff 
of  the  possession.  The  question  is,  will  he  be  al- 
lowed to  recover  by  force  what  the  law  would  not 
have  aided  him  to  recover  peaceably  ?  It  is  insisted 
by  counsel  for  appellant,  that  because  the  plaintiff 
claims  title  to  the  horse,  he  was  bound  to  introduce 
evidence  of  such  title,  and  could  only  do  so  by 
showing  the  Sunday  contract.  But  according  to 
the  certificate  of  the  trial  judge,  the  plaintiff  was 
in  possession,  and  the  defendant,  by  force,  and 
without  the  knowledge  of  the  plaintiff,  removed  the 
horse  from  plaintiff's  stable.  The  question  is,  by 
what  right  did  the  defendant  possess  himself  of  the 
horse  ?  The  burden  was  on  him  to  show  his  right. 
In  doing  so  he  would  necessarily  be  compelled  to 
introduce  the  Sunday  contract  in  evidence.  In' 
Smith  V.  Bean^  15  N.  H.  577,  referring  to  a  contract 
of  sale  made  on  Sunday,  it  is  said :  ^  The  transac- 
tion being  illegal,  the  law  leaves  the  parties  to  suf- 
fer the  consequences  of  their  illegal  acts.  The  con- 
trat  is  void  so  far  as  it  is  attempted  to  be  made  the 
foundation  of  legal  proceedings.  The  law  will  not 
interfere  to  assist  the  vendor  to  recover  the  price. 
The  contract  is  void  for  any  such  purpose.  It  will 
not  sustain  an  action  by  the  vendee  upon  any  war- 
ranty or  fraud  in  the  sale.  It  is  void  in  that  respect. 
The  principle  shows  that  the  law  will  not  aid  the 
vendor  to  recover  possession  of  the  property  if  he 
has  parted  with  it.  The  vendee  has  the  possession 
as  of  his  own  property  by  the  assent  of  the  vendor, 
and  the  law  leaves  the  parties  where  it  finds  them. 
If  the  vendor  should  attempt  to  retake  the  property 
without  process,  the  law,  finding  that  the  vendf 
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had  a  possessioit  which  could  not  be  controverted, 
would  give  a  remedy  for  the  violittion  of  that  poa- 
ecBsion.'  See,  also,  2  Pars,  on  Cant.  764,  and  notes. 
The  author  admits  there  is  some  conflict  of  author- 
ity upon  the  question  wlicthcr  a  vendee  will  be 
allowed  to  retain  the  property  without  paving  the 
price.  In  our  opinion  ho  should,  upon  the  ground 
that  the  law  will  leave  the  parties  where  it  finda 
them.  It  was  held  in  IHke  v.  King,  ttipru,  that  the 
plaintiff  could  not  recover  the  value  of  the  property 
aside  from  the  price  agreed  upon,  or,  in  other  words, 
could  not  recover  upon  tlic  qwmtum  vatdaC  So, 
to  punish  two  for  horse-trading  on  the  Lord's  Day, 
the  law  gave  one  of  them  both  the  horses. 

In  BarrU  v.  While,  81  N.  Y.  633,  Chief  Judge 
Folger  expouuda  the  law  of  horse-racing  in  this 
State  in  an  elaborate  opinion.  The  action  wtu  by  a 
jockey  against  his  employer  for  wages.  The  de- 
fense was  that  the  contract  of  employment  was  in 
violation  of  the  statute,  which  declares  that  all 
wagers,  bets,  or  stakes,  on  any  race  shall  be  unlaw- 
fal.  The  testimonyshowed  that  the  agreement  was 
to  drive  in  races  for  purses,  prizes,  or  premiums,  and 
the  court  holds  that  a  purse,  prize,  or  premium,  is 
not  a  bet  or  stake  within  the  statutory  prohibition. 
In  the  case  of  a  bet,  as  dcfiucd  by  the  chief  judge, 
"each  party  gets  a  chance  of  gain  from  others  and 
takes  a  risk  of  loss  of  his  own  to  them."  But  "a 
purse,  prize,  or  premium,  is  ordinarily  some  valua- 
ble thing  offered  hf  a  person  for  the  doing  of  some- 
thing by  others,  into  the  strife  for  which  he  does 
not  enter.  He  has  not  a  chance  of  gaining  the 
thing  offered,  but  must  certainly  lose  it,"  It  was 
argued  that  the  payment  of  entrance  fees  by  the 
owner  of  a  horse  was  a  stoking  of  his  money  on  the 
result.  "So  it  might  have  been,"  say  the  court, 
"  if  the  entrance  fees  went  immediately  to  make  up 
the  purse  trotted  for;  but  they  do  not,  certainly  not 
speciBcally,  make  up  the  purse,"  The  entrance  fees 
and  the  gate-money  go  into  the  treasury  of  the  asso- 
ciation, and  the  prizes  come  out  of  that  treasury: 
hut  this  docs  not  make  the  prizes  stakes  in  law. 
Nor,  said  the  court,  does  the  fact  that  the  owner  of 
ahorse  fraudulently  agrees  to  "sell  out"  the  race 
make  it  a  case  of  betting.  This  decision  ia  contrary 
to  that  of  the  Pennsylvania  Supreme  Court,  in 
Oomfy  V.  BUUgar,  March,  1880,  where  the  court 
sud  that  a  "trial  of  speed  "  of  horses,  for  which  a 
premium  is  offered  by  an  agricultural  society,  is  "  in 
plain  English,  a  horae-raee"  upon  a  wager.  laHar- 
rit  V.  WoodrTtff,  124  Mass.  205 ;  8.  C,  36  Am.  Rep. 
608,  it  was  held  that  a  lien  may  be  maintained  for 
the  expense  and  skill  bestowed  in  training  a  horse 
for  illegally  running  roce^  for  bets  and  wagers.  This 
was  put  on  the  ground  of  m  jpari  ddido,  potior  at 
amdiivi  pouidentU,  but  the  court  said  it  might  well 
be  doubted  that  the  known  purpose  of  the  training 
would  render  the  contract  for  training  illegal. 


But  in  Texaa  horse-races  are  lawful,  and  wagers 
npon  them  are  recoverable.  So  held  in  Wcdker  v. 
Armarmg,  Texas  Gommiasion  of  Appeals,  Uarch 
•*.  1881,  4  Tex.  L.  J.  «70.    This  was  an  action 


against  a  stakeholder  to  recover  a  stake  on  a  horse- 
race. The  defense  was  that  the  race  was  unfair, 
because  tlic  stakeholder,  who  was  to  give  the  word 
"go,"  not  imitating  the considerateness  of  Bottom, 
gave  the  word  in  so  loud  a  tone  that  Armstrong's 
horse  was  frightened,  and  could  not  come  to  th« 
scratch,  or  to  time,  or  to  the  pole,  or  whatever  the 
horse  phrase  is,  and  did  not  play  at  all.  The  other 
horse  having  stronger  nerves  pulled  over  the  course 
alone.  Evidence  was  'adduced  to  show  that  by 
custom  in  Western  Texas  owners  took  their  risks  of 
such  occurrences,  but  the  judge  charged  that  if  this 
evidence  was  believed  the  jury  should  find  for  the 
plaintiff.  For  this  a  new  trial  was  granted.  The 
court  said:  "If,  then,  the  proof  disclosed,  as  we 
think  it  did,  tended  to  prove  that  by  the  rules  of  rac- 
ing, upon  the  giving  of  the  word  by  the  person 
selected  as  the  mutual  agent  of  the  parties  to  give 
it,  the  race  was  begun,  that  he  had  uo  power  to  re- 
call the  horses,  tliat  the  horse  that  did  not  start  lost 
the  race,  and  the  horse  that  run  through  won  it, 
that  the  parties  took  all  the  riska  of  frightened 
horses,  or  imperfect  or  boisterous  utterances,  it  was 
error  to  refuse  to  charge  as  asked  by  the  defendants, 
and  it  was  error  to  make  the  result  of  the  cose 
depend,  as  the  judge  makes  it  in  his  charge,  to 
depend  upon  the  manner  in  which  the  word  was 
given,  and  whether  a  fair  test  was  prevented  of  the 
speed  of  the  horses  by  the  manner  of  giving  the 
word.  Parchman,  who  gave  the  word,  was  the 
agent  of  the  plaintiff  as  of  the  defendant  to  give 
it,  and  unless  complicity  or  fraud  upon  his  port 
were  shown,  we  think,  without  regard  to  any  rodng 
rules,  Armstrong  cannot  charge  upon  the  defend- 
ants any  wrong  he  has  suffered  from  the  negligence 
or  un  skill  fulness  of  his  own  agent  whereby  his  horse 
was  hindered  from  starting.  And  it  may  be  that 
the  effect  attributed  to  the  giving  the  woid  among 
racing  men,  would  have  a  tendency,  as  a  general 
rule,  to  insure  that  the  best  horse  should  win.  We 
can  see  how  it  would  prevent  vexations  and  worry- 
ing false  starts  by  cunning  jockeys,  devised  to  In- 
sure that  the  race  should  not  be  to  the  swift  ood 
eager,  but  to  the  sluggard  and  cold  blooded.*  The 
objection  made  by  to  the  judgment  because  of  the 
immorality  of  horse-racing,  was  properly  overruled. 
Horse-racing  is  not  unlawful.  Wagers  are  recoverm- 
ble  made  upon  them.  If  the  practice  leads  to 
vicious  causes  it  will  not  tend  to  mend  the  morals 
of  the  turf,  to  facilitate  parties  in  escaping  from 
the  binding  force  of  contracts  deliberately  entered 
into,  not  in  violation  of  the  law." 


TEIRTY-FOVRTE  AMBBIOAIT  REPORTS. 

THIS  volume  of  8SS  pages  contains  selected  coses 
from  62  Alabama,  88  Arkansas,  4  Golorado,  61 
Georgia,  93,  OS,  94  Illinois,  66  Indiana,  51  Uory- 
land,  127  MaasachnsettB,  S7  Hisriwippi,  78  New 
Tork,  8  Oregon,  13  Rhode  Island,  8  Texas  Onnrt  of 
Appeals,  82  Grattan,  1  Washington.    The  IcMding 
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notes  are  on  account  stated,  between  whom  it 
applies ;  liability  of  corporation  for  malicious  prose- 
cution ;  evidence,  res  gestcB,  declaration  of  deceased ; 
infant,  custody  of,  separation  of  parents ;  seduction, 
evidence,  pregnancy ;  chance  verdict. 

The  following  cases  are  noteworthy : 

Account  Stated. —  The  doctrine  of  liability  from 
retaining  a  stated  account  without  objection  is  only 
applicable  between  merchants,  but  between  other 
parties  such  retention  is  a  circumstance -for  the  con- 
sideration of  the  jury.  Anding  v.  Leny^  67  Miss. 
54;  p.  435. 

Agency. —  In  an  action  for  breach  of  warranty  of 
a  safe  sold  and  warranted  by  an  agent,  Tidd,  that 
there  must  be  proof  of  express  authority  from  the 
principal,  or  of  a  custom  to  warrant.  Herring  y, 
SkaggSy  62  Ala.  180;  p.  4. 

Attorney  and  Client. — An  attorney's  lien  on  a 
judgment  docs  not  authorize  him  to  bring  a  suit 
thereon  in  his  client's  name  without  his  authority. 
Eartan  v.  ChampUn,  12  R.  I.  550 ;  p.  722. 

Cabrieb. —  A  railway  passenger  had  merchandise 
checked  without  disclosing  its  character.  There 
was  no  evidence  of  any  agreement  to  carry  it  as 
freight,  nor  that  the  baggage-master  had  any 
authority  to  receive  it  as  freight  or  as  personal  bag- 
gage. Eeldy  that  the  company  were  not  responsible 
for  its  loss,  although  the  baggage-master  knew  the 
character  of  the  baggage,  and  received  similar  pack- 
ages from  other  passengers.  Blumantle  v.  Fitchburg 
Bailroad  Co.,  127  Mass.  822;  p.  876. 

Civil  Damage  Act. —  An  intoxicated  person 
going  home  at  night  had  to  cross  a  railroad .  Next 
morning  he  was  found  on  the  track  killed  by  being 
run  over  by  the  cars.  Held,  that  the  intoxication 
was  the  proximate  cause  of  his  death,  and  the  seller 
of  the  liquor  which  intoxicated  him,  and  the  owner 
of  the  premises  where  it  was  sold,  were  liable,  under 
the  Civil  Damage  Act,  to  his  widow,  for  injury  to 
her  means  of  support.  Schroeder  v.  Crair/ord,  94 
ni  857;  p.  286. 

Contract. — ^The  plaintiff  having  failed  in  the 
first  deliveries  of  goods  which  he  contracted  to 
manufacture  and  deliver,  in  successive  lots,  cannot 
compel  the  acceptance  of  goods  subsequently  manu- 
factured and  offered.  King  Philip  MiUs  v.  Slater, 
12  R  I.  82;  p.  608. 

An  action  lies  in  Rhode  Island  for  breach  of  con- 
tract of  sale  of  goods,  the  contract  being  made  there 
and  valid  there,  but  the  goods  to  be  delivered  in 
New  York,  where  the  contract  was  invalid  by  the 
statute  of  frauds.  Hunt  v.  Jones,  12  R.  I.  265 ;  p. 
636. 

Corporation. —  A  corporation  is  liable  to  an 
action  for  a  malicious  prosecution  conducted  by  its 
agents.  Williams  v.  Planters  Ins,  Co,,  57  Miss. 
769;  p.  494. 

An  action  will  lie  against  a  corporation  for  mali- 
cious prosecution,  but  where  the  prosecution  set  in 
motion  by  an  employee  of  the  corporation  was  a 
criminal  proceeding  for  embezzlement,  express 
authority  or  ratification  and  adoption  by  the  cor- 
poration must  be  shown.  Ocnier  v.  Howe  Mackine 
O^.,  61Md.  290;  p.  811. 


Criminal  Law. —  On  the  trial  of  an  indictment 
for  larceny,  the  prisoner's  evidence  of  good  charac- 
ter must  be  confined  to  his  character  for  honesty 
and  integrity.     State  v.  Bloom,  68  Ind.  64 ;  p.  247. 

An  objection  to  the  qualifications  of  a  grand 
juror  may  be  raised  by  plea  in  abatement.  State  v. 
Dams,  12  R.  I.  492 ;  p.  704. 

The  prosecutor  delivered  to  the  defendant  a  roll 
containing  ten  twenty  dollar  gold  pieces,  supposing 
it  to  contain  only  ten  silver  dollar  pieces.  The 
defendant,  although  when  he  discovered  the  mis- 
take he  had  reason  to  know  the  money  belonged  to 
the  prosecutor,  on  demand  refused  to  make  restitu- 
tion. Hdd,  larceny.  State  v.  Ducher,  8  Oreg.  894 ; 
p.  590. 

Damages. —  In  an  action  for  breach  of  a  safe  sold 
and  warranted  by  an  agent,  Jield,  that  in  the  absence 
of  fraud  the  value  of  articles  stolen  from  the  safe  by 
burglars  could  not  enter  into  the  damages.  Herring 
V.  Skaggs,  62  Ala.  180;  p.  4 

In  an  action  of  damages  for  breach  of  warranty  on 
sale  of  seed,  held,  that  the  proper  measure  of  dam- 
ages is  the  difference  in  value  between  the  crop 
raised  and  the  crop  represented,  without  interest. 
WhUe  V.  Maier,  78  N.  Y.  893 ;  p.  644. 

Evidence. —  A  testator  devised  lands  in  Portland 
as  follows:  To  Margaret,  lot  2  in  block  187,  and  to 
Esther,  lot  1  in  block  187.  He  had  no  such  lots. 
Hdd,  that  oral  evidence  was  admissible  to  show  that 
he  did  own  lots  3  and  4  in  that  block,  and  that 
those  lots  would  pass  by  the  will.  Morehmd  v, 
Brady,  8  Oreg.  303;  p.  681. 

The  declarations  of  one  who  has  been  poisoned, 
as  to  his  present  symptoms,  are  competent,  but 
otherwise  of  his  declarations  as  to  what  he  had 
drunk  an  hour  before.  Field  v.  State,  67  Miss. 
474 ;  p.  476. 

Fixtures. —  A  portable  hot-air  furnace  and  gas- 
fixtures  in  a  house,  although  connected  with  the 
house  in  the  usual  manner,  are  not  part  of  the  realty. 
Towne  v.  Fishe,  127  Mass.  125;  p.  858. 

Infancy. —  If  an  infant  has  no  guardian,  his  estate 
is  liable  for  fees  of  counsel  whose  services  were  ben- 
eficial in  recovering  the  estate.  Epperson  v.  Nugent, 
57  Miss.  45 ;  p.  484. 

A  minor  may  recover  money  voluntarily  paid  by 
him  on  a  contract  which  he  has  repudiated,  and 
from  which  he  derived  no  benefit,  without  deduc- 
tion for  damages  for  the  rescission.  Shurt^ff  V. 
MiOard,  12  R,  I.  272;  p.  640. 

Insurance. — Husband  and  wife  mortgaged  the 
wife's  premises,  and  got  an  insurance  thereon  paya- 
ble to  the  mortgagee,  as  his  interest  might  appear. 
The  policy  was  conditioned  to  be  void  in  case  of 
subsequent  insurance,  whether  valid  or  not,  without 
consent  written  on  the  policy.  The  wife  alone  pro- 
cured another  insurance  in  her  own  name.  Held, 
(1)  that  the  first  insurance  was  of  the  mortgagors' 
and  not  of  the  mortgagees'  interest;  (2)  that  the 
first  insurance  was  avoided  by  the  second.  *  ConH' 
nentdl  Insurance   Company  v.  Huhnan,  92  HI.  146; 

p.  122. 
The  defendant's  medical  examiner,  at  the  request 

1  of  an  agent  of  the  defendant  who  had  acted  to  some 
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extent  as  general  agent  and  occupied  defendant's 
principal  office,  filled  up  an  application  for  life  insur- 
ance. The  applicant  made  correct  answers,  but  the 
medical  examiner  incorrectly  and  untruly  stated 
K^>me  of  them  in  the  application.  Held,  that  in  the 
absence  of  evidence  on  the  part  of  the  defendant  to 
.show  the  true  authority  of  the  agent,  a  finding  that 
he  was  authorized  to  depute  the  medical  examiner 
to  fill  up  the  application  was  justified,  and  defend- 
ant was  estopped  from  taking  advantage  of  the  mis- 
takes. Flynn  v.  EquitahU  Life  Insurance  Co.^  78 
X.  Y.  568;  p.  561. 

Ikterest. —  A  note,  providing  for  a  conventional 
rate  of  interest,  but  omitting  to  provide  for  the  rate 
of  interest  after  maturity,  draws  the  legal  rate  after 
maturity.     Burm  v.  Andencn,  68  Ind.  202;  p.  250. 

Makkiage. —  Betrothal,  followed  by  cohabitation, 
but  without  a  present  agreement  to  become  husband 
and  wife,  docs  not  constitute  a  valid  marriage. 
Pefh  V.  Peck,  12  R.  I.  485;  p.  702. 

Ma-ster  and  Servant. —  A  fireman  on  a  locomo- 
tive engine  carelessly  threw  a  lump  of  coal  from  the 
tender,  which  struck  and  killed  a  track  repairer, 
servant  of  the  same  company,  standing  near.  Heldy 
that  the  company  was  liable  in  damages.  Chicago 
and  North-fcesUm  Railroad  Co,  v.  Moranda,  98  Dl. 
302;  p.  168. 

Municipal  Corporation. —  A  city  is  not  liable 
for  the  expense  of  a  public  entertainment  given  to 
strangers  upon  the  resolution  of  the  common  coun- 
cil, and  an  injunction  to  restrain  payment  therefor 
will  issue  at  the  suit  of  a  tax-payer,  brought  after 
the  entertainment  is  given,  although  he  knew  of  the 
resolution  before  the  entertainment.  Austin  v. 
CoggeshaUy  12  R.  I.  829 ;  p.  648. 

A  municipal  corporation  is  not  liable  for  allowing 
ordinary  surface  water  to  escape  from  a  highway  on 
to  adjacent  land,  nor  for  the  results  of  such  ordinary 
changes  of  grade  as  must  be  presumed  to  have  been 
contemplated  and  paid  from  laying  out  the  highway. 
Wah^ld  V.  Newell,  12  R.  I.  75 ;  p.  598. 

Nkoliqence. —  Where  one  was  found  fatally 
injured  in  an  excavation  in  a  highway,  and  there 
was  no  proof  of  the  circumstances  of  his  death,  the 
jury  may  consider  his  habits  as  to  temperance  and 
caution,  and  his  acquaintance  with  the  locality, 
upon  the  question  whether  he  had  used  reasonable 
care.     Cawidy  v.  Angdl,  12  R  I.  447 ;  p.  690. 

One  who  sustains  injury  at  a  public  hospital  from 
unskillful  surgical  treatment  by  an  unpaid  attending 
surgeon  may  maintain  an  action  against  the  hospital 
therefor,  although  the  hospital  is  a  public  charity, 
supported  by  trust  funds,  and  the  plaintiff  paid 
nothing  but  a  small  amount  for  board  and  atten- 
dance. Olavin  y.  RJiode  Island  Baspital,  12  R.  I. 
411 ;  p.  675. 

NsGOTiABLB  INSTRUMENT. —  The  salo  of  the  good- 
y^ill  of  a  business  is  a  viilid  consideration  for  a  note, 
although  the  business  subsequently  proves  unsuc- 
cessful.    Smoek  v.  Pierson,  68  Ind.  405;  p.  269. 

A  promissory  note  bearing  in  the  margin  the 
"words,  ''given  as  collateral  security  with  agree- 
ment," is  not  negotiable.  CosteUo  v.  CroweU,  127 
Mass.  998;  p.  867. 


A  note  payable  to  the  order  of  one  as  "  trustee  ^ 
is  not  negotiable,  and  a  subsequent  indorser  before 
Indorsement  by  the  payee  is  not  liable.  Third 
Natumal  Bank  of  Baltimore  v.  Langc,  51  Md.  138; 
p.  304 

Nuisance. —  Where  stones  were  thrown  against 
plaintiffs  shop  by  a  blast,  carelessly  set  off  by  a 
contractor  employed  on  a  neighboring  public  work, 
and  his  workmen  left  his  shop  in  fear,  and  his  busi- 
ness was  consequently  suspended,  hM^  that  he 
might  recover  for  the  interruption  of  his  business, 
and  the  measure  of  damages  was  the  value  of  the 
work  thus  prevented  from  being  done.  HvnJUr  v. 
Farren^  127  Mass.  481 ;  p.  423. 

Parent  and  Child. —  In  case  of  separation  of 
husband  and  wife,  equally  fit,  by  character  and  cir- 
cumstances, to  have  the  custody  of  children,  the 
custody  of  a  delicate  female  child  of  four  years  of 
age  will  be  awarded  to  the  mother  for  the  time 
being.     McKim  v.  MeKim,  12  R  I.  462 ;  p.  694. 

Party-wall. —  Where  houses  having  a  party- wall 
are  accidentally  destroyed  by  fire,  leaving  the  wall 
standing,  the  easement  in  the  wall  ceases,  and  either 
owner  may  dispose  as  he  pleases  of  the  part  on  his 
ground.     Eoffman  v.  Kuhn,  57  Miss.  746;  p.  491. 

Sale. —  The  mere  delivery,  for  value,  of  a  bill  of 
sale  of  a  chattel  to  the  purchaser  does  not  vest 
title  in  him  as  against  a  subsequent  attaching  credi- 
tor of  the  vendor.  Dempsey  v.  Chirdner,  127  Mass. 
881 ;  p.  889. 

Seduction. —  An  action  for  seduction  of  a  daugh- 
ter may  be  maintained  upon  proof  that  in  conse- 
quence she  becomes  nervous  and  excitable,  and  did 
not  appear  to  be  herself,  without  proof  of  pregnancy 
or  sexual  disease.  Blagge  v.  lUsley,  127  Mass.  191 ; 
p.  861. 

Subscription.—  One  who  had  executed  his  note 
to  the  trustees  of  a  church,  as  a  donation  to  enable 
them  to  buy  a  bell,  died  before  the  bell  was  ordered. 
Held,  that  the  note  could  not  be  enforced  although 
the  bell  was  afterward  ordered.  Pratt  v.  Trustess 
of  Baptist  Society  of  Elgin,  93  111.  475;  p.  187. 

Sunday. —  A.,  carefully  driving  on  Sunday  on  a 
highway  in  Massachusetts,  was  injured  by  the  reck- 
less driving  of  B. ;  held,  that  A.  could  maintain  an 
action  therefor  against  B.  in  Rhode  Island,  without 
showing  that  he  was  travelling  for  necessity  or 
charity.     Baldwin  v.  Barney,  12  R  I.  392;  p.  670. 

Surety. —  If  a  creditor  fails  to  sue  his  principal 
debtor,  when  solvent,  at  the  request  of  the  surety, 
and  he  afterward  becomes  insolvent,  still  the  surety 
is  not  discharged.  Findley  v.  BiU,  8  Orcg.  247;  p. 
578. 

Yendor^s  Lien. —  A  vendor's  lien  subsists  against 
a  married  woman.  Kent  v.  Oerhart,  12  R.  I.  92; 
p.  612. 

Verdict. —  A  verdict  of  damages,  ascertained  by 
averaging  the  aggregate  separate  markings  of  all 
the  jurors,  in  accordance  witli  a  precedent  agree- 
ment to  abide  the  result,  is  arrived  at  <*  by  chance,** 
and  will  be  set  aside.^  Qcodman  v.  Oody^  1  Wash. 
829;  p.  808. 

Witness.—  Under  a  statute  providing  thai  "  bos* 
band  and  wife  may  be  witnesses  for  esdi  otlMr  bt 
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all  criminal  cases,  but  the;  shall  not  be  required  to 
testify  against  each  other,  as  witnesses  for  the  prose- 
cution," neither  is  a  compoteut  voluntary  witness 
against  the  othti.  Byrd  v.  State,  67  Miss.  40;  p. 
440. 


REMOVAL  OF  CAUSE  — APPEAL  TO  UNITED 

STATES  SUPREME  COURT— TIME 

OF  APPLICATION. 

dnitbd  states  8cpbehb  court,  mabch  30. 1880. 

Babbitt  t.  Ci.aiik. 

Under  the  BemoTBl  ot  Cause  Act  ot  1ST5  (18  Btat.  210,  ch.  18T, 
I  G),  an  appeal  or  writ  ot  error  may  be  taken  to  Che  Sn- 
preme  Court  vtbeuever  the  Circuit  Court  decides  Chats 
controvera;  removed  thereto  from  a  State  court  is  not 
properir  witlilu  Its  JurlHllcIioa.  because  the  Docessarr 
prellmlnaiy  BtepB  were  not  taken,  and  retaandB  the  same; 
the  right  to  thU  appeal  does  not  depend  upon  the  pecu- 
niary value  of  the  amount  In  dispute.  Whether  a  irrlt  ot 
orror  or  appeal  shall  be  taken,  U  to  be  determined  by  the 
nature  of  the  suit  whether  it  be  at  law  or  In  equlcr. 

C.  commencnl  an  action  against  B,  in  a  Blale  court  and  B. 
flied  hla  answer,  to  which  C.  was  entitled  to  reply  within  a 
certain  time.  That  time  expired  during  a  term  of  the 
court,  at  which  time  the  case  was  ready  for  trial  on  the 
pleadings.  Tbereafter  C,  without  leave  of  the  court,  Died 
a  reply,  and  durlntc  the  next  term  ot  the  court  an  amended 
reply.  Htld.  that  an  application  for  removal  by  B  uoder 
Che  act  ot  IBTE,  M  the  last  term  ot  tbe  court  waa  too  late. 

APPEAL  from  tbe  Circuit  Court  of  tbe  United 
States  tor  ttae  Northern  District  of  Qblo,  la  an 
action  by  Porker  P.  Clark  nud  others  against  Albert 
T.  Babbitt.    SufBoleuC  (acts  appear  In  tbe  opinion. 

Waits,  J.  This  actlou  waa  bronght  by  the  appellees, 
oltizeuB  of  New  York,  iu  the  Court  of  Common  Eteaa 
ot  Luoas  county,  Ohio,  agalust  Babbitt,  the  appellant, 
acltizen  of  Wyoming  Territory.  By  the  statutes  of 
Ohio  regulating  pracCiee  and  pleadings  lu  the  courts  of 
that  State,  a  civil  action  Is  cummenoed  by  Olltig  a  pe- 
tition In  the  office  of  the  clerk  ot  the  proper  court,  and 
oauslug  a  aummons  to  be  issued  thereon.  Rey.  Btat., 
Ohio  (18601.  t  G03&.  The  summons  Is  ordinarily  retuni- 
abletbesecondMonitByatterltsdate.  Id.,  S  6039.  Tbt< 
only  pleadiogs  are  a  petition,  demurrer,  answer,  and 
reply.  Id.,  i  50GO.  The  rule  day  for  the  answer  or  de- 
murrer tuapebitiou  is  the  third  Saturday,  and  for  a 
reply  to  the  answer  the  fifth  Saturday  after  the  return 
day  ot  the  summons,  but  the  court,  or  a  judge  thereof 
ill  Tuatlou,  may  for  good  oauae  shown  eiteud  tbe 
time.  Id.,  H  GOOT,  SOSe.  Bvery  material  allegation  ot 
the  petUlou  not  controverted  by  the  answer,  atid  every 
material  allegatiou  of  uew  matter  In  tbe  answer  not 
controverted  by  the  reply.  Is.  for  the  purposes  ot  the 
actloD,  to  be  token  as  true,  bub  the  allegatiou  of  uew 
matter  In  the  reply  Is  deemed  controverted  by  the  ad- 
verse party.  Id..  1 5061.  Whpii  the  action  is  founded 
on  a  written  Instrument  as  evidenoe  ot  Indebtedness, 
a  copy  thereot  must  be  attached  to  and  filed  with  the 
petition.  Id.,  i  6085.  A  trial  is  defined  to  be  "  a  judi- 
cial examination  ot  the  Issues,  whether  of  law  or  fact, 
lu  on  action  or  proceeding  "  (id.,  f  CiUT),  atid  all  aotlons 
ore  triable  as  soon  as  tbe  Issues  therein,  by  tbe  time 
9ied  torpleadluRs,  are  oruught  to  have  been  made  up. 
Id.,  !  6135. 

Tbe  petition  in  this  action  was  filed  on  the  2Stb  of 
OcKiber,  1878.  and  alleged  that  on  the  10th  of  June, 
1878.  tbe  pIbIdIUT  recovered  judgment  in  the  Court  of 
Common  Pleas  of  the  city,  county  and  State  of  New 
York,  against  BabblCt  and  one  Edgar  A.  Weed,  for 
(2,626. 60,  debt  and  costs,  which  was  in  full  toroe  and 
unsatisfied,  except  "  by  the  tullowing  payments,  to 
wit,  one  ot  (811.92,  and  a  further  payment  of  1887.60 
made,  to  wit,  October  1, 1878."  Judgment  was  asked 
tor  the  balauce  wbieb  remained  unpaid,  and  interest 


at  seven  per  cent.  From  tbe  record  of  the  New  York 
suit  found  la  the  transcript  sent  up  on  Ibis  appeal.  It 
appears  that  the  ootlou  In  that  court  waa  brought 
August  7,  1877.  to  recover  a  debt  tor  goods  sold  Babitt 
and  Weed,  Februaiy  S,  1877.  which  It  was  alleged  had 
been  created  by  the  fraud  ot  Babbitt.  Tbe  answer, 
which  waa  by  Babbitt  alone,  admitted  that  the  debt 
had  been  contracted,  bat  denied  the  fraud.  It  then 
alleged  by  way  of  defense,  that  on  the  7th  of  July,  1877. 
prooeedlnKB  In  bankruptcy  were  Instituted  agalnat 
Babbitt  and  Weed  In  the  District  Court  ot  tbe  United 
States  tor  the  Northern  District  ot  Ohio,  which  m- 
sulted  In  tbe  acceptance  by  the  creditors  of  the  bank- 
rupts and  an  approval  by  the  court  ot  a  proposition  tor 
composition  under  the  act  of  June  22, 1071  (IS  Stat,  18Z, 
oh.  880,  1 17],  by  which  the  bankrupts  were  to  give  their 
notes  Indorsed  by  T.  B.  Babbitt  to  tbeir  several  cred- 
itors tor  forty  cents  on  tbe  dollar  of  their  debts,  di- 
vided into  three  eaual  parts,  and  payable  In  three,  six, 
and  nine  mouths,  respeotively,  from  July  IG,  1877,  and 
that  notes  for  the  several  amounts  due  tbe  plaintUEi, 
according  to  the  terms  ot  the  composition,  were  exe- 
cuted and  tendered  tbem  in  proper  time,  and  ever 
since  bad  been  and  were  subject  to  their  order  and 
disposal.  Upon  the  issue  thus  made  a  trial  was  hod 
which  resulted  lu  the  judgment  now  sued  on. 

The  summons  In  tbe  present  action  tiears  date  De- 
cember *,  1S7S ;  and  January  4.  ISTV,  at  rules.  Babbitt 
filed  his  answer.  In  which  he  denied  that  tbe  several 
payments  credited  on  the  Judgment  In  the  petition 
were  made  by  himself  or  Babbitt  and  Weed,  but  aver- 
red that  tbe  item  ot  1311.02  waa  collected  by  a  sale  of 
property  on  execution,  and  Chat  of  (867.60  was  paid  tbe 
plainCiDk  by  John  R.  Osboru,  a  register  In  bankruptcy. 
He  then  set  forth  the  proceedings  in  baukruptoy  and 
the  composition,  substantially  as  stated  in  his  answer 
lu  the  New  York  suit.  He  then  alleged  that  tbe  com- 
position notes  intended  for  the  plalntlfts  were  paid  to 
Osbom  the  register  In  bankruptcy,  as  they  matured, 
and  that  on  the  11th  of  September,  1878,  the  plalntiSk 
took  from  the  register  tbe  money  In  his  hands  for 
them,  with  a  full  knowledge  ot  all  tbe  tacts. 

The  rule  day  for  a  reply  to  this  answer  was  January 
18,  1870,  but  no  reply  was  filed  at  that  time  and  no  ex- 
tension of  time  was  asked  or  given. 

The  cause,  therefore,  under  the  law  regulating  the 
practice  of  the  court,  stood  for  trial  on  the  Issues  pre- 
sented by  tbe  petition  and  answer.  A  term  of  the 
court  began  on  the  2d  of  January,  and  did  not  end 
until  the  Teh  ot  April,  though  nothing  but  formal  btui- 
II ess  was  done  after  March  31. 

On  the  8d  of  April  the  plalntifT  filed  In  the  clerk'* 
office  a  reply  without  leave  of  tbe  court  and  without 
uutice  to  Babitt  or  his  coonset.  In  this  reply  tbe  taota 
in  relation  to  the  Nevr  York  suit  are  set  forth  substan- 
tially as  they  appear  In  the  record  sued  ou,  and  it  waa 
iusisted  that  tbe  acoeplaiice  ot  the  money  from  the 
register  In  bankruptcy  did  not  bperate  In  law  as  a  sat- 
Isfaotlonof  tbe  judgment.  The  uext  term  of  the ooort 
began  on  the2Sth  of  April,  and  ou  the  3d  of  Hay  tbe 
plaintiffs,  also  vrlcbout  leave  of  the  Court,  filed  an 
amendment  to  their  reply.  In  which  they  set  out  cer- 
tain unsuccessful  prooeedings  by  Babbitt  lu  the  New 
York  court  on  the  6tb  of  July,  1878,  to  obtain  an  In- 
junction against  the  further  execution  of  that  judg- 
ment because  ot  bis  payment  ot  the  composition  notes 
to  tbe  register  In  boukmptcy. 

On  the  17th  of  May,  which  was  during  the  term  of 
tbe  court  that  l>egan  on  the  28th  of  April,  and  before 
the  cause  had  ever  been  called  tor  trial,  Babbitt  filed 
his  petition  to  remove  tbe  suit  to  the  Circuit  Court 
ot  the  United  States  tor  the  Northern  District  of  Ohio. 
ou  the  ground  that  his  defeuse,  ''which  was  made  by 
answer  filed  In  due  time,"  was  "one  arising  under  tbe 
Coustltntlou  and  laws  ot  the  United  StaCes."  Tbe 
State  oourt  ordered  tbe  suit  transferred,  but  the  CIr- 
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cnit  Cfffirt  on  motiou  reTnandft»l  !t  becans**  th-:  p^^titi'  n 
for  removal  waa  not  fil«>l  in  time.  T>  revers**  tbac 
ordf.T  thti  caii')  ha^i  b^en  brous^hs  here  by  appeal. 

ft  'm  inAidt^  chat  we  have  no  Juri^Ictioii :  I.  t>ecaaje 
an  order  of  a  C.'ircait  Court  remanding?  a  caaa«  to  a 
.State  conrt  on  the  jrronnd  that  the  petition  for  its  re- 
moval from  that  court  ha^l  not  been  preiiente<l  in  time, 
lA  not  reviewable  here  either  on  writ  of  err«>r  or  appeal ; 
2,  becau.He  if  reviewable  at  all.  thi.4  case  should  have 
^>een  bronsfht  here  by  writ  of  error  rather  than  appeal; 
and  3,  becauiie  the  value  of  the  matter  in  diipate  drjes 
not  excee<l  five  thoujiand  dollars. 

liefore  the  act  of  1j-75  18  Stat.  270,  ch.  LIT-,  we  did 
hold  that  an  order  by  the  Circuit  Court  remanding  a 
cao^ie  wail  not  auch  a  final  juds^ent  or  dt:cree  in  a 
civil  action  sm  U>  give  us  jurisdiction  for  its  review  by 
writ  of  error  or  appeal.  The  appropriate  remedy  in 
soch  a  caite  wa^  then  by  mandamus  to  compel  the  Cir- 
eait  Court  to  hear  and  decide.  Railroad  Company  v. 
Winwallf  'Si  Wall,  '/ft;  Insmrnnre  Company  v.  Com- 
atorJc,  Id  id.  270.  But  the  fifth  section  of  the  act  of  1S75 
provides  that  if  it  satisfactorily  appears  to  the  Circuit 
(/ourt  that  a  suit  has  been  removed  from  a  State  court 
which  df>es  not  realty  anil  substantially  involve  a  con- 
troversy properly  within  the  jurisdiction  of  the  Cir- 
cait  Court,  it  may  be  remanded  and  the  order  to  that 
effect  shall  be  reviewable  by  this  court  ''  on  writ  of 
error  or  appeal  as  the  case  may  be." 

The  appellees  contend  that  the  right  of  appeal  or 
writ  of  error  which  is  here  given  applies  only  to  cases 
which  are  remanded  because  the  subject«matter  of  the 
c^>ntroversy  is  not  one  within  the  jurisdiction  of  the 
Circuit  Court.  The  language  of  the  statute  might  be 
more  explicit  In  this  particular  than  It  is,  but  we  think 
it  may  fairly  be  construed  to  Include  a  case  where  the 
Circuit  Court  decides  that  the  controversy  is  not  prop- 
erly within  its  jurisdiction  because  the  necessary  steps 
were  not  taken  to  get  it  away  from  a  State  court, 
where  it  was  rightfully  pending.  The  right  to  remove 
a  suit  from  a  State  court  to  the  Circuit  Court  of  the 
United  States  is  statutory,  and  to  effect  a  transfer  of 
Jurisdiction  all  the  requirements  of  the  statute  must 
be  followed.  If  this  is  done,  the  controversy  is 
brought  properly  within  the  jurisdiction  of  the  Circuit 
Court  and  may  bo  lawfully  disposed  of  there,  but  if 
not,  tho  rightful  Jurisd.ction  continues  in  the  State 
conrt.  When,  therefore,  the  Circuit  Court  decides 
that  a  controversy  has  not  been  lawfully  removed  from 
a  State  court  and  remands  tho  suit  on  that  account,  it 
in  effect  determines  that  the  controversy  Involved  is 
not  properly  within  its  own  Jurisdiction.  The  review 
of  such  an  adjudication  is  clearly  contemplated  by  the 
act  of  1875. 

We  think,  also,  this  right  of  review  has  been  given 
without  regard  to  the  pecuniary  value  of  the  matter 
In  dispute.  There  is  no  pecuniary  limit  fixed  to  our 
jurisdiotion  In  the  act  of  1875  itself.  Final  judgments 
and  decrees  In  the  Circuit  Courts  in  civil  actions  can- 
not ordinarily  be  brought  here  for  review  unless  the 
value  of  tho  matter  in  dispute  exceeds  five  thousand 
dollars  (Rev.  Stat.,  §1  GOl,  602;  18  Stat.  315,  oh.  77,  §  3), 
but  an  order  of  tho  Circuit  Court  remanding  are- 
moved  suit  to  tho  State  court  is  in  no  just  sense  a  final 
judgment  or  decree  In  tho  action.  It  simply  fixes  tho 
court  in  wblpb  the  parties  shall  go  on  with  their  litiga- 
tion. Under  the  old  law  there  was  no  pecuniary  limit 
to  our  jurisdiotion  to  proceed  in  this  class  of  oases  by 
mandamus,  and  we  think  it  was  the  intention  of  Con- 
gress to  substitute  appeals  and  writs  of  error  for  that 
mode  of  proceeding.  If  tho  new  remedies  are  found 
to  bo  productive  of  vexatious  delays  on  account  of  the 
great  accumulation  of  business  in  this  court,  it  will  be 
eaij  for  CongroM  to  do  away  with  the  evil  by  a  repeal 
of  the  law.  It  follows  that  if  the  order  in  question 
oould  properly  be  brought  here  by  appeal^  we  have 
jurisdiotion. 


r<;iiirre!>s  evidf^ut'.y  intended  that  orders  of  this  kind 
maile  in  suita  a:  law  should  be  broogfat  here  by  writ  uf 
erri'r.  and  that  whrre  the  salt  was  iu  equity  an  appeal 
should  be  token.  That  is  the  fair  import  of  the  phrase 
••writ  of  erPir  or  appeal  as  the  case  maybe."  This 
was  a  suit  at  law  aa<l  consequently  should  have  been 
brr>agLt  up  by  writ  of  error.  There  seems  to  have 
t>een  very  little  attention  paid  to  tbii  distinction  here- 
tofore, and  we  now  find  that  we  have  often  considered 
cases  on  writ  of  error  that  ought  to  have  been  pre- 
sented by  appeal,  and  on  appeal  when  the  proper  form 
of  proceeding  would  have  been  by  writ  of  error.  No 
objection  was  maile,  however,  at  the  time,  and  we  did 
not  ourselves  notice  the  irregularity.  Without  decid- 
ing whether  we  would  reverse  the  order  of  a  Circuit 
Conrt  if  objection  were  made  when  the  case  was 
brought  up  iu  a  wrong  way,  we  are  not  inclined  to 
delay  a  decision  on  the  merits  in  this  case  because  t»f 
the  irregularity  which  appears,  as  we  think  the  suit 
was  properly  remanded  and  the  order  to  that  effect 
should  be  affirmed. 

The  act  of  1875  requires  that  the  petition  for  removal 
shall  be  filed  iu  the  State  court  at  or  before  the  term 
at  which  the  suit  could  l>e  first  tried  and  before  the 
trial.  The  answer  of  Babbitt  in  this  case  was  filed  in 
time  and  the  rule  day  for  a  reply  expired  on  the  18th 
of  January.  Had  the  case  been  called  at  any  time 
after  that  date  and  before  April  S,  neither  party  could 
have  objected  to  a  trial  on  the  pleadings  as  they  then 
stood.  As  no  reply  had  been  filed,  the  new  facts  set 
out  in  the  answer  would  have  been  taken  as  true,  and 
the  rights  of  the  parties  determined  accordingly.  The 
case  arising  under  the  Constitution  and  laws  of  the 
United  States  was  presented  by  the  answer,  and 
the  right  of  Babbitt  to  his  removal  was  as  apparent 
then  as  now.  It  needed  no  reply  to  put  his  case  iu  a 
condition  for  judicial  examination.  His  answer  re- 
quired the  court  to  determine  whether  iu  law,  with  all 
the  facts  set  out  unoontroverted,  his  composition  iu 
bankruptcy  presented  a  valid  defense  to  the  judgment 
sued  on.  The  pleadings  presented,  to  say  the  least,  an 
issue  of  law  to  be  tried . 

It  is  true  that  after  the  court  had  substantially  closed 
the  business  of  the  term,  and  had  stopped  the  trial  of 
causes,  a  reply  was  put  ou  file  without  leave,  which 
was  supplemented  the  next  term,  also  without  leave, 
and  that  in  this  way  the  Issues  as  they  originally  stood 
may  have  been  to  some  extent  changed,  but  that  does 
not  in  our  opinion  relieve  Babbitt  from  the  conse- 
quences of  his  delay.  The  act  of  Congress  does  not 
provide  for  the  removal  of  a  cause  at  the  first  term  at 
which  a  trial  can  be  had  on  the  issues,  as  finally  settled 
by  leave  of  court  or  otherwise,  but  at  the  first  term  at 
which  the  cause,  as  a  cause,  could  be  tried.  Under 
the  judiciary  act  of  1879  (1  Stat.  79,  ch.  20,  f  12),  the 
application  for  removal  must  have  been  made  by  tho 
defendant  when  he  entered  his  appearance,  but  under 
the  act  of  1866  (U  Stat.  306,  oh.  288),  and  1867  (id.  558, 
ch.  196),  it  might  be  effected  at  anytime  before  trial. 
This  was  the  condition  of  existing  legislation  when 
the  act  of  1875  was  passed,  and  the  language  of  that  act 
shows  clearly  a  determination  on  tho  part  of  Congress 
to  change  materially  the  time  within  which  applications 
for  removal  were  to  be  made.  It  was  more  liberal  than 
under  the  act  of  1789,  but  not  so  much  so  as  in  the 
later  statutes.  Under  the  acts  of  1866  and  1867  it  was 
sufficient  to  move  at  any  time  before  actual  trial,  while 
under  that  of  1875  the  election  must  be  made  at  tho 
first  term  in  which  the  causo  is  In  law  triable. 

Clearly  tmder  the  laws  of  Ohio,  this  case  was  in  a 
condition  for  trial,  and  aotoally  triable,  more  than  two 
months  before  the  Januaiy  term  oloaed.  It  follows 
that  the  presentation  of  the  petition  for  removal  at 
the  next  term  was  too  late,  and  the  order  of  the  Clr- 
onlt  Court  remanding  the  oanse  on  that  aooount  it 
consequently  affirmed. 
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uNrnASTrrv    conckalkp    not   fhavi> 

ViriATlNa  MAHHIAOK, 
WI8<X)NH1N  HUPUKMIC  (X)tTUT,  APIUL  lU,  1HH1. 

Vaknby  v.  Vaunby. 

lTiHl(«raNtAtut<»piY»vi(Unir  Umt  "wlion  tho  conimnt  of  elthor 
ivirty  **  t«)  a  nmrrinicv^ff/Ki'l  hdtr  tietnoHain€dh\i  fiYrtt  or 
yVfttid,  Atul  (Urn*  iUiaU  liavo  Iwhui  no  MUbmHiuont  voluntary 
tH))mhlt«tion  of  tht«|)ArtU«H,  t  lit«  iuarrla««t  mIiiUI  Im«  vuUl  from 
Hiioh Unio HM HlmllUt  (Ixoil  by  tho  JmUrint^nt  t^f  AOtmrlof 
(*oni|Mttotilittithorlty  (ItvlnrhtK  tUo  nullity  thareof,**  hfUU 
(hat  tho  iMuuH«alnu*iit  by  tho  woman,  lM«foro  tht^  maiTlaK<\ 
of  h«*r  prrvtouN  iinohaMto  ohanu'tor,  or  rt^pn^HontattonH 
fnlmMy  nm*lo  by  h«»r,  UutuoinK  tho  othor  |»arty  to  Ih»IIovo 
ht«r  ohantts  art«  not  n\w\\  a  fraud  aa  will  Hup|H)rt  m  JuiIk- 
niont  (l(M*larlnK  a  nmrrlaii««  voUl. 

A(TU>N   ft»r  tUvoriMV  brouKht  by  a  a  wlfo.    From  a 
Ju<t|{nit)iit  111  favtir  of  platiitliT  dofoiidaiit  appoaltMl. 
Tho  opinion  iitatoM  tho  fm^tii. 

/>.  \\\  i\  /Wi-fif,  for  app<«nant. 

(NWfmun  it  Niwimv,  for  roii|>omlont. 

Tayuik,  .1.  ThU  In  an  action  brought  by  thf«  n^- 
Hpontlont  to  obtain  a  dlvoroo  from  tho  appellant  on  tho 
Kronnd  of  oruol  and  Inhunuui  tnmtmiMit,  and  falhiro  to 
pn>vido  hor^lth  malntonanco  and  support.  Thoap- 
pollant  d«Milod  tho  mattoni  charicotl  lii  ro«pondont*ii 
ooniplalnt,  and  thon.  by  vray  of  countor-olaim»  alloicod 
that  tho  n^iMtndont  had  boon  guilty  of  aduUoryslnco 
hor  marrla|^»  with  him,  and  domandod  a  judgmont  of 
divoroo  frtm\  tho  n«(«ptnidontu|>on  auoh  oouutor-olalm. 
And  an  a  aoimrato  dofon^o  and  count or-olalm,  ho 
«Uoi(<«d  thathUmarrlaKo  with  tho  ro«|H>ndont  wa<.prt»- 
onnnl  throutfh  tho  fraudulont  and  falsoroproaontatlon« 
t>f  tho  roniHindont  an  to  horprovlouacharactor  for  chas- 
tity, ami  anktHt  tho  court  to  adjudtfo  tho  nuUlty  of  tho 
marrlaiio  on  that  account.  V\mm\  tho  trial  of  thono 
Hovoral  laiiuoa tho  rirtnilt  Court  rofu»(Hi  a  divorce  ou  tho 
Ctunplalnt  of  tho  ronpimdont^  for  want  of  aufflclont 
pn>of  of  tho  charK<^«  alloi^ni  aK^lnst  tho appollaiit«  Tho 
chanio  of  adultery  «iubi»oiiuont  to  tho  marrlago,  mado 
by  tho ap|H«llant airalnut  tho n*«i|M>ndont',  was al>iuidou(Hi 
by  him  u|h)u  tho  trial,  ho  l>oluK  wholly  uuablo  too«- 
tablUh  thoMimo  by  prtutfu.  And  u|hui  tho  trial  of  his 
iioc\tnd  countor-clalm,  u|h>u  which  tho  ctmrt  was  aakotl 
to  doclart^  tho  marrlago  void  ou  account  of  fraud,  tho 
c^>urt  found  aK^lnst  tho  ap|H«llant,  dUml«»od  auoh 
countor-clalm,  audonlonnl  tho  ap|H«llant  t^tpayT.  W. 
8|>onco.  onoof  tho  ro!i|Hmdont'a  attorney*,  tho  aum  of 
IA7«N  a«  a  «um  noconaary  to  onahlo  hor  to  carry  ou  thU 
act  Ion  durlnit  lt«  )>ondoncy  to  dofond  against  tho  cimu- 
tor-clalm«  act  up  lu  tho  appollant'a  anawor. 

Tho  apiwllant  ap|>oaU  friuu  thoJmiKmout  of  tho  court 
dUmlMlutf  hU  counter-claim  M^ttlnic  up  fraud  a«  a 
|{n>und  for  dtH^larlng  tho  marrlair^  void,  aud  up^m  thU 
ap)>cal  ho  al«o  claim*  tho  c\uir(  orrtnl  In  awal^lln|c  tho 
•aid  aum  of  $57 «%  an  suit  money  lu  favor  of  tho  nwpond* 
ont'n  attorneys.  Tho  alleicatUHia  lu  tho  ap|H>llaut'« 
answer,  settliijst  up  tho  alloKod  fraud  ou  acc^mut  of 
which  he  asks  relief,  are  as  follows:  **That  for  the 
purp^Mio  of  inducing  this  defendant  to  o^msenttotho 
said  marrlaiKO  the  plaintiff  falsely  and  fraudulently 
represeuteil  that  she  was  a  chaste  aud  virtuous  woman, 
which  reprvstMitatlons  tho  defendant  lH«llevod  and  nv 
IUhI  u|Hm  to  lH>tnio."  "That  tho  plaintiff  was,  infect, 
unchaste  and  of  lewd  habits,  and  was  tho  mother  of  an 
illeisitlmato  child  l>oru  out  of  we^lU^k,  but  which  had 
tlle^l  l>eforo  such  marrlaiso  with  tho  dofeudaiit;  which 
facts  tho  plaintiff  fraudulently  «tmooalod  ti\>m  this  de- 
fondant,  an%l  which  tiirst  Imcimiio  kuowu  to  thla  dofond* 
ai\i  sluoo  this  acti^m  was  commoucinl  miid  aluc«  tho 
Arvt  tMiswer  was  IntortH^ood  h«r»tn,  ai\d  that  aluoe  tho 
diwN^vt'ry  of  said  facts,  and  that  said  ropfoiiantatlous 
w«M  DU«M\  thU  dofondaui  hat  not  cobmbtl«d  with  tho 
pUdttiUr/* 


Tho  first  and  most  imiK>rtiuit  quostlon  in  tho  case  Is 
whflthur  tho  oonooalmont  from  hor  husband  by  tho 
wifo  of  hor  unobaHto  oharuotvr  previous  to  hor  mar- 
rlaffo,  or  falso  n^prosontutlons  made  by  hor  upon  that 
Hubjoot  previous  to  tho  marrinKo,  In  ordor  to  induoo 
him  to  marry  hor,  is  such  a  fraud  us  rondors  tho  subso- 
quont  marriuKo  void. 

If  a  maiTluKo  can  bo  avoided  for  the  roasons  above 
stated,  it  muMl  bo  under  tho  provisions  of  sootion  SiTtO. 
Il«w.  Stat.  1878,  which  provides  that  •'whenever  oithor 
of  tho  iHirtloM  to  H  nuirrla^\  for  want  of  ago  or  under- 
standing, shall  bo  incapable  of  u<>c<ontinK  thereto,  or 
when  tho  consent  of  either  party  btinll  have  been  ob- 
tained by  force  or  fmud,  and  thort>  shall  have  boon  no 
snbstMiuont  voluntary  cohabitation  of  tho  parties,  the 
nmrrla^co  shall  bo  void  from  such  time  as  shall  be  fixed 
by  tho  Judgment  of  a  court  of  comiHstont  authority 
doolarluR  tho  nullity  then)of.**  It  is  clear  that  under 
our  statutes  upon  tho  subject  of  divorce,  no  fraud 
practlootl  by  either  party  to  tho  contract  of  nuirriage 
u|H)n  the  other,  prt^vlous  to  tho  marriage,  is  a  ground 
for  divorce.  All  divorces  are  granted  .  for  causes  oc- 
curring after  tho  marriage  oontniot  is  entered  Into, 
excoptfor  im|K)tency,  and  that  Is  a  cause  which  con- 
tinues aft4^r  marriage,  though  it  ovists  befon\  I)ut  a 
Judgment  of  nullity  of  the  marriage  contract  proceeds 
u|H)n  matttirs  occurring  before  or  at  tho  time  the  mar- 
riagt)  contract  is  ontert^d  Into.  Tho  appellant  in  this 
action,  by  his  counter-claim.  Invoked  tho  aid  of  the 
court  to  rt^Iievehim  from  tho  marriage,  not  on  occount 
of  any  misconduct  of  his  wifo  subsequent  to  her  mar- 
rlagi\  but  for  her  misconduct  before;  and  he  insists 
that  l>ocause  she  conceaKHl  her  previous  misconduct 
from  him,  and  mado  falso  representatious  concerning 
it  in  ortler  to  Induce  him  to  marry  her,  she  obtained 
his  coustnit  to  such  marrying  bj  fnmd,  withiu  the 
moaning  of  said  section,  and  ho  is  therefore  entitled  to 
tho  Judgment  of  tho  court  doclarlughls  luarriago  with 
hor  void. 

Tho  question  whether  tho  concealment  of,  or  false 
roprosontations  as  to,  tho  previous  character  of  a  fe- 
male for  chastity,  made  to  tho  person  who  afterward 
marries  her,  and  for  tho  purpose  of  inducing  him  to  do 
so,  and  u|K>n  which  ho  n^lies,  is  such  a  fraud  as  will 
render  the  subsiHiuent  marriage  void,  has  been  fre- 
quently before  tho  Ci>urts,  InUh  In  this  country  and 
Knglaud,  anvi  we  an«  unable  to  find  that  any  court  has 
declared  a  marriage  void  for  that  reason.  The  fur- 
thest tho  courts  have  gt>ne  is  to  hold  that  when  such 
previous  unchaste  conduct  has  resultiHl  In  pn^gnancy. 
which  exists  at  tho  time  of  marriage  and  was  unknown 
to  tho  husband,  tho  marriage  will  bo  declartHl  void  ou 
aocimut  of  the  fraud.  Tho  qu«>stion  was  very  fully  and 
ably  discussed  by  the  Supremo  t^ourt  of  Massachusetts, 
under  a  statute  sulkstantially  like  ours,  in  the  case  of 
ItVytiolds  V.  iC^ri(4<is,  5  Allen,  fXX^  The  argument  In 
that  case  is  so  full  and  complete  as  to  leave  little  ntom 
for  adding  to  the  conclusiveness  thertn^f.  I  have  there- 
fore t«ken  tho  liberty  of  quoting  largely  thort^from,  as 
being  tho  best  method  of  stating  the  argument  In  the 
strongest  and  clearest  manner.  Chief  Justice  Bigelow, 
who  delivered  the  opinion  iu  that  case,  s.Hys:  "It  Is 
quite  obvious,  fr\>mtho  terms  In  which  the  statute  is 
expressed,  that  it  was  founded  on  the  assumption  that 
a  marriage.  Into  which  one  of  the  parties  was  induced  to 
outer  thn>ugh  the  fraud  and  dect^ption  of  the  other,  is 
null  tMid  void,  and  like  other  contracts,  maybeau- 
nulled  and  set  aside  by  tho  defraude\l  (^rty.  «  «  « 
Nor  d\>e*  it  define  or  in  any  way  prescribe  the  nature 
of  the  fraud,  or  tho  degree  or  amount  of  deception 
which  shall  be  deemed  to  l>e  sufBclcul  to  wamml  the 
ctvuri  in  afiljudging  the  cinitract  to  be  void.  This  is 
left  to  be  determined  on  general  principles  applicable 
to  all  ci^utracts,  sm^cI  o%\\y  fo  s««eh  r<rsfrtc»toNs  and 
iiioit(ll<ralfoHS  «is  H^c^saorily  ariw  wnd  grow  out  iff  ^ke 
|iec«lHir  NufiiM  %\ftS€  contmcC  ^marriag$.^ 
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After  making  some  general  remarks  upon  the  nature 
of  the  fraud  which  will  in  general  vitiate  ordinary 
ooutraots  relating  to  business*  and  remarking  that  the 
ODly  general  rule  which  can  be  safely  stated  is  that  the 
misrepresentation  or  concealment  must  bo  of  some 
material  fact,  the  learned  chief  justice  says :  ''  While, 
however,  marriage  by  our  law  is  regarded  as  a  purely 
civil  contract,  which  may  well  be  avoided  and  set 
aside  on  the  ground  of  fraud,  it  is  not  to  be  supposed 
that  every  error  or  mistake  into  which  a  person  may 
fall  concerning  the  -character  or  qualities  of  a  wife  or 
husband,  alilhough  occasioned. by  disingenuous  or  even 
false  stcUeinents  or  practices^  will  afford  sufficient  rea- 
son for  annulling  an  executed  contract  of  marriage.  In 
the  absence  of  force  or  duress,  and  where  there  is  no 
mistake  as  to  the  identity  of  the  person,  any  error  or 
misapprehension  as  to  personal  traits  or  attributes,  or 
concerning  the  position  or  circumstances  in  life  of  a 
party,  is  deemed  wholly  immaterial,  and  furnishes  no 
good  cause  for  divorce.  Therefore  no  misconception 
as  to  the  character,  fortune,  health,  or  temper,  how  - 
ever  brought  about,  will  support  an  allegation  of  fraud 
on  which  a  dissolution  of  the  marriage  contract,  when 
once  executed,  can  be  obtained  in  a  court  of  justice. 
These  are  accidental  qualities,  which  do  not  constitute 
the  essential  and  material  elements  on  which  the  mar- 
riage relation  rests.  The  law,  io  the  exercise  of  a  wise 
and  sound  policy,  seeks  to  render  the  contract  of  mar- 
riage, when  once  executed,  as  far  as  possible  indissolu- 
ble. The  great  object  of  marriage  in  a  civilized  and 
Christian  community  is  to  secure  the  existence  and 
permanence  of  the  family  relation,  and  to  insure  the 
legitimacy  of  offspring.*' 

The  learned  chief  justice  then  lays  down  the  rule, 
that  as  to  all  matters  which  relate  to  fortune,  health 
and  character,  including  chastity,  of  the  person  with 
whom  a  contract  of  marriage  is  made,  the  parties  are 
bound  to  make  their  own  investigations  and  inquiries 
before  the  contract  is  consummated;  and  when  the 
contract  is  consummated  without  force  and  without 
any  mistake  as  to  identity,  the  courts  will  not  permit 
any  inquiry  into  those  matters  for  the  purpose  of 
avoiding  the  contract,  and  then  proceeds  as  follows : 
**  The  law,  therefore,  wisely  required  that  persons  who 
act  on  representations  or  belief  in  regard  to  such  mat- 
ters should  bear  the  consequences  which  flow  from 
contracts  into  which  they  have  voluntarily  entered, 
after  they  have  been  executed,  and  affords  no  relief  for 
the  results  of  a  *  blind  credulity,'  however  it  may  have 
been  produced.  ♦  ♦  ♦  Nor  is  it  unreasonable  that 
each  one  should  take  on  himself  the  burden  of  inquir- 
ing into  representations  concerning  the  character  and 
qualities  of  the  person  whom  he  Intends  to  marry, 
which,  by  the  exercise  of  due  caution  and  discretion, 
can  be  ascertained  to  be  true  or  false,  instead  of  lying 
by  and  using  them  to  defeat  a  contract  after  it  has  be- 
come executed  and  a  portion  of  its  fruits  has  been  en- 
joyed." 

The  learned  chief  justice  then  stated  that  some  of 
the  civil-law  writers  have  thought  that  antenuptial 
incontinence  and  want  of  chastity  in  woman  was  a 
good  ground  for  avoiding  the  marriage,  when  it  was 
concealed  from  the  husband  and  ho  was  led  to  believe 
that  she  was  chaste  and  virtuous ;  but  he  adds :  **  The 
better  opinion  seems  to  he  that  chastity  stands  on  the 
same  ground  as  other  personal  qualities;  that  there  is 
nothing  in  the  contract  of  marriage  which  implies  that 
a  woman  shall  have  previously  been  pure  and  undeflled, 
or  which  renders  unchastity  prior  to  the  execution  of 
the  contract  an  impediment  to  a  vital  marriage.  *  * 
Nothing  can  avoid  it  which  does  not  amount  to  a  fraud 
in  the  essentialia  of  the  marriage  relation.  And  as 
mere  incontinence  in  a  woman  prior  to  her  entrance 
into  the  marriage  contract,  not  resulting  in  pregnancy 
(existing  at  the  time  of  the  marriage),  does  not  neces- 
sarily prevent  her  from  being  a  faithful  wife,  or  from 


bearing  to  her  husband  the  pure  offispring  of  bis  loins, 
there  seems  to  be  no  suflScieut  reason  for  holding  mis- 
representation or  concealment  on  the  subject  of  chas- 
tity to  be  such  a  fraud  as  to  afford  a  valid  ground  for 
declaring  a  consummated  marriage  void.  In  regard  to 
continence,  as  well  as  to  other  personal  traits  aod  at- 
ributes  of  character,  it  is  the  duty  of  a  party  to  make 
due  inquiry  beforehand,  and  not  to  ask  the  law  to  re- 
lieve him  from  a  position  into  which  his  own  indiscre- 
tion or  want  of  diligence  has  led  him.  Certainly  it 
would  lead  to  disastrous  consequences  if  a  woman  who 
had  once  fallen  from  virtue  could  not  be  permitted  to 
represent  herself  as  continent,  and  thus  restore  herself 
to  the  rights  and  privileges  of  her  sex,  and  enter  into 
matrimony  without  incurring  the  risk  of  being  put 
away  by  her  husband  on  discovery  of  her  previous 
immorality.  Such  a  doctrine  is  inconsistent  with  rea- 
son, and  a  wise  and  sound  policy." 

The  doctrine  of  this  case  is  fully  sustained  by  all  the 
authorities  cited  by  the  learned  counsel  for  the  re- 
spective parties,  and  we  do  not  find  that  a  contrary 
rule  has  been  held  by  any  court  where  a  similar  ques- 
tion has  been  raised.  See  Perrin  v.  Perrin^  1  Adams* 
Ec.  1;  Reeves  v.  Reeves,  2  Phill.  £c.  125;  Graves  v. 
OraveSt  3  Curtiss*  Ec.  235;  Scrogginsv,  Scroggins, Siyev. 
(N .  C . )  635 ;  LeaviU  v.  LeaviU,  13  Mich.  45^-456 ;  Benton 
V.  Benton,  1  Day,  111;  Baker  v.  Baker,  13Cal.  87;  Foss 
V.  Foss,  12  Allen,  26;  Crehors  v.  CrehorSt  97  Mass.  830; 
Bishop  Marr.  and  Div. ,  §§  167-168, 180-190,  and  oases 
cited.  Bishop  says,  section  167 :  '*  When  the  question 
comes  before  a  tribunal  whether  a  particular  contract 
is  void,  by  reason  of  fraud  shown  to  have  entered  UiU» 
its  original  constitution,  many  things  may  demand 
considenition.  Among  these  things  the  nature  of  the 
contract  must  be  taken  into  account,  for  what  would 
avoid  one  kind  of  contract  may  not  necessarily  bo  sufli- 
cient  to  void  another.  In  that  contract  of  marriage 
which  forms  the  gateway  to  the  status  of  marriage,  the 
parties  take  each  other  for  better,  for  worse,  for  richer, 
for  poorer,  to  cherish  each  other  in  sickness  and  in 
health;  consequently  a  mistake,  whether  resulting 
from  accident,  or,  indeed,  generally  from  fraudulent 
practices,  in  respect  to  the  character,  fortune,  health, 
does  not  render  void  what  is  done.  To  this  conclusion 
all  the  authorities  conduct  us,  but  different  modes  of 
stating  the  reason  for  it  have  been  adopted."  He  then 
gives  Lord  Stowell's  reason  as  follows:  **  A  man  who 
means  to  act  upon  such  representations  should  verify 
them  by  his  own  inquiries.  The  law  presumes  that  he 
uses  due  caution  in  a  matter  in  which  his  happiness 
for  life  is  so  materially  involved,  and  it  makes  no  pro- 
vision for  the  relief  of  *a  blind  credulity,  however  it 
may  have  been  produced."  Wakefield  t.  Mackay^  1 
Phill.  134-137.  Bishop's  own  opinion,  as  expressed  in 
section  168,  is  **  that  the  nature  of  the  marriage  con- 
tract forbids  its  validity  to  rest  npon  any  stipulations 
concerning  these  accidental  qualities.  If  a  man  should, 
in  words,  agree  with  the  woman  to  be  her  husband 
only  on  condition  of  her  proving  so  rich,  so  virtuous, 
so  wise,  so  healthy,  of  such  a  standing  in  society,  yet  if 
he  afterward  celebrates  the  nuptials  on  her  represent- 
ing herself  to  possess  the  stipulated  qualities,  while  in 
truth  she  is  destitute  of  them,  still,  in  such  celebration, 
he  says  to  her,  in  effect  and  in  law,  *  I  take  jou  to  be 
my  wife  whether  you  have  the  qualities  or  not,  whether 
you  have  deceived  me  or  not.*  In  other  words,  ho 
waives  the  condition.  To  carry  such  a  condition  into 
the  marital  relation  would  violate  Its  spirit  and  pur- 
pose, and  be  contrary  to  good  morals." 

These  cases,  we  think,  clearly  establish  tiie  doctrine 
that  the  counter-claim  of  the  defendant,  alleging  fraud 
as  aground  for  avoiding  the  marriage  oonttmct,  does 
not  state  facts  sufBlolent  to  authorise  the  ooart  to  de- 
clare the  contract  void,  had  they  all  been  folly  ptoTed 
on  the  trial.  Notwithstanding  the  learned  oouneel  for 
the  appellant  seemed  to  think  theae  deolaioM  w«re  not 
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in  aooord  with  the  spirit  of  progress  whioh  pervades 
oar  preseut  high  state  of  civilizatiou,  we  are  uuable  to 
agree  with  hiin  in  that  statement.  We  are  olearlj  of 
the  opinion  that  the  highest  and  best  interests  of 
preseut  society  demand  that  these  doctrines  of  the 
courts,  which  have  come  down  to  us  from  the  time  of 
the  earliest  Christian  civilization,  should  still  be  ad- 
hered to,  especially  in  this  country,  where,  if  a  previ- 
ously unchaste  woman  enters  into  marriage  without 
reformation  in  fact,  the  mistalcen  husband  has  abun- 
dant means  of  getting  rid  of  his  unfortunate  alliance  in 
an  action  for  a  divorce  for  her  miscondnct  after  mar- 
riage; aud  if  she  enters  the  married  state  reformed, 
and  continues  faithful  to  lier  marriago  vows,  every 
consideration  of  justice  and  humanity  demands  that 
the  past  should  be  considered  forgiven  and  forgotten. 
This  view  of  the  case  renders  it  unnecessary  to  consider 
the  question  whether  the  appellant  had  notice  of  the 
previous  unchaste  character  of  his  wife  before  his  mar- 
riage with  her. 

But  the  appellant  admits  that  before  the  marriage  he 
had  notice  that  the  respondent  had  not  always  lived  a 
pure  and  virtuous  life,  and  he  cannot  plead  that  he 
supposed,  when  he  married  her,  he  was  marrying  a 
woman  whose  character  for  chastity  was  above  re- 
proach. He  is  hardly  in  a  position,  therefore,  to  allege 
that  he  was  even  deceived  in  respect  to  this  subject, 
and  must  be  presumed  to  have  waived  any  objection  to 
the  marriage  on  account  of  her  former  unchaste  char- 
acter. If  the  appellant  knew,  before  his  marriage  with 
the  respondent,  that  she  had  not  been  of  previous 
chaste  habits,  he  cannot  afterward  plead  that  he  was 
defrauded  because  he  did  not  know  the  exact  degree 
of  her  unchastity.  Upon  this  point  Justice  Campbell, 
in  Leavett  v.*  Leavett^  13  Mich.  4S8-9,  says :  *'  The  com- 
plainant has  alleged  in  his  bill  the  somewhat  singular 
facts  that  the  chastity  of  defendant  was  made  a  sub- 
ject of  frequent  and  diligent  inquiry  by  him  among  her 
friends  and  relatives,  and  also  of  herself,  in  the  pres- 
ence of  others,  to  a  degree  which  was  complained  of  as 
offensive,  aud  that  the  defendant  made  specific  and 
open  assertions  to  him  on  the  subject;  and  he  bases 
his  claim  for  relief  entirely  on  the  falsehood  of  these 
assertions,  and  his  inability,  after  due  diligence,  to  as- 
certain any  tbiit;;  on  the  subject.  The  bill  was  drawn 
byhlmself  and  sworn  to,  so  that  he  must  have  fully 
understood  what  case  he  was  making.  Such  a  state  of 
things,  if  true,  would  of  itself  go  very  far  to  preclude 
any  claim  for  relief;  for  it  is  incredible  that  any  decent 
man  could  enter  upon  such  an  elaborate  course  of  in- 
vestigation without  having  heard  or  seen  something 
calculated  to  arouse  strong  suspicious.  The  denials  of 
the  defendant,  as  he  relates  them,  refer  directly  to  re- 
ports derogatory  to  her  character.  If  complainant  saw 
fit  to  marry  a  person  against  whom  appearances  had 
gone,  so  far  as  this  bill  inevitably  would  lead  us  to 
suppose  they  had,  it  would  be  a  very  strained  consid- 
eration which  would  regard  him  as  seriously  wounded 
in  feeling  or  reputation  by  a  discovery  of  what  had 
been  so  strongly  suspected  before." 

After  the  information  which  the  appellant  had  of 
the  character  of  the  respondent  before  he  married  her, 
he  has  no  legal  ground  for  alleging  that  he  was  deceived 
aud  defrauded  as  to  her  chastity. 

We  think  the  court  had  power  to  order  the  appellant 
to  pay  the  attorney*s  fees  and  respondent's  disburse- 
ments in  and  about  her  defense  of  the  counter-claims 
of  the  appellant.  As  to  these  counter-claims,  he  was 
in  the  position  of  plaiutiff  demanding  a  judgment  of 
divorce  against  the  respondent.  As  it  appeared  the 
respondent  had  no  means  of  her  own  out  of  which  her 
attorneys  and  her  necessary  disbursements  could  be 
paid,  it  is  in  accordance  with  the  usual  practice  of 
courts  to  make  the  plaintiff,  when  sufficiently  able,  pay 
such,  expenses.  A  question  similar  to  the  one  presented 
by  the  objection  to  this  allowance  arose  in  the  case  of 


Doumer  v.  Hoirard^  44  Wis.  83-92.  In  that  case  the 
court  said :  *'  It  is  almost  a  matter  of  course  to  award 
to  the  wife,  when  she  is  plaintiff  In  a  divorce  suit, 
money  to  carry  on  the  same ;  and  when  she  is  defendant 
it  is  always  awarded,  unless,  perhaps,  in  a  case  where 
it  appears  that  she  has  a  separate  estate  which  is  ade- 
quate to  meet  all  such  expenses."  In  that  case,  as  in 
this,  the  order  to  pay  the  exfienses  of  the  plaintiff  for 
defending  against  a  counter-claim  of  the  defendant 
was  made  after  the  court  had  announced  Its  decision 
dismissing  the  complaint  and  the  defendant's  counter- 
claim, but  before  a  formal  judgment  of  dismissal  was 
entered,  and  was  made  a  part  of  the  formal  judgment. 
In  the  case  at  bar  the  order  appcard  to  Iwive  been  made 
after  the  court  had  made  its  findings  in  the  action,  but 
before  the  final  judgment  was  formally  entered  by  the 
court;  but  it  was  not  made  a  part  of  the  judgment. 
We  do  not  think  it  important  that  the  order  making 
the  allowance  is  uot  inserted  in  the  judgment;  it  may 
be  enforced  as  an  order  of  the  court  made  in  the  ac- 
tion. 

It  was  argued  by  the  counsel  for  the  appellant  that 
the  court  had  no  power  to  make  the  order  after  final 
judgment  ill  the  action.  That  question  Is  not  in  this 
case,  as  it  appears  to  have  been  made  before  final  judg- 
ment; and  if  it  were  otherwise,  then  it  could  not  be 
considered  upon  this  appeal  from  the  judgment,  as  an 
order  made  iu  the  action,  after  judgment,  cannot  be 
reversed  upon  such  appeal.  This  court  held,  in  Wil- 
liains  V.  Williams^  29  Wis.  517,  that  an  allowance  for 
suit  money  iu  a  divorce  case  might  be  made  after  judg- 
ment as  well  as  before.  It  was  also  held  in  that  case 
that  such  allowance  of  suit  money  is  a  matter  very 
much  in  the  discretion  of  the  trial  court.  We  cannot 
say  from  the  record  that  the  allowance  In  this  case  was 
unreasonably  large,^r  that  the  learned  judge.  In  mak- 
ing the  same,  was  guilty  of  any  abuse  of  the  discretion 
vested  iu  him  by  the  law  upon  that  subject.  The  liti- 
gation appears  to  have  been  protracted,  and  of  a  nature 
to  require  a  large  amount  of  work  and  considerable 
expenditure  of  money  ou  the  part  of  the  respondent  to 
meet  the  issues  raised  by  the  appellant's  counter- 
claims. It  would  seem  from  the  whole  case  that  the 
court  was  fully  justified  in  making  the  allowance. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


BURDEN  OF  PROOF  AS  TO  NEGLIGENCE. 


PENNSYLVANIA  SUPREME  COURT,  JAN.  3,  1881. 


Federal  Street  &  Pleasant  Valley  Railway  Co. 

V.  Gibson. 

Plaintiff  below,  a  passenger  on  the  street-car  of  defendant  be- 
low, was  struck  and  injured  by  a  passing  wagon.  Held, 
that  to  make  defendant  liable  for  the  injury,  plaintiff  must 
prove  not  only  that  he  was  without  fault,  but  that  defend- 
ant was  n^ligent. 

RIT  of  error  to  review  judgment  in  favor  of  plaint- 
iff below.    The  opinion  states  the  case. 


w 


A.  M.  Brown  and  C.  C.  Dickey^  for  plaintiff  in  error. 
J.  W,  Over^  for  defendant  in  error, 

Mercur,  J.  This  action  was  by  a  passenger  to  re- 
cover damages  which  he  sustained  while  in  a  car  of  a 
street  railway  company,  in  being  struck  by  a  passing 
load  of  hay.  The  defendant  in  error  sat  near  an  open 
window  with  his  arm  so  exposed  that  it  was  struck  and 
Injured  by  the  hay  on  a  passing  wagon.  Thus  the 
proximate  cause  of  Injury,  at  least  In  part,  was  caused 
by  the  act  of  a  third  party  over  which  the  railroad 
company  had  no  control.  If  the  injury  was  caused  by 
contributory  negligence  of  the  passenger  or  by  the  sole 
negligence  of  the  driver  of  the  wagon,  there  should  be 
no  recovery  against  the  company.    The  jury  has  found 
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the  passenger  was  without  fault  on  his  part.  To  eu> 
able  him  to  recover  he  must  also  prove  that  the  coiii- 
pany  was  guilty  of  negligeuoe  and  its  negligence  was 
a  cause  of  the  injury.  It  is  just  here  that  the  errors 
covered  by  the  first,  fourth  and  fifth  assignments  ap- 
pear. The  learned  judge  substantially  charged  if  the 
defendant  in  error  was  without  fault,  the  company 
must  prove  that  it  was  guilty  of  no  negligence.  Thus 
shifting  the  burden  of  proof  resting  on  the  passenger 
and  throwing  it  on  the  company  to  disprove  negligence. 
This  was  error.  The  duty  rested  on  the  defendant  in 
error  to  prove  negligence  of  the  company.  Without 
this  he  established  no  cause  of  action  against  it.  Mc' 
Cullough  V.  Clark,  4  Wright,  309;  AUen  v.  Williard,  7 
P.  F.  Smith,  374;  WaUrs  v.  Wing,  9  id.  2U.  It  is  true 
in  many  cases  the  mere  fact  of  injury  to  a  passenger 
raises  the  presumption  of  want  of  care  on  the  part  of  a 
railroad  company.  Such  is  the  case  when  the  injury 
results  from  defective  track,  cars,  machinery  or  motive 
I>ower.  Here  there  was  no  privity  between  the  com- 
pany and  the  driver  b^  the  wagon.  It  was  then  not 
liable  for  the  act  of  the  wagon  on  the  principle  of 
restpondeat  superior.  Railroad  Co,  v.  Hinda,  3  P.  F. 
Smith,  512.  The  car  did  not  leave  its  track.  It  is  not 
alleged  that  any  of  the  property  of  the  company  was 
improfierly  constructed  or  out  of  repair.  If  we  cor- 
rectly understand  the  complaint  it  is  as  to  the  speed 
of  the  car.  We  see  nothing  in  the  case  which  relieved 
the  defendant  in  error  from  proving  negligeuoe,  or 
that  threw  ou  the  company  the  burden  of  disproving 
it.  It  is  not  sufficient  that  he  be  free  from  fault;  he 
must  prove  other  facts  creating  a  presumption  at  least 
of  negligence  in  the  company,  producing  injury.  The 
question  then  is  on  this  branch  of  the  case,  whether 
under  the  whole  evidence  the  jury  is  satisfied  that  the 
company  did  not  use  all  just  and  proper  care  and  dili- 
gence to  prevent  the  injury  7 

It  was  urged  on  the  argument,  that  the  first  assign- 
ment was  improperly  made,  as  the  point  covered 
thereby  was  withdrawn.  It  is  however  duly  certified 
as  part  of  the  record,  showing  that  it  was  affirmed  and 
bill  sealed  for  defendant  below.  This  creates  a  pre- 
sumption it  was  read  and  answered  in  the  hearing  of 
the  jury.  It  then  had  an  effect  not  removed  by  its 
subsequent  withdrawal,  and  may  bo  reviewed.  That 
question  is  of  no  practical  importance  now,  inasmuch 
as  substantially  the  same  instructions  are  contained  in 
the  portions  of  the  charge  covered  by  the  fourth  and 
fifth  assignments.  The  second  and  third  assignments 
are  not  sustained. 

Judgment  reversed,  and  a  venire  fadaa  de  novo 
awarded. 


FOREIGN  J  UDQMENT  NO  MERGER  OF  CA  USE 

OF  ACTION 

Eastern  Townships  Bank  v.   H.  S.  Beebe  &  Co.'i' 

A  company,  doing  business  In  Canada,  composed  of  members, 
some  of  whom  lived  in  Canada,  and  some  in  this  State,  hi- 
dorsed  a  note  to  a  bank.  The  bank  brought  suit  in  Canada, 
and  obtained  judgment  against  the  company  as  indorser. 
In  an  action  in  Vermont  based  upon  the  same  promise  as 
the  Canada  suit.    Bdd^ 

1.  The  foreign  judgment  does  not  merge  the  cause  of  action, 

and  assumpsit  will  lie  lipon  the  same  cause  in  this  State. 

2.  The  foreign  judgment  is  of  no  higher  nature  as  a  cause  of 

action  than  the  notes  declared  on. 

3.  A  domestic  judgment  constitutes  of  itself  a  debt  of  record; 

a  foreign  judgment  is  only  prima  facie  evidence  of  in- 
debtedness ;  the  one  is  a  contract  of  record,  incontro- 
vertible, and  is  the  basis  of  an  action  of  debt,  while  only 
an  action  of  assumpsit,  or  debt  on  simple  contract,  will  lie 
upon  the  other. 

ACTION  against  a  corporation  as  an  indorser  of  a 
promissory  note.    Suit  for  the  same  cause  of  ao- 

*To  appear  in58  Vermont  Reports. 


tion  bad  already  been  brought  against  defendant  in 
Canada  where  this  action  was  commenced,  and  judg- 
ment thereon  was  recovered  pending  this  action. 
Other  facts  appear  in  tlie  opinion. 

John  Young  and  Cratie  &  Alfred,  for  plaintiff. 

Edwards  &  Dickerman,  for  defendant. 

Barrett,  J.  It  is  not  claimed  that  the  pendency  of 
said  suit  in  Canada,  when  this  suit  was  brought,  could 
bar  a  recovery  in  this  suit.  It  is  claimed  that  the 
judgment  in  said  suit  in  Canada,  rendered  after  the 
bringing  of  this  suit,  bars  a  recovery  in  this  suit.  It  is 
not  averred  or  claimed  that  said  Canadian  judgments 
have  been  satisfied  by  payment.  So  the  only  question 
is,  whether  said  Canadian  judgment  merges  the  cause 
of  action,  in  such  a  sense  as  to  render  it  incapable  of 
being  the  subject  of  a  judgment  in  this  suit.  It  is  not 
so  merged  unless  it  has  become  a  debt  of  record,  as 
that  the  record  its  elf  has  become  a  cause  of  action,  of 
its  own  vigor,  to  be  declared  upon  as  such,  and  when 
produced,  is  conclusive  of  the  right.  All  the  authori- 
ties agree  that  a  suit  in  Vermont,  for  getting  satisfac- 
tion of  the  Canadian  judgment,  must  be  an  action  of 
assumpsit,  counting  upon  an  implied  promise  arising 
from  the  fact  of  the  existence  of  such  judgment. 

It  is  held  in  the  cases  that  a  foreign  judgment,  when 
shown  in  evidence  upon  a  matter  within  the  jurisdic- 
tion of  the  court,  and  in  which  the  court  had  jurisdic- 
tion of  the  parties,  so  that  they  were  personally  bound 
by  the  judgment  in  the  country  where  rendered,  is 
conclusive  upon  the  matter  therein  adjudicated.  But 
at  the  same  time  is  held  that  the  original  cause  of 
action  is  not  so  mergedby  that  judgment  that  it  is  in- 
capable of  being  the  subject  of  a  suit  in  a  country  for- 
eign to  that  in  which  the  judgment  was  rendered.  The 
books  are  uniform  in  making  the  distinction  between 
merger  of  the  cause  of  action,  and  conclusiveness  of 
effect,  as  matter  of  evidence,  when  the  effioct  of  a  for- 
eign judgment  is  brought  in  question  in  a  suit  upon 
the  same  original  cause  of  action.  Whatever  may  be 
the  reason  for  such  distinction,  it  exists,  and  is  estab- 
lished as  a  rule  of  law,  and  we  see  no  occasion  for  an- 
nulling that  rule  in  this  State.  In  the  many  oases  in 
which  the  subject  of  judgments,  as  between  the  differ- 
ent States  of  the  Union,  has  been  discussed  and  deter- 
mined, the  theory  and  logic  have  rested  upon  the  pro- 
vision of  the  U.S.  Constitution,  as  to  the  faith  and 
credit  to  be  given  to  judgments  of  one  State  in  the 
other  States ;  and  In  all  the  cases  it  is  assumed  that  but 
for  such  provision  such  judgments  would  not  have 
that  faith  and  credit,  and  would  be  foreign  judgments. 
A  specimen  case '  of  this  kind,  Is  MoOUvroy  ▼. 
Avery,  SO  Vt.  538,  in  which  the  very  able  opinion  drawn 
iip  by  Judge  Bennett  presents  the  established  doctrine 
and  marks  the  true  distinctions.  It  Is  fundamental 
that  a  foreign  judgment  does  not  constitute  a  record 
debt,  but  is  only  evidence  of  obligation  to  pay.  The 
indebtedness  evidenced  by  a  foreign  judgment,  as  a 
cause  of  action  to  be  declared  on  as  the  groand  of  re- 
covery, is  that  of  simple  contract,  aad  the  subject  for  a 
suit  in  assumpsit.  In  this  case,  then,  the  Jndgment  in 
Canada,  as  a  cause  of  action,  is  of  no  higher  grade  than 
the  notes  themselves.  This  legal  fact  is  oonolaslve 
agidnst  the  idea  of  the  notes  as  a  cause  of  action,  being 
merged  by  that  judgment.  It  leaves  that  jadgment  as 
an  instrument  or  means  of  evidence,  showing  conclu- 
sively the  fact  of  indebtedness,  and  operating  conclu- 
sively to  that  effect,  until  satisfied.  It  is  not  th<> 
judgment,  but  the  satisfaction  of  it,  that  renders  It  a 
bar  to  a  recovery  in  the  domestic  government  upon  the 
original  cause  of  action.  This  is  in  harmony  with  the 
conclusive  effect  given  to  a  foreign  Jadgment  In  flavor 
of  the  defendant.  The  fact  of  such  jndgment  It  pleeded 
in  bar,  and  is  adduced  as  evideuoe  to  wialntaln  the^iloik 
This  is  the  same,  muiaHs  mutandii,  as  addneliif  the  test 
of  a  foreign  jadgment  for  the  plali|tiff  to  mataMn  hii 
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right  of  recovery  against  the  defeiidaut  iu  his  aotiou  of 
assumpsit  upon  that  judgment.  The  confusion  on 
this  subject  seems  to  result  from  not  distinguishing 
between  a  domestic  judgment  as  constituting  of  Itself 
a  debt  ofrecord^  and  a  foreign  judgment,  which  is  only 
evidence  of  an  Indebtedness,  as  upon  a  simple  con- 
tract. 


NEW  YOBK  COURT  OF  APPEALS  ABSTRACT, 

Attachment  —  under  old  Code  —  subsequent 
CREDITOR  MAY  MOVE  TO  VACATE.  —  Where,  under  the 
old  Code,  the  affidavit  upon  which  an  attachment 
against  property  of  a  defendant  was  issued,  wholly 
omitted  to  show  that  plain tifif  had  any  cause  of  action 
against  the  defendants  upon  which  an  attachment 
could  be  founded,  or  to  specify  the  grounds  of  his 
claim,  field,  that  these  were  jurisdictional  defects  and 
that  a  creditor  who  had  procured  a  subsequent  attach- 
ment against  the  property  of  the  same  defendant  had 
a  standing  iu  the  court  to  impeach  and  set  aside  such 
attachment.  In  such  case  the  right  existed  under  the 
old  Code  independently  of  section  682  of  the  Code  of 
1877.  Order  reversed.  Jacobs  v.  Hogan.  Opinion 
by  Rapallo,  J. 
[Decided  AprU  26, 1881.] 

FOBECLOSUBE — OBDER  OF  BALE  WHEBB  SEVERAL 
PABCELfi  MOBTOAOED  TO   DIFFERENT  PERSONS. — The 

general  rule  that  where  there  are  several  successive 
grantees  of  different  portions  of  mortgaged  premises, 
the  land  on  foreclosure  is  to  be  sold  in  the  inverse 
order  of  alienation,  is  applicable  to  the  case  of  success- 
ive mortgages  of  parts  of  mortgaged  premises  on  a 
foreclosure  of  a  prior  mortgage  on  the  whole  property, 
where  by  its  application  the  equitable  rights  of  all 
parties  will  be  secured.  Stuy  vesant  v.  Hall,  2  Barb.  Ch. 
151.  But  this  rule  yields  to  circumstances.  Guion  v. 
Knapp,  6  Paige,  85;  Kellogg  v.  Rand,  11  id.  59.  In  this 
case,  H.  owning  premises  100  feet  in  front,  mortgaged 
the  whole  to  plaintiff  for  $5,000.  Subsequently  she 
mortgaged  the  same  premises  to  G.,  but  thereafter  G. 
released,  at  her  request,  40  feet,  which  40  feet  she  sub- 
sequently mortgaged  to  E.  After  this  H.  died,  devis- 
ing the  40  feet  and  60  feet  to  different  beneficiaries. 
Upon  the  foreclosure  of  plaintiff's  mortgage  it  ap- 
peared that  there  was  dne  on  that  $5,000  and  interest; 
on  Q.*B  mortgage  $6,300  and  interest,  and  on  E.'s  mort- 
gage $5,462  and  interest.  It  was  shown  that  the  value 
of  the  40'^feet  was  $8,000;  of  the  60  feet  $12,000,  and 
that  the  sum  due  on  the  three  mortgages  exceeded  the 
whole  value  of  the  lot.  Held,  that  the  whole  lot 
should  be  sold,  plaintiff*B  mortgage  and  costs  paid, 
after  that  the  mortgage  to  G.,  and  the  balance  applied 
on  the  mortgage  to  E.  Judgment  modified.  Bern- 
hardt  v.  Lymbumer.  Opinion  by  Andrews,  J. 
[Decided  AprU  19, 1881.] 

Interest  —  COMPOUND  interest— axlowablb  in 
ACTION  FOB  DIVIDENDS  ON  PREFERRED  STOCK.  —  Pre- 
ferred stock  was  issued  by  a  railroad  company,  the 
agreement  in  the  certificate  being  that  the  dividends 
were  to  be  paid  semi-annuaUy  out  of  the  net  earnings 
of  the  company,  before  any  portion  should  bo  applied 
to  the  payment  of  dividends  upon  the  remaining  stock. 
The  company  having  in  its  hands  on  the  Ist  of  August, 
1864,  from  Its  earnings,  a  sufficient  sum  to  pay  all 
arrears  of  dividends  upon  preferred  stock,  in  violation 
of  its  agreement,  applied  a  portion  of  the  same  in 
paying  dividends  upon  common  stock,  and  subse- 
quently made  other  dividends  upon  that  stock.  In  an 
action  to  compel  the  payment  of  the  dividends  due 
upon  the  preferred  stock  by  those  holding  it,  against 
the  company,  heid,  that  plain tifb  were  entitled  to  re- 
cover interest  upon  the  sums  to  which  they  were  enti- 
tled M  dividends.    The  general  rule  is  well  established 


that  compound  interest  cannot  be  recovered  by  law 
without  an  agreement  to  pay  the  same,  entered  into 
after  it  becomes  due.  State  of  Connecticut  v.  Jack- 
son, 1  Johns.  Ch.  13;  Ackerman  v.  Emott,  4  Barb. 
649.  But  the  agreement  in  question  did  not  bear  the 
character  of  ordinary  obligations,  where  the  allowance 
of  interest  would  be  compounding  the  same.  The 
preferred  stockholders  merely  obtained  an  interest  in 
the  assets  of  the  company  which  entitled  them  to  the 
ordinary  dividends  the  same  as  the  common  stock- 
holders. The  agreement  to  pay  preferred  dividends 
was  an  inducement  to  take  the  stock,  and  the  divi- 
dends provided  for  were  the  only  return  for  the  monoys 
advanced.  The  security  differs  from  an  annuity  or 
ordinary  dividends,  or  an  agreement  to  pay  interest. 
The  fund  was  wrongfully  applied  to  pay  dividends  on 
the  common  stock,  and  the  company  should  pay  inter- 
est on  the  sums  its  wrongful  act  prevented  from  being 
applied  to  the  payment  of  dividends  on  the  preferred 
stock.  No  demand  was  necessary  on  the  part  of  the 
preferred  stockholders,  as  there  were  no  specific  divi- 
dends to  demand  until  they  had  been  declared.  The 
English  cases  where  interest  on  annuities  has  been 
refused  (Aylmer  v.  Aylmer,  1  Malloy,  87;  Anderson  v. 
Dwyer,  1  Sch.  &  Lef.  301 ;  Booth  v.  Leycester,  3  My.  & 
Cr.  45;  Earl  of  Mansfield  v.  Ogle,  4  DeG.  &  J.  88; 
Torre  v.  Brown,  5  H.  of  L.  Cas.555;  Booth' v.  Coulton, 
7  Jur.  [N.  S.]207;  Jenkins  v.  Bryant,  16  Sim.  )  ap- 
pear to  establish  such  a  practice,  but  are  not  in  point 
when  the  claim  to  interest  rests  on  an  unlawful  appro- 
priation of  moneys.  The  earlier  English  cases  do  not 
tend  in  the  same  direction  as  those  cited,  Litton  v. 
Litton,  1  P.  Wms.  541;  Ferrers  v.  Ferrers,  Talb.  Cas. 
2;  Robinson  v.  Cumming,  2  Atk.  211;  Morris  v.  Dil- 
lingham, 2  Ves.  Sr.  170;  Morgan  v.  Morgan,  2  Dick. 
643.  Motion  denied.  Boardtnan  v.  Lake  Shore  &  Mich' 
igan  Southern  Railway  Co.  Opinion  by  Miller,  J. 
[Decided  May  10, 1881.] 

Judgment— BT  default  cannot  be  reviewed  bt 
MOTION.  —  While  in  oases  where  a  judgment  can  be 
taken  only  on  application  to  the  court,  it  may  be  said 
that  a  default  admits  only  the  facts  pleaded  and  not 
the  legal  conclusions  of  liability  or  its  extent  (Argall 
V.  Pitts,  78  N.  Y.  243;  Wright  v.  Hooker,  10  id.  60; 
Frick  V.  White,  57  id.  107),  the  resnlt  is  different  where 
no  application  is  necessary.  The  party  in  default  must 
be  taken  to  have  admitted  both  the  right  of  reooveiy 
and  its  amount.  Therefore  he  cannot  appeal  and  he 
cannot  contradict  his  admission  by  a  motion.  In  this 
case  defendant,  after  default,  disputed  plaintifTs  right 
to  recover  interest.  Held,  that  this  was  a  matter  of 
substance  and  not  of  form,  and  could  not  l>e  contested 
on  a  motion.  The  only  proper  remedy  of  defendant, 
illegally  charged  with  interest,  was  to  excuse  his  de- 
fault and  come  in  and  defend.  He  could  then  offsr 
judgment  for  the  amount  he  admitted  to  be  due  and 
defend  as  to  the  residue.  If  error  existed  in  the  allow- 
ance of  interest,  it  was  a  judicial  error  and  one  of 
substance,  which  cannot  be  corrected  on  motion.  Lii- 
lie  V.  Sherman,  39  How.  Pr.  287;  Libby  v.  Rosicrans, 
55  Barb.  203;  New  York  Ice  Co.  v.  North- West  Ins. 
Co.,  82  id.  534.  Order  reversed.  BuUard  v.  Sheruoood. 
Opinion  by  Finch,  J. ;  Folger,  C.  J.,  dissented. 
[Decided  May  3, 1881.] 

TbIAL  —  AFFIBMATTVB   OF    ISSUE  —  BIQHT   OF   ONE 
HOLDING,  TO  OPEN  AND  CLOSE^  ACTION  ON  LIFE  IN8UB- 

ANCB  POLICY  — APPEAL. —  (1)  When  the  right  of  a 
party  holding  the  affirmative  upon  an  issue  of  faot 
upon  trial  to  open  and  close  the  evidence,  and  upon 
the  final  submission  of  the  case  to  reply  in  summing 
up,  is  denied  by  the  judge  upon  the  trial,  such  denial 
furnishes  gn^und  for  exception,  which  is  the  subject 
of  review  on  appeaL  Millard  v.  Thorn,  66  N.  Y.  402. 
(2)  In  an  action  upon  two  policies  of  life  insurance, 
each  of  which  contained  a  provision  avoiding  it  if  the 
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iDsared  should  die  in  or  in  consequence  of  the  viola- 
tion of  the  laws  of  anj  nation,  State  or  province.  The 
complaint  alleged  among  other  things  that  the  death 
of  the  insured  was  not  caused  by  the  breaking  of  anj 
of  the  conditions  and  agreements  in  either  of  the 
policies.  The  answer  denied  this  allegation  of  the 
complaint,  and  set  up  that  the  insured  died  in  conse- 
quence of  a  violation  of  the  laws  of  the  State  of  New 
York,  and  in  consequence  of  an  unlawful  assault  com- 
mitted by  him  upon  a  person  named,  and  admitted 
that  the  defendant  insured  the  life  referred  to  in  the 
complaint,  by  two  policies,  copies  of  which  were  an- 
nexed to  the  complaint,  and  referred  to  the  originals 
when  they  should  bo  produced.  Held,  that  defendant 
had  the  affirmative  of  the  issue.  The  allegation  in  the 
complaint  that  there  had  been  no  breach  of  the  policy 
was  unnecessary  and  need  not  be  proved.  The  rule  is 
well  established  that  in  an  action  upon  a  policy  of  In- 
surance, where  the  answer  admits  the  issuing  of  the 
policy  and  the  allegations  in  the  complaint,  and  alleges 
a  breach  of  its  conditions,  the  burden  of  proof  is  upon 
the  defendant,  and  the  plaintiff  is  entitled  to  recover 
unless  the  defendant  satisfies  the  jury  by  a  preponder- 
ance of  evidence  that  the  conditions  had  been  broken. 
Jones  V.  Brooklyn  Life  Ins.  Co.,  61  N.  Y.  79;  Van 
Valkenburgh  v.  American  Pop.  Life  Ins.  Co.,  70  id.  605; 
El  well  V.  Chamberlin,  31  id.  611.  Judgment  reversed. 
Murray  v.  New  York  Life  Insurance  Co,  Opinion  by 
Miller,  J. 
[Decided  April  S56, 1881.] 


UNITED  STATES  SUPREME  COURT  AB- 
STRACT. 

APRIL,  188L 

International  law  — property  or  citizen  in 
enemy's  territory  produoinq  profit.  —  In  18C0 
the  claimant,  a  native  of  Georgia,  was  domiciled  at 
Daltou  in  that  State,  and  doing  business  as  a  merchant. 
About  the  time  the  State  seceded  he  left  his  home  and 
his  business  and  went  to  Indiana,  where  he  remained 
until  the  end  of  the  war.  Before  leaving  he  appointed 
an  agent  to  manage  for  him  while  he  was  gone.  The 
agent,  in  1864,  bought  for  him,  with  moneys  collected 
or  acquired  on  his  account,  two  bales  of  cotton,  that 
were  afterward  captured  by  the  military  forces  of  the 
United  States  at  Savannah.  HeUlf  that  claimant  was 
entitled  to  the  cotton  as  against  the  United  States.  If 
he  had  remained  in  Georgia  during  the  war,  acquiring 
his  money  and  buying  his  cotton  himself,  he  would 
have  a  right  to  claim  it.  No  actual  change  of  his 
domicile  is  shown,  and  his  agent  has  done  for  him  no 
more  than  he  might  himself  have  lawfully  done  if  he 
had  stayed  where  his  property  was.  In  no  just  sense 
was  he  trading  across  the  lines  with  the  enemy  through 
the  operations  of  this  agent.  He  was  simply  saving 
what  he  had  been  compelled  to  leave  in  order  to  avoid 
becoming  in  law  an  enemy  of  his  government.  His 
property  being  in  enemy  territory  was  enemy  prop- 
erty, and  subject  to  capture  as  such,  but  he  was  both 
in  law  and  in  fact  a  friend.  The  agency  he  left  behind 
was  only  to  manage  what  he  could  not  take  away,  and 
as  the  money  invested  in  the  cotton  was  collected  or 
acquired  through  this  agency,  it  will  be  presumed  that 
it  was  obtained  at  the  place  he  left,  rather  than  sent 
through  the  lines.  Judgment  of  Court  of  Claims  af- 
firmed. United  States  v.  Quigley.  Opinion  by  Widte, 
C.J. 

Negotiable    instrument  —  railroad    bonds  — 

BONA  FIDE  PURCHASERS— past  DUE  COUPONS  ON 
BOND    NOT     EVIDENCE    OF  DISHONOR.  —  C'.  OWed    S.,  a 

woman,  $:j5,000,  for  which  she  held  his  note.  He  sold 
her  $75,000  in  bonds  of  the  M.  railroad  company,  which 
■he  paid  for  partly  by  the  note  and  partly  by  other 


securities.  The  company  depositing  its  interest,  she, 
at  hid  instance,  returned  the  bonds,  and  received 
from  him  in  exchange  bonds  of  the  1.  railroad  com- 
pany for  $75,000.  This  was  June  24,  1871.  Those  last 
bonds  were  dated  April  1, 1870,  were  negotiable,  wero 
secured  by  mortgage  of  that  date,  and  each  had  at* 
tachod  interest  coupons  from  the  same  date,  two  of 
which  were  overdue,  being  payable  October  1, 1870,  and 
April  1, 1871.  The  bonds  and  the  mortgage  contained 
a  provision  authorizing  foreclosure  in  ease  of  deftolt 
in  interest  for  six  months;  the  bonds  required  a  de- 
mand to  be  made,  but  the  mortgage  not  requiring  it. 
At  the  time  she  received  the  bonds  the  I.  railroad  was 
only  a  projected  railroad.  C.  was  vice  president  and 
acting  president  of  the  company.  The  bonds  were 
regularly  executed  and  in  possession  of  C,  who  had 
no  express  authority  to  dispose  of  them,  but  who 
claimed  a  lien  on  them  for  advances  made  to  the  com- 
pany. Held,  that  S.  was  a  bona  fide  purchaser  for 
value  from  C,  and  could  enforce  the  bonds  against  the 
I.  company.  Possession  of  negotiable  bonds  oarriei 
with  it  the  title  to  the  holder.  Murray  v.  Lardner,  3 
Wall.  121.  S.,  therefore,  bought  the  bonds  of  a  penoa 
presumptively  the  owner,  and  paid  for  them  a  full  and 
valuable  consideration.  The  provision  of  the  bonds 
requiring  demand  before  the  debt  became  due  con- 
trolled that  of  the  mortgage,  which  did  not.  The 
bonds  were,  therefore,  not  due  when  8.  purchased. 
The  mere  presence  of  two  unpaid  ooapons  upon  the 
bonds  purchased  was  not  of  itself  sufficient  evidence  of 
the  dishonor  of  the  bonds  to  which  they  were  attached. 
This  point  has  been  expressly  ruled  by  this  court  in 
Cromwell  v.  Sac  County,  96  U.  S.  51.  In  that  case  it  if 
said :  **  The  non-payment  of  an  installment  of  inter- 
est when  due  could  not  affect  the  negotiability  of  the 
bonds  or  of  the  subsequent  coupons.  Until  their  ma- 
turity the  purchaser  for  value,  without  notice  of  thehr 
invalidity  as  between  antecedent  parties,  would  take 
them  discharged  from  all  infirmities.**  To  the  same 
effect  see  Nat.  Bk.  of  N.  A.  v.  Kirby,  108  Mass.  497,  and 
Boss  V.  Heunett,  15  Wis.  360.  In  the  case  of  Panoni 
V.  Jackson,  90  U.  S.  434,  the  bonds  which  were  the 
subject  of  controversy  had  never  been  issued,  bat  had 
been  stolen  from  the  office  of  the  company.  They  were 
made  payable  either  in  New  Orleans,  New  York,  or 
London,  as  the  president  of  the  railroad  company 
might  by  his  indorsement  on  the  bonds  determine. 
The  bonds  contained  no  indorsement  of  the  president 
designating  the  place  of  payment,  they  were  offered  in 
the  New  York  market  and  sold  for  a  very  small  oon- 
sideration,  and  coupons  for  several  years,  due  aod  un- 
paid, were  attached  to  them.  The  court  held  that  all 
these  circumstances  affected  the  porohaser  with  notice 
of  the  invalidity  of  the  bonds.  It  is  true  the  court  said 
that  the  presence  of  the  past-due  and  unpaid  ooapons 
was  of  itself  an  evidence  of  dishonor  sufficient  to  put 
the  purchaser  on  inquiry.  But  the  case  did  not  torn 
on  this  circumstance  alone.  There  were  other  sigidfl- 
cant  indications  of  the  invalidity  of  the  bonds  and  the 
opinion  must  be  restricted  to  the  case  before  the  court. 
£ven  if  S.  was  put  on  inquiry,  the  facts  that  she  woald 
have  discovered  would  have  explained  satisfaotorily 
the  presence  of  the  unpaid  coupons.  **The  party  who 
takes  negotiable  coupon  bonds,  before  due,  for  a  valu- 
able consideration,  without  knowledge  of  any  defect  of 
title  and  in  good  faith,  holds  them  by  a  title  Talid 
against  all  the  world.  Suspicion  of  defect  of  title,  or 
the  knowledge  of  circumstances  which  would  excite 
such  suspicion  in  the  mind  of  a  prudent  man,  or  gross 
negligence  on  the  part  of  the  taker  at  the  time  of  the 
transaction,  will  not  defeat  his  title.  Tluit  result  oau 
be  produced  only  by  bad  faith  on  his  part.*'  Murray  t. 
Lardner,  2  Wall.  110.  **  Bonds  for  the  payment  of 
money,  with  interest  warrants  attached,  are  sveiy- 
where  encouraged  as  a  safe  and  convenient  m^dtoim 
for  the  settlement  of  balances  among  men»Btila] 
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BU7  course  of  jadioial  decision  calculated  to  restrain 
or  impede  their  free  and  unembarrassed  circulation, 
would  be  contrary  to  the  soundest  principles  of  public 
policy.  Such  instruments  are  protected  in  the  posses- 
sion of  an  indorsee,  not  merely  because  they  are  neg^o- 
tiable,  but  also  because  of  their  general  convenience  in 
mercantile  a£fairs."  Smith  v.  Sao  County,  11  Wall. 
150.  Decree  of  U.  S.  Circuit  Court,  Indiana,  affirmed. 
Indiana  &  lUinois  Central  Railtoay  Co,  y.  Sprague, 
Opinion  by  Woods,  J. 

Recordinq  act  — priority  between  mortgages. 
—  Under  the  recording  statute  of  New  York  which 
gives  priority  only  to  the  mortgage  first  recorded,  when 
that  is  executed  for  a  valuable  consideration,  which, 
according  to  New  York  decisions,  means  some  new 
consideration  advanced  at  the  time,  and  that  a  mort- 
gage for  a  pre-existing  indebtedness  is  not  protected 
by  a  prior  record,  against  a  non-recorded  mortgage  for 
value.  Held,  that  as  between  two  mortgages — one 
for  a  past  indebtedness,  and  one  for  an  indebtedness  to 
t>e  subsequently  incurred  —  the  one  for  the  past  indebt- 
edness must  have  precedence  if  first  recorded.  Rehear- 
ing denied.  National  Bank  of  Oenesee  v.  Whitney, 
Opinion  by  Field,  J. 
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UNITED  STATES   CIRCUIT   AND   DISTRICT 

COURT  A  BSTRA  CT.* 

RBMOVAIi  OF  CAUSE  — APPLICATION  BY  DEFENDANT 
FOB,    DOBS   NOT  WAIVE  OBJECTION    TO  JURISDICTION. 

—  The  application  of  a  defendant  for  the  removal  of  a 
cause  from  a  State  to  a  Federal  court,  does  not  consti- 
tute a  waiver  of  the  use  and  service  of  proper  process 
of  summons  or  citation  in  the  cause,  where  the  first 
action  of  the  defendant,  in  both  the  State  and  Federal 
courts,  was  to  except  to  the  process  by  which  it  was 
attempted  to  give  those  Courts  jurisdiction  of  his  per- 
son. United  States  Circ.  Ct.,  N.  D.  Texas,  Dec.  15, 
1880.  Parrott  v.  Alabama  Gold  Life  Insurance  Co. 
Opinion  by  McCormick,  D.  J. 

ACT  OF  1875— RIGHT  DETERMINED  BY  CITIZEN- 
SHIP WHEN  PETITION  FILED.  —  A  oausc  may  be  re- 
moved under  the  act  of  1873  if  the  required  citizenship 
exists  at  the  time  the  petition  for  removal  was  filed. 
In  this  case  the  petition  for  removal,  made  by  the  com- 
plainant, alleged  that  at  the  date  of  the  petition  she 
was  a  citizen  of  the  State  of  Illinois,  and  that  the  de- 
fendant was  a  citizen  of  the  State  of  Wisconsin.  The 
defendant  moved  to  remand,  on  the  ground  that  the 
petition  for  removal  did  not  show  that  the  parties 
were  citizens  of  different  States  at  the  time  the  action 
was  commenced  in  the  State  courts.  Held,  that  the 
motion  to  remand  must  be  overruled.  Jackson  v. 
Mut.  Life  Ins.  Co.,  3  Woods.  413 ;  McLean  v.  St.  Paul 
&  Chicago  R.  Co.,  16  Blatchf.  309;  Chicago,  St.  L.  &  N. 
O.  R.  Co.  V.  McComp,  9  Rep.  569;  Johnson  v.  Monell, 
1  Woolw.  800;  McGinnity  v.  White,  3  DiU.  450;  Jack- 
sou  V.  Mut.  Ins.  Co.,  60  G a.  423;  Phoenix  Life  Ins.  Co. 
V.  Saettel,  7  Cent.  L.  J.  398.  United  States  Circ.  Ct., 
£.  D.  Wisconsin,  Jan.,  1881.  Curiin  v.  Decker,  Opin- 
ion by  Dyer,  D.  J. 

ACT  OF  1796— RIGHT  DETERMINED  BY  CITIZENSHIP 

AT  COMMENCEMENT   OF   ACTION  AND  TIME  OF  FILING 

PETITION.  —  In  a  case  of  removal  the  jurisdiction  of 
the  Federal  court  does  not  depend  upon  the  form  or 
substance  of  the  bond  approved  by  the  State  court.  A 
cause  cannot  be  removed  under  the  act  of  1795,  unless 
the  required  citizenship  existed,  not  only  when  the 
petition  for  removal  was  filed,  but  also  at  the  time 
when  the  action  was  begun  in  the  State  court.  In  this 
case  a  petition  for  removal  stated  that  the  defendants 
are  residents  of  another  State.  Held,  that  the  cause 
must  be  remanded,  upon  the  ground  that  the  petition 
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was  in  the  present  tense.  United  States  Circ.  Ct.,  Min- 
nesota, Dec,  1880.  Beede  v.  Cheeney.  Opinion  by 
McCrary,  "C.  J. 

Sale  of  personal  property  —  conditional  sale 
valid  at  common  law— statute  of  frauds.  -con- 
ditional sales  were  valid  at  common  law,  and  their 
validity  was  not  affected  by  the  English  statute  of 
frauds.  Such  sales,  oral  or  in  writing,  are  valid  in 
Arkansas,  and  creditors  of  and  purchasers  from  the 
conditional  vendee  acquire  no  right  to  the  property  as 
against  the  vendor,  who  has  been  guilty  of  no  fraud 
and  no  laches  in  asserting  his  rights.  In  Ayer  v.  Bart- 
lett,  6  Pick.  71,  it  is  said :  *'  If  the  transaction  is  fraud- 
ulent, the  vendor  setting  up  a  condition  to  the  sale, 
yet  suffering  the  vendee  t6  be  in  possession,  exercising 
full  rights  over  the  property,  with  the  intent  and  pur- 
pose of  enabling  him  to  obtain  credit  on  the  strength 
of  the  property,  he  will  not  be  able  to  avail  himself  of 
such  condition,  but  the  sale  will  be  held  to  be  absolute 
in  regard  to  creditors.  But  if  bona  fide,  and  the  ob- 
ject of  the  condition  was  merely  security  to  the 
vendor,  he  shall  not  lose  his  property  because  some 
creditor  of  the  vendee  supposed  it  to  belong  to  him." 
See  also,  Armington  v.  Houston,  3d  Vt.448;  Bigelow  v. 
Huntley,  8  id.  151;  Buckmasterv.  Smith,  22  id.  203; 
Chaffee  v.  Sherman,  26  id.  237 ;  Bradley  v.  Arnold,  16  id. 
382;  Paris  v.  Vail,  18  id.  277;  Barrett  v.  Pritchard,  2 
Pick.  512;  Marston  v.  Baldwin,  17  Mass.  606;  Merrill 
V.  Rinker,  1  Bald.  C.  C.  528;  Blood  v.  Palmer,  11  Me. 
414 ;  Miller  v.  Bascom,  28  Mo.  352 ;  Rogers'  Locomotive 
Works  V.  Lewis,  4  Dill.  158.  And  it  seems  to  be 
equally  well  settled  that  the  vendor,  who  has  been 
guilty  of  no  laches  in  asserting  his  right  to  the  prop- 
erty, may  recover  it  from  a  bona  fide  purchaser  from 
the  vendee.  Coggill  v.  Hartford  R.  Co.,  3  Gray,  545; 
Ballard  v.  Burgett,40N.  Y.314;  Bigelow  v.  Huntley, 
8  Vt.  151;  Sargent  v.  Metcalf,  5  Gray  (Mass.),  306; 
Hart  V.  Carpenter,  24  Conn.  427;  Parmlee  v.  Cather- 
wood,  36  Mo.  479;  Griffin  v.  Pugh,  44  id.  326;  Little  v. 
Page,  id.  412;  Benner  v.  Puffer,  114  Mass.  378;  Thomas 
V.  Winters,  12Ind.  322;  Dunbar  v.  Rawles,  28  id.  322; 
Bailey  V.  Harris,  8  Iowa,  333;  Hamans  v.  Newton,  4 
Fed.  Rep.  880.  United  States  Circ.  Ct.,  £.  D.  Ar- 
kansas, July,  1880.  Blacktoell  v.  Walker,  Opinion  by 
Caldwell,  D.  J. 

Service— ON  ONE  in  jurisdiction  by  fraud  ob 
FORCE,  invalid.  —  Where  a  person  has  been  brought 
from  another  State  by  force,  or  has  been  induced  to 
come  into  a  State  by  the  fraud  and  deceit  of  another 
for  the  purpose  of  procuring  the  service  of  a  summons 
in  a  civil  action,  and  personal  service  has  been  made 
under  such  circumstances,  the  service  of  process  and 
return  of  the  officer  will  be  quashed  on  proper  plea, 
where  the  facts  are  undisputed.  See  Lagrave's  case, 
14  Abb.  Pr.  336,  344;  Ranstead,  v.  Otis,  52  111.  30;  Wil- 
liams V.  Reed,  29  N.  J.  Law,  365;  Dungan  v.  MlUer,  37 
id.  182;  Juneau  Bank  v.  McSpedan,  5  Biss.  64;  Steiger 
V.  Bonn,  4  Fed.  Rep.  17.  United  States  Circ.  Ct., 
Nebraska,  Jan.,  1881.  Blair  v.  Turtle.  Opinion  by 
Dundy,  D.  J. 

RHODE  ISLAND  SUPREME   COURT  AB- 
STRACT.* 

Auctioneer — to  pay  over  proceeds  of  sale  an 
official  duty— official  bond,  form  of.— (1)  Paying 
over  the  proceeds  of  an  auction  sale  to  the  person  for 
whom  he  sells  is  one  of  the  official  duties  of  an  auc- 
tioneer. Hence  neglect  so  to  pay  over  constitutes  a 
breach  of  a  bond  conditioned  simply  that  the  auc- 
tioneer shall  "well  and  faithfully  perform  all  the 
duties  of  said  office  during  his  continuance  therein." 
Commissioners  of  Raleigh  v.  HoUoway,  3  Hawks,  234; 
Allegany  County  v.  Van  Campen,  3  Wend.  48.    (2)  An 

*  To  appear  in  13  Rhode  Island  Reports. 
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official  buud  used  not  foUuw  the  wards  or  the  stulute 
it  It  UMa  wurdii  of  tl)«  eame  IskhI  effHct.  Cobb  v.  Com- 
mouwoHltb,  3  T.  B.  Mour.  391;  Biirlntc  v.  WHllamu.  17 
Ala  610;  Nuuu  v.  Ooodlett,  10  Ark.  SB;  Juaticea  ot 
Iu(.  Lk>urtv.  Adminiatmtor  ot  Wyiiu,  Dud.  Ga.  22; 
Utale  V.  Lafton,  4  Hairing.  Del.  bl2.  Tripp  v.  Barton. 
OpiQloQ  by  Durtoe,  C.  J, 
[Decided  Oot.  li,  1880.) 


—(1)  It  DQ  objoct  cnloulolod  to  friRhteii  horsea 
it  lett  in  a  higbwaj.  and  after  roaaouabla  mitioe  u^ll- 
KBiitlj  purtnilted  to  rGmain  tbere  by  the  town  changed 
with  the  repair  ot  the  bighway,  such  tonu  is  in  Rhode 
Island  liable  Cor  the  injury  siistaijied  by  a  traveller 
whose  brirao  is  actually  terrified  by  such  object  aud 
runa  away.  It  is  othcrniae  lu  Massaobu setts,  the 
oourta  of  that  Btate  holding  that  the  town  la  uot  liable 
for  Injury  reaultlng  from  fright  without  colUalou  witb 
tbe  uliject.  Kingsbury  r.  Dedham,  13  Alleu,  ISO; 
Cuuk  T.  L'ityof  Charlestoirn,  D8  Mosa.  80;  Be  mis  v. 
Arlington,  U4  Id.  607;  Cook  v.  Mon tague,  315  id.  SH . 
The  Rhode  Is] and  rule  prevails  In  sereroJ  States. 
Morse  v.  Richmond.  11  Yt.  435;  Wlnahip  v.  Eiiflcld,  43 
N.  II.  19; ;  Chamberlain  t.  Eiifleld,  43  Id.  35C ;  BartlatC 
V.  HoukHett,  48  id.  IS;  Dimook  v.  Suffleld,  30  Coun. 
120;  Ayer  v.  Clly  ot  Norwich,  39  id.  370;  Young  v. 
Cityot  NewHaren.  Id.  435;  FoshayT.  Gleu  Haven,  25 
Wia.  288.  12)  In  the  case  at  bar  the  object  waa  three 
flat  COTS  loaded  with  Immenae  iron  coatings.  A  loft  it 
in  a  highway;  B's  horse  was  frightened  by  it;  B  sued 
A  tor  tbe  injury  caused  by  the  nuisance,  recovered 
judgment,  and  committed  A  on  exocutlou.  A  was  d  la- 
obargad  under  the  Unitod  Stales  Bankrupt  Act;  B 
then  sued  tbe  town.  Held,  that  A  and  the  town  were 
not  joint  tort-feasors,  A  being  liable  at  oommon  law  ; 
the  town  for  tho  neglect  of  a  statutory  duty.  Held, 
further,  that  A  and  the  town  were  liable  tor  distinct 
Ibough  related  torta  resulting  In  the  eame  injury,  and 
that  B's  action  against  the  town  could  be  sustained. 
Bee  HuotY.  Bates,  T  R.  I.  217;  Bennett  v.  Lovoll,  12 
id.  160.  Bennr.lt  v.  FiJJielil.  Opinion  by  Durfee,  C.  J. 
[Decided  Oct.  30,  ISSO.) 

NBOLIOBNCB— BKQUlSITEa  Of  IIBCUBATIOS  IV  AC- 
TION ran.  —  III  trespass  on  the  case  a  declaration 
charged  that  "said  city  so  carelessly  and  negligently 

kept  and  maintained  that  highway  known  as ,  and 

so  oareleasly  aud  negligently  suffered  and  allowed  said 
highway  to  be  aud  remain  out  of  repair,  as  wrongfully 
and  Injuriously  to  turn  and  cause  to  flow  upon  the 
lands  and  estate  lit  tbe  plaintiff  next  adjolniiig  to  said 
highway,  the  water  which  otherwlae  and  ordinarily,  or 
iiBturHlly  and  but  for  tbe  wrongful  acts  and  omissions 
of  the  said  city  would  not  havefiowed  or  run  upon  the 
plaintifTs  lands  and  estate  aforesaid,  whereby,"  etc. 
HtUl,  on  demuiTer,  afflrmlng  WakeOeld  v.  Newell.  12 
It  I.  75,  that  no  cause  ot  action  was  sot  forth.  The 
requisities  of  a  good  declaration  in  au  action  tor  negli- 
gence are  tbeae:  "It  ought  to  state  the  tacts  upon 
which  tbe  supposed  duty  la  founded,  aud  the  duty  to 
lbs  piaiiititf  with  the  breach  of  which  the  dcfondaut 
is  charged.  It  la  not  enough  to  show  that  the  dcteud- 
ant  has  been  guilty  ot  negligence,  without  sbowing  in 
what  respect  he  was  negligent,  and  ho\c  he  becamt 
buiitid  to  use  care  to  prevent  injury  to  otherg."  Qaatret 
V.  Eagerluu,  L.  IL,  'ir,.  P.  3T1.  So  too  It  is  not  enough 
to  state  a  relation  from  which  the  duty  may  arlao 
under  certain  circumstances,  but  unleaa  the  duty  nee- 
sssarily  results  from  the  relation,  the  clrcumstaucea 
which  give  rise  to  it  must  likewise  be  stated-  Brown 
V.  Maliett,  5  C.  B.  »»:  Seymour  v.  Maddoi,  L.  R.,  10 
Q.  B.  326;  Wilson  v.  Newberry,  L.  R.,  7  Q.  B.  81;  Col- 
lU  T.  Bolden,  L.  R..  3  C.  P.  4»;  WiUlama  v.  Hingham, 
Mo.,  Torn.  Co.,  i  Flek,  S41.    In  obw,  for  the  neglect 


of  a  statnlory  duty,  the  plaintiff  muat  show  that  iht 
duty  was  imposed  for  bis  beneSt  or  existed  for  hi* 
security  from  the  injury  suffered.  O'Donnell  v.  ProTi- 
Uouce  *  W.  H.  Co.,6E.  I.  2U.  Smith  v.  Trtpp. 
Opinion  by  Durfee,  C.  J. 
[Decided  Dec  4,  ISHO.j 

Undertaking—  in  nb  EXtxT  to  ■'  abide  abd  pbb- 
roitv."  —In  accordance  with  an  agraemeut  made  be>- 
tweeu  the  parties  litigant  to  a  bill  iu  equity,  a  respond' 
ent  who  had  been  arrested  uu  a  writ  of  tie  exeat  filed  s 
bond  with  a  surety  "  to  abide  and  perform  tbe  ordei* 
Bud  decrees  of  the  court  iu  the  cause,"  whereapoo  the 
writ  was  discharged.  Subeequently  oud  before  final 
decree  tbe  surety  moved  for  an  order  dIaoliaiitlDEliliD 
from  liability  on  the  respondent  prlnolpol's  pnlting 
bimaelt  within  the  jurisdiction  of  the  conrt  and  suN 
ject  to  Its  decrees.  Held,  that  tbe  motion  coold  not 
begrauUMl;  that  a  bond  tu  " abide  and  perform "  dif- 
fers from  a  boud  to  "abide,"  and  thai ou  disobarglag 
a  writ  ot  nf  extat  a  court  may  lu  its  discretion  require 
the  respondent  to  give  securily  to  perform  the  decres. 
Ilobertaon  v.  Wilkie,  Auib.  177;  Atkinson  t.  Leouord, 
3  Br,  C.  C.  218;  Griffith  v.  G rlffitb,  2  Yes.  401 ;  LaCba 
V.  Trot.  Preo.  Ch.  ao,  caae  102;  Stapyltcn  v.  Peill,  U 
Yea.  Jr.  OlS;  Debaziuv.  Debuxin,  I  Diek.  96;  JohuMo 
V.  Cleudennin,6Gill&.J.4e3;  Matterof  Wollo,fiN.T. 
Ticg.  Oba.  3S4.  Ptttlioii  of  Qriaaold.  Opinion  by 
Matteson,  J. 
[Decided  Hcpt.  20,  1880.] 


T  State  uoEirHi  rti 


CoNsriTUTio; 


In  B  prosecution  for  tbe  violation  of  a  proTiaton  of  ths 
Yirginia  State  revenue  law  requiring  peraona  selllu 
merchandise  by  sample  to  take  out  a  liceuM  and  piy 
a  tax  therefor  against  a  person  selling  sewing  nuwhlnel 
manufactured  by  tbe  Singer  Maaufacturiag  Company, 
OS  agent  ot  such  company,  held,  that  tbe  fact,  that  tiia 
company  made  its  mocblnea  undera  patent  ot  whldl 
it  is  tbe  assignee,  did  not  entitle  the  company  to  telgg 
such  machinns  Into  tbe  State  and  sell  them  there  wlUi- 
oul  complying  with  the  leqalremente  of  the  State  rev- 
eime  laws.  See  Patterson  v.  State  ot  Keotuckr,  U 
Alb.  L.  J.  156.  A*  was  said  by  Chanoellor  Kent,  hi 
LivingBtonT.  Yan  Ingen,  9J.ohnB.582,  "TbatipeolM 
of  property  must  likewise  be  aubjeot  to  taxation  ud 
to  the  payment  of  debts  as  other  personal  property. 
The  national  power  will  be  tully  satisfied  It  the  prop- 
erty created  by  patent  be  for  the  giivea  term  enjoyed 
aud  used  eiolualvely,  so  tar  as  under  the  policy  ottk* 
several  States  the  property  shall  bo  deemed  Ottortcl- 
erallon  and  uae.  There  is  no  need  of  giving  tbUpown' 
any  broader  construction  In  order  to  attain  tbeendtor 
which  it  was  granted;  which  was  to  reward  the bone- 
Bceut  efforts  ot  genius  aud  to  encourage  the  osefol 
arts."  Webber  v.  CommonvKolth  of  Vtrginta.  Opin- 
ion by  Staples,  J. 
[Decided  August  10,  1S80.] 

MnNICIPAL  CORPOHATION— I.IABI.E  fOB  NBOUOEST 
C0NSTBCCT70N  OP  8TUEBT    ISJUIltMO  PRIVATE  PROP" 

EKTr..— If  amuniclpal corporation,  In  Imprortnc  It) 
streets,  fiUa  up  a  street  and  does  it  in  aoeb  w«j  thai 
the  water  which  before  had  been  carried  off  bj  gntten 
is  thrown  back  upon  an  adjoining  lot,  tbe  oorpOTatioo 
will  be  liable  tor  the  damage  to  the  lot.  If  by  propaf 
care  and  means  It  might  have  beeu  prevented,  Ifvni- 
olpal  corporations,  acting  under  uithoritj  oontetni 
by  the  legislature,  to  make  and  repair,  or  %o  Rcadk 
level  and  improve  streets,  it  they  «seral«s  tMsoMhfc 
care  and  skill  in  the  performance  ot  tbe  work  Wtol**^ 
•  Appearing  in  a  Oiatlan'a  Bapoct*. 
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upon,  are  nob  anai* emble  to  tbe  Euljomlag  owner,  whose 
lands  ara  oat  aatu&llj  taken,  lor  ouiiaequBiitial  dsm- 
age»  to  bis  premlsei,  unless  Ihore  la  a,  provUlon  In  tba 
charter  of  the  oorporation,  or  In  auma  ^tntute,  oroatiug 
Ibe  liabillcr.  2  Dill,  ou  Hun.  Corp.,  iS  782,  783;  Callen- 
der  V.  Manib,  1  Pioli.  118 1  RadcliO'BEi'rs  v.  Maforot 
Btimkljn,  i  N.  T.  IBS;  Wilson  v.  Mayor  ot  New  York, 
1  Den.  B95;  Smith  v.  Corp.  of  WaBhlngton,  20  How. 
lU.ai  135;  MlUgv.Clty  of  Brooklyn,  32  N.  T.  *89;Carr 
V.  Northern  Libartles,  35  Peuu.  St.  32i;  O'Couner  v. 
Pittsburgh,  18  id.  187;  City  of  Delphi  v.  Evant,  88  Inil . 
BO;  Cityof  Mtdlson  y.  Robs,  8  liid,  238;  Lea  v.  City  of 
Minuoapolis,  22  Minn.  13;  Cheover  v.  Shodd,  13  Biatcbt. 
C.  C.  258;  City  of  St,  Louis  v.  Gurno;  13  Mo.  4H; 
Hoffman  v.  City  of  St.  Louis,  15  id.  651;  Keaay  v. 
Loulacille,  1  Diina(Ky.)  154;  Mayor  ot  Rome  T.  Om- 
berg,  28  Ga.  13;  White  v.  Taioo  City,  27  Miss.  457; 
Simmons  V.  City  o(  Camdnn,  2C  Ark.  27G;  Humea  v. 
Mayor  otKnoiville,  1  Humph.  103;  Dorm  an  t.  City  ot 
Jacksonvltle,  13  Fla.  538.  But  there  mny  be  cases 
where  the  deprivation  of  the  use  of  property  .not 
touobed  might  entitle  the  owner  to  oorapeiisutloii. 
See  Ashley  t.  Fort  Huron,  35  Mich.  296;  luman  r. 
Tripp,  11  R.  1.630;  Pumpelly  v.  Graen  Bay  Co..  13 
Wall.  186.  Eaton  y,  B.  C.  M.  R.  C(i.,51N.  H.  MM.  Ei- 
emption  from  llnbility  depends  upon,  or  rather  Implies 
thedue  exeroise  of  the  power  delegated,  the  obaerv- 
ance.of  reasonable  care  and  skill  ititbe  execution  of  the 
worlc  undertaken.  If  the  work  authorized  be  not  exe- 
oated  la  a  proper  and  skillful  manner,  there  will  arise 
a  common-law  liability  for  all  damagea  not 
tuoldent  to  tbe  work,  and  which 
nnakilUul  or  improper  manner  of  executing  it.  2DiU.oii 
MuQ.  Corp.,  !802;  Perry  y.  City  ot  Worcester,  6  Gray, 
tiU;  Sprsguev.CltyotWoroest«r,  13  id.  133;  Mersey 
DockiT.  Qibbe.  UH.  of  L.  Cos.  686;  Brine  t.  Great 
West.  R.Co..2BeBt&Sm.l02;  Creal  y.  City  of  Keo- 
kuk, i  Q.  Greene,  IT:  City  of  McGregor  v.  Boyle,  U 
Iowa,  268;  Ellis  t.  City  of  Iowa,  201d.  229;  Meares  v. 
Com'r  of  Wilmington,  9  Ired.  73.  Smith  t.  City 
Council  of  AUxaadna.  Opinion  by  Burks,  J. 
[Decided  April  IS,  I860.] 

FINANCIAL  LAW. 

BASKS— MAT  RBCOVBR  OS    UJATT    MADE  ULTHA  TI- 

Bis.  —A  Statute  prohibiting  eavlngs  banks  from  loan- 
ing money  oh  tbe  security  of  names  alone,  is  directory 
to  tbe  trustees,  and  designed  tor  the  protection  of  the 
depositors,  and  will  out  prevent  a  bank  from  enforolng 
payment  of  a  promissory  note,  whether  the  purchase 
wms  or  was  not  In  conformity  with  its  proyialons.  The 
■tatute  was  designed  tor  the  beneOt  and  security  ot 
depositors,  and  it  is  not  to  be  so  oonatnied  as  to  defeat 
It*  own  purpose,  and  enable  the  makerv  of  negotiable 
paper  to  set  up  defenses,  to  which  they  would  not  be 
otherwise  entitled.  Roberts  v.  Lane,  St  Ma.  108;  No- 
tional Pembertou  Bk.  T.Port«r,  126  Mass.  333.  Maine 
Sapreme  Jpd.  Ct.,  Feb.,  1880.  Farmingtan  Savlnsa 
Bank  V.  FoU.    Opinion  by  Barrows,  J.,  72  Ma.  19. 

NsaOTIABlA    INSTRUUBHT— EQniTtBS    ATAILABLE 


FATEB.  —  Where  a  promissory  cote  is  transferred,  and 
the  oolleotlon  of  it  is  guaranteed  by  the  payee  in  the 
following  form,  to  wit;  "Thianote  la  transferred,  and 
tbe  oolleotlon  of  the  same  guaranteed  to  tbe  holder 
hereof,"  the  makers  can  make  any  defense  to  a  suit 
oommanoed  by  an  assignee  that  could  have  been  made 
to  a  suit  It  commenced  by  tbe  payee,  notwithstanding 
the  assignee  may  take  the  note  before  due,  and  with- 
out knowledge  ot  any  InQrmity  In  the  uota.  Trust  Co. 
V.  National  Bk.,  101  US.  68;  Lamourleux  y.  Hewitt, 
6  Wend.  307;  Miller  y.  Gaston,  2  Hilt,  188.  U.  9.  Ciro. 
Ct-,  Nebraska,  Jan.  3. 1881.  Omaha  National  BaiA  y. 
Walker.  Opinion  by  Dundy,  D.  J. 
[GFed.Bap.  sm^] 


«OTB  ON  DBHAHD 

A.  made  a  prom- 
issory note,  payable  on  demand  with  interest,  to  the 
order  ot  B.  It  was  indorsed  by  U.  aifd  then  by  C. ;  B. 
and  C.  affliing  their  names  for  the  aoonmmodation  ot 
A.  and  to  enable  A.  to  borrow  money  from  the  plaint- 
iff on  tbo  note.  Held,  that  C.  was  liable  aa  an  Indorser, 
not  aa  a  Joint  maker,  and  waa  entitled  to  due  notice  of 
dishonor.  Held,  further,  thatC.'s  liability  was  not 
varied  by  the  fact  that  tbe  note  was  payable  on  demand 
with  Interest.  The  case  does  not  fall  within  the  rale 
laid  down  in  Mathewson  v.  Sprague,  1  R.  I.  8,  and 
reiifSrmed  In  several  later  cases,  for  which  see  Carpeu- 
tery.  MeLaughiin,  13  id.  270.  that  one  who  indorses  a' 
note  payable  to  another  before  its  issue  Is  liable  to  the 
payee  aa  a  joint  maker,  and  la  therefore  not  entitled 
to  notice.  The  case  presents  simply  the  question 
whether  an  aooommodatlou  Indoraer  on  a  DOte  lliie 
that  In  suit  la  entitled  to  the  usual  notice  ot  dishonor. 
That  such  an  indoraer  is  ordinarily  entitled  to  suob 
notice  Is  beyond  question,  and  it  in  tbe  case  at  bar 
there  Is  any  doubt,  It  Is  because  the  note  Is  payable  on 
demand  with  Interest,  instead  of  being  an  ordinary 
time  note.  The  precedents,  however,  show  that  this 
is  not  a  circumstance  which  varies  the  right  of  tbe 
indorser.  Smith  v.  Becket,  13  East.  187;  Rice  v.  Wes- 
son, 11  Mete.  100:  Lockwoodv.  Crawford,  IB  Conn.  861; 
Perry  V.Green,  19  N.  J.  Law,  61;  Lord  y.  Chadboume, 
8Ma.l08;  Daniel  Neg.  Tnstr.,  S  707;  1  Parsons  Notes 
and  Bills.  556,  See,  also,  Howe  y.  MerrlU.  6  Cash.  80; 
Vore  V.  Hurst.  13  Ind.  551 ;  Bigelow  v.  Colton,  13  Gray, 
300;  Olapp  at  al.  y.  Riceet  ols.,  id.  403;  Dubois  v. 
Maaon,  127  Mass.  37 ;  Good  v  Martin,  6  Otto, 90.  Rhode 
Island  Sup.  Ct.,  Oct.  30,  1880.  Sawyer  v.  Brovmtti. 
Opinion  by  Durfee,  C.  J. 
[To  appear  In  13  R.  I.  Rep.) 


ONE  ot  the  absolute  rights  of  every  British  subject  ia 
that  of  personal  security;  aod  lawyers  mean  by 
that,  the  legal  and  uninterrupted  enjoyment  of  life, 
limb,  body,  health  and  reputation.  Any  one  Interfer- 
ing, either  by  accident  or  design,  with  the  enjoyment 
by  another  of  these  rights,  inherent  by  nature  In  every 
individual  (unless,  Indeed,  the  Interference  Is  authoi^ 
ized  by  the  proper  power  in  tbe  State),  is  liable  to  make 
good  to  the  Injured  party  tbe  damages  sustained  by 
bim.  With  questions  ot  life  and  death,  of  health  and 
reputation,  we  do  not  propose  to  deal;  but  wa  desire 
to  glance  at  some  of  the  very  numerous  oases  wblob 
have  baan  decided  in  England,  the  United  States,  and 
Canada,  upon  the  Important  subject  ot  the  pecuniary 
value  ot  the  various  portions  of  a  person's  body.  The 
value  of  the  human  form  has  been  considered  in  many 
ways  and  by  many  people ;  not  only  In  Its  dead  state 
by  medical  students,  In  its  captive  state  by  slave  deal- 
ers, but  also  In  Its  living,  tree,  Independent  state~-Hnd 
that  pleoemeol  —  by  jurors  uulmpeaohabin,  and  Judges 
learned  and  venerable,  who  have  viewed  It  aa  a  corpse 
and  as  a  captive  as  well. 

To  begin  with  what  tbe  Sunday-school  boy  said  was 
the  chief  end  of  man  — the  head.  No  jury,  we  believe, 
bos  yet  been  called  upon  to  value  the  whole  head  of  a 
lIvioK  man ;  and  with  accidents  fatal  In  tbeir  effbota, 
wa  have  nothing  to  do  here.  But  dlCferent  ports  of  the 
head — inside  and  out  —  have  been  appmlsed  by  intelll- 
gent  jurors.  In  Maine,  a  man  who  could  say  with 
Hudlbras, 

Uy  head's  not  made  of  brase, 

As  Prior  Bacon's  noddle  was ; 

Nor  ailie  the  Indian's  skull)  so  tongh. 

That  outbora  say.  'twaa  musket  proof ; 
bad  tba  external  table  of  blsshuU  oraoked  by  an  Iron 
poker,  wherewith  he  bad  bean  aaBonlted  by  a  braka^ 
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mau,  and  hi  consequeuoe  of  the  iujury  he  was  threat- 
ened with  paUey  uf  the  optio  nerve.  He  sued  the  rail- 
way company  for  the  wrong  Inflicted  by  their  servant, 
and  recovered  $4,000  damages;  and  although  the  com- 
pany considered  I  he  amount  excessive,  the  court  did 
not.  HaiiHon  v.  European^  etc,,  Ry.,  63  Me.  84.  But 
$1,700  was  held  too  much  to  pay  for  striking  a  woman's 
head  with  a  hatchet;  she  having  been  very  provoking, 
and  not  being  much  hurt.  Hennies  v.  VogeU  87  111. 
242.  When,  on  a  steamboat,  a  person  received  an  in- 
jury, residting  in  the  temporary  loss  of  the  sight  of  one 
et/e,  and  the  jury  calculated  the  damage  at  $5,000,  the 
judges  held  the  amount  excessive,  and  ordered  a  new 
trial  on  that  account.  Tenney  v.  New  Jersey  Steamboat 
Co.y  5  Lans.  507.  The  jury,  although  not  the  judges, 
evidently  considered  this  one  of 

Those  eyes,  whose  light  seem'd  rather  given. 
To  be  ador'd  than  to  adore  — 

Such  eyes  as  may  have  look'd  from  Heaven, 
But  ne*er  were  raised  to  it  before. 

A  little  boy  was  kicked  by  a  horse,  and  his  eye,  skull, 
and  brain  were  so  severely  hurt  that  the  witnesses  at 
the  trial  considered  he  would  never  be  able  to  obtain  a 
living  in  an  ordinary  way.  The  jury  granted  him  £150, 
as  a  slight  compensation ;  and  although  the  child  died 
nine  days  after  the  verdict,  yet  the  court  would  not 
grant  a  new  trial  asked  for  on  the  ground  of  excessive 
damages.    Kramer  v.  WaymarU,  L.  R.,  1  Ex.  241. 

Ho  Ah  Kow  sued  the  sheriff  of  San  Francisco  for 
$10,000  damages  for  cutting  off  his  queue.  Ho  had  been 
fined  for  keeping  a  boarding-house  in  a  manner  con- 
trary to  the  city  by-laws,  and  in  default  he  had  been 
imprisoned  in  the  county  jail  for  five  days;  while  in 
durance  vile  his  head  was  shorn.  The  loss  of  his  queue, 
he  alleged  in  his  pleadings,  was  a  mark  of  disgrace,  and 
attended  with  misfortune  and  suffering,  and  ostracised 
him  from  associating  with  his  fellow- heavenlies  here 
on  earth.  The  defendant  set  up  as  a  justification  an 
ordinance  of  the  city,  authorizing  the  cutting  off  of  a 
prisoner's  hair.  Kow  demurred;  and  the  judges  were 
with  him  on  the  law,  considering  that  such  a  rule  was 
contrary  to  the  celebrated  fourteenth  amendment  of 
the  Federal  (Constitution.  Ho  Ah  Kow  v.  Nunaut  20 
A.  L.  J.  250.  What  the  jury  said  as  to  the  value  of 
the  pig-tail,  or^f  they  have  ever  said  any  thing,  we  do 
not  know. 

A  judge  and  jurors  attempted  to  estimate  the  worth 
of  a  man^s  brains  in  a  late  case.  They  calculated  the 
value  of  that  part  of  the  brain  that  was  injured 
(whether  the  bump  of  phitoprogenitiveness,  veneration 
or  self-esteem,  the  reporter  saith  not,  but  we  think  it 
was  the  first  named)  at  $10,000.  Roy  was  sitting  in  a 
Pullman  car,  and  the  upper  berth  fell  once  and  again, 
the  second  time  striking  him  on  the  head,  injuring  his 
brain«  incapacitating  him  from  the  performance  of  his 
usual  avocations,  and  necessitating  medical  treatment. 
The  court  held  the  railway  company  liable,  but  granted 
a  new  trial  solely  on  the  ground  that  the  number  and 
ages  of  the  roan's  children  had  been  given  in  evidence 
apparently  to  infiuence  the  verdict  of  the  jury.  Penn, 
Railway  Co.  v.  Roy^  22  A.  L.  J.  510. 

It  is  a  serious  matter  to  touch  a  person's  face  unless 
"Barkis  is  willing."  Mitchell,  a  very  rich  man,  spat 
on  the  cheek  of  Mr.  Alcorn  in  a  public  place;  and  for 
thus  using  the  human  face  divine  as  a  spittoon,  a  jury 
of  his  fellow-citizens  mulcted  Mitchell  in  the  sum  of 
$1,000.  He  thought  the  amount  excessive,  but  the 
court  did  not  assist  him  in  getting  a  reduction.  Alcorn 
Y.MitcheU,eSI\\.55S. 

Kissing,  too,  is  a  very  expensive  way  of  touching  the 
countenance  of  an  unwilling  fair  one.  A  conductor  on 
the  Chicago  &  North  Western  Railway,  saluted  on  the 
cheeks,  Miss  Cracker,  a  passenger  on  his  train.  The 
consequences  were — not  matrimony,  but — a  fine  of  $25 
for  an  assault,  the  dismissal  of  the  gay  Lothario  by  the 

^pany,  and  a  verdict  of  $1,000  against  the  company 


at  the  suit  of  Miss  C.  The  court  did  not  consider  the 
verdict  excessive,  as  it  is  a  carrier's  duty  to  protect  his 
passsengers  against  all  the  world.  Cracker  v.  C.  A  N. 
W.  Ry.,  36  Wis.  657. 

Some  twenty  years  ago,  in  England,  a  little  boy — aged 
five  years,  and  named  Cox— while  playing  on  the  high- 
way, was,  like  the  youngster  before  mentioned,  kicked 
in  the /ac6  by  a  horse  that  was  there  depasturing;  he 
was  badly  hurt.  The  jury  awarded  him  £20  for  dam- 
ages to  his  visage,  but  the  court  would  not  let  him  keep 
it,  as  they  failed  to  see  that  the  owner  of  the  horse  had 
been  guilty  of  any  negligence  in  allowing  his  equine  to 
be  at  large.    Cox  v.  Bnrhridge,  13  C.  B.  (N.  S.)  430. 

lu  fact  a  man's  head  is  at  least,  judging  from  the 
view  taken  of  it  by  some  jurors,  a  very  precious  part 
of  the  body,  and  indeed  every  thing  connected  with  it 
becomes  valuable.  An  individual  once  had  to  pay 
£500  for  the  slight  amusement  of  knocking  off  another 
man's  hat.  He  asked  in  vain  for  a  new  trial — i.  e.,  of 
his  case.    5  Taunt.  443. 

Now  to  leave  the  head  and  come  to  the  trunk  and 
its  more  humble  members.  Many  years  ago  Mrs. 
Elizabeth  Dudley  was  riding  on  the  outside  of  a  coach 
in  England.  The  coachee,  before  driving  under  an 
archway  into  the  stable  yard  of  an  inn,  asked  his 
passengers  to  alight;  Mrs.  D.  was  dainty  and  unwil- 
ling to  soil  her  boots,  and  so  preferred  being  driven 
into  the  yard.  The  coach  was  eight  feet  nine  inches 
high,  and  the  arch  nine  feet  nine  inches.  The  conse- 
quence was  that  Mrs.  Dudley  was  severely  and  permsr 
nently  injured  about  the  shoulders  and  back  (the  Divine 
Sarah  might  have  escaped).  An  action  for  damages, 
and  £100  verdict  the  result.  Dudley  v.  Smith,  1  Camp. 
167. 

One  Grieve  was  standing  on  a  wharf,  at  Brockville, 
as  the  steamer  Niagara  was  leaving,  to  plough  her  way 
along  the  St.  Lawrence.  The  boat's  fender  caught  in 
the  whai-f,  broke,  and  hit  G .  on  the  shoulder  and  so 
hurt  him  that  he  lost  the  use  of  his  arm.  He  recov- 
ered a  verdict  for  £387  lOs. ;  but  the  court  thought  he 
had  been  guilty  of  contributory  negligence  and  so 
allowed  him  to  continue  to  grieve,  and  ordered  a  new 
trial,  on  payment  of  costs.  Orieve  v.  Ont.  St.  Co.,  4  C 
P.  387. 

An  injury  to  the  vertebrcR  of  the  spine  of  a  lady, 
married,  had  to  be  paid  for  by  £500.  Mr.  and  Mrs. 
Foy  were  travelling  by  rail ;  at  the  station  where  they 
stopped  there  was  not  room  for  all  the  cars  to  draw  up 
to  the  platform,  and  some  of  the  passengers,  the  Foys 
among  the  rest,  were  asked  to  get  out  upon  the  line. 
Mrs.  F.,  with  the  aid  of  Mr.  F.,  jumped  from  the  top 
step  of  the  car  to  the  ground,  a  distance  of  three  feet, 
and  came  down  very  heavily,  jarring  her  vertebras  and 
injuring  her  spine.  An  English  jury  gave  her  the  sum 
mentioned,  and  the  judges  declined  to  interfere.  i\>y 
v.L.B.&S.  C.Ry.,  ISC.  B.(N.  S.)225. 

In  Wisconsin,  $2,750  was  given  for  the  fracture  of  one 
of  the  spinal  vertebne  and  the  dislocation  of  the  hip- 
joint ;  and  the  court  did  not  consider  the  sum  exorbit- 
ant. Houfe  V.  Fulton,  84  Wis.  408.  Nor  did  the  court 
in  Illinois  think  $7,500  too  much  for  a  healthy  young 
woman  who,  through  a  defect  in  a  sidewalk,  fell  and 
fractured  her  lower  vertebrae,  so  that  paralysis  ensued. 
Chicago  V.  Herz,  87  111.  641. 

Mrs.  Toms  and  her  son  and  heir  were  driviug  In  a 
buggy  over  a  bridge  on  which  some  new  planks  ha«l 
been  placed.  The  nag  shied  at  these,  and  backed  up 
against  the  railing  which  broke;  the  hind  wheels  went 
over  the  bank,  and  the  occupants  of  the  buggy  wern 
thrown  into  the  water  t>elow.  Mrs.  Tom's  spine  was 
injured,  and  even  when  before  the  Jniy  she  had  not 
recovered  her  strength.  The  first  verdict  was  $760  for 
herself  and  $50  for  her  husband,  for  his  oouaeqaential 
damages.  Unfortunately  she  had  iosisted  upon  swear- 
ing at  the  trial,  and  the  court  considered  thai  mi  Ian- 
proper  that  they  set  the  verd  iot  aside.   Tmm  ▼• 
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S2  (J.  C.  R.  24.  Another  trial  was  had,  and  the  jury 
magnanimouslj  fi^aye  $2,600  to  the  sufferiug  lady  and 
$250  for  Mr.  Toms.  Again  the  court  interfered,  think- 
ing the  damages  very  large,  and  ordered  a  third  trial 
unless  the  Tomses  would  consent  to  take  $1,250  be- 
tween them;  this  they  wisely  agreed  to  do  (35  U.  C. 
R.  195),  and  the  Court  of  Appeal,  to  which  the  de- 
fendants went,  would  not  taJce  that  sum  away  from 
them.    St  U.  C.  R.  100. 

A  school  teacher  was  allowed  to  keep  $8,058  given  for 
a  permanent  injury  to  her  spine.  HL  C.  i?.  v.  Par^, 
88  lU.  373. 

Arms^  both  male  and  female,  have  been  valued.  The 
case  just  about  to  be  cited  must  not  be  taken  as  a 
ground  for  arguing  that  a  lady's  arm  is  worth  more 
than  a  similar  lateral  appendage  owned  by  a  gentle- 
man. A  Miss  or  Mrs.  Sweely  (we  are  not  sure  which, 
but  judging  from  her  Influence  on  the  jurors,  we  fancy 
she  must  have  been  married)  was  walking  in  the  town 
of  Ottawa  and  was  severely  injured  through  a  defect 
in  the  sidewalk.  Her  arm  was  hurt  so  that  the  muscles 
gradually  wasted  away  until  she  completely  lost  its 
use,  and  the  wearing  away  was  accompanied  by  con- 
stant pain.  She  sued  the  town,  and  the  jury  rendered 
a  verdict  in  her  favor  of  $3,200,  and  this  the  court  con- 
sidered not  excessive.    Oitaica  v.  Sweely^  65  111.  434. 

Another  woman,  through  a  railway  accident,  lost 
one  arm  and  the  use  of  the  other,  and  was  withal  so 
bruised,  battered,  blackened  and  injured,  that  she  was 
in  constant  pain,  and  suffered  from  impaired  health 
and  memory;  she  sued  the  company  for  damages. 
The  jury  at  first  took  a  moderate  view  and  gave  her 
$10,000;  the  company  cried,  "Pshaw!  that's  too 
much,"  and  the  court  thinking  it  exorbitant,  directed 
a  new  trial.  The  second  jury  awarded  $18,000;  the 
company  and  the  court  thought  as  before,  and  a  third 
trial  was  ordered.  The  jury  took  the  bit  in  their 
mouths  and  assessed  the  injuries  of  the  damaged  lady 
at  $22,500.  The  company  more  dissatisfied  than  ever, 
again  appealed  to  the  court,  but  the  judges  (doubtless 
impressed  with  the  more  than  sybilUne  character  of 
the  proceedings)  declined  to  interfere,  and  allowed  the 
suffering —  but  persistent — woman  to  keep  the  money. 
Shauf  V.  Boston  A  W,  Rj/.,  8  Gray,  45. 

Mr.  Drysdale  was  (perhaps  is)  a  clergyman,  enjoying 
a  salary  of  $1,400;  while  travelling  on  a  half-fare  ticket 
(one  of  the  numerous  little  perquisites  of  the  cloth)  he 
tried  to  shut  a  window  in  the  car,  and  his  arm  was 
broken  by  the  standard  of  a  lumber  car  standing  upon 
a  side  track.  He  was  detained  from  his  duties  for  eight 
weeks  (whether  either  he  or  his  people  lost  any  thing 
by  this  does  not  appear),  and  suffered  great  pain  from 
time  to  time  for  eight  months  (perchance  his  flock  suf- 
fered similarly  on  Sundays,  only  longer).  He  sued  the 
railway  company  and  recovered  a  verdict  for  $3,000. 
The  company  considered,  and  we  think  rightly,  that 
this  was  too  large  a  sum  to  be  compelled  to  pay  for 
breaking  a  part  of  a  parson  and  applied  to  the  court  to 
sec  aside  the  verdict.  The  court,  however,  deemed 
the  figures  not  so  exorbitant  as  to  justify  a  reversal. 
This  was  in  Georgia  where  ministers  may  be  scarce ; 
nearer  home,  we  fancy,  they  are  not  so  highly  prized. 
Western  J  etc.,  Ry.  v.  DryidcUe,  51  Ga.  646. 

Query  —  Do  ladies  serve  on  juries  in  Georgia  as  they 
do  in  Montana  (we  believe)  ?  If  so,  and  Mr.  D.  was 
unmarried,  young  and  good  looking,  we  understand 
the  verdict. 

We  are  not  left  entirely  in  the  dark  as  to  the  value  of 
a  Canadian's  arm.  One  Watson,  in  1864,  was  journey- 
ing on  the  Northern  Railway,  and  went  into  the  ex- 
press car,  where  he  should  not  have  gone,  but  the  con- 
ductor who  saw  him  there  did  not  tell  him  to  leave. 
There  was  a  collision,  and  W.'s  arm,  the  right  one,' was 
broken;  no  one  in  the  passenger  cars  was  seriously 
hurt.  The  injured  man  was  in  the  house  four  and  a 
half  weeks  and  attended  by  two  doctors;  he  suffered 


a  good  deal,  kept  the  arm  in  a  sling  for  some  time,  and 
then  found  it  smaller  than  the  other  and  scarcely  fit  to 
use.  The  jury  gave  $2,000.  The  court  said  that  the 
company  might  have  a  new  trial  upon  payment  of  costs 
as  they  were  not  quite  satisfied  as  to  the  extent  of  the 
plaiutiff^s  injuries;  and  to  the  chief  justice  the  dama- 
ges appeared  extremely  large.  Watson  v.  N.  R.  Co,, 
24  U.  C.  R.  08. 

Coming  down  still  lower  we  find  what  some  people 
think  should  be  paid  for  a  broken  wrist.  Mrs.  Jones 
was  a  nurse,  and  through  a  broken  board  In  the  side- 
walk she  stumbled  and  fell  and  fractured  her  right 
arm  at  the  wrist,  and  for  this  the  metropolis  of  the 
Prairies  had  to  pay  $1,000.  Chicago  v.  Jones,  06  III.  849. 
In  Kansas,  the  court  decided  that  $5,000  was  an  exces- 
sive amount  for  the  railway  company  to  be  compelled 
to  pay  for  an  Injury  causing  a  deformity  of  the  right 
hand.     Union,  etc.,  Ry.  Co.  v.  Hand,  7  Kan.  380. 

Fingers  even  have  been  valued.  Fordham  was  get- 
ting into  an  English  railway  carriage.  The  door  being 
at  the  side  and  opening  outward,  and  he  having  a  parcel 
in  his  right  hand,  he  placed  his  left  on  the  door  plate, 
to  assist  him  in  entering.  The  guard,  without  any 
previous  warning,  fiung  to  the  door  and  badly  crushed 
F.'s  fingers.  Both  the  Court  of  Common  Pleas  and 
the  Exchequer  Chamber  thought  that  the  guard  had 
been  careless  and  that  Fordham  had  done  nothing 
amiss,  and  so  they  let  him  keep  the  damages  given  by 
the  jury  against  the  railway  company,  £25.  Fordham 
V.  L.  B.  &  S.  C.  Ry.,  L.  R.,  3  C.  P.  368;  4  C.  P.  619. 
Ex.  Ch.  A  servant  and  apprentice  of  one  Hodsell,  a 
goldsmith,  was  bitten  by  Stallebras'  dog,  two  of  the 
fingers,  the  right  hand,  and  the  right  arm  being  badly 
lacerated.  Hodsell  sued  for  the  loss  of  the  services  of 
his  apprentice,  a  lad  of  seventeen,  and  recovered  £30, 
one-third  for  past  loss  and  the  balance  for  future  loss. 
Hodsell  V.  StaUebras,  11  A .  &  E.  301.  Some  boys  were 
coming  home  from  school  and  in  passing  a  machine 
which  stood  unguarded  beside  the  road,  a  child  of 
seven  years  induced  another  of  four,  to  place  his  fingers 
within  the  machine,  while  another  boy  by  turning  a 
handle  set  it  in  motion ;  the  fingers  were  badly  crushed 
and  had  to  be  amputated.  The  jury  gave  £10  damages 
for  them,  but  the  court  considered  that  the  owner  of 
the  machine  was  not  liable.  Mangan  v.  Atterton,  L. 
R.,  1  Ex.  239.  4r 

One  Jackson  was  riding  in  the  underground  railway 
from  Moorgate  street  to  Westbourne  Park,  the  car  was 
full,  yet  at  the  stations  others  tried  to  enter,  which 
those  already  within  sought  to  prevent ;  the  door  being 
open  as  the  car  was  about  to  pass  into  a  tunnel,  the 
porter  slammed  it  to,  and  jammed  Jackson's  thun\b  in 
the  hinge.  The  jury  gave  him  £50  to  salve  his  injuries. 
The  judges  of  the  Court  of  Common  Pleas  and  of 
Appeal  said :  **Let  him  keep  the  money;  "  but  when 
the  company  went  before  the  House  of  Lords,  that 
august  assemblage  said :  **  He  cannot  have  the  money, 
as  the  porter  was  not  guilty  of  negligence."  Jackson 
V.  Metropolitan  Ry.  L.  R.,  10  C.  P.  49;  2  C.  P.  D.  126; 
3  App.  Ca.  193.  Another  passenger  had  a  thumb 
squeezed  in  a  very  similar  way  by  the  porter  shutting 
the  carriage  door  upon  it;  and  the  jury  estimated  his 
injury  at  £20.  The  court  thought  that  the  evidence 
showed  thait  the  passenger  and  not  the  porter  had  been 
negligent.  Richardson  v.  Metropolitan  Ry.,  37  L.  J., 
C.  P.  300.  Still  another  thumb  was  appraised  in  a  later 
case.  A  man  was  getting  into  a  car,  but  before  he  had 
taken  his  seat  the  servants  of  the  company  shut  the 
door  without  warning;  the  man's  thumb  was  squeezed 
by  the  hinge,  and  in  an  action  for  damages,  the  jury, 

following  the  example  set  by  the  last,  awarded  £20  for 
the  injury,  but  the  court  considered  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  company's 
servants  and  so  set  the  verdict  aside.  Maddox  v.  L.  C. 
<S;  D.  i?!/.,  38  L.  T.  458.  Fortunately  on  our  Canadian 
cars  thumbs  are  not  in  such  danger. —  i?.  Vashon 
Rogers,  Jr.,  in  Canadian  Law  Times, 
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NEW  BOOKS  AND  NEW  EDITIONS. 

Dillon  on  Municipal  Corporations. 

Commentaries  on  the  Law  of  Munieipal  Corporations.  By 
John  F.  Dillon,  LL.  D.,  Professor  of  Real  Estate  and 
Equity  Jurisprudence  in  Columbia  College  Law  School ; 
late  Circuit  Judge  of  the  United  States  for  the  eighth  'ju- 
dicial circuit,  and  formerly  Chief  Justice  of  the  Supreme 
Court  of  Iowa.  Third  edition,  revised  and  enlarged, 
"fioflton:  Little,  Brown  &  Co.,  1881.  Two  vols.  Pp.  cxix, 
663;  vi,  6M-n57. 

THE  first  edition  of  this  great  worlc  appeared  iu  1872, 
the  seoond  in  1873.  The  present  is  larger  by  more 
than  two  hundred  new  sections,  and  the  citation  of 
more  than  three  thousand  additional  cases.  The  worit 
is  practically  unrivalled,  for  the  simple  reason  that  its 
excellence  renders  rivalry  hopeless.  It  is  already  of 
absolute  auttiority,  both  original  and  derivative,  in  all 
the  courts  of  the  country.  The  only  similar  instance 
of  a  recent  work,  monopolizing  a  field  and  rendering 
an  author  famous,  now  occurring  to  us,  is  Benjamin 
on  Sales.  Judge  Coolcy's  great  work  on  Constitu- 
tional Limitations,  and  Mr.  Daniers  excellent  treatise 
on  Negotiable  Instruments  cannot  be  said  to  be  with- 
out rivals,  although  we  rank  them  at  the  head  of  these 
branches  of  the  law.  But  if  there  is  such  a  thing  pos- 
sible as  a  perfect  law  book,  Judge  Dillon  has  accom- 
plished it  in  this  treatise,  which  has  already  become  a 
classic,  and  taken  its  place  among  the  dozen  indisput- 
ble  legal  classics  of  this  country.  The  author  has  not 
only  paid  the  debt  which  every  lawyer  owes  his  profes- 
sion, but  has  brought  his  profession  in  debt  to  him. 
The  present  edition  is  peculiarly  useful  as  presenting  a 
consideration  of  the  latest  authorities,  a  more  elabo- 
rate treatment  of  the  topic  of  torts,  and  a  general  am- 
plification of  the  notes.  The  old  sections  have  been 
abolished,  but  their  numbers  are  preserved  in  paren- 
thesis.   The  publisher's  duty  is  admirably  done. 

Stephen's  Joint  Stock  Companies. 

The  Law  and  Practice  of  Joint  Stock  Companies  under  the 
Canadian  Acts.  A  Practical  Treatise  on  the  Law  of  Com- 
mercial Joint  Stock  Associations,  in  the  form  of  a  com- 
mentary on  the  Canada  Joint  Stock  Company's  Act,  1877, 
with  which  is  included  most  of  the  other  companies*  acts, 
both  general  and  local ;  as  also  a  number  or  Forms  relating 
to  the  management  of  such  companies.  By  Charles  Henry 
Stephens,  of  the  Montreal  bar,  author  of  the  Quebec  Law 
Digest.    Toronto :  Carswell  &  Co . ,  1881 .    Pp .  xlii,  687. 

This  is  an  elegantly  printed,  and  apparently  a  method- 
ical and  intelligent  treatise  on  the  local  law  iu  ques- 
tion. Of  its  actual  merits  of  course  we  cannot  speak 
without  an  extended  examination  which  our  duty  to 
our  readers  would  hardly  warrant.  It  is  evident, 
however,  that  the  work  is  a  treatise,  and  not  a  mere 
digest,  and  that  the  author  has  opinions  which  he  is 
able  and  willing  to  express.  A  general  history  of  joint 
stock  companies,  in  the  introduction,  wo  have  done 
more  than  glance  at,  and  found  it  admirable.  The 
opening  sentence  of  Mr.  Stephen's  preface  is  earnestly 
to  be  commended  to  opponents  of  codification.  He 
says:  **The  restless  and  ever- changing  nature  of  that 
which  we  call  Maw '  is,  I  take  it,  a  sufficient  justifica- 
tion, now-a-days,  for  the  appearance  of  a  treatise  on 
any  legal  subject,  and  that  without  pretending  to  ad- 
vance any  new  theories  respecting  it.** 


NOTES. 

THE  Law  Magazine  and  RetHeio  for  May  contains  the 
following  leadinfi;  articles :  England's  Treaties  of 
Ooarantee.by  J.  E.  C.  Munro;  New  Trials  in  Felonies, 
by  W.  Harris  Faloon :  Ecclesiastical  Courts,  their  Past 
and  Future,  by  S.  T.  Taylor-Taswell;  Extradition  and 

the  Right  of  Asylum. The  Virginia  Law  JourtioZ 

for  May  contains  an  article  on  Jury  Trial  —  Charging 


the  Jury,  by  Wm.    Archer  Cocke. The  Criminal 

Law  Maga2ine  for  May  contains  an  article  on  Personal 
Identity,  and  one  on  Self-criminating  Evidence,  by 
Decius  S.  Wade,  chief  justice  of  Montana.  Also,  a 
note  on  State  v.  Swayze^  New  Jersey  Sessions,  which 
case  holds  that  an  objection  to  a  grand  juror,  valid  on 
challenge  to  the  favor,  cannot  be  raised  by  plea  iu 
abatement;  and  the  important  case  of  Stale  y»  Moore, 
in  the  New  Jersey  Court  of  Errors,  holding  that  a 
statute  extending  the  period  of  limitation  for  the 
prosecution  of  a  crime  is   ex  post  facto  as  to  a  crime 

already  barred  by  the  old  statute. The  American 

Law  Recm'd  for  May  contains  a  pleasant  lecture  by 
Thomas  Hoyne,  on  The  Lawyer  as  a  Pioneer,  delivered 

in  Chicago. The  American  Law  Register  for  May 

contains  Mr.  Chaunccy's  article  on  Contempt  of  Court, 
and  has  an  article  on  Trade  Marks,  by  Hugh  Weight- 
man.  Also,  the  case  of  Debenham  v.  Mellon^  on  power 
of  wife  to  pledge  her  husband's  credit  for  necessaries, 
with  note  by  Edmund  H.  Bennett;  the  case  of  An- 
drews V.  Congar^  on  liability  of  indorser  before  utter- 
ance, with  note  by  Henry  Wade  Rogers;  the  case  of 
Ellison  V.  Lindsley,  on  service  of  notice  by  mail,  with 
note,  by  J.  H.  Stewart;  and  the  case  of  State  y.  Bur~ 
dettay  on  criminal  obstruction  of  public  highway,  with 
note  by  W.  N.  S. 

The  Ohio  Law  Journal  gives,  the  following  table, 
showing  the  number  of  the  judges  constituting  the 
highest  court  iu  each  State  in  the  Union,  the  length 
of  term,  and  their  salaries : 


Stete. 


Alabama 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Nebraska 

Nevada  

New  Hampshire. 
New  Jersey 

•New  York 

North  Carolina... 

Ohio 

Oregon 

Pennsylvania.  ... 
Rhode  Island 

South  Carolina... 

Tennessee 

Texas 

Vermont 

Vliirinia 

West  Virginia.... 
Wisconsin 


Number  of  Judges. 


Three  

Three 

Seven 

Three 

Five  

il  Chief  Justice  .... 

<  1  Chancellor 

(8  Associate  Justices 

Three 

Three 

Seven 

Five 

Five 

i  1  Chief  Justice 

1 2  Associate  Justices 

Three : 

j  1  Chief  Justice 

)  4  Associate  Justices 

Eight 

Eight 

( 1  Chief  Justice  .... 
( 7  Associate  Justices 

Four 

i  1  Chief  Justice  .... 
( 3  Associate  Justices 

Three 

Five 

Three 

Three 

( 1  Chief  Justice  .... 
1  6  Associate  Justices 

j  1  Chancellor 

-{ 1  Chief  Justice 

( 8  Associate  Justices 

i  1  Chief  Justice 

1 6  Associate  Justices 

Three 

Five 

Three 

Five 

(1  Chief  Justice 

<  8  Associate  Justices 
1 8  Circuit  Judges... 

Five 

Three 

Seven   

j  1  Presiding  Judge.. 
}  4  Associated  Judges 

Four 

Five 


Term  of 
office. 

Salary. 

6  years .. 

$8,000 

8      •• 

3,600 

12      •« 

6,000 

9      ** 

8,ao 

8      " 

4.000 

For  life.. 

2.ao 

1 1 

9,600 

( « 

2.000 

•i 

8'SS 

4  years  .. 

*'!S 

9      •* 

5,000 

6      •* 

4,000 

6      •• 

4,000 

6      '* 

8.000 

4      *• 

8.000 

8      " 

8.000 

8      •• 

7.800 

6      •• 

2.000 

7      •• 

8,000 

15      " 

8,000 

During 
'  good  be- 
havior. 

6,600 

6,on 

8  years . . 

*»^ 

7      •• 

4,500 

7      «• 

4.000 

9      •• 

8.800 

10     •• 

4.600 

6      •• 

2.600 

8      •* 

7.O0O 

UntU  70 
1  yrs.  old, 
7  years. 

2,100 

2,SI0 

i^SS 

7      •' 

6>$9 

7      •• 

6.000 

14      •* 

7.B0 

14      '• 

7.00 

8      *• 

2.801 

6      ** 

8,S 

6      •» 

S.OM 

81      *♦ 

^•H 

For  life... 

^*S 

6  years  . . 

^*!S 

6      «• 

8.100 

4      *• 

8.fi 

8      •• 

4*9 

4      •• 

8.I* 

•'2      '• 

12      •» 

MS 

12      •« 

MB 

12      *• 

M8 

10     • 

M0 

*  Bach  Judge  is  allowed  $2,000  additional  for 
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The  Albany  Law  Journal. 


A  LB  ANY,  June  4,  1881. 


CURRENT   TOPICS. 

AT  the  recent  commcncemeDt  eiercisea  of  the 
Albany  Law  School,  held  in  tlila  city,  an  ad- 
dress waa  made  to  the  graduating  class  b;  ex-Judge 
Countrynian,  on  the  Ethics  of  Compensatiou  as  be- 
tween Attorney  and  Client  This  was  an  ekborate 
and  ingenious  attempt,  not  stmpl;  to  justify,  but  in 
effect  to  recommend  to  lawyers,  tlie  practice  of  tak- 
ing cases,  as  Heaars.  Bodson  &  Fogg  took  Mrs.  Bar- 
dcH'a  case,  on  speculation.  This  is,  we  dare  say, 
the  first  public  and  authoritative  apology  for  this 
practice  ever  uttered  in  this  country.  Coming  from 
a  man  of  Judge  Countryman's  recognized  position 
and  influence,  it  must  necessarily  have  weight,  and 
addressed,  under  the  auspices  of  the  law  school 
faculty,  to  a  class  of  young  men  just  entering  on 
professional  life,  it  may  have  seemed  to  bear  the  ap- 
probation of  the  faculty,  and  may  have  sown  some 
misciiievous  seeds.  We  cannot  believe  that  the 
faculty  knew  beforehand  of  the  tone  of  the  dis- 
course, or  that  they  approved  its  doctrines  and  in- 
culcations, which  we  cannot  but  regard  as  perni- 
cious. There  can  be  no  doubt  that  the  general  and 
deliberate  sense  of  our  profession  is  against  the 
practice  which  Judge  Couatrjman  justifies.  In  the 
few  cases  which  a  high-minded  lawyer  may  now 
and  then  have  undertaken  on  such  terms,  he  must 
bavu  done  it  reluctantly,  from  force  of  special  cir- 
cumstaoces,  and  with  the  conviction  that  it  is  a  cus- 
tom more  honored  in  the  breach  than  in  the  observ- 
ance. Much  of  Judge  Countryraan'a  address  was 
devoted  to  combating  the  false  delicacy  of  the  idea 
of  the  honorarima.  In  this  we  quite  agree  with 
him.  The  lawyer  is  worthy  of  his  reward,  and  he 
should  have  the  means  of  compelling  payment. 
The  English  doctrine  on  this  subject  prevails  no- 
where in  this  country,  we  believe,  except  in  New 
Jersey.  Nor  do  we  see  any  impropriety  in  a  simple 
preliminary  agreement  on  the  amount  of  compensa- 
tion, not  giving  tlie  lawyer  an  absolute  ownership 
or  interest  in  a  cause  of  action  for  unliquidated 
damages.  But,  says  Judge  Countryman,  there  is  a 
large  class  of  eases  where  poor  people  —  widows 
and  orphans  —  have  claims  for  damages  against  pow- 
erful corporations,  in  which  large  outlay  and  long 
delay  are  necessary  to  attain  justice,  and  if  a  law- 
yer is  not  permitted  to  take  a  pecuniary  interest  in 
snch  cases,  how  is  justice  to  be  done  1  This  is  the 
most  plausible  and  only  possibly  tenable  ground  of 
the  argument.  If  such  a  case  now  and  then  comes 
to  a  lawyer,  without  his  seeking  it,  he  may  be  justi- 
fied in  this  course;  but  the  danger  is  that  he  will 
fall  into  this  way,  become  known  and  sought  by 
others,  and  finally  be  led  to  seeking  snch  business 
for  himself.  Even  in  this  class  of  cases  the  theory 
of  the  law  is  that  the  claimant  shall  sue  in  fi^rma 
pauptrit,  and  the  court  will  assign  attorneys  and 
Vol.  93.— \.>   -^i. 


counsel  wlio  must  work  without  compensation.  But 
when  Judge  Countryman  goes  beyond  this,  and 
boldly  avows  the  propriety  of  taking  commercial 
cases,  from  clients  perfectly  able  to  pay,  on  shares, 
we  utterly  and  earnestly  dissent  from  him.  Here, 
too,  he  becomes  immeshed  in  his  own  argument,  for 
while  he  insists  that  the  honorarium  is  absurd  —  thni 
the  lawyer  ought  to  be  paid  at  all  hazards  —  hr 
recommends  the  lawyer  himself  to  run  the  hazard, 
to  take  cases  on  an  agreement  by  which  he  may  be 
called  on  to  waste  bis  time  and  skill,  and  render 
services  for  which  he  is  not  to  be  paid,  although  he 
knows  his  cUent  is  quite  able  to  pay  him.  To  be 
sure,  he  says  the  lawyer  must  not  accept  a  case  un- 
less he  is  convinced  it  is  right.  But  as  we  have 
before  this  remarked,  the  advocate  is  a  poor  judge 
on  this  point.  Advocacy  blunts  the  perceptions  and 
blinds  the  judgment.  When  you  add  to  the  zeal  of 
advocacy  a  pecuniary  interest  dependent  on  success, 
you  introduce  a  dangerous  element.  Here  is  a 
temptation  to  manufacture,  supply,  or  warp  evi- 
dence, to  tamper  with  juries,  to  lobby  with  Judges, 
in  order  to  suit  their  need.  Here  ia  a  temptation 
to  seek  this  class  of  business,  or  an  inducement  for 
it  to  seek  you.  Thia  is  at  all  events  making  mer- 
chandiae  of  the  law.  The  lawyer  who  makes  this 
his  practice  becomes  a  huckster,  and  after  a  while 
gets  a  huckster's  conscience.  Judge  Countryman 
asks  if  there  is  one  standard  of  morals  for  commer- 
cial men,  and  another  for  professional  men.  We 
say  unhesitatingly  there  ia.  What  may  be  quite 
right  for  a  mere  collecting  agent,  may  be  quite 
wrong  for  an  officer  of  a  court  of  justice.  When 
Judge  Countryman  compares  the  case  in  hand  to 
the  case  of  an  agreement  to  work  a  farm  on  shares, 
he  makes  no  allowance  for  the  sanctiries,  the 
temptations,  the  dignity  of  the  advocate's  office 
and  position.  We  think  there  can  be  no  question 
about  these  things  among  the  better  class  of  law- 
yers. We  are  especially  sorry  to  see  a  class  of 
young  law  graduates  dismissed  from  their  studies 
with  such  an  ignoble  view  of  a  noble  and  conscieD- 
tiouB  calling.  There  was  a  disheartening  moral  dis- 
crepancy between  the  theoretical  views  of  the 
enthusiastic  young  valedictorian  who  spoke  on  the 
Lawyer's  Code  of  Honor,  and  the  practical  views  of 
the  experienced  practitioner  who  spoke  on  Profes- 
sional Ethics. 

It  seems  that  a  German  lawyer  and  magistrate  of 
the  city  of  New  York,  desiring  to  join  the  Bar  As- 
sociation, was  favorably  reported  by  the  committee 
on  admissions,  but  was  rejected  on  the  ballot.  Tbb 
gentleman,  whose  name  we  have  seen  much  in  print 
in  the  newspapers,  with  his  bnsineas  address  at- 
tached, now  complains  in  the  newspapers  that  he 
was  rejected  because  of  the  mistaken  impression  iti 
the  Bar  Association  that  he  waa  a  Jew.  He  im- 
proves  the  occasion  to  give  a  graphic  account  of  hia 
own  lite  and  heroic  struggles,  asserting  that  he  waa 
not  "  born  with  a  silver  spoon  in  his  mouth,"  but 
owes  every  thing  he  hsa  got  to  his  "  own  energy, 
industry,  and  perseverance."  He  "challenges  "  the 
aiaociation,  and  the  yoong  men  of  "blue  blood" 
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"wlio  votod  ftgainst  him;  liis  ** blood  boils  at  such 
injustice; "  he  wants  to  know  who  among  the  asso- 
ciation "will  have  the  manliness  to  reply  to  this 
letter."  All  this  leads  us  to  suspect  that  the  asso- 
ciati(m  may  not  have  done  unwisely,  although  they 
may  liave  assigned  a  wrong  and  \ni worthy  reason. 
A  correspondent  and  member  of  the  association 
writes  us  on  this  sul)ject:  '*Iu  its  corporate  and 
aggregate  capacity  the  association  offers  the  privi- 
leges and  advantages  of  its  membership  to  all  law- 
yers of  good  character  and  repute,  who  are  willing 
to  pay  forty  dollars  a  year,  and  who  are  reported 
upon  favorably  by  its  committee  on  admissions.  As 
a  society,  however,  comj)osed  of  so  many  individual 
members,  it  hits  (or  rather  its  members  have)  their 
piques  and  prejudices.  One  would  think  that  an 
association  of  lawyers  would  be  the  last  body  of 
men  in  the  world  to  be  intolerant,  or  to  be;  warped 
or  influenced  by  religious  ])rejudice,  but  the  fact 
iwiarionshj  t'wuiU  in  the  New  York  Bar  Association  I 
A  clique  of  its  very  young  associates  is  desirous  of 
preventing  Jewish  lawyers  from  becoming  members; 
and  as  there  is  a  little  anti-Oerman  and  anti-Catholic 
feeling  there  also,  it  might  be  well  to  change  its 
name  to  that  of  the  '  New  York  ProteMnnU American 
Bar  Assctrinfion  f  '  "  The  difhcultv  is  all  tliese  cjises 
consists  in  distinguishing  between  objections  fouml- 
ed  on  race  and  religion  and  those  foundt^d  on  purely 
personal  peculiarities.  The  rejected  never  reflect 
on  the  possibility  of  the  existence  of  the  latter 
class  of  objections,  but  always  attribute  the  rcjet;- 
tion  to  the  former.  The  mean  and  narrow  ])rtjudiee 
alluded  to  by  our  correspondent  may  have  influ- 
enced the  association,  and  it  mav  not.  AVe  know 
many  perfectly  unobjectionable  Jews,  and  mauy 
very  objectionable  christians;  also  many  obnoxious 
Jews,  and  many  unobnoxious  christians.  If  we 
were  a  member  of  the  association  we  should  feel 
quite  at  liberty  to  black-ball  the  objtictionable  can- 
didates without  distinction  of  race  or  religion,  and 
we  should  certainly  never  vote  to  exclude  anybody 
on  these  accrounts.  And  our  corresijondenl,  who, 
we  take  it,  is  a  Jew,  would  probably  feel  himst.'lf  at 
liberty  to  black-ball  an  obnoxious  christian  candi- 
date, and  the  d(?feated  man  would  be  silly  to  com- 
plain about  it  in  the  newsj)apers.  The  world  pays 
little  attention  to  such  comj)laints.  If  any  such 
prejudice  exists  in  the  a.ssociation  as  is  alleged,  the 
association  will  lose  influence  and  res])ect,  and  de- 
generate into  a  mere  club,  into  which  admission  will 
become  as  diflicult  as  undesirable. 


Although  Lord  Beacousfield  may  have  been  a  friend 
to  our  government  during  the  great  rebellion,  as  is  al- 
lege<l,  yet  as  appears  from  extracts  from  his  spee(*he8 
<:ited  in  the  current  number  of  Serihi)t.r''n  Mmjazinr^ 
he  had  a  very  mild  and  indifferent  way  of  avowing 
his  friendship,  in  jmblic.  The  burden  of  his  speech 
was  like  that  of  the  Pharisee's  prayer  —  thanking 
God  that  his  country  was  not  like  ours  —  not  like 
tl^it  republican. TX^Gjf^fif^uournnl  recalls  a  curi- 
ous incident,  showing  his  sense  of  the  power  of  the 
legal  profession.     In  1838,  b^WA9  called  on  to  re- 


ceive judgment  in  the  Queen*s  Bench  for  a  libel  on 
Mr.  Austin,  the  celebrated  parliamentary  lawyer. 
Mr.  Austin,  in  his  remarks  on  the  Maidstone  elec- 
tion petition,  had  said:  '*Mr.  Disraeli,  at  the  gen- 
cnil  election,  had  entered  into  engagements  with 
the  electors  of  Maidstone,  and  made  pecuniary  prom- 
ises to  them  which  he  had  left  unfulfilled."  In  an- 
swer to  this  charge,  Mr.  Disraeli  wrote  a  letter  to 
the  Mornintj  Post  charging  Mr.  Au.stin  with  false- 
hood, denying  the  accusation  in  explicit  terms,  and 
concluding:  ^'  I  am  informed  that  it  is  quite  useless 
and  even  unreasonable  in  me  to  expect  from  3Ir. 
Austin  any  satisfaction  for  those  impeiiinent  cal- 
unmies,  because  Mr.  Austin  is  a  member  of  an  hon- 
orable profession,  the  first  principle  of  whose  prac- 
tice apj)ears  to  be  that  they  may  say  any  thing 
provided  they  be  i)aid  for  it.  The  privilege  of  cir- 
culating falsehoods  with  impunity  is  delicately  de- 
scribed as  doing  your  duty  toward  your  client, 
which  ai)i>ears  to  be  a  very  different  proce.«*s  to  do- 
ing your  duty  toward  your  neiglibor.  This  may  be 
the  usage  of  ^Ir.  Austin's  profession,  and  it  may  be 
the  cust(mi  of  society  to  submit  to  it;  but  for  my 
part,  it  appears  to  be  nothing  better  than  a  disgust- 
ing and  intolerable  tyranny,  and  I,  for  one,  shall 
not  submit  to  it  in  silence."  This  was  the  libel 
complained  of.  In  mitigation  of  punishment,  when 
called  up  for  judgment,  Mr.  Disraeli,  after  ai>olo- 
gizing  for  the  violence  of  his  expressions,  said:  *'I 
have  no  hesitation  in  saying  that  my  opinion  of  the 
bar  of  England  in  my  cooler  moments  cannot  be 
very  different  from  that  of  any  man  of  sense  and 
study  —  I  must,  of  course,  recognize  it  as  a  very  im- 
])ortaut  portion  of  the  social  commonwealth  —  one, 
indeed,  of  the  lustiest  ribs  of  the  bmly  {>(>litic.  I 
know,  my  lords,  to  arrive  at  eminence  in  that  pro- 
fession re(|uiros,  if  not  the  highest,  many  of  the 
higher  qualities  of  our  nature;  that  to  gain  any  sta- 
tion there  needs  great  industry,  great  learning,  and 
great  acutcness.  I  cannot  forget  that  from  the  Iwir 
of  England  have  sprung  many  of  our  most  illustri- 
ous statemen,  ])ast  and  jiresent ;  and  all  must  feel, 
my  lords,  that  to  that  bar  we  owe  those  administra- 
tors of  justi(^e  to  whose  unimpassioned  wisdom  we 
apjieal  with  the  confidence  which  I  do  now."  "But 
as  to  my  oiTense  against  the  bar,  I  do,  with  the  ut- 
most confidence,  appeal  to  your  lordshiiis — how- 
ever nuich  you  may  disapprove  ni}' opinions,  however 
objectionable,  however  offensive,  even  however  odi- 
ous, they  may  be  to  you  —  that  you  will  not  ])cmiit 
mc  to  be  arraigned  for  one  offense  and  punished  for 
another.  In  a  word,  my  lords,  it  is  to  the  bench  I 
look  with  confidence  to  shield  me  from  the  ven- 
geance of  an  irritated  and  ]>owerful  j)rofession." 
**Thc  attorney- general  having  expressed  himself  as 
satisfied  on  the  part  of  Mr.  Austin  with  the  apology 
that  had  l)een  tendered,  withdrew  the  prayer  for 
judgment;  and  Lord  Dcnman  assenting  to  that 
course,  the  matter  ended."  The  I^w  Jovmal  leaves 
it  ambiguous  whether  Disraeli  denied  having  made 
any  pecuniary  promises  to  his  constituents,  or  only 
his  non-fulfillment  of  such  promises.  But  now  who 
would  not  rather  be  Austin  than  Disraeli  1 
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Asseniblyman  Skinner  proiK)ses  a  court  of  claims, 
to  consist  of  three  lawyei-s,  to  l)c  api)ointe<l  by  the 
governor,  to  hold  office  for  six  years,  at  a  salary  of 
$5,000.  Also  a  State  solicitor,  at  $4,000.  The 
State  board  of  audit  and  canal  appraisers  to  cease. 
No  costs  to  be  allowed  to  any  party.  Mr.  Scott 
proposes  a  similar  bill,  with  a  difference  of  details. 


NOTES  OF  CASKS, 


IN  Ifoughto7i  V.  People,  New  York  Supreme 
Court,  in  an  indictment  for  bigamy,  the  de- 
fendant's wife  was  j)ermitted  to  testify  against 
him.  For  this  Judge  Dykman  reverses  the  con- 
viction. In  speaking  of  the  statute  the  court 
remarked:  **It  is  a  statute  in  derogation  of  the 
common  law,  and  can  be  permitted  to'  accomplish 
nothing  beyond  what  is  fairly  intended.  It  is  first 
affirmatively  enacted  that  a  husband  or  wife  may 
be  examined  as  a  witness  for  the  other  in  a  criminal 
prosecution,  and  further,  the  statute  docs  not  pro- 
vide affirmatively.  What  follows  is  a  provision 
that  on  no  criminal  trial  or  examination  shall  hus- 
band or  wife  be  compelled  to  testify  against  the 
other.  These  are  negative  words  only,  and  make 
no  innovation  ur  relaxation  of  the  old  rule  of  law. 
Probably  their  tnie  intention  and  operatiim  will  be 
found  in  preventing  the  elicitation  of  testimony 
from  husband  or  wife  against  each  other  after  being 
called  in  their  behalf.  Substantially  the  same  view 
of  this  statute  was  taken  in  the  ItriijyH  case,  00  How. 
17.  If  it  had  been  the  intention  of  the  statute 
makers  to  break  down  the  barrier  protecrling  the 
husband  and  wife  from  the  testimony  of  the  others 
in  criminal  prosecutions,  it  would  not  have  been 
left  to  inference  or  implication,  and  we  are  not  at 
liberty  to  resort  to  either  to  find  it.  In  this  case 
the  court  proceeded  on  the  theory  that  the  wife  was 
competent  but  not  comj)ellable,  and  might  testify 
of  her  free  will,  but  as  we  have  seen  already  the 
statute  affirms  her  competency  only  in  favor  of  her 
husband  and  not  against  him."  To  same  effect, 
By  I'd  Y.  State,  57  Miss.  243;  8.  C,  U  Am.  Rep. 
440;  also,  22  Alb.  L.  J.  81. 


In  Avery  v.  Meikle^  Louisville  (Ky.)  Chancery 
Court,  a  permanent  injunction  has  been  refused  to 
restrain  the  defendant's  use  of  the  same  numbers 
and  letters  used  by  the  plaintiff,  to  denote  the  pat- 
tern, size,  and  character  of  plows.  The  court  said: 
**Now  it  seems  to  be  the  clearly-settled  law  that  the 
letters  of  the  alphabet  and  the  numerals  of  arith- 
metic are  the  common  property  of  mankind,  and 
cannot  in  their  ordinary  forms  antl  functions  be  ap- 
propriated by  any  one  to  his  exclusive  use  as  trade- 
marks. No  one  can  acquire  an  exclusive  right  to 
use  letters  or  numerals  for  any  purpose,  and  thus 
prohibit  the  use  of  them  to  others.  The  newsi)aper 
or  book  publisher  has  the  right  to  use  the  same  kind 
of  ty])e  as  his  rival  uses.  School-books  may  be 
printed  in  letters  of  small  jand  large  type,  begin- 
ning with  single  letters  and  developing  the  progress 
of  the   pupil   by  syllables,  words,    sentences,    and 


compositions,  and  unless  the  book  bo  copyrighted, 
any  one  may  copy  or  reprint  the  whole  or  any  part 
of  it.  There  is  a  limit  to  this  common  freedom, 
and  it  is  well  defined.  Every  person  is  entitled  to 
the  exclusive  use  of  such  letters  in  such  combina- 
tion as  compose  his  name,  and  no  one  will  be  allowed 
to  use  those  letters  when  singly  or  in  combination 
they  have  acquired  this  signification.  It  is  uj)on  this 
principle  that  hitters  standing  as  the  initials  of  and 
representing  a  name,  or  composing  a  full  name,  are 
capable  of  being  valid  trade-marks  and  are  pro- 
tected as  such.  In  that  meaning  they  denote  the 
origin  of  the  article  iipon  which  they  are  marked; 
they  point  to  the  maker  or  vender;  they  represent 
his  signature,  his  certificate  of  the  fact  that  the 
article  comes  from  him.  But  when  the  letters  do 
not  signify  the  name  of  the  maker,  but  by  general 
use,  signify  size  or  quality,  the  fact  so  expressed 
may  be  as  true  of  one  article  as  of  another,  and  may 
be  stated  by  one  maker  as  well  as  by  another,  by 
the  same  method  of  expression.  And  when  num- 
bers or  numerals  are  used  to  expr<*ss  size  or  quali- 
ties, then,  again,  the  same  facts  may  be  ,ex]>re8sed 
by  the  same  means  with  equal  truth  by  all  persons. 
These  principles  are  founded  in  the  rights  of  man- 
kind to  share  in  the  knowledge  which  is  open  and 
common  to  all,  and  these  princ^iples  have  been  stated 
with  great  clearness  in  cjises  of  the  highest  author- 
ity. Anwskemj  Mttn it/art urintj  Co.  v.  SjH('i\  2  Sandf. 
509,  and  Manufarturintj  Co.  v.  Trainnr,  11  Otto,  51. 
The  cases  which  are  miiinly  relied  on  for  plaintiff 
as  establishing  the  right  to  appropriate  numerals  as 
valid  trade-marks  are  not  in  my  opinion  in  conflict 
with  the  general  do<*trine  aimounced  in  the  leading 
case  8U]tra.  It  is  true  that  in  (rilhtt  v.  Enterhroohy 
48  N.  Y.,  the  numeral  JJ03  was  held  to  be  a  valid 
trade-mark,  and  in  Boftrdman  v.  Britanniu  Co.,  35 
Conn.  402,  No.  2,340  was  held  to  be  a  valid  trade- 
mark ;  but  in  both  cases  the  ground  upon  which 
these  numerals  w^ere  sustained  was,  they  were  arbi- 
trary signs;  that  they  did  not  express  size,  quality 
or  quantity;  that  being  unmeaning  in  their  connec- 
tion with  the  articles  upon  which  they  appeared, 
they  were  symbols  of  a  name.  And  both  cases  ex- 
pressly approve  the  great  case  of  Judge  Duer  in  2 
Sandf.,  Hupra.^^  The  same  doctrine  was  held  of  the 
use  of  '*IXL,"  in  Lirhtenstein  v.  MeUi\  8  Or.  464; 
S.  C,  34  Am.  Hep.  592. 


In  Bedlich  v.  Bauerlee,  98  111.  134,  it  was  held  that 
where  charges  are  made  first  upon  a  slate,  and  within 
a  reasonable  time  correctly  transferred  to  a  book 
by  the  proprietor  and  his  clerk,  and  these  carefully 
compared  with  the  entries  on  the  slate,  the  book, 
on  proof  of  these  facts,  will  be  admissible  in  evi- 
dence in  behalf  of  the  proprietors  —  the  minutes 
upon  the  slate  being  regarded  as  mere  memoranda 
to  aid  the  memory  nntil  the  items  should  be  trans- 
ferred  to  the  books.  The  court  said:  "  The  fact 
that  the  charges,  in  the  first  instance,  were  made  on 
a  slate  and  were  subsequently  transferred  to  the 
books  admitted  in  evidence,  does  not  destroy  the 
character  of  the  books  as  those  of  original  entries. 
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The  minutes  of  the  slate  were  mere  memoranda,  to 
assist  the  memory  until  the  items  were  transferred 
to  the  books,  and  were  not  intended  to  be  perma- 
nent. Faxom  v.  Hollu^  13  Mass.  427;  PiUsbury  y. 
Locke,  33  N.  H.  90 ;  Hall  v.  Glidden,  39  Me.  445 ; 
Stroiid  V.  TiUon,  3  Keyes,  139;  Sickles  v.  Mathers, 
20  Wend.  72;  Davison  v.  PoweU,  16  How.  Pr.  467; 
Landis  v.  Turnei\  14  Cal.  675 ;  Hartley  v.  Brooks,  6 
Whart.  189;  Whitney  v.  Sawyer,  11  Gray,  243.  Al- 
though the  entries  were  drawn  off  by  appellee,  the 
subsequent  comparison  of  the  entries  upon  the  slate 
with  those  in  the  books,  made  it  certain  that  they 
were  correctly  copied  into  the  books.  The  authori- 
ties do  not  establish  any  precise  length  of  time 
within  which  such  entries  shall  be  transcribed ;  *  it 
suffices  if  it  be  within  a  reasonable  time,  so  that  it 
may  appear  to  have  taken  place  while  the  memory 
of  the  fact  was  recent,  or  the  source  from  which  a 
knowledge  of  it  was  derived  unimpaired.*  Jones  v. 
Long,  3  Watts,  325 ;  HaU  v.  Olidden,  supra.  Here, 
as  in  Hall  v.  Olidden,  'the  source  of  knowledge 
was  unimpaired,  and  there  is  no  reason  to  believe 
the  memory  of  the  facts  to  have  been  forgotten 
when  transcription  was  made.'  The  entry  on  the 
slate  was  at  the  time  the  goods  were  delivered,  '  and 
from  the  nature  of  the  case  it  could  not  be  perma- 
nent.   It  had  not  been  obliterated.*  *' 


LARCElfZ    OF  ANIMALS, 


IN  Rex  V.  Mann,  Supreme  Court  of  the  Hawaiian 
Islands,  April,  1881,  the  defendant  had  been 
convicted  of  stealing  turkeys.  Two  questions 
arose :  whether  tlie  turkeys  in  question  were  *  *  wild 
animals,*'  and  thus  not  subject  of  larceny;  and 
whether  ownership  had  been  proved.  The  court, 
Judd,  J.,  said:  '^  The  essential  facts  are  as  follows: 
On  the  mountain  range  of  this  island,  back  of 
Waialua,  called  the  Waianse  mountains,  are  num- 
bers of  turkeys.  These  birds  were  brought  to  this 
country  so  long  ago  that  there  is  no  remembrance 
existing  as  to  the  exact  time  when  or  by  whom  they 
were  imported.  These  birds  are  now  in  a  wild 
state,  afraid  of  man,  breeding  in  the  unfrequented 
parts  of  the  mountain  and  bush  country,  and  have 
been  hunted  down  and  caught  by  devices,  precisely 
as  if  they  were  feros  natures.  They  are  not  penned 
or  fed,  marked  by  the  land-owner,  nor  does  he 
exercise  any  actual  control  over  them,  except  as  he 
may  be  able  to  catch  them  and  reduce  them  to  his 
possession.  It  is  well  known  that  the  domestic  tur- 
key is  descended  from  the  wild  turkey,  first  found 
in  America,  modified  by  breeding  and  the  care  of 
man,  and  this  perhaps  accounts  for  the  tendency  to 
revert  to  the  wild  state  which  is  so  strongly  mani- 
fested in  them.  These  turkeys,  although  '  wild,'  are 
not  properly  speaking  'wild  animals.'  Where  the 
phrase  *  wild  animals '  is  used,  the  word  *  wild '  is 
used  as  a  generic  term  to  indicate  that  they  are  of 
a  species  not  usually  domesticated,  and  does  not  re- 
fer to  their  comparative  docility  or  familiarity  with 
men.  We  consider  that  these  turkeys  are  not  prop- 
^W  speaking  animals  ferce  naturm,  though  partak- 


ing of  their  habits .  The  land  on  which  the  de- 
fendant is  alleged  to  have  taken  the  turkeys  in 
question  is  the  land  of  'Mokulua,'  in  Waialua,  the 
property  of  the  prosecuting  witness,  Caspar  Silva, 
who  claims  the  ownership  of  the  turkeys  by  virtue 
of  their  being  on  his  land  and  of  value  to  him. 
Now  to  say  that  these  turkeys  are  A.'s  solely  be- 
cause they  are  on  A.*s  land,  would  lead  to  the 
absurdity  that  they  would  become  B.  's,  when  they 
went  on  to  B.*s  land.  Suppose  on  a  certain  night 
A.  goes  into  the  woods  on  his  own  land  and  en- 
snares part  of  a  fiock  of  the  so-called  '  wild  tur- 
keys,'and  the  rest  of  the  fiock,  being  disturbed, 
cross  over  the  boundary  to  the  land  of  B.,  and  the 
next  night  A.  ensnares  them  on  B.'s  land.  On  the 
theory  advanced,  that  the  place  of  capture  deter- 
mines the  ownership,  the  latter  taking  would  be 
larceny.  In  the  case  before  us,  if  the  owner  of  the 
land  where  the  alleged  taking  of  the  tiu-keys  took 
place  was  able  to  trace  them,  as  the  undisputed  de- 
scendants of  birds  owned  by  him  or  his  grantors,  he 
would  thus  show  title  to  them .  So  far  from  this 
being  the  evidence  in  this  case,  it  is  more  than 
probable  that  these  turkeys  are  not  the  descendants 
of  a  parent  stock  introduced  on  this  land  by  one 
person,  but  that  these  birds  have  received  accessions 
at  different  times  from  the  tame  tiu-keys  of  many 
different  individuals.  In  the  absence,  therefore,  of 
proof  of  ownership  of  these  turkeys  by  the  prose- 
cuting witness,  aside  from  the  fact  that  they  were 
caught  on  his  land,  and  it  being  proved  that  they 
cannot  be  distinguished  from  any  other  turkeys  on 
contiguous  lands,  they  are  not  the  subjects  of  lar- 
ceny." Conviction  reversed,  and  prisoner  dis- 
charged. 

This  is  in  harmony  with  State  v.  Mary  Turner,  66 
N.  C.  618.  Mary  was  indicted  for  stealing  **one 
turkey  of  the  value  of  five  cents."  Thus  it  seems 
that  turkeys  are  cheap  in  North  Carolina.  The  re- 
port does  not  disclose  the  date  of  the  offense,  but 
we  infer  that  it  was  shortly  before  Thanksgiving. 
Mary  having  been  convicted,  a  motion  in  arrest  of 
judgment  was  made  upon  the  ground  *  *  that  the  in- 
dictment was  insufficient,  for  that  it  failed  to  state 
that  the  turkey  stolen  was  a  tame  turkey.  That  the 
turkey  was  a  native  fowl  of  America,  large  num- 
bers are  foimd  in  every  part  of  the  State,  wild  and 
unreclaimed,  and  that  the  indictment  should  have 
negatived  the  presumption  that  the  turkey  in  ques- 
tion was  wild  and  unreclaimed."  The  motion  was 
sustained,  but  this  was  reversed  by  the  Supreme 
Court.  The  court  said:  ^' His  honor  was  mistaken 
in  this  case,  in  supposing  that  our  domestic  turkey 
is  a  creature  feres  natures.  All  the  authorities  cited 
by  his  honor  are  cases  of  creatures  feres  naturet,  and 
we  take  the  case  to  be  clear,  that  where  a  creature, 
for  the  stealing  of  which  a  defendant  is  indicted,  is 
feres  natures,  it  will  not  be  sufficient  to  allege  that 
the  property  was  of  the  goods  and  chattels  of  one 
A.  B.,  the  owner;  in  such  case,  the  indictment 
must  further  allege  that  the  creature  was  dead, 
tamed,  confined  or  reclaimed.  2  Russ.  on  Crimes, 
152.  But  surely  this  cannot  be  the  case,  when  the 
defendant  is  indicted  for  stealing  one  of  our  do* 
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mesticated  turkeys.  In  2  Bish.  Crim.  Law,  §§  787, 
788,  speaking  of  animals, /erce  naturcBj  and  of  which 
larceny  may  be  committed  when  reclaimed,  the 
author  says,  ^  domestic  animals  and  fowls,  such  as 
horses,  oxen,  sheep,  hens,  peafowls,  turkeys,  and 
the  like ;  which  being  tame  in  their  nature,  are  the 
subject  of  larceny  on  precisely  the  same  grounds  as 
other  personal  property.'" 

The  following  animals  have  been  held  '*wild": 
Deer,  rabbits,  hares,  conies,  fish,  rooks,  doves, 
pigeons,  martens,  bees.  Whart.  Crim.  L.,  §  869. 
In  Warren  v.  State,  1  Greene  (Iowa),  106,  it  is  said: 
**As  this  principle  applies,  by  common  law,  to 
monkeys,  bears,  foxes,  etc.,  it  will  evidently  apply 
to  *  coons.' " 

But  such  animals  as  are  reclaimed  and  confined, 
and  may  serve  for  food  or  use,  are  subject  of  larceny. 
Thus,  young  pheasants  hatched  and  reared  by  a  hen. 
jK.  v.  ShicHe,  L.  R.,  1  C.  C.  158.  Marked  swans, 
even  on  a  public  river.  Dalt.  Just.  156.  Pea-hens. 
Com.  V.  Beaman,  8  Gray,  497.  Pigeons  in  a  cote. 
R.  V.  Cheafor,  5  Cox's  C.  C.  367.  In  this  case,  Lord 
Campbell  said:  ''The  pigeons  were  the  subject  of 
larceny,  although  they  had  the  opportunity  of  get- 
ting out  and  enjoying  themselves."  This  is  proba- 
bly because  of  the  animus  revertendi  in  the  birds. 

In  Swan  v.  Saunders,  Q.  B.  Div.,  44  L.  T.  (N.  S.) 
424,  it  was  held  that  freshly  imported  parrots  were 
not  ^*  domestic  animals,"  within  the  statute  of  cru- 
elty to  animals.  The  court  said:  '*I  do  not  say 
that  a  parrot  might  not  become  a  domesticated  ani- 
mal, when  thoroughly  tamed  and  accustomed  to  the 
society  of  human  beings,  but  these  were  young 
unacclimatised  birds  freshly  imported  into  Eng- 
land. They  are  clearly  diflferent  from  fowls  and 
other  poultry,  and  the  evidence  goes  to  prove  that 
they  were  not  tamed  and  domesticated." 

In  regard  to  fish,  it  is  not  so  clear.  All  the  books 
agree  that  if  fish  are  confined  in  a  tank  or  other- 
wise so  that  they  may  be  taken  at  the  pleasure  of 
him  who  has  thus  appropriated  them,  then  they  are 
the  subject  of  larceny.  **Fish  confined  in  a  net  or 
tank  are  sufi^ciently  secured ;  but  how,  in  a  pond,  is 
a  question  of  doubt,  which  seems  to  admit  of  dif- 
ferent answers,  as  the  circumstances  of  particular 
cases  differ."  2  Bish.  Cr.  L.,  §  685;  1  Hale's  P.  C. 
511;  Fost.  Cr.  L.  866.  An  English  statute  made  it 
indictable  to  steal  fish  from  a  river,  in  any  inclosed 
park.  In  a  case  *'  where  the  defendant  had  taken 
fish  in  a  river  that  ran  through  an  inclosed  park, 
but  it  appeared  that  no  means  had  been  taken  to 
keep  the  fish  within  that  part  of  the  river  that  ran 
through  the  park,  but  that  they  could  pass  down  or 
up  the  rivei:,  beyond  the  limits  of  the  park  at  their 
ploisure ;  tlic  judges  held  that  this  was  not  within 
the  statute."     Rex  v.  Corrodice,  2  Russ.  1199. 

Oysters  planted  and  staked  out  where  they  do 
not  naturally  grow,  come  within  this  rule.  State  v. 
Taylor,  3  Dutch.  117.  They  seem  however  barely 
to  come  within  the  description  of  animals.  In  the 
last  case  the  court  said :  '*  The  principle,  as  applied 
to  animals  ferce  natures,  is  not  questioned.  But 
oysters,  though  usually  included  in  that  description 
of  animals,  do  not  come  within  the  reason  or  opera- 


tion of  the  rule.  The  owner  has  the  same  absolute 
property  in  them  that  he  has  in  inanimate  things  or 
in  domestic  animals.  Like  domestic  animals,  they 
continue  perpetually  in  his  occupation,  and  will  not 
stray  from  his  home  or  person.  Unlike  animals  ferce 
natune,  they  do  not  require  to  be  reclaimed  or  made 
tame  by  art,  industry,  or  education ;  nor  to  be  con- 
fined, in  order  to  be  within  the  immediate  power  of 
the  owner.  If  at  liberty,  they  have  neither  the  in- 
clination nor  the  power  to  escape.  For  the  pur- 
poses of  the  present  inquiry,  they  are  obviously 
more  nearly  assimilated  to  tame  animals  than  to  wild 
ones,  and  perhaps  more  nearly  to  inanimate  objects 
than  to  animals  of  either  description.  The  indict- 
ment could  not  aver  that  the  oysters  were  dead,  for 
then  they  would  be  of  no  value ;  nor  that  they  were 
reclaimed  or  tamed,  for  in  this  sense  they  were 
never  wild,  and  were  not  capable  of  domestication; 
nor  that  they  were  confined,  for  that  would  be  ab- 
surd." In  Fleet  v.  Jlegeman,  14  Wend.  42,  the  court 
said:  ** Oysters  have  not  the  power  of  locomotion 
any  more  than  inanimate  things,  and  when  property 
has  once  been  acquired  in  them,  no  good  reason  is 
perceived  why  they  should  not  be  governed  by  the 
rules  of  law  applicable  to  inanimate  things." 
*  *  They  have  been  reclaimed,  and  are  as  entirely 
within  his  possession  and  control  as  his  swans,  or 
other  water  fowl,  that  may  float  habitually  in  the 
bay."  But  in  Caswell  v.  Johnson,  58  Me.  164,  oys- 
ters were  held  to  bo  fish. 

At  common  law  the  rule  of  property  in  reclaimed 
wild  animals  excluded  many  which  were  called 
"base,"  principally  because  they  are  not  fit  for  food. 
But  in  this  country  the  rule  seems  to  be  more  flexi- 
ble. Thus  in  State  v.  Bfmse,  65  N.  C.  744;  S.  C,  6 
Am.  Rep.  744,  a  conviction  of  larceny  of  an  otter 
from  a  trap  was  sustained.  The  court  said:  "All 
the  distinctions  as  to  animals  /eras  naturm,  and  as 
to  their  generous  or  base  natures,  which  we  find  in 
the  English  books,  will  not  hold  good  in  this  coun- 
try. The  English  system  of  game  laws  seems  to 
have  been  established  more  for  princely  diversion 
than  for  use  or  profit,  and  is  not  at  all  suited  to  the 
wants  of  our  enterprising  trappers.  We  take  the 
true  criterion  to  be  the  f>alu>e  of  the  animal,  whether 
for  the  food  of  man,  for  its  fur,  or  otherwise.  We 
know  that  the  otter  is  an  animal  very  valuable  for 
its  fur,  and  we  know  also  that  the  fur  trade  is  a 
very  important  one  in  America,  and  even  in  some 
parts  of  North  Carolina.  If  we  are  bound  abso- 
lutely by  the  English  authorities,  without  regard  to 
their  adaptation  to  this  country,  we  should  be 
obliged  to  hold  that  most  of  the  animals,  so  valua- 
ble for  their  fur,  are  not  the  subject  of  larceny,  on 
account  of  the  baseness  of  their  nature,  while  at 
the  same  time  we  should  be  obliged  to  hold  that 
hawks  and  falcons,  when  reclaimed,  are  the  subject 
of  larceny  in  respect  of  their  generous  nature  and 
courage."  * 

Dogs  are  generally  held  not  the  subject  of  lar- 
ceny, being  **base."  StaU  v.  Holder,  81  N.  C.  627; 
S.  C,  31  Am.  Rep.  517;  State  v.  Lymus,  26  Ohio 
St.  400;  8.  C,  20  Am.  Rep.  722;  Ward  v.  StaU,  48 
Ala.  161;    S.  C,  17  Am.  Rep.  31.     But  otberwia«^ 
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when  they  are  taxed.  People  v.  Maloney^  1  Park. 
598;  Mayor  v.  MeujH,  1  McA.  5:];  S.  C,  20  Am. 
Kep.  578;  Ex  jm trie  Co*fpa\  3  Tex.  Ct.  A  pp.  4s<);  S. 
C,  30  Am.  Rej).  152;  ILirrington  v.  Miles,  11  Ivans. 
180;   S.  C,  15  Am.  Jfep.  355. 

It  lias  always  been  lield  that  any  dead  animal, 
whose  carcass  is  lit  for  food,  or  use,  is  subject  of 
larceny ;  but  tlio  query  arises  whether  a  dead  and 
stuffed  d<)«^  is  subject  of  larceny  in  those  States 
where  a  live  do«r  is  not.  Probably  the  expense  of 
the  stuffing  would  bring  it  within  the  rule.  So  a 
dead  dog  may  be  lietter  than  a  live  lion. 


HEMOV^AL    OF   CAUSE  —  PARTIES    TO    CON- 
TROVERSY. 


SUPREME  COUUT  OF   THE  UNITED    STATES,   APRIL 

IS  1881. 

Barney  v.  Latham. 

The  Recoiid  olausn  of  the  Rocond  section  of  the  removal  act  of 
March  3,  1H75,  wliich  declares  that  **  when  in  any  suit  men- 
tioned in  tliLs  section  thei-e  Khali  bo  a  controversy  which  is 
wholly  between  citizens  t»f  ditTereut  States  and  which  can 
be  fully  determined  as  between  them,  then  either  one  or 
more  of  the  plaint ifTs  or  defendants,  actually  Intert»8teil 
in  8«ich  crmtroversy,  may  remove  said  suit  to  the  Circuit 
Court  of  the  United  States  for  the  proper  district "  —  con- 
strui^d,  and  hcUl  to  mean  that  the  entire  suit  is  removetl 
when  one  or  more  of  the  parties  actually  in  tiTcsted  in  such 
separable  controversy  files  the  proper  petition  and  lK)nd 
for  remr>val.  Such  rif^ht  is  not  affected  by  the  fact  that  a 
defendant,  who  is  a  citizen  of  the  same  State,  with  one  of 
I  lie  ]jlaintifrs,  may  be  a  proper,  but  not  an  indispensable 
IMxrty,  to  the  separable  controversy  between  the  citizens 
of  different  States.  The  rightof  reiuoval,  if  claimed  in  the 
niodo  prescribed  by  the  statute,  depends  upon  the  case 
disclosed  by  the  pleadings,  when  the  petition  for  removal 
isfileil. 

A  PPEATi  from  the  Circuit  Court  of  the  United  States 
-^1.  for  the  district  of  Minnesota.  The  opinion  states 
the  case. 

Harlan,  J.  This  case  involves  the  construction  of 
the  second  clause  of  the  second  section  of  the  act  of 
March  3, 1875,  chapter  137,  determining  the  jurisdiction 
of  the  Circuit  Courts  of  the  United  States,  and  regu- 
lating? the  removal  of  causes  from  the  State  courts. 

It  was  commenced  by  a  complaint  filed  in  one  of  the 
Courts  of  the  State  of  Minnesota.  The  plaintiffs  are 
William  11.  Latham  and  Edward  P.  Latham,  ci  izens, 
respectively,  of  Minnesota  and  Indiana.  The  defend- 
ants are  Ashbel  II.  Barney,  Jessie  Hoyt,  Alfred  M. 
Iloyt,  Samuel  N.  Hoyt,  Wm.  G.  Fargo,  N.  C.  Barney, 
Charles  T.  Barney,  citizens  of  New  York;  Angus 
Smith,  a  citizen  of  Wisconsin ;  Benjamin  P.  Cheney,  a 
citizen  of  Massachusetts;  and  the  Winona  and  St. 
Peter  Land  Company,  a  corporation  organized  under 
the  laws  of  Minnesota. 

The  complaint  is  very  lengthy  in  its  statement  of  the 
grounds  upon  which  the  suit  proceeds,  but  the  facts,  so 
far  as  it  is  necessary  to  state  them,  are  these : 

The  Territory  and  State  of  Minnesota  received,  under 
various  acts  of  Congress,  lands  to  aid  in  the  construc- 
tion of  railroads  within  its  limits.  Acts  of  March  3, 
IS-W,  11  Stat.  195;  Act  of  March  3,  1865,  13  Stat.  620; 
Act  of  July  13,1860,  14  Stat.  07.  The  benefit  of  the 
grants  fron  the  government  was  transferred  by  the 
State  to  the  Winona  and  St.  Peter  Railroad  C/ompany, 
a  corporation  created  under  its  own  laws,  with  author- 
ity to  construct  a  road  from  Winona  westerly  by  way 
of  St.  Peter  in  that  State. 

Prior  to  October  31,1867,  the  individual  defendants 
already  named  (except  N.  C.  Barney  and  Charles  T. 
Barney),  together  with  Charles  F.  Latham  and  Dau- 


forth  N.  Barney  (both  of  whom  died  l>efore  the  com- 
mencement of  this  suit),  had,  under  a  contract  between 
them  and  that  company,  constructed  one  hundred  and 
five  miles  of  the  proposed  road,  whereby  the  latter 
became  entitled  to  several  hundred  thousand  acres  of 
the  lands  granted  by  Congress  to  the  State.  On  the 
day  last  named  those  persons  entered  into  a  written 
contract  with  the  company,  whereby  the  latter,  among 
other  things,  agreed,  in  consideration  of  it«  indebted- 
ness to  the  former,  to  sell  and  convey  to  them  such 
lands  as  it  should  receive  from  the  State  by  reason  of 
.  tlie  construction  of  the  one  hundred  and  five  miles  of 
road,  excepting  so  much  thereof  as  was  necessary  for 
tracks,  right  of  way,  depot  grounds,  and  other  purposes 
incidental  to  the  operation  of  the  railroad.  Of  the 
moneys  advanced  and  used  in  construction,  Charles 
F.  Latham  contributed  one  thirty-seventh,  and  to  that 
extent,  it  is  claimed,  he  was  entitled,  in  equity,  to  an 
undivided  oue-thirty-seventh  of  the  lands  earned.  The 
company,  prior  to  October,  1870,  received  from  the 
State  conveyances  of  lands  to  the  extent  of  364,154 
acres,  which  quantity  was  increased  to  617,510  acres  by 
a  deed  from  the  State,  of  date  February  26,  18r2;  and 
on  May  30, 1874,  it  received  a  further  conveyance  for 
more  than  500,000  acres.  Up  to  the  end  of  the  year 
1869,  the  railroad  company  made  numerous  sales,  on 
longtime,  and  in  small  quantities  for  actual  settlement, 
(^harles  F.  Latham  died  in  October,  1870,  seized  and 
possessed,  it  is  contended,  of  the  equitable  title  to  the 
undivided  one-thirty -seventh  of  the  lands  earned.  He 
left  nine  heirs-at-law,  among  whom  are  the  plaintiffs. 
The  defendant  Ashbel  II.  Barney,  acting  for  his  asso- 
ciates, had  a  settlement  with  those  heirs  in  reference  to 
the  sales  of  lands,  and  procured  releases  from  them, 
which  are  averred  to  have  been  fraudulent  and  void  as 
to  present  plaintiffs.  The  facts  averred  in  support  of 
that  charge  need  not  be  here  detailed.  They  are  fully 
set  forth  in  the  complaint.  The  surviving  associates 
of  Charles  F.  Latham,  together  with  N.  C.  Barney  and 
Charles  P.  Barney,  heirs-at-iaw  of  D.  N.  Barney,  de- 
ceased, without  the  knowledge  and  consent  of  plaint- 
iffs, incorporated  themselves  under  the  general  laws  of 
the  State  of  Minnesota,  as  the  Winona  and  St.  Peter 
Land  Company,  to  which,  by  their  direction,  the  rail- 
road company  conveyed,  and  by  which  were  thereafter 
managed,  all  the  lands  remaining  unsold.  The  plaint- 
iffs claimed  that  the  individual  defendants  owed  them, 
as  heirs  of  Charles  F.  Latham,  the  further  sum  of 
$3,500,  on  account  of  sales  of  land  made  both  prior  to 
his  death  and  subsequently  thereto,  up  to  the  time 
when  the  title  to  the  lands  was  conveyed  to  the  laud 
company.  The  individual  defendants  repudiated  the 
claim  of  plaintiffs  to  any  further  sum  on  that  account, 
and  the  land  company  refused  to  recognize  the  claim 
of  plaintiffs  to  an  interest  in  the  unsold  lands. 
The  specific  relief  asked  for  is : 

1.  That  the  individual  defendants  be  required  to 
account  to  plaintiffs  for  the  amount  of  all  moneys 
which  came  to  their  hands  from  the  sales  of  laud  prior 
to  the  death  of  Charles  F.  Latham,  and  pay  over  to 
plaintiffs  the  sum  of  13,500,  or  such  other  sum  as  shall 
be  found,  on  an  accounting,  to  be  due  them  as  their 
share  thereof;  also  such  amounts  as  might  be  due  them 
out  of  the  sums  received  by  Ashbel  H.  Barney,  from 
purchasers  subsequently  to  the  death  of  Cliarles  F. 
Latham. 

2.  That  the  plaintiff^  be  adjudged  to  be  the  owners  of 
two-ninths  of  one-thirty-seveuth  i>art  of  all  unpaid 
contracts  and  securities  In  the  hands  of  the  land  com- 
missioner of  the  company ;  that  the  land  company  be 
required  to  account  with  plaintiff^  for  all  lands  sold  by 
it  subsequently  to  the  conveyance  from  the  railroad 
company,  and  convey  to  them  an  undivided  two- 
ninths  of  one-thirty-seventh  of  all  the  unsold  lands. 

The  Individual  defendants  answered  and  pat  iu  Issue 
all  the  material  allegations  of  the  oomplalut. 
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The  land  oompaiiy,  in  its  answer,  admits  the  convey- 
ance by  the  railroad  company  to  have  been  without  any 
consideration  by  it  paid;  that  the  stock  therein  is  ali 
held  by  its  co-defendants  and  the  heirs  or  personal 
representatives  of  D.  N.  Barney;  and  that  if  the 
relief  prayed  for  against  the  other  defendants  be 
l^^nted,  the  company  is  liable  to  and  should  account 
to  plainti£f8  as  asked  in  their  complaint.  It  consented 
that  the  matters  and  facts  established  and  proven  as 
against  its  co-defendants  may  be  considered  and  estab- 
lished as  proven  agaiust  it,  and  such  judgment  accord- 
ingly entered  as  might  bo  equitable  and  proper. 

Upon  the  petition,  accompanied  by  a  proper  bond, 
filed  by  the  individual  defendants,  the  State  court 
entered  an  order  that  it  would  proceed  no  further  in 
the  suit.  But  upon  motion  of  plaintiffs,  the  Circuit 
Court  remanded  the  suit  to  the  State  court,  upon  the 
ground  that  it  was  not  removable  undpr  the  act  of 
Congress. 

Is  this  suit  removable  upon  the  petition  of  the  indi- 
vidual defendants,  citizens  of  New  York,  Wisconsin, 
and  Massachusetts  ?  Does  the  fact  that  the  land  com- 
pany, one  of  the  defendants,  is  a  corporation  of  Minne- 
sota, of  which  State  one  of  the  plaintiffs  is  a  citizen, 
prevent  a  removal  of  the  suit  to  the  Circuit  Court  of 
the  United  States  ? 

The  answer  to  these  questions  depends  upon  the 
constructioD  which  may  be  given  to  the  second  clause 
of  the  second  section  of  the  act  of  March  3, 1875. 

We  will  be  aided  in  our  construction  of  that  act  by 
recalling  as  well  the  language  as  the  settled  interpreta- 
tion of  previous  enactments  upon  the  subject  of  re- 
moval of  causes  from  State  courts. 

The  act  of  September  •^,  1789,  chapter  20,  gives  the 
ri^ht  of  removal  to  the  defendant  in  any  suit,  insti- 
tuted by  a  citizen  of  the  State  in  which  the  suit  is 
brought  against  a  citizen  of  another  State.  According 
to  the  uniform  decisions  of  this  court  it  applied  only 
to  cases  in  which  all  the  plaintiffs  were  citizens  of  the 
State  in  which  the  suit  was  brought,  and  all  the  de- 
fendants citizens  of  other  States.  It  made  no  dis- 
tinction between  a  suit  and  the  different  controversies 
which  might  arise  therein  between  the  several  parties; 
that  is,  Congress,  when  authorizing  the  removal  of  the 
suit,  did  not  permit  any  controversy  therein  between 
particular  parties  to  be  carried  into  the  Federal  court, 
leaving  the  remaining  controversies  in  the  State  court 
for  its  determination.  If  thewhole  suit  could  not  be 
removed,  no  part  of  it  could  be  taken  from  the  State 
court. 

Thus  stood  the  law  until  the  act  of  July  27,  1806, 
chapter  288,  which  provided  (omitting  such  portions  as 
have  no  bearing  upon  the  present  question)  that  **  if 
any  suit  ♦  *  ♦  in  any  State  court  *  *  *  by  a 
citizen  of  the  State  in  which  the  suit  is  brought  against 
a  citizen  of  another  State,  *  ♦  *  a  citizen  of  the 
State  in  which  the  suit  is  brought  is  or  shall  be  a  de- 
fendant, and  if  the  suit,  HO  far  as  rdaten  *  *  *  to 
the  defendant  wfio  is  a  citizen  of  a  State  otf^er  than  Viat 
in  which  the  suit  in  hroughU  is  or  has  been  instituted  or 
prosecuted  for  the  purpose  of  restraining  or  enjoining 
him,  or  if  the  suit  is  one  in  which  there  can  be  a  final 
determination  of  the  corUroveray^  so  far  as  it  concerns 
him^  without  the  presence  of  the  other  defendants  as 
parties  in  the  cause,  then,  and  in  every  such  case  *  * 
the  defendant  who  is  a  citizen  of  a  State  other  than 
that  in  which  the  suit  is  brought,  may,  at  any  time 
before  the  trial  or  final  hearing  of  the  cause,  file  a 
petition  for  the  removal  of  the  cause  as  against  him 
into  the  next  Circuit  Court  of  the  United  States,  to  be 
held  in  the  district  where  the  suit  is  i>ending,  and  offer 
good  and  sufficient  security  for  his  entering  in  such 
court  *  *  ♦  copies  of  said  process  against  /lim,  and 
of  all  pleadings,  depositions,  testimony,  tfnd  other  pro- 
ceedings in  said  cause  affecting  or  concerning  /»'m,  and 
also  for  his  there  appearing;    'i'    'i'    *    aud  it  shall  be 


thereupon  the  duty  of  the  State  court  to  accept  the 
surety  and  proceed  no  further  in  the  cause  as  against 
Uic  defendant  so  applying  for  Us  removal^  ♦  ♦  ♦  and 
the  said  copies  being  entered  as  aforesaid  in  such  court 
of  the  United  States  the  cause  shall  there  proceed  in 
the  same  manner  as  if  it  had  been  brought  there  by 
original  process  agaiiist  tl\e  defendant  irJio  shall  have  so 
filed  a  petition  for  its  rem<.)val  as  above  prescribed.  ♦  ♦ 
And  such  removal  of  the  cause,  as  agaiust  Vie  defendant 
petitioning  therefor^  into  the  United  States  court,  shall 
not  be  deemed  to  prejudice  or  take  away  the  right  of 
the  plaintiff  to  proceed  at  the  same  time  with  the  suit 
in  the  State  court,  as  against  Vie  other  defendantSt  if  he 
shall  desire  to  do  so.*'     14  Stat.  300. 

This  provision  is  explicit,  and  leaves  no  room  to 
doubt  what  Congress  intended  to  accomplish.  It  pro- 
ceeds, plainly,  upon  the  ground,  among  others,  that  a 
suit  may,  under  correct  pleading,  embrace  several 
controversies,  one  of  which  may  be  between  the 
plaintiff  and  that  defendant  who  is  a  citizen  of  a  State 
other  than  that  in  which  the  suit  is  brought;  that  to 
the  final  determination  of  such  separate  controversy 
the  other  defendants  may  not  be  indispensable  parties ; 
that  in  such  a  case,  although  the  citizen  of  another 
State,  under  the  particular  mode  of  pleading  adopted 
by  the  plaintiff,  is  made  a  co-defendant  with  one 
whose  citizenship  is  the  same  as  the  plaintiff's,  he 
should  not,  as  to  his  separate  controversy,  be  required 
to  remain  in  the  State  court,  and  surrender  his  consti- 
tuti(mal  right  to  invoke  the  jurisdiction  of  the  Federal 
court;  but  that,  at /its  election,  at  any  time  before  the 
trial  or  final  hearing,  the  cause,  so  fur  as  it  concerns 
him^  might  be  removed  into  the  Federal  court,  leaving 
the  plaintiff,  if  he  so  desires,  to  proceed,  in  the  State 
court,  against  the  other  defendant  or  defendants. 
When  there  were  several  defendants  to  that  separate 
controversy,  all  of  whom  are  citizens  of  States  other 
than  that  in  which  the  suit  was  brought,  they  could 
unite  in  claiming  the  removal  of  such  controversy. 

Next  came  the  act  of  March  2,  1SC7,  chapter  196, 
which  allows  the  citizen  of  the  State  other  than  that  in 
which  the  suit  was  brought,  whether  plaintiff  or  de- 
fendant, upon  the  proper  affidavit  of  prejudice  or  local 
influence,  filed  before  the  final  hearing  or  trial  of  the 
suit,  to  remove  the  suit  into  the  Federal  court.  14  Stat. 
558.  It  was  construed  in  Case  of  Sewing  Machine  Coni" 
panies^  18  Wall.  553,  as  allowing  a  removal,  upon  such 
an  affidavit,  only  where  there  is  a  common  citizenship 
upon  each  side  of  the  controversy  raised  by  the  suit; 
that  is,  all  on  one  side  being  citizens  of  the  State  in 
which  the  suit  is  brought,  while  all  on  the  other  side 
are  citizens  of  other  States.  In  that  case  the  plaintiff 
and  one  of  the  defendants  were  citizens  of  the  State 
where  tlie  suit  was  brought,  while  two  of  the  defend- 
ants were  citizens  of  other  States.  It  was  ruled  that 
whatever  was  the  purpose  of  the  act  of  18G6  as  to  the 
particular  cases  therein  provided  for.  Congress  did  not 
intend,  by  the  act  of  18G7,  to  give  to  parties  who  are 
citizens  of  States  other  than  that  in  which  the  suit  is 
brought,  the  right  of  removal,  upon  the  ground  of 
prejudice  or  local  influence,  when  their  co-defendants 
or  co-plaintiffs,  as  the  case  might  t>e,  are  citizens  of  the 
same  State  with  some  of  the  adverse  parties.  The 
court,  there,  evidently  had  in  mind  the  case  where  the 
presence  in  the  suit  of  all  the  parties,  on  the  side  seek- 
ing the  removal,  was  essential  that  complete  justice 
might  be  done,  and  not  a  suit  in  which  there  was  a 
separable  controversy,  removable  under  the  act  of 
1866. 

We  come  now  to  the  act  of  March  3, 1875,  chapter  137, 
the  second  section  of  which  is  in  these  words:  *'That 
any  suit  of  a  civil  nature  at  law  or  in  equity  now  pend- 
ing or  hereafter  brought  in  any  State  court,  where  the 
matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum 
or  value  of  $600,  *  *  *  in  which  there  is  a  contro- 
versy between  citizens  of  different  States,    ♦    »    ♦    ♦ 
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either  party  may  remove  said  suit  into  the  Circuit 
Court  of  the  Uuited  States  for  the  proper  district; 
aftd  when,  in  any  suit  mentioned  in  this  section,  there 
shall  be  a  controveray  which  is  wholly  between  citizens 
of  different  States,  and  which  can  be  fully  determined 
as  between  thenhf  then  either  one  or  more  of  the  plaint- 
iffs or  defendants,  actually  interested  in  such  contro- 
versy,  may  remove  said  suit  to  the  Circuit  Court  of  the 
Uuited  States  for  the  proper  district."  18  Stat.,  pt.  8, 
470. 

We  had  occasion  to  consider  the  meaning  of  the  first 
clause  of  this  section  in  Removal  Cases^  100  U.  S.  468. 
Disregarding  as  immaterial  the  mere  form  of  the  plead- 
ings, and  placing  the  parties  on  opposite  sides  of  the 
real  matter  in  dispute,  according  to  the  facts,  we  found 
that  theonly  controversy  there  was  between  citizens  of 
Ohio  and  Pennsylvania  on  one  side,  and  certain  cor- 
porations created  under  the  laws  of  Iowa  on  the  other. 
And  we  held  that  if,  in  arranging  the  parties  upon  the 
respective  sides*  of  the  real  matter  in  dispute,  all  those 
on  one  side  are  citizens  of  different  States  from  those 
on  the  other,  the  suit  is  removable,  under  the  first 
clause  of  the  second  section  of  the  act  of  1875 — those 
upon  the  side  seeking  a  removal  uniting  in  the  petition 
therefor.  Whether  that  suit  was  not  also  removable 
under  the  second  clause  of  that  section  we  reserved 
for  consideration  until  It  became  necessary  to  construe 
that  part  of  the  statute.  The  present  case  Imposes 
that  duty  upon  us. 

We  may  remark  that  with  the  policy  of  the  act  of 
1875  we  have  nothing  to  do.  Our  duty  is  to  give  effect 
to  the  will  of  the  law-making  power  when  expressed 
within  the  limits  of  the  Constitution. 

We  are  of  opinion  that  the  intention  of  Congress,  by 
the  clause  under  consideration,  was  not  only  to  pre- 
serve some  of  the  substantial  features  or  principles  of 
the  act  of  1866,  but  to  make  radical  changes  In  the  law 
regulating  the  removal  of  causes  from  State  courts. 
One  difference  between  that  act  and  the  second  clause 
of  the  second  section  of  the  act  of  1875  is,  that  whereas 
the  former  accorded  the  right  of  removal  to  the  de- 
fendants who  were  citizens  of  a  State  other  than  that 
one  in  which  the  suit  was  brought,  —  If  between  them 
and  the  plaintiff  or  plaintiffs  there  was.  In  the  suit,  a 
controversy  finally  determinable  as  between  them, 
without  the  presence  of  their  co-defendants,  or  any  of 
them,  citizens  of  the  same  State  with  plaintiffs,  —  the 
latter  gave  such  right  to  any  one  or  more  of  the  plaint- 
iffs or  the  defendants  actually  Interested  In  such  sepa- 
rate controversy.  Both  acts  alike  recognize  the  fact 
that  a  suit  might,  consistently  with  the  rules  of  plead- 
ing, embrace  several  distinct  controversies.  But  while 
the  act  of  1866,  in  express  terms,  authorized  the  re- 
moval only  of  the  separable  controversy  between  the 
plaintiff  and  the  defendant  or  defendants  seeking  such 
removal,— leaving  the  remainder  of  the  suit,  at  the 
election  of  the  plaintiff,  in  the  State  court,  —  the  act  of 
1875  provided,  iu  that  class  of  cases,  for  the  removal  of 
the  entire  suit. 

That  such  was  the  intention  of  Congress  is  a  proposi- 
tion which  seems  too  obvious  to  require  enforcement 
by  argument.  While  the  act  of  1866  expressly  confines 
the  removal  to  that  part  of  the  suit  which  specially 
relates  to  or  concerns  the  defendant  seeking  the  re- 
moval, there  is  nothing  whatever  in  the  act  of  1875 
justifying  the  conclusion  that  Congress  intended  to 
leave  any  part  of  a  suit  in  the  State  court  where  the 
right  of  removal  was  given  to,  and  was  exercised  by, 
any  of  the  parties  to  a  separate  controversy  therein. 
Much  confusion  and  embarrassment,  as  well  as  in- 
crease in  the  cost  of  litigation,  had  been  found  to  result 
from  the  provision  in  the  former  act  permitting  the 
separation  of  controversies  arising  In  a  suit,  removing 
some  to  the  Federal  court,  and  leaving  others  in  the 
State  court  for  determination .  It  was  often  conven- 
ient to  embrace  iu  one  suit  all  the  oontroversies  which 


were  so  far  connected  by  their  circumstances  as  to 
make  all  who  sue,  or  are  sued,  proper,  though  not  in- 
dispensable parties.  Rather  than  split  up  sucli  a  suit 
between  courts  of  different  jurisdictions,  Congress 
determined  that  the  removal  of  the  separable  contro- 
versy to  which  the  judicial  power  of  the  United  States 
was,  by  the  Constitution,  expressly  extended,  should 
operate  to  transfer  the  whole  suit  to  the  Federal 
court. 

If  the  clause  of  the  act  of  1875,  under  consideration. 
Is  not  to  be  thus  construed,  it  is  difficult  to  perceive 
what  purpose  there  was  in  dropping  those  portions  of 
the  act  of  1866  which,  ex  industrict^  limited  the  removal, 
in  the  class  of  cases  therein  provided  for,  to  that  con- 
troversy In  the  suit,  which  Is  distinctively  between 
citizens  of  different  States,  and  of  which  there  could 
be  a  final  determination  without  the  presence  of  the 
other  defendants  as  parties  In  the  cause. 

It  remains  o'nly  to  inquire  how  far  this  construction 
of  the  act  of  1875  controls  the  decision  of  the  cose  now 
before  us.  The  complaint,  beyond  question,  discloses 
more  than  one  controversy  in  the  cAilt.  There  is  a  con- 
troversy between  the  plaintiffs  and  the  Winona  &  St. 
Peter  Land  Company,  to  the  full  determination  of 
which  the  other  defendants  are  not.  In  any  legal  sense. 
Indispensable  parties,  although,  as  stockholders  in  the 
company,  they  may  have  nn  interest  in  its  ultimate 
disposition.  Against  the  latter,  as  a  corporation,  a 
decree  is  asked  requiring  It  to  convey  to  the  plaintiffs 
an  undivided  two-ninths  of  one-thirty-seventh  of  cer- 
tain lands,  and  to  account  for  the  proceeds  of  the  lands 
by  it  sold  subsequently  to  the  conveyance  from  the 
railroad  company. 

But  the  suit  as  distinctly  presents  another  and  en- 
tirely separate  controversy,  as  to  the  right  of  the 
plaintiffs  to  a  decree  against  the  individual  defendants 
for  such  sum  as  shall  be  found,  upon  an  accounting,  Ut 
be  due  from  them  upon  sales  prior  to  the  conveyance 
from  the  railroad  company.  With  that  controversy 
the  land  company,  as  a  corporation,  has  no  necessary 
connection.  It  can  be  fully  determined  as  between 
the  parties  actually  interested  in  it  without  the  pres- 
ence of  that  company  as  a  party  in  the  cause.  Had 
the  present  suit  sought  no  other  relief  than  such  a 
decree,  it  could  not  be  pretended  that  the  oorporation 
would  have  been  a  necessary  or  indispensable  party  to 
that  issue.  Such  a  controversy  does  not  cea«e  to  be 
one  wholly  between  the  plaintiffs  and  those  defendants 
because  the  former,  for  their  own  convenience,  choose 
to  embody  in  their  complaint  a  distinct  controversy 
between  themselves  and  the  land  company.  When 
the  petition  for  removal  was  presented,  there  was  in 
the  suit,  as  framed  by  plaintiffs,  a  controversy  wholly 
between  citizens  of  different  States,  that  is,  between 
the  plaintiffs,  citizens  respectively  of  Minnesota  and 
Indiana,  and  the  individual  defendants,  citizens  of 
New  York,  Wisconsin  and  Massachusetts.  And  since 
the  presence  of  the  land  company  is  not  essential  to 
its  full  determination,  the  defendants,  citizens  of  New 
York,  Wisconsin  and  Massachusetts,  were  entitled,  by 
the  express  words  of  the  statute,  to  have  the  suit  re- 
moved to  the  Federal  court. 

It  may  be  suggested  that  if  the  complaint  has  united 
causes  of  action,  which  under  the  settled  rules  of  plead- 
ing need  not  or  should  not  have  been  united  in  ouo 
suit,  the  removal  ought  not  to  carry  into  the  Federal 
court  any  contmversy  except  that  which  is  wholly  be- 
tween citizens  of  different  States,  leaving  for  the  d«^- 
termination  of  the  State  court  the  oontroventy  between 
the  plaintiflii  and  the  land  company.  We  have  endeav- 
ored to  show  that  the  land  company  was  not  an  India- 
pensable  party  to  the  controversy  between  the  plalutUli 
and  the  defendants,  citizens  of  New  York,  Wlsooniin 
and  Massachusetts.  Whether  those  defendants  and 
the  land  company  were  not  firo|ier  parties  to  the  salt 
we  do  not  now  decide.    We  are  uot  advised  UuJk  wakj 
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such  quQfltion  was  passed  upon  iu  the  court  below.  It 
was  uot  discussed  here,  aud  we  are  not  disposed  to 
conclude  its  determiuation  bj  the  court  of  original 
jurisdiction,  when  it  is  therein  presented  in  proper 
form.  A  defendant  may  be  a  proper,  but  uot  an  in- 
dispensable, party  to  the  relief  asked.  In  a  variety  of 
cases  it  is  in  the  discretion  of  the  plaintiff  whom 
he  will  join  as  defendants.  Consistently  with  estab- 
lished rules  of  pleading  he  may  l>e  governed  often  by 
considerations  of  mere  convenience;  and  it  may  be 
that  there  was,  or  is,  such  a  connection  between  the 
various  transactions  set  out  in  the  complaint  as  to 
make  all  of  the  defendants  proper  parties  to  the  suit, 
and  to  every  controversy  embraced  by  it — at  least  in 
such  a  sense  as  to  protect  the  complaint  against  a  de- 
murrer upon  the  ground  of  multiiariousuess  or  mis- 
joinder. 

In  Oliver  v.  Prattt  3  How.  411,  we  said,  **  it  was  well 
observed  by  Lord  Cottenham,  in  Campbell  v.  Mackay, 
1  My.  &  Cr.  603,  and  the  same  doctrine  was  affirmed  in 
this  court  in  Qainesy  etc,  v.  i?e//,  2  How.  619,  that  it  is 
impracticable  to  lay  down  any  rule  as  to  what  consti- 
tutes multifariousness  as  an  abstract  proposition ;  that* 
each  case  must  depend  upon  its  own  circumstances ; 
and  must  necessarily  be  left,  where  the  authorities 
leave  it,  to  the  sound  discretion  of  the  court/'  We 
further  said  that  the  objection  of  multifariousness 
cannot,  **  as  a  matter  of  right,  be  taken  by  the  parties, 
except  by  demurrer,  or  plea,  or  answer,  and  if  not  so 
taken,  it  is  deemed  to  be  waived;  *'  that  although  the 
court  may  take  the  objection,  it  will  not  do  so  unless  it 
deems  such  a  course  necessary  or  proper  to  assist  in 
the  due  administration  of  justice.  Story's  £q.  PI., 
S  530  to  540;  Shiddav,  Thomas,  IS  How.  259;  FitcJi  v. 
Creighton^  24  id.  163.  No  objection  was  taken  by  the 
defendants  in  the  court  below  to  the  complaint  upon 
the  ground  of  multifariousness,  or  misjoinder,  and  the 
plaintiffs  should  not  be  heard  to  make  it  for  the  pur- 
pose or  with  the  effect  of  defefiting  the  right  of  re- 
moval. They  are  not  in  any  position  to  say  that  that 
right  does  not  exist,  because  they  have  made  those  de- 
fendants who  were  not  proper  parties  to  the  entire 
relief  asked.  The  fault,  if  any,  in  pleading,  was  theirs. 
Under  their  mode  of  pleading,  whether  adopted  with 
or  without  a  purpose  to  affect  the  right  of  removal, 
accorded  by  the  statute,  the  suit  presents  two  separate 
controversies,  one  of  which  is  wholly  between  indi- 
vidual citizens  of  different  States,  and  can  be  fully 
determined  without  the  presence  of  the  other  party 
defendant.  The  right  of  removal,  if  claimed,  iu  the 
mode  prescribed  by  the  statute,  depends  upon  the  case 
disclosed  by  the  pleadings  as  they  stand  when  the  i>eti- 
tion  for  removal  is  filed.  The  State  court  ought  not  to 
disregard  the  petition  upon  the  ground  that  in  its 
opinion  the  plaintiffs,  against  whom  a  removal  is 
sought,  had  united  causes  of  action  which  should  or 
might  have  been  asserted  in  separate  suits.  Those  are 
matters  more  purely  for  the  determination  of  the  trial 
court,  that  is,  the  Federal  court,  after  the  cause  is 
there  docketed.  If  that  court  should  be  of  opinion 
that  the  suit  is  obnoxious  to  the  objection  of  multifa- 
riousness, or  misjoinder,  and  for  that  reason  should 
require  the  pleadings  to  be  reformed,  both  as  to  sub- 
ject-matter and  parties,  according  to  the  rules  and 
practice  which  obtain  in  the  courts  of  the  United 
States,  aud  if,  when  that  is  done,  the  cause  does  not 
really  and  substantially  involve  a  dispute  or  contro- 
versy within  the  jurisdiction  of  that  court,  it  can, 
under  the  fifth  section  of  the  act  of  1875,  dismiss  the 
suit,  or  remand  it  to  the  State  court  as  justice  re- 
quires. 

We  are  of  opinion  that  upon  the  filing  of  the  petition 
and  bond  by  the  individual  defendants  in  the  separable 
controversy  between  them  and  the  plaintiffs,  the  entire 
suit,  although  all  the  defendants  may  have  been  proper 
parties  thereto,  was  removed  to  the  Circuit  Court  of 


the  United  States,  and  that  the  order  remanding  it  to 
the  State  court  was  erroneous. 

The  judgment  is  reversed  with  directions  to  the 
court  below  to  overrule  the  motion  to  remand,  to  rein- 
state the  cause  upon  its  docket,  aud  proceed  therein  in 
conformity  with  the  principles  of  this  opinion. 

Mr.  Justice  Swayne,  while  on  the  bench,  participated 
in  the  decision  of  this  case  in  conference,  and  concurs 
iu  this  opinion.  The  judgment  now  ordered  is  di- 
rected to  be  entered  as  of  10th  of  January,  1881,  when 
the  cause  was  submitted  in  this  court. 

Miller  and  Field,  JJ.,  and  Waite,  C.  J.,  dissented. 


STATUTE  OF  LIMITATIONS— PAYMENT  PRO- 
CURED  BY  SURETY   OUT  OF 
FUNDS  OF  PRINCIPAL, 


VERMONT    SUPREME   COURT.* 
McCONNKIiL  V.    MEBRIIiI«. 

1.  Where  one  of  two  joint  contractors  procures  a  payment 

to  be  made,  it  arrests  the  running  of  the  statute. 

2.  Where  the  surety  procures  a  payment  to  be  made,  though 

out  of  the  funds  of  the  principal,  and  promises  to  pay  the 
balance,  such,  in  effect,  is  payment  by  the  surety  himself. 

J.  H,  Watsfm  and  J.  K,  Darlitig,  for  plaintiff. 

Fartiham  &  Chamberlain^  for  defendant. 

ACTION  upon  a  promissory  note  against  Merrill  and 
Worthley.    Sufficient  facts  appear  in  the  opinion. 

RoTCE,  J.  The  only  question  presented  by  the  ex- 
ceptions is  whether  the  evidence  offered  of  payment 
made  and  indorsed  upon  the  note  November  19, 1877, 
would  prevent  the  running  of  the  statute  of  limitations 
as  against  the  defendant  Worthley.  The  payment 
offered  to  be  shown  was  made  from  the  proceeds  of  the 
property  of  the  defendant  Merrill,  and  the  legal  effect 
of  the  payment,  as  affecting  the  defendant  Worthley, 
would  depend  upon  the  circumstances  under  which  it 
was  made.  The  plaintiff'  offered  to  show  that  after 
this  writ  was  brought  and  Worthley's  property  had 
been  attached,  he  applied  to  the  plaintiff  to  bring  a 
second  suit  and  have  the  property  of  Merrill  attached 
and  sold,  and  the  proceeds  applied  upon  the  note,  and 
verbally  promised  that  he  would  pay  all  the  expenses 
of  the  second  suit,  and  of  the  sale  of  the  property  that 
might  be  attached  in  the  same,  have  the  proceeds 
indorsed  upon  the  note,  and  would  pay  the  balance 
that  might  remain  due  upon  the  note,  saying  that  he 
wanted  the  suit  brought  for  his  own  benefit;  that 
plaintiff  finally  consented  that  the  suit  might  be 
brought ;  that  property  of  Merrill  was  attached  and 
sold  upon  the  writ,  and  the  whole  of  the  proceeds  of 
the  sale  indorsed  upon  the  note  November  17, 1877,  by 
Worthley*s  direction.  The  court  ruled  as  matter  of 
law  that  these  facts,  if  proved,  would  not  prevent  the 
running  of  the  statute  as  against  the  defendant 
Worthley;  that  they  would  not  amount  to  such  a  pay- 
ment by  Worthley  as  would  prevent  the  running  of  the 
statute. 

This  we  hold  was  error.  The  payment  was  made  by 
the  procurement  of  Worthley  and  for  his  benefit,  and 
was  made  under  such  circumstances  that  the  creditor 
had  a  right  to  rely  upon  it  as  a  payment  made  by  him 
for  the  purpose  of  arresting  the  running  of  the  statute. 
It  is  not  necessary  that  the  payment  should  be  made 
from  the  funds  of  the  party  making  it.  Here  the  pay- 
ment made  was  not  a  voluntary  payment  by  Merrill, 
but  was  compulsory,  and  was  procured  to  be  made  by 
Worthley,  and  the  payment  thus  made,  when  accom- 
panied by  the  promise  of  Worthley  that  he  would  pay 
the  balance  of  the  debt  .that  might  remain  due,  we 
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think  the  creditor  had  a  right  to  cousider  it  as  a  pay- 
ment made  by  Worthlej.  This  view,  in  our  judgment, 
harmonizes  with  the  spirit  and  intent  of  the  statute, 
while  the  adoption  of  the  construction  claimed  by  the 
defendant  would  operate  as  a  fraud  upon  the  plaintiff, 
and  be  in  conflict  with  the  theory  of  the  law  pertaining 
to  the  defenses  of  actions  from  lapse  of  time. 

This  case  is  clearly  distinguishable  from  Bailey  v. 
Corlisa,  51  Vt.  366.  There  the  payment  relied  upon 
was  a  voluntary  one.  The  defendant  acted  as  the 
agent  of  the  party  making  it,  and  informed  the  creditor 
at  the  time  he  handed  him  the  money,  whose  it  was, 
and  what  disposition  he  was  requested  to  make  of  it ; 
so  that  there  was  nothing  in  the  conduct  of  the  defend- 
ant that  had  a  tendency  to  mislead  the  creditor,  or  to 
induce  the  belief  that  he  intended  to  assume  any  new 
responsibility,  or  to  waive  any  legal  right. 

The  judgment  is  reversed  and  cause  remanded 


CONSTITUTIONAL  LAW—  OFFENSE  COMMIT- 
TED OUT    OF    STATE  — DYING 
DECLARATIONS. 

ALABAMA  SUPBEMB  COURT,  1880. 

Green  v.  State  of  Aijlbama. 

A  statute  of  Alabama  provides  thus  '*  where  the  commission 
of  an  offense  commenced  here  is  consummated  without 
the  boundaries  of  this  State,  the  offender  is  liable  to  pun- 
ishment therefor,  and  the  jurisdiction  in  such  case  is  in  the 
county  in  which  the  offense  was  committed."  Held,  that 
the  statute  is  constitutional,  and  one  committing  an  as- 
sault with  intent  to  kill  in  Alabama,  from  which  the 
assaulted  person  dies  In  Qeorgia,  may  be  convicted  of 
miurderin  Alabama. 

The  admission  of  dying  declarations  is  not  hearsay,  and  is  not 
In  contravention  of  the  constitutional  right  of  the  accused 
to  be  confronted  by  the  witnesses  against  him. 

INDICTMENT  for  murder.    SufBcient  facts  appear 
in  the  opinion. 

SOMERVILLE,  J.  The  principal  question  involved  in 
this  case  is  that  of  sovereign  jurisdiction  in  the  matter 
of  homicide,  where  the  fatal  shot  or  blow  occurs  in 
one  State,  and  death  in  another. 

The  appellant,  Qreen,  l:>eing  under  indictment,  was 
convicted  of  the  murder  of  Ephraim  Thompson,  and 
sentenced  to  the  penitentiary  for  life.  The  evi- 
dence showed  that  the  act  of  shooting,  which  caused 
the  death,  took  place  in  Coll:>ert  county,  Alabama, 
where  the  Indictment  was  found  and  the  trial  occurred. 
Thompson  died  within  a  year  and  a  day,  in  the  State 
of  Georgia. 

It  was  formerly  doubted,  at  common  law,  where  a 
blow  was  inflicted  in  one  county,  and  death  by  reason 
of  the  injury  ensued  in  another,  whether  the  offense 
could  be  prosecuted  in  either  county.  1  East's  P.O., 
361;  1  IIale*8  P.  C,  426.  The  better  opinion  seems  to 
have  been,  however,  that  the  jurisdiction  attached  in 
the  venue  where  the  blow  was  inflicted.  Id.  This  dif- 
flonlty,  as  noted  by  Mr.  Starkie,  was  sought  to  be 
avoided  by  the  legal  device  of  carrying  the  dead  body 
back  Into  the  county  where  the  blow  was  struck;  and 
the  jury  might  there,  he  adds,  inquire  both  of  the 
stroke  and  death.  1  Stark.,  Cr.  PI.  (2d  ed.),  8,  4,  and 
note. 

It  was  to  quiet  doubts  and  obviate  this  difficulty, 
that  the  statutes  of  2and  3£dw.,  VI,  oh.  21,  and  the 
later  one  of  2  Geo.,  2-21,  were  enacted  by  the  British 
Parliament. 

The  example  has  been  followed  by  some  fourteen  or 
fifteen  States  of  the  American  Union,  and  by  our  own 
State,  among  others.  These  statutes,  though difllerent 
in  phraseology,  are  similar  in  sul)stance  and  purpose. 
Their  mauifest  design  seems  to  be  to  prevent  a  defeat 


of  justice  in  administering  the  law  of  felonious  homi- 
cide and  other  crimes,  by  rendering  the  jurisdlotiou 
certain. 

The  Alabama  statute,  as  comprised  in  Bootion  4684  of 
the  Code  (1876),  reads  as  follows : 

When  the  commission  of  an  offense,  commenced  ken, 
ia  coiisnmmated  tHU^otU  the  boundaries  of  (Ma  Slate,  the 
offender  is  liable  to  punishment  therefor,  and  the  Juris- 
diction in  such  case,  unless  otherwise  provided  by  law, 
is  in  the  county  in  which  the  offense  was  commiUed.'* ' 

The  validity  of  the  statute  is  assailed,  as  being  be- 
yond the  scope  of  legitimate  legislative  power. 

It  may  be  conceded  that  the  laws  of  no  uation  can 
operate  beyond  its  own  territorial  domain  or  Jarisdle- 
tion,  being  local  in  their  nature,  and  coexteusive  only 
with  the  limits  of  the  State  by  which  they  are  enacted. 
As  said  by  Story,  J.,  in  the  case  of  The  ApoUot,  9 
Wheat.  363,  **  they  must  always  be  restricted.  In  con- 
struction, to  places  and  persons  upon  whom  the  legis- 
lature have  authority  and  jurisdiction."  It  is  a  safe 
principle,  perhaps,  to  be  asserted,  that  a  crime  com- 
mitted in  a  foreign  country,  and  in  violation  of  the 
laws  thereof,  cannot  by  mere  legislative  fiction  or 
construction,  be  constituted  an  ofTeuae  in  another 
country. 

This  reasoning  does  not  apply,  however,  to  a  case 
where  a  crime  is  perpetrated  partly  in  one  State  or 
country  and  partly  in  another,  **provid(Ml,*'  as  sug- 
gested by  Mr.  Bishop,  **  that  what  is  done  in  the  coun- 
try which  takes  jurisdiction,  is  a  substantial  act  of 
wrong,  and  not  merely  some  incidental  thing,  innocent 
in  itself  alone.**  This  principle  must  be  subject,  per- 
haps, to  reasonable  limitation.  1  Bish.  Cr.  Law,  sec. 
116. 

We  can  find  no  case  where  statutes  of  this  character, 
when  subjected  t<i  judicial  interpretation,  have  been 
declared  unconstitutional,  especially  where  the  ques* 
tion  arose  in  a  case  of  homicide,  on  an  indictment  in 
the  jurisdiction  where  the  fatal  blow  was  given. 

In  CommoHweallh  v.  Parker,  2  Pick.  &49,  the  question 
was  raised  as  to  the  repugnancy  of  a  similar  statute  of 
Massachusetts  to  the  constitution.  Chief  Justice  Par- 
ker, discussing  the  power  of  the  legislature  to  enact 
such  a  law,  says :  **  Surely,  an  act  of  the  legislature 
which  removes  all  doubt  as  to  place  of  trial,  by  desig- 
nating the  county  in  which  the  death  happened,  is.  in 
no  respect,  a  violation  of  the  spirit,  or  even  the  letter 
of  the  constitution.** 

The  sovereign  rights  of  States  to  enact  jurisdictional 
laws  of  this  kind,  though  often  questioned,  has  been 
uniformly  sustained,  and  notably  in  the  recent  case  of 
Hunter  v.  State,  40  N.  J.  Law,  495.  Here  the  mortal 
blow  was  given  within  the  jurisdiction  of  New  Jersey, 
and  the  death  of  the  victim  occurred  in  Pennsylvania. 
It  was  hold  that  the  courts  of  the  former  State  had 
cognizance  of  tbe  crime  by  force  of  a  statute  not  unlike 
our  own.  So  in  the  States  of  Michigan  and  Missouri. 
Tyler  v.  State,  8  Mich.  821;  SUvetison  v.  State^  10  Mo. 
603. 

If,  then,  we  consider  the  fatal  shooting  of  the  de- 
ceased by  the  appellant  as  the  commencement,  merely, 
of  the  crime  of  murder  ohai*ged  in  the  indictment,  and 
that  the  death  of  the  injured  party  was  the  coneumma- 
tion  of  the  offense  In  Georgia,  the  statute  conferring 
jurisdiction  on  the  Circuit  C/Ourt  of  Colbert  ooonty, 
the  alleged  venue  was  valid  and  not  obnoxious  to  legal 
objection. 

We  need  not  rest  the  decision  of  the  qaestion,  how- 
ever, on  this  particular  construction  of  the  statate. 

Our  view  is,  that  the  crime  of  murder  consists  in  the 
infliction  of  a  fatal  wound,  coupled  with  the  requisite 
contemporaneous  intent  or  design,  which  legally  ren- 
ders it  felonious. 

The  subseqaent  death  of  the  injured  partj  is  a  rtmtit 
or  sequence,  rather  than  a  oonstttnent  elemental  part 
of  the  crime.   This  principle  is  oomofe,  we  tliink,  at 
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least,  BO  far  as  affects  the  question  as  to  jurisdiotiou. 
As  asserted  by  Patterson,  J.,  Rex  v.  Hargrove^  5  C.  & 
P.,  170,  **  the  giving  of  the  blow  which  caused  the  death 
constitutes  the  felonj." 

lu  Biley  T.  Siate^  9  Hump.  646,  this  questiou  was 
learuedlj  discussed  by  the  Supreme  Court  of  Teunes- 
see.  It  was  here  held,  that  the  offeuso  was  committed 
at  the  place  of  the  blow,  though  the  death  occurred 
elsewhere.  The  Teunessee  statute  required  all  crim- 
inal oases  to  l>e  tried  **  iu  the  couutjr  in  which  the 
offeuse  may  have  been  committed.'*  Green,  J.,  said: 
*'  That  (the  blow)  alone  is  the  act  of  the  party.  He 
committed  this  act,  and  the  death  is  only  a  conse- 
quence. Therefore,  when  the  legislature  enacts  that 
the  party  shall  be  tried  in  the  county  where  the  offense 
may  have  been  committed,  they  intended  where  the 
active  agency  of  the  perpetrator  was  employed." 

In  the  case  of  State  v.  Cai-ter,  3  Dutch.  499,  it  was  held 
by  the  Supreme  Court  of  New  Jersey,  that  an  indict- 
ment charging  a  felonious  assault  and  battery  in  New 
York,  and  that  the  injured  party  came  into  the  State 
of  New  Jersey  and  there  died  from  its  effects,  charged 
no  crime  against  the  latter  State,  but  against  the  for- 
mer. 

The  Supreme  Court  of  California,  in  the  case  of 
People  V.  OiU,  6  Cal.  637,  decided  that  the  crime  of 
murder  is  committed  at  the  time  when  the  fatal  blow 
is  struck.  There,  the  statute  bad  been  changed  be- 
tween the  time  of  the  offense  and  the  death  of  the 
victim,  and  provided  that  upon  trials  for  crimes  com- 
mitted previous  to  the  new  enactment,  the  offender 
should  be  tried  and  punished  under  the  laws  iu  force 
at  the  time  of  the  commission  of  the  crime. 

These  views  are  in  harmony  with  the  conclusions 
reached  by  the  most  approved  text-writers  on  criminal 
jurisprudence.    1  Bish.  Cr.  Law,  §§  11^116. 

We  conclude,  then,  that  the  crime  charged  against 
the  prisoner  was,  irrespective  of  the  statute,  one 
against  the  peace  and  dignity  of  the  State  of  Alabama, 
and  properly  within  the  jurisdiction  of  the  courts  of 
this  Commonwealth. 

The  appellant,  by  his  counsel,  further  objects,  that 
dying  dedartUioiis  of  Ephraim  Thompson,  as  testified 
by  Lucius  Thompson,  are  inadmissible.  It  is  urged 
that  they  are  hearsay  evidence,  and  their  admission  to 
the  jury  is  repugnant  to  that  clause  of  section  7,  of  the 
Declaration  of  Rights,  which  gives  the  accused  the 
right,  when  on  trial,  to  be  "confronted  by  the  wit- 
nesses against  him.*'  Const.  (1875),  art.  I,  §  7. 
It  is  not  insisted  that  these  declarations  are  otherwise 
objectionable  as  not  coming  within  the  usual  rule. 
They  were  uttered  under  a  clear  conviction  of  impend- 
ing death,  and  had  reference  only  to  circumstances 
immediately  attending  the  crime,  and  relating  to  the 
identity  of  the  perpetrator.  1  Greenl.  £v.,  156;  1 
Whart.  Cr.  Law,  9§  670-71;  Walker  v.  State,  52  Ala. 
102. 

This  is  the  first  time  the  question  raised  has  been 
presented  for  the  decision  of  this  court.  For  more 
than  half  a  century  dying  declarations  have  been  re- 
garded as  legal  and  admissible  evidence,  and  the  con- 
stitutionality of  such  testimony  has  gone  unchallenged 
by  the  bar,  and  unquestioned  by  the  judiciary  of  this 
SUte. 

The  fallacy  of  the  objection  consists  in  the  supposi- 
tion that  the  deceased  person  whose  dying  declarations 
are  proved,  is  the  witness  in  the  case.  The  witness  by 
whom  the  accused  has  a  right  to  be  confronted,  is  the 
one  who  testified  to  the  truth  of  such  declarations. 
Lucius  Thompson,  not  the  deceased,  is  the  witness  iu 
the  case. 

No  proposition  is  plainer  than  that  this  clause  in  the 
Declaration  of  Rights  was  not  designed  to  proclaim 
any  novel  principle.  It  is  but  the  repetition  of  an  an- 
cient and  well-established  principle  of  the  common 
law.     It  was  never  construed  in  England,  whence, 


with  our  great  system  of  common-law  jurisprudence, 
it  was  derived,  to  exclude  such  evidence  as  was  crys- 
talized  into  that  system,  and  recognized  as  a  vital  part 
of  it,  upon  wise  principles  of  policy,  expediency  or  ne- 
cessity. 

The  6th  article  of  the  amendments  to  the  Constitu- 
tion of  the  United  States  is  in  the  same  language  as 
the  clause  under  discussion  in  our  Declaration  of 
Rights,  and  so  it  is,  perhaps,  embodied  in  the  various 
Constitutions  of  all  the  American  States. 

We  know  of  no  case  where  this  species  of  evidence 
has  ever  been  held  to  contravene  these  several  clauses 
of  the  various  State  Constitutions,  or  that  of  the  Fed- 
eral Government.  The  decisions,  however,  are  numer- 
ous to  the  contrary.  Campbell  v.  Slate,  11  Ga.  355; 
Wood»id^  V.  State,  2  How.  (Miss.)  655;  Anthony  v.  States 
1  Meigs  (Tenn.)  265;  Uobbina  v.  State,  8  Ohio  St.  131; 
State  V.  Nash,  7  Iowa,  347 ;  1  Whart.  Cr.  Law,  §  669. 

In  view  of  the  importance  of  this  case,  wo  have  seen 
fit  to  consider  the  queation  raised  somewhat  at  length, 
although  the  record  fails  to  show  that  the  charge  asked 
by  defendant  was  in  writing,  and  it  is  not  error  for  the 
court  belowjto  refuse  charges  requested  unless  they  are 
in  writing.  Code  (1876),  §  3109;  Jackson  v.  StaU,  55 
Ala.  151. 

We  see  no  error  iu  the  rulings  of  the  Circuit  Court, 
and  the  case  is  hereby  afiirmed. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT, 


Master  and  servant  —  fellow-servant  —  fire- 
man ON  liOCOMOTIVE  AND  TELEGRAPH  OPERATOR  — 
TIME  OF  RUNNING  TRAINS  CHANGED  BY  TELEGRAPH  — 
DUTY    OF    MASTER    TO  SERVANT  —  JUDICIAL  NOTICE. — 

The  plaintiff's  intestate,  a  locomotive  fireman,  in  the 
employ  of  defendant  upon  his  railroad,  was  killed  by 
a  collision  upon  such  ^ad  caused  by  the  negligence 
of  the  conductor  on  the  colliding  train,  co-operating 
with  that  of  a  telegraph  operator  in  defendant's  em- 
ploy at  S.,  a  station  on  such  road.  Defendant's  trains 
were  run  by  a  general  time-table,  but  the  time  of  a 
train  might,  by  the  rules,  be  varied  by  a  special  order 
sent  by  telegraph  from  defendant's  train-dispatcher  to 
the  conductor  in  charge  of  the  train.  The  sending  of 
such  an  order  was  a  usual  thing.  The  negligence  in 
question  had  reference  to  a  special  order.  Ifetd,  (1) 
that  the  courts  may  take  judicial  notice  (Agawam 
Bank  v.  Strever,  18  N.  Y.  502),  that  railroads  are  man- 
aged in  the  practical  running  of  them  by  overlooking 
officers  at  distant  places  who  use  the  telegraph  to  keep 
informed  as  to,  and  to  direct  the  movement  of  trains. 
(2)  That  l:>oth  the  conductor  and  the  operator  were  fel- 
low-servants of  intestate.  The  conductor  was  engaged 
iu  the  particular  work  intestate  was,  viz.,  the  running 
of  trains;  and  the  operator  in  a  work  connected  there- 
with—  that  of  giving  information  of  the  trains,  and 
communicating  orders  to  tliose  controlling  them  for 
stopping  or  going  on.  The  duty  of  the  operator  was 
not  that  of  the  master  for  the  negligent  performance 
of  which  the  master  was  bound.  The  fact  that  the 
operator  sometimes  did  business  not  connected  with 
the  running  of  trains  would  not  alter  his  character  as  a 
fellow-servant,  nor  would  the  fact  that  he  was  ap- 
pointed and  discharged  by  one  superior  agent  of  de- 
fendant, and  intestate  by  another.  It  cannot  be 
claimed  that  the  making  of  a  variation  from  a 
time-table  is  an  act  of  the  master,  in  doing  which,  he 
must  answer  for  the  negligence  of  his  subordinates. 
All  that  can  be  required  from  him  by  the  public  aud 
by  passengers  is,  that  when  he  makes  the  variation  he 
act  under  it  with  reasonable  care  and  diligence.  Sears 
V.  Eastern  R.  Co.,  U  Allen,  433;  Gordon  v.  M.  &  L.  R. 
Co.,  62  N.  H.  506.  That  is  to  say,  due  care  and  dili- 
gence in  giving  notices  of  the  change,  and  in  running 
the  train  upon  the  changed  time.    See  Rose  v.  Best. 
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&  Alb.  n.  Ca.,68  N.  Y.  317.  In  the  oae«  at  bur  min- 
ute regulatioua  snd  dlreatlona  lu  rerereiieo  to  ch&rKF» 
were  made  by  rQlas  known  to  the  employsM,  the  obe- 
dienoe  of  wbioh  by  cmplojees  would  insure  safety.  In 
Buch  case  It  Is  not  cbo  duty  of  tbe  masler.  aa  a  part  of 
hiB  ooiitraot  with  tbe  employee,  to  see  to  it  as  vrllb  a 
personal  Bi({ht,  nud  trust  that  iiolioe  of  a  temporary 
and  speolal  interrerenoe  with  a  j^enernl'  time-table 
will  oonie  to  the  liitcllitteuce  of  all  tbuae  whom  It  is  to 
govern  In  tbe  runiilni;  o[  approocblnK  trains.  In  such 
ease  tbe  ronsonable  rule  is,  that  the  master  must  first 
oboose  bis  agents  with  due  caro  fur  tbeir  posaesiiiou  of 
skill  and  oompetency,  and  that  then  he  must  use  Ibe 
best  moniiB  ot  communication  according  to  proscribed 
Kenernl  rules  and  nttulations,  derived  from  the  best 
experience  In  sucb  business,  and  it  among  these  means 
are  tbe  services  of  a  fellow  servant,  competent  tor  bis 
place,  hlH  posHlble  carelessness  Is  a  risk  ot  tbe  employ- 
ment tfaat  bis  fellowE  take  when  entering  Iho  service. 
It  Is  a  nilscnnoeptlon  of  tblsoaao  to  bold  that  the  order 
ot  the  train  dispatcher  was  a  change  in  the  rules  nt 
tbe  rood,  It  was  in  accordance  with  those  rules.  In 
Buoh  ■  cose  SB  Ibis  It  Is  nnt  tbe  duty  ot  the  master  tu 
({IvB  paratfnal  notice  to  every  operative  ot  a  train  ot 
aspeoial  dnviation  from  an  eatabliehed  general  time - 
Uble.  Ills  duty  1g  done  when  ho  hna  beforehand  pro- 
vided rules  minute,  eiplicit  and  olBcient,  and  made 
tbem  known  tu  bis  Borvants.  wbioh,  if  observed  and 
followed  I17  all  concerned,  will  bring  such  perBonal 
Dotioe  to  every  one  entitled  to  It.  JudEmeut  reversed 
and  new  trial  ordered.  S'nler  v.  JetMC.  Opinion  by 
Folger.  C.  J.  Dantorth  and  Fluch,  JJ.,  dissented. 
[llecided  April  10, 1881.] 


Nboliqekck  - 
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KAK  ON  SCHOOL  IIOL'BV.  —  Un&er  the  stututeof  New 
York  tbe  board  of  education  of  tbe  city  of  New  York 
is  a  corporation  vested  with  tbe  general  control  of  tbe 
school  buildings  and  property  In  that  city  "tor  the 
purposes  ot  publioeducBtiun."  The  especial  care  and 
snte-keeplng  ot  school  premiBes  lu  the  reBpectire  wards 
Is  committed  to  tbe  ward  truBtees,  who  formerly  wire 
elected  by  popular  Tote,  and  are  now  appointed  by 
the  board.  These  trustees  are  authorized  to  make 
repairs  to  the  Bohool  buildings,  subject  to  such  general 
rules,  regulutluns  and  limitations  as  tbe  board  may 
preserlbo.  Tbe  board  has  concurrent  power  to  om- 
pli>y,  under  the  superintendent  ot  school  buildings, 
workmen,  and  provide  materials  fur  tbo  repair,  eto.,  of 
school  buildings,  with  the  proviso  that  "  this  provlBlun 
shall  not  be  oonstnied  to  compel  tbe  trustees  ot  any 
ward  to  use  or  ampliiy  such  workmen  or  materials  for 
any  purpoKC  whatever."  Workmen  onipluyed  by  the 
trustees  of  a  ward  to  repair,  or  a  janitor  having  care 
of  the  school  building,  also  employed  by  them,  negli- 
gently left  tbe  opening  ot  a  cellar  uncovered,  whereby 
plaintiff,  a  pupil  attending  the  school,  was  Injured. 
Held,  that  an  action  for  the  injury  was  not  malntolua- 
ble  against  tbe  board  ot  education.  Tbe  workmen 
and  the  janitor  were  selected  by  the  trusteea  and  not 
by  the  board,  and  tbo  trustees  were  not  ngentB  ot  tbo 
board,  but  were  indepondent  public  olBoerB.  Though 
appointed  by  the  board  their  general  authority  was 
derived  not  troni  It,  but  from  the  law.  See  Haiimit- 
inn's  case,  ttH  K.  Y.  100.  Judgment  affirmed.  Dono- 
van V.  ilourd  of  KiliiciUion  of  tin  Cltynf  A'tts  York. 
Opinion  by  Andrews.  J. 
[Decided  April  10, 1681.1 


THEM  ui>ON  ecnooL  DOiu>lNO.  — By  the  regulations 
i>f  the  board  of  education  ot  New  York  oltj  the  super- 
intendent ot  Bohool  bniidiugs  Is  charged  with  the  duty 
of  examining  as  to  tbo  safety  ol  all  buildings,  and  con- 


dition as  to  repairs,  and  to  superlutend  all  work  doM 
in  connect  ion  therewith.  In  an  aotlon  for  tbfl  tana 
injury  as  that  In  the  last  preceding  case,  against  ths 
superintendunt  and  trustees,  it  was  uot  claimed  that 
either  ot  Ibe  defendants  were  personally  ueftllgfint. 
Utld,  that  the  notion  would  uot  lie.  The  trusteea,  act- 
ing within  tbe  Bcupo  ot  their  authority,  It  they  em- 
ployed competent  men  and  exercised  reasonable  super- 
vision over  the  work,  their  whole  duty  was  discharged. 
They  were  acting  as  gratuitous  agents  of  the  public, 
and  it  could  not  be  expected  that  they  should  be  per- 
sonally present  at  all  times  during  the  progress  ot  the 
work.  See  Hall  v.  Smith,  3  Bing.  156,  where  It  Is  held 
that  one  acting  gratuitously  torthe  public,  within  his 
authority,  is  not  answerable  tor  the  negllgeut  exacu- 
lion  ot  an  order  properly  given.  Also  Bailey  r.  Mayor 
of  New  York,  8  Hill,  63S.  The  defeudauU  were  acting 
as  public  officers,  and  in  respect  to  t^e  a«ta  of  persons 
necesBarily  employed  by  them  the  dootrluo  of  rc- 
sjioiideal  su}KTior  does  uot  apply.  Judgment  afflrmed. 
Donovan  v.  llcAlpln.  Opinion  by  Andrews,  J. 
[Decided  April  19, 1H81.] 
Practice— iiRnBn  dy  court  sriTmo  FitncEEnncoB 

OSl-reOWN   JUHOMBNT   NOT  APPKALABI/E. —  When  Oh 

appellant  will  rely  alone  upon  bis  appeal  for  a  Btay  ot 
nil  proceedings  on  the  judgment  appealed  from,  he 
nmat  give  the  undertaking  that  tlie  order  requires. 
The  CoJu,  bowevur,  does  not  abridge  the  power  that 
the  Supreme  Court  has  always  had  over  It*  own  Judg- 
menla  tu  correct  mistakes  In  them ;  to  vacate  them  for 
irregularity;  to  stay  prooeedlugt  011  them  for  meh 
time  as  to  the  court  seems  proper.  It  Is  a  discretloa 
still  resting  In  that  court,  and  nut  to  be  reviewed  In 
this  court  nnless  capriciously  exercised  and  abuasd. 
Appeal  diamlBsed.      Oranger  r.   Craig,      Opinion  ptr 


IDecided  May  3,  1 
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I 'lain  tiff  brought  action  upon  a  uota  which  wm  a  re- 
newable one.  Defendant  set  up  that  he  hod  a  defense 
upon  tbe  former  notes,  and  as  cimnter-claim,  paymeuts 
by  miatako  on  the  former  notes.  The  jury  found  a  veis 
diet  tor  the  amount  of  defendant's  oounter-clalm. 
Upon  appeal  from  an  order  denying  a  new  trial,  and  a 
judgment  tor  defendant,  the  General  Term  modified 
tbe  judgment  by  striking  out  the  countei^^laitn,  and 
allowed  It  to  stand  na  s  simple  judgment  for  defend- 
ant. Held,  tliut  the  rule  applicable  to  case*  tried  be- 
fiire  rctoreea,  or  by  the  court  without  a  Jury  (Code,  I 
1338),  would  not  apply  here,  so  as  to  reverse  tbe  order 
of  the  General  Term  and  affirm  the  original  judgment 
on  the  ground  that  no  errors  ot  law  were  oommltted. 


I  order  doc 


t  Itw 


nny  qucstiuu  ot  fact.  In  cases  tried  by  a  July  there 
is  no  neoesaity  that  the  order  ot  reversal  shoptd  state 
whether  it  was  mode  on  questions  ot  law  or  (act.  In 
this  case,  it  tbe  General  Term  had  grantedaiiew  trbU, 
ItsdcciBlon  would  not  bare  been  reviewable  here.  But 
the  cose  was  one  fur  a  new  trial,  as  although  the  evi- 
dence ot  a  cuunter-clnim  might  be  shadowy,  tbe  court 
oaunut  say  tbat  auder  tbe  pleadings  evidenoe  sut&- 
clent  to  PBtabllsh  a  oounter-cloioi  might  not  be  pro- 
duced. But  it  doss  not  follow  tbat  because  the  Oen> 
eral  Term  erred  In  awarding  Anal  judgment.  Its  order 
should  be  wholly  vacated  and  the  original  judgment 
restored.  It  was  a  proper  case  for  a  new  trial,  aud  the 
order  should  be  modified  accordingly.  The  judgraeitt 
of  the  jury  as  to  the  note  aued  upon,  having  been  ap- 
proved by  the  General  Term,  caimot  be  reviewed  beiv. 
l'i\  Defendant  made  his  accommodation  uotee  tor  the 
benefit  of  H..  to  enable  8.  to  engage  in  an  andertakliHt. 
S.  indomed  and  diverted  the  notes  from  their  Intended 
purpose,  and  paid  with  them  an  antecedent  debt  do* 
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Q.  6.  had  no  kiiowledKO  that  the  notes  were  aooom- 
modation,  and  wheu  due,  he,  without  knowledge  of 
that  fact,  accepted  from  defendant  in  renewal  defend- 
ant's own  note,  without  the  indorsement  of  S.  Held, 
that  6.  was  a  holder  for  value  of  the  new  note,  and 
could  maintain  an  action  on  the  same  against  defend- 
ant. Order  modified.  Ooodvrin  v.  Conklin,  Opinion 
by  Rapallo,  J. 
[Decided  April  19, 1881.] 


UNITED  STATES  CIRCUIT  DISTRICT  COURT 

ABSTRACT.* 

Constitutional  ulw  —  RsoniiATioN  of  ooxmercb 

BBTWSKN  States  — GABBIBR— MAY  NOT  EXCLUDB 
UNCHASTE   FEMALE  PASSENGER  BEHAVINO  PROPERLY 

FROM  LADIES*  GAR.— (1)  A  State  Statute  which  abro- 
gates all  common-law  remedies  for  the  wrongful  exclu- 
sion of  a  passenger  from  the  cars  of  a  railroad  company 
is  unconstitutional,  so  far  as  it  relates  to  railroads 
running  between  two  or  more  States,  it  being  a  regula- 
tion of  inter-State  commerce  that  the  State  has  no 
power  to  make.  Hall  v.  De  Cuir,  05  U.  S.  485.  A  car- 
rier of  passengers  may  rightfully  exclude  a  passenger 
whose  conduct  at  the  time  is  annoying,  or  whose  repu- 
tation for  misbehavior  is  so  notoriously  bad  that  it 
furnishes  a  reasonable  ground  to  believe  that  the  per- 
son will  be  offensive  to  other  passengers;  but  the 
social  penalties  of  exclusion  of  unchaste  women  from 
hotels,  theaters  and  other  public  places  cannot  be  im- 
ported into  the  law  of  common  carriers;  nor  can  the 
carrier  classify  his  passengers  according  to  their  re- 
spective reputations  for  chastty,  whether  they  be  men 
or  women.  A  female  passenger  travelling  alone  is  enti- 
tled to  ride  in  the  ladies*  car,  notwithstanding  an  al- 
leged want  of  chasity,  if  her  behavior  is  lady-like  and 
pn)per,  and  she  cannot  be  compelled  to  accept  a  seat 
in  another  car  offensive  to  her  because  of  smoking  and 
bad  ventilation ;  and  this  whether  she  be  white  or  col- 
ored. See  Brown  v.  Memphis,  etc.,  R.  Co.,  4  Fed.  R«>p. 
37.  U.  S.  Circ.  Ct.,  W.  D.  Tennessee,  October  80, 1880. 
Drown  v.  Memphia  A  CharUaton  Railroad  Co.  Opinion 
by  Hammond,  D.  J. 

Patent  —  equivalent  contrivance  of  different 
FORM,  infringement. — Where  a  person  procures  a 
patent  for  the  building  of  a  machine,  which  produces 
certain  results  which  are  novel  and  useful,  by  means 
of  certain  mechanical  contrivances  and  appliances, 
any  person  who  attempts  to  accomplish  the  same  re- 
sults by  mere  substitutions,  which  are  equivalents  of 
the  means  employed  by  the  first  patentee,  is  an  in- 
fringer. Any  application  of  known  mechanical  pow- 
ers which  will  produce  that  result,  although  different 
In  form  from  the  means  employed  by  the  original  pat- 
entee, is  a  mechanical  substitute  and  equivalent  of  the 
same.  Foster  v.  Moore,  1  Curt.  279;  Curtis  v.  Baker, 
4  Fish.  Pat.  Cas.  404;  Morgan  v.  Seaward,  Web.  Pat. 
Cas.  170;  Curtis  Pat.  (4th  ed.),§  311.  U.  S.  Circ.  Ct., 
Delaware,  January  29, 1881.  Wilt  v.  Qritr.  Opinion 
by  Bradford,  D.  J. 

Corporation  — OF  one  State  adopted  by  an- 
other State  is  corporation  OF  LATTER— citizen- 
ship OF  INCORPORATORS— JURISDICTION. — It  is  al- 
ways a  question  of  legislative  Intent  whether  the  Leg- 
iHlature  of  a  State  has  adopted  as  its  own  a  corpora- 
tion of  another  State,  or  merely  licensed  it  to  do  busi- 
ness in  the  State.  If,  however,  the  effect  of  the 
legialutioii  be  to  adopt  the  corporation,  it  becomes,  for 
the  purposes  of  jurisdiction,  a  corporation  created  by 
the  State  adopting  It.  Railroad  Co.  v.  Harris,  12  WalL 
65;  Railroad  Co.  v.  Wheeler,  1  Black,  286;  Railway 
Co.  V.  Whitton,  13  Wall.  270;  Muller  v.  Dows,  94  U.  S. 
444;  Ex  parte.  Schollenberger,  96  id.  360;  Railroad  v. 
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Vance,  id.  450;  Williams  v.  Railroad  Co.,  3  Dill.  267; 
Wilson  Co.  V.  Hunter,  11  Chi.  L.  N.  2C7.  The  incor- 
porators of  a  Kentucky  corporation  are  conclusively 
presumed  to  be  citizens  of  that  State.  Held^  there- 
fore, that  a  suit  commenced  in  the  State  court  by  a 
citizen  of  Kentucky  against  a  corp<iration  chartered 
as  a  single  consolidated  company  by  the  several  States, 
including  Kentucky,  through  which  it  operates  a  rail- 
road, cannot  be  removed  to  the  Federal  court,  as  a 
controversy  between  citizens  of  different  States.  Rail- 
road Co.  V.  Letson,  2  IIow.  497;  Marshall  v.  Railroad 
Co.,  16  How.  314;  Bank  of  Augusta  v.  Earle,  13  Pet. 
519;  Dodge  v.  Woolsey,  18  How.  331;  Whitney  v.  Bal- 
timore, 1  Hughes,  90  U.  S.  Circ.  Ct.,  Kentucky,  July, 
1880.  Uphoff  V.  Chicago^  St.  Louis  and  New  OrUana 
Railroad  Co.    Opinion  by  Hammond,  D.  J. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS 

ABSTRACT.* 

Corporation  —  liability     of     corporator  — 

CHANGE  IN  CORPORATE  ORGANIZATION. —The  di- 
rectors of  a  Massachusetts  manufacturing  corporation, 
who  were  also  its  principal  stockholders,  decided  to 
organize  the  company  as  a  joint-stock  corporation 
under  the  laws  of  Connecticut,  and  locate  its  office  in 
this  State,  but  to  carry  on  its  manufacturing  business 
in  the  State  of  Massachusetts  as  before.  The  new 
corporation  was  organized,  and  the  property  of  the 
old  corporation  transferred  to  it.  Afterward  the  now 
corporation  failed,  and  one  of  its  creditors,  cluiniing 
that  the  new  company  had  not  been  legally  organized, 
and  that  its  members  were  liable  as  partners,  brought 
suit  against  M.,  with  the  other  members,  as  such  part- 
ners. M.  had  been  a  stockholder  in  the  old  company, 
and  knew  that  a  reorganization  under  the  laws  of  this 
State  was  being  considered  by  the  directors,  but  he 
had  nothing  to  do  with  the  measures  taken  for  the 
purpose  and  did  not  sign  the  articles  of  association, 
his  share  of  the  stock  being  subscribed  for  by  one  of 
the  directors  simply  as  ** attorney.**  Soon  after  the 
reorganization  he  was  informed  by  the  secretary  of  the 
fact,  and  that  if  he  would  send  In  his  certificate  of 
stock  in  the  old  company  he  would  send  him  a  certifi- 
cate for  the  same  amount  in  the  new,  which  exchange 
was  soon  after  made.  M.  did  not  keep  himself  in- 
formed with  regard  to  the  operations  of  the  company, 
and  had  no  knowledge  of  the  particular  debt  on  which 
the  suit  was  brought.  The  organization  of  the  new 
company  had  been  made  in  entire  good  faith  and  with 
Intent  to  make  It  a^egal  corporation,  and  M.  supposed 
it  to  be  so.  The  plaintiff  had  dealt  with  the  company 
as  a  corporation  and  had  not  trusted  the  credit  of  M. 
In  the  matter.  JEfeZd,  that  even  If  the  new  company 
had  not  become  a  legal  corporation,  M.  had  not  made 
himself  liable  as  a  partner.  Fay  v.  Noble,  7  Cush. 
188;  Trowbridge  v.  Scudder,  11  id.  83;  Blanchard  ▼. 
Kaull,  44  Cal.  440;  Central  City  Savings  Bk.  v.  Walker, 
06  N.  Y.  424 ;  Hay nes  v.  Brown,  36  N.  H .  545.  Stafford 
Bank  v.  Palmer.    Opinion  by  Oranger,  J. 

BANKRUPTOT  —  DEBT  DUB  FOR  MONEYS  BORROWED 
FROM  PUBLIC  SCHOOL  FUND  NOT  DISCHARGED. —The 

State,  in  holding  and  administering  the  school  fund, 
is  acting  In  its  sovereign  capacity.  A  discharge  in 
bankruptcy  of  a  person  indebted  to  the  school  fund  as 
a  borrower  does  not  affect  the  State  as  a  creditor.  It 
is  a  general  rule  in  the  interpretation  of  statutes  limit- 
ing rights  and  interests,  not  to  construe  them  to  em- 
brace the  sovereign  power  or  government,  unless  the 
same  be  expressly  named  therein,  or  intended  by 
necessary  implication.  lKent*sCom.460.  See  United 
States  v.  Herron,  20  Wall.  251.  State  of  Connecticut  v. 
Shelton.    Opinion  by  Oranger,  J. 

*  Appearing  in  47  Connecticut  Reports. 
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Landlord    and   tknaxt— FoitFEiTriiE,    waiver 

or,    BY   l>EMANl)lN<t     RENT  —  HEIR     NOT    L.IAR1.E     FOR 
COVENANT    OF    ANCF-STOK. — {I)      A    dulliaild     for  TCI  it 

accruinf?  after  a  default,  known  to  the  lessor,  which 
might  worlc  a  forfeiture,  is  a  waiver  of  the  right  to 
enter  for  the  default.  lJnd<;r  a  lease  for  a  term  of 
years  the  rent  wjis  pa^'able  quarterly  on  the  lirst  days 
of  April,  July,  October  and  January,  and  if  not  paid 
within  thirty  days  after  due  the  lossor  was  to  have  the 
right  to  entor  and  terminate  the  lease.  The  quarter's 
rent  due  April  1st  was  not  paid,  the  lessee  claiming  the 
right  to  set  olT  against  it  a  hirger  sum  paid  for  repairs. 
On  the  2Gth  of  July  the  lessor  demanded  the  rent  due 
July  1st,  offering  to  allow  the  lessee  the  April  rent  in 
full  of  the  repairs;  but  the  lessee  refused  to  make  this 
settlement,  and  the  lessor  thereupoTi  refused  to  allow 
any  thing  for  the  repairs  and  declared  that  the  lease 
was  forfeited,  and  that  ho  should  take  measures  to 
eject  the  lessee.  Held,  that  as  the  demand  was  for 
the  July  rent,  as  to  which  the  thirty  days  had  not  ex- 
pired, the  lessor  had  waived  his  right  to  enter  for  the 
non-payment  of  the  April  rent.  And  to  take  advan- 
tage of  the  non-payment  of  the  April  rent  the  Icjssor 
was  bound  to  dennmd  it  on  the  premises  on  the  last  of 
the  thirty  da^'s  allowed  for  its  payment,  and  upon  the 
lessee's  neglect  to  ])a3',  to  enter  for  the  default,  or  in 
some  other  positive  manner  assert  the  forfeiture. 
Pennant's  Case,  3  Coke,  &1;  Doe  v.  Il<tes,  4  Bing.  N.  C. 
.181;  Roe  v.  IIarrison,2T.  II.  425;  Cloodright  v.  Cord- 
went,  G  id.  219;  (jarnhart  v.  Finney,  40  Mo.  449;  Gom- 
berv.  Ilackett,  6  Wis.  323;  Collins  v.  Canty,  OCush. 
415;  Bleeckcrv.  Smith,  13  Wend.  530;  Taylor's liandl. 
&T.  (7th  ed.),  §§  407,  498;  Jackson  v.  Sheldon,  5  Cow. 
448;  Wilder  v.  Ewbank,  21  Wend.  5«7;  Conway  v. 
Starkweather,  1  Denio,  113;  Smith  v.  Saratoga  County 
Fire  Ins.  Co.,  3  liill,  508;  Dendy  v.  Nicholl,  4  V. 
B.  (N.  S.)  370;  Croft  v.  Lumley,  0  II.  of  L.  Cas. 
705;  Clough  v.  North  W.  U.  (^).,  L.  II.,  7  Kxch.  2(i; 
Ward  v.  Day,  4  Best  &  Sm.337;  Green's  Case,  Cro. 
Eliz.  3;  Doe  v.  Birch,  1  M.  &  W.4(V2;  Bownnm  v.  Foot, 
29  Conn.  3^)3.  A  provision  in  a  lease  for  a  forfeiture 
will  be  so  construed  as  to  prevent  ruthor  than  aid  the 
forfeiture,  where  the  language  admits  of  such  a  con- 
struction. (2)  The  lessee  had  covemmted  for  himself 
and  his  heirs  to  pay  the  rent  during  the  term.  lie 
died,  and  liis  son  and  heir  entered  into  possession  and 
for  several  months  continued  to  pay  the  rent.  Held, 
that  this  was  not  enough  to  mnke  the  heir  liable  upon 
the  coveuant  of  the  ancestor.  A  lessor  cannot  nniin- 
taiti  a  suit  against  a  sub-tenant  upon  the  lessee's  cove- 
nant to  pay  rent.  Taylor's  Ijandl.  &  T.  (7th  cd.),  §  448; 
Ilolford  V.  Hatch,  1  Doug.  18:3;  Quaicken boss  v.  Clarke, 
12  Wend.  555;  Harvey  v.  MoGrew,  44  Tex.  412.  Camp 
V.  Scott,    Opinion  by  Loomis,  J. 

WlI^L — WITNESS  TO,  NEED  NOT  KNOW  CONTENTS,  OK 
IP  PUBLICATION  NOT  KEgUIRED    HY    STATUTE,     TllAT 

IT  IS  A  WILL. —  Under  the  Connecticut  statute,  which 
requires  a  will  to  bo**iii  writing,  subscribed  by  the 
testator,  and  attested  by  three  witnesses,  all  of  them 
subscribing  in  his  presiMiceand  in  the  presence  of  each 
other,"  it  is  not  necessary  that  a  witness  to  a  will 
should  know  that  it  is  a  will.  The  object  of  his  attesta- 
tion is  that  he  may  be  ablo  to  testify  that  the  testator 
put  his  name  upon  the  identical  piece  of  ])aper  upon 
which  he  puts  his  own.  The  FiUglish  statute,  at  one 
time,  required  wills  to  be  attested  and  subscribed 
in  the  presence  of  the  devisor  by  three  or  four  wit- 
nesses In  Wyndham  v.  Chetwynd,  1  Burr.  421,  Lord 
Mansileld  said :  **  Suppose  the  witnesses  honest,  how 
little  need  they  know  'f  Th«y  do  not  know  the  con- 
tents; they  need  not  be  together;  tln^y  need  not  see 
the  testator  sign;  if  be  acknowledges  his  hand  it  is 
sufQoient;  the}'  need  not  know  that  it  is  a  will.'  In 
Bond  V.  Seawell,  3  Burr.  1775,  he  said :  '*  It  is  not 
necessary  thait  the  testator  should  declare  the  instru- 


ment he  executed  to  be  his  will."  In  Wright  v.  Wright, 
7  Bing.  457,  it  is  held  that  *'a  will  of  lands  subscribed 
l)y  three  witnesses  in  the  presence  and  at  the  request 
of  the  testator  is  sufllciently  attested  although  noue 
of  the  witnesses  saw  the  testator's  signature,  and  only 
one  of  them  knew  what  the  pai)er  was."  To  the  same 
elTeot  is  White  r.  Truste<;s  of  British  Museum,  0  Bing. 
olO.  l*erhapsthe  principle  attained  to  its  highest  de- 
velopment in  Trimmer  v.  Jackson,  4  BunrB  Eccl.  Law 
(3d  ed.),  102,  in  which  the  attestation  waa  held  suffi- 
cient, although  the  devisor,  not  content  with  withhold- 
ing the  truth  fnmi  the  witnesses  concerning  the 
contents  or  iKiture  of  the  instrument  executed,  inten- 
tionally misled  them  l)y  stating  it  to  be  a  deed.  A 
similar  statute  has  received  the  same  interpretation  in 
Massachusetts.  Dewey  v.  Dewey,  1  Mete.  319;  flogan 
v.  (jrosvenor,  10  id.  54;  Osborn  v.  C«)ok,  11  C\i8h.  632; 
Xickerson  v.  Buck,  12  id.  332;  Tilden  v.  Tildeu,  18 
(iray,  110.  And  the  same  principle  has  been  recognized 
ill  other  States  where  tlie  statutory  requirement  is 
attestation  only,  with  no  suggestion  as  to  publication. 
(^inada'*  Appeal.     Opinion  by  Pardee,  J. 


MAINE  SUPIIEME  JUDICIAL  COURT  AB- 
STRACT.* 

Constitutional  law  — statute  givino  prison 
officeu  powek  to  extend  time  of  puxishiiknt 
void  — llailllity  of  officer  for  acts  under  void 
LAW.  —  (1)  Secti(ni40of  chapter  140  of  Revised  Stat- 
utes of  Maine,  whicli  provides  that  no  convict  shall  be 
dischargi'd  from  the  State  prison  uutil  he  has  re- 
mained the  full  term  for  which  he  was  sentenced,  ex- 
cluding the  time  he  may  have  been  in  solitary  couQne- 
nient  for  any  violation  of  the  rules  and  regulations  of 
the  prison,  is  in  derogation  of  the  constitutional  pro- 
vision that  a  man  shall  not  be  deprived  of  his  liberty 
without  due  process  of  law,  and  is  for  that  reason  uu- 
c<mstitutional  and  void.  The  common  law  requires 
that  the  punishment  of  persons  convicted  of  crime 
shall  be  dellnile  and  certain.  Prcemuuire  was  an  ex- 
ception, as  for  that  offense  a  convict  could  be  impris- 
oned during  the  pleasure  of  the  King.  The  sentence 
must  inform  the  convict  as  t-o  the  kind  and  duration 
of  his  imprisonment.  Washburn  v.  Belknap,  3  Conn. 
502;  Republic  v.  Do  Longchamps,  1  Dall.  120;  Yates  v. 
The  l*eople,  6  Johns.  337;  Rex  v.  Hall,  3  Burr.  1637. 
If  this  statute  is  constitutional,  then  there  can  Ixs  no 
definite  sentences  awarded.  The  will  of  the  warden 
would  in  elTect  control  the  maximum  duration.  It  is 
plainly  to  be  s(ien,  that  in  this  way,  the  warden  could 
extend  a  punishment  indefinitely.  In  Commonwealth 
V.  Halloway,  42  Tenn.  St.  446,  it  was  held  that  a  law 
like  this  one  was  unconstitutional  ''as  interfering  with 
the  judgments  of  the  judiciary."  See,  also,  State  v. 
Ournoy,  37  Me.  15C;  Lord  v.  State,  id.  177;  Jones  ▼. 
Bobbins,  8  Gray,  320;  Portland  v.  Bangor,  65  Me.  120. 
(2)  In  an  action  by  a  convict  against  the  warden  of  the 
prison  for  such  over-detention,  actual  (but  not  puni- 
tive) danuiges  are  recovenible,  notwithstanding  the 
statute  lias  never  before  been  judicially  declared  to  be 
unconstitutional.  Grotutv,  Rice,  Opinion  by  Peters,  J. 
[Decided  June  15, 1880.] 

Definition  —  sciiool-house  pitblio  PUics.^ 
Where  tho  oiricer,  in  his  return,  stiites  that  a  '*  8chfK>l- 
house,"  on  >v1iich  he  posted  a  notice  of  sale,  is  a  public 
pliioe,  it  is  suflicie.nt  evidence  of  that  fact.  A  shoe- 
maker's  shop  was  held  to  be  a  public  place  In  Tidd  ▼. 
Smith,  3  N.  II.  179.  So  a  school-house,  mill  and  me- 
chanic's shop  may  be  prop4frly  regarded  as  public 
places,  as  was  held  in  Russell  v  Dyer,  40  Id.  173.  WiU 
son  V.  lincJcuam.  Opinion  by  Appleton,  C.  J. 
[Decided  Dec.  27, 1880.] 


*  To  appear  in  71  Malae  Beports. 
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MICHIQAX  SUPIIEMF.     COUIiT    AUSTIIACT. 
APRIL  13,  IIWI. 


Duubs — ng 

Indebted  lu  plaintiff,  but  refuHod  tii  pnyuiiluaH  iiUhililf 
woulil  occepC  lesH  Ibati  tbe  ntuiiutiC  due,  liiIuU  pny- 
ineiit,  defniiduuls  himwhiK  that  pluintiff  niia  Siianciullj 
•mbarnuueil  mid  iiiuiit  havu  Lbu  iiioiii'j  lu  hiivu  him 
fritm  ruin.  Ptuliitiff  uccnpted  the  buui  lendeivd  iih 
pnfmciit  in  rull.  J/rlii,  not  a  duresa  uf  riiihIh  iiiruli- 
dating  tlio  coiment  ut  i>lu]iitiir.  IliatiLiRulabiiiK  Vjne 
T.  Glenn.  41  Mich.  112.  Tbu  luudini;  caaa  iiivuU-Iii)c 
duress  ot  Roods  is  Astloyr.  Ileynuldri,  2  Stranjcn,  Tita. 
Tbu  plaintiff  tind  plcdeud  gcnidd  tor  £20,  aud  wbuii  lio 
offered  to  redeem  tbem,  the  pawiibmlcer  refused  tri 
•nrrender  them  nnlusd  he  was  paiil  £10  tor  inleroat. 
The  plaintiff  Buhmiltud  to  the  exnctlon.  Liut  woa  hold 
entitled  to  rcoorer  back  all  that  bad  bceti  unlawful); 
demauded  and  taken.  "This,"  say  the  court,  "  la  a 
payment  by  compulsion;  tbeplnlutiS  nilicbt have  such 
»n  immediate  want  ot  his  goods  tbiit  an  acliiiri  of 
trover  would  not  do  his  biisinesa;  where  the  rule 
volenti  iioit  Jit  iru'iiWit  Is  appIiiMl,  It  must  bo  when  the 
party  had  his  freedom  of  oxiTcisinR  bis  will,  which 
this  man  had  uot ;  we  must  take  It  lie  p^iid  tbe  motii'j 
relyluR  oo  his  legal  remedy  to  gut  it  back  ngalu."  The 
principle  ut  this  oiwe  was  approved  in  Smith  v.  Brom- 
ley. DuuR.  005,  and  also  in  Asbmure  v.  WalnwrlRht,  2 
Q.  B.  STT.  Tbe  bitter  woe  a  suit  to  recover  bsclc  ex- 
oeseive  Obarges  paid  to  common  cftrriira  who  refused, 
until  payment  was  njode,  to  deliver  Ihu  goods  (or  the 
oarrluge  ot  which  the  charges  wcro  mndo.  Thero  hnn 
never  been  any  doubt  but  recovery  could  be  bad  undor 
■uoh  oiroumslauces.  IlarNiony  v.  BlriKhm.i,  12  N.  Y. 
90.  Tbe  case  Is  like  it  of  one  having  securities  lu  hU 
bands  which  he  refuses  to  eurron.Ier  until  lili^^l  oom- 
miasions  are  paid.  Scholey  v.  Muniford.  GO  N.  Y.  41)8. 
8»  If  illegal  tolls  are  demanded,  (or  possiiiK  a  raft  ot 
lumber,  and  the  owner  pays  them  to  llbonice  bia  nift, 
ha  may  recover  back  what  he  pays.  Chaso  v.  Dwltinl.  T 
He.  131.  Utber  cases  in  support  ot  the  same  principlu 
are  Shaw  v.  Woodcock,  7  B.  &  C.  73;  Nelson  v.  Snd- 
dartb,  1  H.  ft  Munf.  350;  While  v.  Heylm.in,  34  Ponii. 
St,  143;  Sasportiw  v.  Jennlnns.  1  Buy.  470;  Collins  v. 
Weetbury.  S  id.  211;  Crawford  v.  Cato,  £i  Ga.  501.  So 
one  Diiij  recover  back  money  which  bo  pays  to  release 
his  goods  Iroia  on  Bttacbment  which  Issued  out  with 
knowledge  on  the  part  ot  the  plaintilF  that  bo  has  no 
oauseot  action.  Chandler  v.  Sanger,  114  Moss.  3<il. 
See  Spalda  v.  Barrett,  57  111.  289.  Nor  is  tbe  princl|>lo 
OonBued  to  payments  made  to  recover  goods;  it  applies 
equally  well  when  money  is  extorted  aa  a  coiidilii)n  to 
tbe  exercise  by  tbe  party  of  any  other  legal  rigbt;  for 
example  when  a  corporation  refuiins  to  suffer  a  lawful 
transfer  of  stock  till  the  exaction  is  submitted  to 
(Bates  V.  Insurance  Co..  3  Johns,  ('us.  232);  or  B  Cred- 
itor withholds  his  cerliQcate  from  a  bankrupt.  Smilb 
v.  Bromley,  Doug.  CiS.  Aud  the  mere  throat  to  em- 
ploy culorabte  legidaulhorlty  to  cum  [jel  payment  ot  an 
uiitoanded  claim  is  such  duress  as  will  suppiirt  an  ac- 
tion to  rec<iver  buck  what  it  paid  under  it.  lieckwitb 
V.  Prlsbie,  32  Tt.  559;  Adams  v.  Keoves,  08  N.  C.131; 
Briggsv.  Lewi»ton,  2»  Me.  iTi;  Grim  v.  School  Dls- 
triot,  57  Penii.  St.  4:i:l;  First  Nat.  Bunk  T.  Watkiiis,  21 
Mich.  483.  But  where  the  party  threatens  nothing 
whicli  liu  has  not  ii  h-gol  right  to  perform  there  U  uu 
duress.  Skeatu  v.  Bealu,  II  Ad.  &  Kl.  063;  Preston  v. 
Bostou.  12  ritk.  14.  When  tbereforo  a  judnmeut  cred- 
itor threatens  to  levy  bis  ozoeullon  on  the  debtor's 
goods,  and  under  (ear  of  the  levy  the  debtor  executes 
and  delivers  a  note  tor  the  amount.  wUh  sureties,  tbe 
note  cannot  be  avoided  for  duress.  Wilcox  v.  Ho w- 
Uuid.  23  Pick.  107.  See.  also,  Atlue  v.  Bacbliouse,  3  M. 
ft  W.  633;  Hall  v.  Schultz.  4  Johns.  240;  Silliuioa  v. 


BE.s'T  liEEi>  HiiiiTOAHB.  —  The  natural  and  prima  Jade 
effect  of  a  conveyance  exproHsing  no  condition,  and 
rBBulorly  executed  In  the  presence  ot  attesting  wit- 
nesses end  duly  acknowledged  as  an  absolute  deed, 
ought  not  to  be  controlled  and  ([ualiUed  by  oral  evi- 
dence, and  brought  down  to  the  effiict  due  to  a  mere 
security,  on  a  slight  sliowiug.  The  gn-at  current  ot 
uulhorily  is  distinct  In  holding  that  the  party  thus 
seeking  to  modify  ihe  operation  of  the  instrumeut  uid 
pnive  himself  outitled  agalust  the  terms  ot  his  own 
deed  to  an  equity  ot  redemption,  is  not  only  bound  to 
niako  out  that  the  transaction  nas  in  trulh  and  Justice 
nothing  mora  than  tbe  giving  ot  security,  but  is  re- 
quired to  do  so  by  a  force  ot  evidence  sufficient  to 
onmmand  the  uiibcaitatlng  assent  ot  every  reasonable 
mind.  Unless  the  testimony,  say  the  Supreme  Court 
ot  the  Uuitud  States,  Is  entirely  plain  and  convincing 
beyond  reasonable  controversy,  the  writing  will  be 
hold  to  express  correctly  tbe  intention  ot  the  parties. 
Ilowl&nd  v.  Blake.  OTU.  8.  624;  Ilulnos  v.  Thomson, 
70Peiin.  St.  431,  And  many  coses  use  much  stronger 
language.  Bingham  v.  Thompson,  4  Nov.  224;  Zuver 
V.  Lyons,  40  Iowa.  510;  Schade  v.  Bassinger,  3  Neb. 
HO:  Stall  V.  City  i.t  Cincinnati.  10  Ohio  St.  100; 
Huynoa  v.Swann,  Olleisk.  560;  Campbell  v.  Dearborn. 
109  Mass.  130.    TitdeH  V.  StreettT.   Opinionby  Gravus,  J. 


ASIUE.  — The  corlillcatB  of  acknowledgment  ia  not 
conclusive  ot  the  tuct  that  a  deed  was  actually  signed 
and  seided  by  the  grantor;  the  execution  ot  a  deed 
consists  ot  acts  ot  the  party  making  Ihu  deed  and  who 
is  alTected  by  it.  Carrico  v.  Farmers  ft  Meroh.  Nat. 
Bk,.  33  Md.  245.  A  deed  ot  bargain  and  sale  ot  real 
estate  tor  a  valuable  consideration,  duly  acknowledged 
andreoordod,  Is  voidable  only,  and  not  absolutely  void, 
by  reason  ot  the  tact  that  the  grantor  was  nun  comjios 
infiiti's  at  the  time  It  was  executed.  Key  v.  Davis.  1 
Md.  32;  Chew  v.  Bank  of  Baiti more,  14  Id .  290 ;  Wait 
V,  Maxwell,  6  Pick.  217;  Jackson  v.  Gumaer,  2  Cow. 
5i3;  Breckenrldge  v.  Ormsby.  1  J.  J.  Marsh.  238; 
Tliompson  V,  Leach,  Cartb.  435.  Such  adeed  may  bo 
avoided  by  the  belra-at-lawot  the  grantor;  but  they 
cannot  do  this  at  law  In  an  action  of  ejectment,  where 
possession  under  It  has  been  held  tor  a  long  period, 
and  permanent  improvemerits  have  been  made  upon 
tbe  land  by  a  bona  ^le  possessor;  they  niunt  assail  It 
by  a  direct  proceeding  in  equity,  where  tbe  equities  of 
the  parties  can  be  properly  adjusted.  See  Jones  v. 
Jones,  4  Gill.  87;  McLaughlin  v.  Barnum,  31  Md.  453. 
Evaite  V.  Homn.     Opinion  by  Miller,  J. 

Diy  ORCB  —  EVIDBNCB 


BR  lHVOnCB.— 11) 

Direct  proof  ot  adultery,  that  Is.  ovidencu  of  eye-wit- 
neiaea.  Is  not  required,  tor  such  is  tbe  nature  ot  the 
offense,  and  the  secret  and  clandestine  manner  In 
which  it  Is  oonimitted.  that  such  proof  U  in  most  cases 
unattainable;  yet  where  it  is  sought  to  be  interred 
from  aircumstances.  they  must  lead  to  the  conolusiou 
of  guilt  by  fair  and  necessary  intereiioe.  Lovedi;n  v. 
Loveden.  2HBgg.  Con,  24.  (2)  A  busband  discovered 
that  his  wife  was  guilty  of  adultery  and  retuscd  to  live 
with  her  as  his  wife  any  longer.     A  deed  of  separation 

■  Ajipearlntr  Id  59  Harjlaod  Reports. 
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wti8  made,  in  which  he  covenanted  with  her  father  to 
pay  a  specific  sum  for  her  support,  the  father  agreeing 
lo  save  him  harmless  from  her  debts.  Three  years  and 
a  half  thereafter  he  filed  a  bill  for  divorce.  Heldj  that 
neither  the  lapse  of  time,  nor  the  deed  of  separation, 
nor  both.  conHtituted  a  bar  to  a  divorce.  Ferres  y. 
Ferres,  1  Hag.  Con.  130;  D'Aquilar  v.  D' Aquilar,  1 
Hag.  Eccl.  773;  Good  v.  Good,  1  Curteis  Ec.  765;  J.  G. 
V.  H.  G.,  33  Md.  401;  Matthews  v.  Matthews,  1  8w.  &; 
Tr.  161.  (3)  Held,  further,  that  a  decree  of  divorce  a 
Hncula  matrimonii,  in  favor  of  the  husband  would  not 
avoid  the  agreement  in  the  deed  of  separation,  to  pay 
for  the  wife's  support,  but  such  agreement  could  be 
enforced  against  him.  Elworthy  v.  Bird,  2  Sim.  &  St. 
3r^;  Seeling  V.Crawley, 2  Vern.  286;  Stevens  v.  Olive, 
2  B.  C.  C.  90;  Soagrave  v.  Seagrave,  13  Ves.  430; 
Charles  worth  v.  Holt,  29  L.  T.  Rep.  (N.  S.)  647.  Krem- 
elberov.  Kremelberg.    Opinion  by  Robinson,  J. 

False  representation— what  negessart  to  sus- 
tain ACTION  FOR.  —  Whenever  one  person  makes  a 
false  representation,  knowing  it  to  be  false,  with  in- 
tent to  induce  another  to  enter  into  a  contract,  which, 
but  for  such  representation,  he  would  not  have  entered 
into,  and  he  is  thereby  damnified,  a  case  of  fraud  is 
made  out,  and  an  action  will  lie.  The  representation 
to  be  material  must  be  In  respect  of  an  ascertainable 
fact,  as  distinguishable  from  a  mere  matter  of  opinion. 
A  representation  which  merely  amounts  to  a  statement 
of  opinion,  judgment,  or  expectation,  oris  vague  and 
indefinite  in  its  nature  and  terms,  or  is  merely  a  loose 
conjecture  or  exaggerated  statement,  is  not  suflicieut 
to  support  an  action .  And  for  the  reason  that  such 
indefinite  representations  ought  to  put  the  person  to 
whom  they  are  made  upon  the  inquiry,  and  if  he 
chooses  to  put  faith  in  such  statements,  and  abstained 
fnjm  inquiry,  ho  has  no  reason  to  complain.  Jennings 
v.  Brougbton,  5  De  M.  &  G.  134;  Higgins  v.  Saniels,  2 
John.  &  Hem.  464;  Leyland  v.  Illingworth,  2  De  F.  & 
J.  248;  Hay  craft  v.  Crease,  2  East,  02;  Drysdale  v. 
Mace,  5  De  M.  &  G.  107;  Denton  v.  Macneal,  L.  R.,  2 
Kq.  352;  Kisch  v.  Central  R.  Co.  of  Venezuela,  3  De  J. 
&  S.  122.    BtLschman  v.  Codd,    Opinion  by  Robinson,  J. 


PENNSYLVANIA   SUPREME   COURT  AB- 
STRACT, 

Married  woman  — will  by,  deforb  marriaob  — 
when  equity  will  enporcb  provisions  of.  —a  sin- 
gle woman  intending  to  marry,  on  the  day  before  her 
marriage  made  her  will.  Her  intended  husband  had 
knowledge  of  her  act  and  consented  to  and  approved 
of  it.  About  that  time  he  made  a  verbal  contract  with 
her  by  which  she  was,  after  marriage,  to  have  the 
power  to  **  dispose  of  her  fortune  by  will  or  other- 
wise," in  any  way  she  pleased.  By  the  statute  of 
Pennsylvania  **a  will  executed  by  a  single  woman  shall 
be  deemed  revoked  by  her  subsequent  marriage.**  This 
law  was  not  known  to  her,  and  not  adverted  to  by  her 
counsel,  called  in  by  her  to  give  his  advice  and  prepare 
the  instrument,  and  it  was  not  intended  by  her  that 
her  marriage  should  have  the  effect  of  invalidating  the 
will,  and  the  intended  husband  knew  that  the  purpose 
of  the  will  was  to  carry  out  the  agreement  made  be- 
tween him  and  her.  Held,  that  the  husband  would 
not  be  allowed,  on  her  decease,  to  take  advantage  of 
the  provisions  of  the  statute,  but  that  equity  would 
interfere  to  carry  out  the  intention  of  the  parties  to 
the  antenuptial  contract  as  contained  in  the  provisions 
of  the  will.  In  such  a  case,  to  prevent  injustice,  two 
principles  of  equity  are  applied.  One  of  these  princi- 
ples is,  that  whatever  a  chancellor  on  the  facts  of  a 
case  would  have  decreed  to  be  done,  the  courts  will 
conttider  as  having  been  actually  done.  Another  is, 
that  whenever  a  person  has  the  legal  right  to  dispose 
of  property,  and  means  to  do  so,  the  form  of  the  in- 


strument adopted  for  the  purpose,  if  at  law  inefTcNstnal. 
will  be  disregarded,  and  it  will  be  reformed  so  as  to  be 
made  eflfeotual.    Lant'a  AppedL     Opinion  by  Shan- 
wood,  C.  J. 
[Decided  Oct.  4, 1880.] 

Payment  — WHEN  stbanoer  pats  dkbt  hb  be- 
comes PURCHABBB.  —  When  one  who  is  a  atrauger  Ui 
the  obligation,  pays  a  debt  In  whole  or  in  part.  In  the 
absence  of  evidence  to  the  contrary,  he  becomes  by 
implication  a  purchaser  of  the  debt  to  the  extent  of 
his  payment.  In  Lithcap  v.  Wilt,  4  Phila.  Rep.  04,  it 
was  held  that  **  the  essential  diftorence  l>etween  the 
purchase  of  a  debt  and  the  payment  of  it,  depends 
upon  the  intention  of  the  parties  at  the  time;  but  the 
payment  by  a  stranger  to  the  obligation  of  the  debt^ 
or  by  one  whose  liability  was  seoondary,  is  prima  facU 
a  purchase.'*  In  Wilson  v.  Murphy,  1  Phila.  108,  the 
court  say  **  there  is  no  doubt  that  a  mortgage  may  be 
kept  alive  even  after  payment  in  fuU,  if  such  was  the 
intention  of  the  parties,  and  even  though  there  bene 
actual  assignment  to  a  trustee,  equity  will  consider 
that  as  one  which  was  agreed  to  be  done,  and  not  anf- 
fer  the  trust  to  fail  for  want  of  a  trustee.'*  In  McGiIl 
V.  Senex,  9S.  k  R.  304,  Tilghman,  C.  J.,  says:  "An 
assignment  of  the  debt  carries  with  it  the  benefit  of 
the  mortgage,  although  the  mortgage  be  not  speoifloaUy 
assigned.  From  the  moment  the  debt  is  assigned  the 
mortgagee  becomes  the  trustee  of  the  assignee.**  See, 
also,  Wistar*s  Lessee  v.  Moulin,  2  Barr.  060.  In  John- 
son V.  Hart,  8  Johns.  Cas.  829,  Kent,  J.,  said :  "When 
the  note,  to  secure  which  the  mortgage  was  given,  was 
negotiated,  the  interest  in  the  mortgage,  which  was 
given  for  no  other  purpose  than  to  secure  that  note, 
passed,  of  course.  It  required  no  writing,  uo  assign- 
ment on  the  back  of  the  mortgage.*'  *****  Who- 
ever was  owner  of  the  debt  was  likewise  owner  of  the 
security."  In  Riokert  ▼.  Madeira,  1  Rawle,  328,  Rod- 
gers,  J. ,  says :  "  Whatever  will  give  the  money  secured 
by  the  mortgage  will  carry  the  mortgaged  premises 
along  with  it.  The  forgiving  the  debt,  although  by 
parol,  will  draw  the  land  after  it  as  a  consequence.*' 
It  has  been  many  times  decided  that  a  mortgage  may 
be  transferred  by  parol,  and  that  when  given  to  secure 
notes  payable  to  bearer,  the  holder  is  the  equitable 
owner  of  the  mortgage.  Whoever  pays  the  debt  for 
the  mortgagor  is  the  equitable  owner  of  the  mortgage. 
See  1  Hillhird  on  Mort.  213,  268.  Brice*a  AppeaL  Opin- 
ion by  Green,  J. 
[Decided  Oct.  4, 1880.] 

STATUTB  of  FBAITDS— OONlBACr  FOB  8AI«B  OF  8TAin>- 
INGTIMDKB  —  WHBN  EQUITY   WlUi  BNFOBCB  VBBBAL 

AQBEBMENT8  AS  TO  IaAVD,  —  A  coutraot  for  Standing 
timber  on  a  tract  of  land,  to  be  taken  off  at  the  discre- 
tion of  the  purchaser  as  to  time,  is  an  interest  in  land, 
within  the  meaning  of  the  statute  of  frauds,  the  trans- 
mission of  which  must  be  in  writing.  Patterson*8  Ap- 
peal, 11  P.  F.  Smith,  204.  In  that  case  Thompson,  C 
J.,  says,  the  announcement  that  the  timber  growing 
on  a  man's  land  might  Ixs  held  by  a  contract  in  parol 
while  the  soil  itself  can  only  be  legally  transmitted  bj 
a  written  instrument,  would  strike  even  the  unpro- 
fessional mind  with  surprise.  The  rigid  requirements 
of  the  statute  have,  however,  l)een  so  far  relaxed  bj 
courts  of  equity  that  effect  is  sometimes  given  to  rer- 
bal  agreements  for  an  estate  or  interest  in  land ;  but  it 
is  only  in  cases  where  the  contract,  in  all  its  eneutial 
parts,  is  established  by  clear  and  unequivocal  proof, 
and  where  it  has  been  so  far  executed  that  it  would  be 
unjust  and  inequitable  to  rescind  it;  and  this  la  done 
in  order  that  the  statute  itself  may  not  become  an  in- 
strument of  fraud.  Haslett  y.  Haslett,  6  Watts,  tfl; 
Woods  V.  Farmere,  10  id.  106;  Moore  y.  Small,  7  Har- 
ris, 461 ;  Hart  v.  Carroll,  4  Norris,  606.  To  take  a  ease 
of  parol  sale  out  of  the  statute,  the  terms  of  the  oon- 
tract,  the  land  which  forms  its  subjoot-nuitter. 
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Dftture  and  extent  of  the  interest  to  be  acquired 
therein,  the  consideration  to  be  paid,  etc.,  must  all 
k>e  fully  and  satisfaotorilj  shown.  Exclusive  posses- 
sion, taken  and  kept  up  in  pursuance  of  the  contract. 
Is  an  indispensable  ingredient  in  every  case.  Hence 
it  is  that  there  cannot  be  a  valid  parol  sale  of  land  by 
one  tenant  in  common  to  his  co-tenant  In  possession. 
Spencer  and  Newl>old*s  Appeal,  80  P.  F.  Smith,  817. 
Bowers  v.  Boirers.  Opinion  bj  Sterrett,  J. 
[Decided  Nov.  1, 1880.] 


RECENT  ENGLISH  DECISIONS. 

DuriNiTiON'MKANiNO  OF  BEER-HOUSB.— Where  a 
word  contained  in  a  written  instrument  has  an  ordi- 
nary popular  signification,  evidence  will  not  be  admit- 
ted to  show  that  it  has  a  special  technical  signification, 
until  the  court  is  satisfied  that  the  word  was  not  used 
in  the  instrument  in  its  ordinary,  popular  signification. 
The  word  "beer-house,**  according  to  the  ordinary 
signification,  is  a  house  where  beer  is  sold  and  con- 
sumed on  the  premises.  Held,  therefore,  that  a  cove- 
nant not  to  use  certain  premises  as  **  a  public  house, 
tavern,  or  beer-house,"  was  not  broken  by  selling  on 
the  premises,  under  a  grocer's  off  license,  beer  to  be 
consumed  off  the  premises.  See  Bishop  of  St.  Albans 
Y.  Battersby,  88  L.  T.  Rep.  (N.  S.)  685;  London,  etc.. 
Land  Ck>.  v.  Field,  W.  K.  1881,  p.  11;  London  &  N.  W. 
R.  Co.  V.  Oarnett,  21  L.  T.  Rep.  (N.  S.)362;  Chanc. 
Div.,  Feb.  23, 1881.  Holt  A  Co,  v.  Collyer.  Opinion  by 
Fry,  J.,  44  L.  T.  Rep.  (N.  S.)  214. 

iNTKRNATIONAIi    LAW  — JURISDICTION     OVER    FOR- 

HON  BOYEBEION.  —  A  foreign  sovereign  or  State  is 
exempted  by  international  law,  founded  upon  the 
oomlty  of  nations,  from  the  jurisdiction  of  the  tri- 
bunals of  this  country,  and  therefore  an  action  is  not 
maintainable  in  our  courts  against  a  foreign  sovereign 
or  estate.  The  only  exceptions  to  this  rule  are:  1. 
Where  a  foreign  sovereign  or  State  has  waived  the 
privilege  he  possesses,  and  has  come  into  the  municipal 
courts  of  this  country  to  obtain  relief,  in  which  case 
the  defendant  may  assert  any  claim  he  has  by  way  of 
orosa- action  or  counterclaim  to  the  original  action  in 
order  that  justice  may  be  done.  2.  Where  there  are 
moneys  In  the  hands  of  third  parties  within  the  juris- 
diction of  the  English  courts,  to  which  a  claim  is  set  up 
by  a  foreign  sovereign,  notice  of  an  action  against  the 
third  parties  in  relation  to  those  moneys  may  be  given 
to  the  foreign  sovereign,  that  he  may  have  an  opportu- 
nity of  putting  forward  his  claim.  Ct.  of  App.,  Nov. 
17,1880.  Strouaberg  y,  Hepublic  of  Coata Rica.  Opin- 
ion by  Jessel,  M.  R.,  James  &  Lush  L.  JJ.,  44  L.  T. 
Rep.  (N.  S.)  199. 

8l«ANDER  —  PRTVILEGB.  —  To  au  aotlon  for  slander 
the  defendant  stated  in  defense  that  the  words  were 
spoken  upon  his  examination  on  oath  before  a  select 
committee  of  the  House  of  Commons,  which  had  been 
appointed  by  the  House  to  inquire  and  report  upon 
certain  circumstances  connected  with  the  plaintiff, 
power  being  given  to  the  committee  to  send  for  per- 
sons, papers  and  records.  Held,  on  demurrer,  that 
this  was  a  good  answer  to  the  action.  Seaman  v. 
Netherolift,  L.  R.,  2  C.  P.  Div.  63;  Dawkins  v.  Lord 
Rokeby,  L.  R.,7  H.  L.  744.  Q.  B.  Div.,  Feb.  25,  188L 
Qcjfen  V.  Donnelly,  Opinions  by  Field  and  Manisty, 
JJ.,  44  L.  T.  Rep.  (N.  S.)  141. 

STATDTK  of  limitations  —  ACKNOWLEDGMENT  TAK- 
ING DKBT  OUT  OF.  —  T.  S.  devised  land  to  his  wife  for 
life,  remainder  to  his  two  sons,  T.  and  J.,  as  tenants 
in  oommnn  in  fee.  The  widow  died  in  1833.  T.  then 
entered  into  possession  of  the  whole*  and  received  all 
the  rents  and  profits  till  1884.  From  that  time  till  1877 
be  regularly  paid  one-half  the  rents  to  J.  or  his  mort- 
\.    In  1877  T.  died,  his  son,  who  succeeded  him. 


continued  this  payment  till  1878,  then  refused  to  do  so 
any  longer.  The  devisee  of  J.  and  the  mortgagee 
brought  an  action  for  partition.  The  defendant  pleaded 
the  statute  of  limitations  as  having  acquired  an  inde- 
feasible estate  before  1864.  Held,  that  tbe  acknowledg- 
ment was  sufficient  to  take  the  case  out  of  the  statute 
though  made  after  twenty  years'  possession.  Stans- 
fleld  V.  Hobson,  20  L.  T.  Rep.  106.  Ch.  Div.,  Feb.  12, 
1881.  Sanders  v.  Sanders,  Opinion  by  Bacon,  V.  C, 
44  L.T.  Rep.  (N.  S.)  171. 


THE   VALUE  OF  THE  HUMAN  BODY  AND 

BONES. 

[CONTINUED  FROM  PAGE  437.] 

L£GS  have  often  been  considered  by  juries  and 
judges.  We  will  submit  to  our  readers  the  values 
at  which  these  nether  limbs  have  been  held  in  England, 
New  York,  Massachusetts*  and  Canada — cases  of  men*s 
legs,  women's  legs  (we  trust  the  printer  will  put  these 
words  in  nonpareil  tyi>e),  and  a  baby's  leg.  Sharp 
boys  and  girls  of  the  Lord  Macaulay  style  can  then 
readily  find  the  probable  value  of  their  own  legs  by 
simple  proportion.  A  New  York  court  agreed  with  a 
jury  in  considering  $12,000  not  too  much  for  Mr.  Rock- 
well, who,  through  an  injury,  was  confined  to  bed  for 
six  weeks  (suffering  great  pain),  and  unable  to  attend 
to  business  for  several  mouths,  and  was  left  perma- 
nently lame,  after  having  paid  from  $1,200  to  $1,500  for 
doctor's  fees  and  such  extravagances.  Rockwell  v. 
Third  Avenue  Ry,,  64  Barb.  (N.  Y.)  438.  Apparently 
the  value  of  lower  limbs  has  gone  up  in  the  New  York 
market,  for  some  time  since  it  was  held  that  even 
$6,000  was  not  an  excessive  sum  to  give  for  a  broken  leg 
which  got  well  (to  be  sure)  in  about  eight  mouths;  but 
tbe  defendants  got  a  new  trial,  to  enable  them  to  per- 
suade the  jurymeu  that  such  was  a  fancy  price.  Clapp 
V.  Hudson  Ry.,  19  Barb.  461.  In  Wyoming  $10,000 
was  considered  by  the  court  to  be  an  excessive  com- 
pensation for  a  compound  fracture  of  a  leg.  U,  P.  Ry, 
V.  House,  1  Wy.  Ter.  27.  And  even  in  Iowa,  where 
$4,000  had  been  given  for  a  broken  leg,  the  court  re- 
duced the  sum  to  $2,600.  Lombard  y,  Ch.fCtc,  Ry,, 
47  Iowa,  494. 

In  Ontario,  some  twenty-five  years  ago,  a  jury  gave 
one  Batchelor  £6,178  lis.  7d,  for  the  loss  of  a  leg  (and  a 
few  other  hurts) ;  *^  that  precious  leg  of  Miss  Kilmanseg 
that  was  the  talk  of  'Change  —  the  Alley  —  the  Bank  — 
and  with  men  of  scientific  rank,  made  as  much  stir  as 
a  fossil  shank  of  a  lizard  coeval  with  Adam,"  could  not 
have  been  much  more  valuable  than  the  twelve  jurors 
thought  this.  But  the  court  said  that  it  did  not  appear 
to  them  that  the  jury  had  exercised  that  sound  and 
reasonable  discretion,  in  awarding  such  heavy  damages 
as  the  law  requires  of  them.  And  so  a  new  trial  was 
granted ;  but  only  upon  payment  by  the  guilty  party  of 
£500  into  court,  which  sum  Batchelor  was  to  be  at 
liberty  to  take  out,  without  prejudice  to  his  claim  for 
damages  ultra  at  another  trial.  Their  lordships  wore 
careful  to  say  that  they  did  not  consider  £500  sufficient 
to  cover  the  damages  sustained ;  in  other  words  they 
deemed  a  leg  worth  more  than  $2,000.  Batct^lor  v.  B. 
A  B.  Ry„  5  C.  P.  127.  In  1873  a  butcher,  earning  $50 
a  month,  fell  into  a  culvert  made  by  the  Great  Western 
Railway  in  the  highway,  and  broke  his  leg  in  two 
places.  In  consequence  he  was  obliged  to  keep  his  bed 
for  four  months  and  was  hobbling  about  on  crutches  at 
the  trial — six  months  after  the  accident.  The  leg  was 
permanently  shortened,  and  the  doctor^s  bill  propor- 
tionately long.  Theverdict  was  $2,000;  and  Richards, 
C.  J.,  on  an  application  for  a  new  trial,  said,  *'on  the 
whole,  we  cannot  say  the  damages,  $2,000,  are  so  ex- 
cessive as  to  justify  our  setting  aside  the  verdict  on 
that  ground;"  and  the  judges  did  not  set  it  aside  on 
any  ground.  Fairbanks  v.  Q.W.  R„  35  U.  C.  R.  528. 
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A  teaiU8ter*s  leg  is  not  thought  much  of  by  his  fel- 
luw-couiitrjineii ;  one  of  that  calling  in  Ontario  bad 
his  limb  broken  owing  to  his  falling  off  his  load  and 
his  load  falling  on  him,  through  adofect  in  the  high- 
way. Ue  was  con  lined  to  the  house  for  some  six 
weeks  —  could  do  nothing  for  some  months  — and  then 
found  himself  so  injured  that  he  had  to  give  up  the 
employment  of  tcuming.  The  jury,  to  mend  matters, 
only  gave  him  $300,  which  the  court  let  him  keep. 
BradXeij  v.  Drown,  32  U.  C.  R.  436.  Strange  to  say, 
some  years  before  the  teamster^s  leg  was  broken,  in 
the  same  part  of  the  world,  a  deck  hand  was  assisting 
in  unloading  a  schooner  at  a  wharf;  the  pier  was  out 
of  repair,  and  Johnson  (the  mariner)  broke  his  leg. 
He  was  awarded  £250  for  his  pains  and  damages,  and 
the  court  refused  to  order  a  new  trial.  Jolnwon  v. 
Port  Dover,  etc.,  17  U.  C.  R.  151.  In  England  poor 
Armytage  fared  even  worse  than  Bradley;  he  had  his 
Uu'yh  broken  by  Haley's  servant  when  driving  an  omni- 
bus. The  surgeon  was  called  in  and  gave  evidence  that 
it  was  doubtful  whether  A.  would  not  always  be  hime, 
and  he  had  been  paid  £10  for  his  attendance.  The 
jurors,  however,  gave  a  verdict  of  one  farthing  dama- 
ges! Aruiytage  was  rather  naturally  dissatisfied  with 
the  amount,  and  asked  the  court  for  a  new  trial  to  try 
to  get  more;  ho  got  the  second  chance.  Denman,  C 
J.,  remarked:  "Anew  trial  on  a  mere  diflferenco  of 
opinion  as  to  the  amount  of  damages  may  not  be  gnint- 
able,  but  here  are  no  damages  at  all."  Ai^nytape  y. 
Haley,  4  Q.  B.  917.  The  jurymen  in  this  case  nnist 
have  been  of  the  same  stri])e  as  thoHe  misemble 
wretches  who  in  an  action,  under  Lord  Campbell's 
act,  for  damages  for  the  d<!ath  of  a  husband  and  father, 
gave  one  pound  to  the  sorrowing  widow  and  ten  shil- 
lings each  to  two  fatherless  little  ones,  as  compensa- 
tion.    SpringHt  v.  /?#///«,  7  B.  &  S.  477. 

One  Greenland  was  on  board  **The  Sons  of  the 
Thames,"  sailing  between  Westminster  and  London 
Bridge,  and  he  was  standing  on  the  deck  near  the  bow. 
The  **  Bachelor"  collided  with  '*  The  Sons"  and  the 
concussion  caused  the  anchor  of  the  latter  steamer  to 
fall  from  its  place,  and  in  falling  it  came  agjilnst  (jhumi- 
land's  leg  which  broke  beneath  the  blow.  FTesned  the 
owner  of  the  "  Bachelor,"  and  recovered  £200  damages. 
Greenlaml  v.  Chaitliii,  5  Ex.  213.  Tel)butt  was  standing 
at  A  railway  station  waiting  for  his  baggage,  and  a 
porter  in  passing  with  a  truck  laden  with  trunks  let  a 
portmanteau  fall  off  and  injured  T.'s  leg.  The  jury 
fixed  the  damages  at  £300,  and  the  court  would  not 
interfere.     Tehhutt  v.  D.  A  Ex.  liy.,  L.  R.,  6  Q.  B.  73. 

Mrs.  Feital  was  n  Massachusetts  lady  and  a  spirit- 
ualist. One  Sunday  she  went  to  a  camp-meeting  of  her 
sect,  at  which,  amring  other  wonderful  things,  a  Miss 
Ellis  was  put  in  a  box  with  her  hands  tied,  and  when 
the  box  was  opened,  a  ring  that  had  been  on  her  finger 
was  found  on  the  end  r>f  her  nose.  On  her  way  home 
by  train  Mrs.  F.  had  her  leg  broken,  and  on  suing  the 
company,  got  ?5,000  dam:iges.  The  company  objected 
strongly,  on  the  ground  that  the  accident  hapi)encd  on 
Sunday,  and  the  la<ly  liad  not  been  at  divine  service; 
but  the  court  would  not  interfere.  Feital  v.  Middlesex 
liy.,  109  Mass.  398. 

A  C-anadian  lady  in  the  little  town  of  Dundas  step- 
ped into  a  hole  in  the  board  walk,  fell  and  broke  her 
leg  a  little  above  the  ankle.  The  hole  was  variously 
estimated  at  from  sixteen  to  eighteen  inches  long,  and 
from  five  to  seven  in  width,  but  at  the  time  of  the  ac- 
cident was  partly  hidden  by  the  snow.  The  defect  had 
existed  for  some  time.  The  jury  gave  a  verdict  of  $800 
(the  doctor's  l)ill  was  over  tlOO).  A  new  trial  was 
granted,  as  it  was  by  no  means  clear  that  the  plaint  iff 
hod  bi^en  guiltless  of  negligence,  or  that  the  defect  was 
Buoh  as  to  make  the  corporation  liable.  Doyle  v.  (  or- 
poraf/o>i  of  Duudns,  25  C.  P.  420.  The  next  jury  esti- 
mated Mrs.  Boyle's  damages  at  $150.  and  her  husband's 
(for  medical  attendance  and  such  like)  at  $150  more. 
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The  chief  justice  remarked  that  these  damages  were 
moderate;  we  entirely  agree  with  his  lordship.  4?7C. 
P.  129. 

Mrs.  Siner  was  more  fortunate  in  obtaining  damages 
from  the  jurors  than  her  Canadian  sister,  although  not 
so  badly  damaged.  Her  train  —  we  mean  the  train  iu 
which  she  travelled  —  that  is,  the  one  that  carried  her. 
not  the  one  which  she  carried  —  was  too  long  to  permit 
the  cars  in  which  she  was,  to  reach  the  platform :  she 
stood  on  the  front  step,  took  hold  of  her  husband's 
hands  and  jumped  to  the  ground,  and  iu  doing  so 
stniined  her  knee.  The  jury  gave  her  £300,  but  the 
judges  were  ungallant  enough  to  say  that  the  injury 
was  all  her  own  fault  (she  did  not  use  the  footboard), 
and  would  allow  her  nothing.  Siner  v.  O.  W.  IL,  L. 
R.,  3Ex.  150;  4  Ex.  117. 

A  woman  in  Illinois  had  her  knee  injured.  After 
three  years  she  was  not  quite  recovered,  although  she 
could  walk  naturall}'  and  gracefully,  though  one  leg 
was  smaller  than  the  other,  yet  it  pi'obablj  was  not 
permanently  injured ;  she  had  not  suffered  much  and 
had  lost  no  money.    Held,  $2,500  excessive.    87  111.  12St. 

In  Connecticut  a  baby  two  years  old  was  run  over  by 
a  train,  and  had  a  leg  and  an  ann  amputated  in  conse- 
quence. The  jury  tried  to  make  things  right  by  a 
verdict  of  $1,8(X);  how  nmch  for  each  member  we  can- 
not say.  Hero  the  question  of  imputable  negligence 
arose;  but  with  that  doctrine  we  are  not  now  con- 
cerned.   Redtield  on  Railways,  Vol.  II,  p.  243. 

A  bite,  on  a  woman's  leg  was  valued  by  an  English 
jury  at  £50.  A  middle-sized  black  dog  of  the  terrier 
kind,  ab(mt  eleven  o'clock  one  night,  bit  u  Mrs.  Smith, 
a  laundress,  at  a  railway  station.  The  canine  had  been 
haunting  the  depot  for  some  hours;  at  0  p.m.,  it  bad 
torn  a  lady's  dress,  at  10:30  it  had  attacked  a  cat,  and 
been  kicked  out  by  a  porter,  and  shortly  after  it  wor- 
ried Mrs.  Smith's  calf.  The  verdict^  however,  was  set 
aside,  the  court  deeming  that  the  company  had  not 
been  guilty  of  any  negligence  in  allowing  the  presence 
of  the  dog.    Smith  v.  G.  E.  /?.,  L.  R.,  2  C.  P.  4. 

The  court  held  that  $1,950  was  not  too  much  for 
Crawford  to  pay  for  putting  a  buckshot  into  Cameron's 
leg  and  a  riflo-ball  through  his  left  lung.     88  ill.  312. 

For  a  sprained  ankle  $2,500  is  excessive.  8picer  was  a 
mail  agent  on  a  Chicago  line,  and  fearing  a  collision 
jumped  from  a  passenger  train  while  it  was  in  motion; 
in  doing  so  he  sprained  his  ankle  and  c<in8equentiy  was 
contlned  to  the  house  long  enough  to  Iftso  two  weeks' 
salary  (at  the  rate  of  $1,080  per  annum).  The  court 
considered  the  jury  far  too  liberal.  Spicer  v.  Chicago, 
etc.,  Ry.,  29  Wis.  580.  A  truck  went  over  the  ankle  of 
a  boy  of  fourteen,  and  thnmgh  the  impnipor  oonduot 
of  the  surgeon  called  in  to  attend  it  (as  the  plaintiff's 
witnesses  swore)  the  foot  mortified  and  had  to  be  am- 
putated. The  jury  gave  the  l>oy  a  verdict  for  nominal 
damages  and  the  court  would  not  grant  a  new  trial  on 
account  of  the  smallness  of  the  damages,  because  the 
judge  who  tried  the  case  was  not  dissatisfied  with  the 
verdict.     Oibhn  v.  2\niahy,  1  i\  B.  640. 

We  do  not  know  exactly  in  what  part  of  the  body  lie 
hid  one's  **  feelings."  Wherever  they  are  ,  they  are  not 
much  th(mght  of;  and  even  a  ** shock  to  the  feelings" 
of  a  wife  by  her  husband's  death  cannot  l>e  considered 
in  awarding  damages.  NaahvUle,  «(c,  Ry.  y.  SUvfftB,  9 
Ileisk.  12. 

In  the  good  old  days  of  the  Saxons  the  bof,  or  penalty 
for  the  smallest  disfigurement  of  the  face  was  three 
shillings:  the  same  for  breaking  a  rib;  the  breaking  of 
a  thigh  was  twelve  shillings;  the  robbing  a  man  of  bis 
beard,  twenty  shillings;  and  a  front  tooth  was  Yalued 
at  six  shillings.    Taswell-Langmead,  p.  41. 

And  now  a  word  or  two  as  to  what  should  be  'taken 
into  account  by  a  jury  iu  estimating  the  amoant  of 
damages  to  be  awarded  for  personiU  Injuries.  The 
American  courts  have  held  that  the  loss  of  time  eauMd 
by  the  injury  is  proper  to  be  oonsldered.    Jonc*  T. 
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NorUimore,  46  Vt.  587.  The  a^o  and  tho  situation  In 
life  of  tho  injured  one;  the  expenses  incurred;  tho 
permanent  effect  upon  tho  plaiutiiTs  capacitj'  to  pur- 
sue his  professional  calling,  or  to  support  himself  as 
iHsforo  times  (  Whcden  v.  St.  Louia,  etc.,  Hy.^  GO  Mo,  1523; 
liidianapoUs,  etc.,  v.  Octagon,  58  Ind.  224),  are  also  es- 
sential factors.  Bodily  puin,  too,  is  to  be  considered 
and  compensated  for;  and  so  much  of  mental  sulTering 
as  may  be  indivisibly  connected  with  it,  but  mental 
anguish  and  agony  cannot  bo  measured  by  money — the 
courts  consider — and  there  is  no  established  rule  au- 
thoritatively commanding  such  a  futile  effort.  Johnnon 
V.  TFi/te,  6  Nev.  234.  It  is  difficult  to  measure  even  ex- 
cessive  pain  against  money.  Campbell  v.  Portland 
Sugar  Company ^  C2  Me.  652;  Redfield  on  Railways, 
Vol.  II,  p.  286.  In  fact,  they  say  that  one  should  get 
compensated  for  all  injuri(>s  (hat  are  tho  legal,  direct 
and  necessary  results  of  the  accident.  CurtiH  v.  Roch- 
ester &  S.  Ry.,  20  Barb.  282.  Loss  of  anticipated  profits 
from  real  estate  on  land  was  held  a  proper  subject  for 
compensation  to  a  land  speculator.  Penn.  i^/.  v.  Dale^ 
70  Penn.  St.  47.  DisfiguremcMit  was  also  held  a  proper 
point  to  be  considered.    The  Orijlamme,  3  Sawyer,  ^7. 

The  late  case  of  Phillips  v.  The  South  WcHtem  liail- 
way  Cofnpany,  fully  enunciates  what,  in  tho  estimation 
of  the  English  judges,  are  to  bo  considered  in  fixing 
the  amount  of  damages.  Cockburn,  C.  J.,  on  a  motion 
for  a  new  trial  for  insufilciency  of  damages,  said  that 
the  heads  of  damages  were  tho  bodily  injury  sustained ; 
the  pain  undergone;  tho  effect  on  the  health  of  tho 
tfufferer,  according  to  its  degree  and  its  probable  dura- 
tion as  likely  to  be  temporary  or  permanent;  the  ex- 
penses incidental  to  attempts  to  effect  a  cure;  the  pecu- 
niary loss  sustained  through  inability  to  attend  to  a 
profession  or  business;  as  to  which,  again,  the  injury 
may  lie  of  a  temporary  character,  or  may  be  such  as  to 
Incapacitate  the  party  for  tho  remainder  of  his  life. 
L.  R.,  4g.  B.  D.,407. 

In  the  Common  Pleas  Division  on  a  motion,  after  a 
second  trial,  to  set  aside  the  verdict  for  excessive 
damages.  Grove,  J.,  said,  **Thc  plaintiff  is  entitled  to 
receive  at  the  hands  of  tho  jury,  compensation  for  the 
pain  and  bodily  suffering  which  he  has  undergone  for 
the  expense  he  has  been  put  to  for  medical  and  other 
necessary  attendance,  and  frir  such  pecuniary  loss  as  the 
jury  (having  regard  to  his  ability'  and  means  of  earning 
money  by  his  profession  at  the  time)  may  think  him 
reasonably  entitled  to.*'  '*  Damages  are  awarded  as  a 
compensation  for  tho  injury  and  loss  sustained;  they 
are  not  to  be  given  from  motives  of  charity  and  com- 
passion.** Lopes,  J.,  was  of  the  same  opinion.  And  in 
the  Court  of  Appeal,  Bradwell,  L.  ,L,  said  that  ho  was, 
in  common  with  other  judges,  accustomed  to  direct 
juries  as  follows:  **You  must  give  the  plaintiff  a 
compensation  for  his  pecuniary  loss,  yon  must  give  him 
compensation  for  bis  pain  and  bodily  suffering;  of 
course,  it  is  almost  impossible  to  give  an  injured  man 
what  can  be  strictly  called  a  conpensation ;  but  you 
must  take  a  reasonable  view  of  the  case,  and  must 
consider  under  all  tho  circumstances  what  is  a  fair 
amount  to  be  awarded  to  him."  Cotton,  L.J. ,  remarked 
that  a  plaintiff  is  not  to  recctive  an  annuity  for  the  rest 
of  his  life  calculated  on  tho  amount  of  his  income ;  but 
that  after  taking  into  account  the  chances  affecting  the 
Income,  the  jury  are  to  say  what,  in  their  opinion,  is  a 
fair  compensation  for  tho  disability,  whether  perma- 
nent or  temporary,  nndorwhich  a  plaintiff  comes  of 
practicing  his  profession  and  earning  the  income  which 
he  previously  enjoyed.'*  L.  R.,5C.  P.  D.  280.  In  this 
case  Phillips,  who  was  a  physician  of  middle  age  and 
robust  health,  making  £5.000  a  year,  was  so  injured 
that  for  sixteen  months,  the  time  between  tho  accident 
and  the  trial,  he  was  totally  incapable  of  attending  to 
business;  his  health  was  irreparably  injured  to  such  a 
degree  as  to  render  life  a  burden  and  a  source  of  ut- 
most misery;  he  had  undergone  a  great  amount  of 


pain  and  suffering,  and  tho  probability  was  that  he 
would  never  recover.  Yet  the  first  jury  only  gave  him 
£7.000.  This  verdict  was  set  aside  as  inadequate.  The 
second  jury  awarded  £16,000,  and  the  court  refused  to 
consider  it  excessive.  In  fact,  Bramwell,  L.  J.,  said 
that  the  only  misgiving  he  had  was  whether  the  jury 
ought  not  to  have  given  more.  L.  R.,5C.  P.  D.,  p. 
287.-— 22.  Vashon  Rogers,  in  Canadian  Law  Times- 


NEW  BOOKS  AND  NEW  EDITIONS. 

ELWEiiii  ON  Malpractice. 

A  Medico-Legal  Treatise  on  Malpractice,  Medical  Evidence  and 
Insanity,  comprising  the  Element*  of  Medical  Jurispru- 
dence, by  John  J.  Klwell,  M.  I).,  member  of  the  Cleveland 
Bar,  one  of  the  Editors  of  New  Edition  of  Bouvier*s  Law 
Dictionary,  Professor  in  Ohio  State  and  Union  Law  Col- 
lege and  Western  Reserve  Medical  College,  etc.,  etc. 
Fourth  edition,  revised  and  enlarged.  New  York :  Baker. 
Voorhis  &  Co ..  1881.    Pp.  600. 

THIS  work  was  originally  published  in  1859.  It  has 
received  the  highest  encomiums  of  such  competent 
critics  as  Dr.  Carpenter,  the  great  English  physiologist. 
Dr.  Ordronaux,  and  William  Curtis  Noyes.  A  pretty 
careful  examination  has  led  us  to  believe  that  these 
commendations  are  deserved.  It  has  the  advantage 
of  being  written  by  a  lawyer  as  well  as  a  physician. 
It  is  distinguished  by  tho  boldness  and  independence 
of  its  criticisms  upon  leading  oases,  both  in  their  legal 
and  in  their  medical  aspects.  We  have  found  it  very 
entertaining  as  well  as  instructive,  disclosing  much 
that  is  new,  and  treating  the  old  in  a  new  manner. 
The  book  is  handsomely  printed. 


Jones  on  CnxTTEii  Mortqaoes. 

^1  Tratise  on  the  Law  of  Mortgaocs  of  Personal  Property. 
By  Leonard  A.  Jones,  Author  of  Tn^atises  on  ''Mortgages 
of  Real  Property,"  and  ''Railroad  Securities,"  Boston: 
Houghton,  Miflin  &  Co,,  1881.    Pp.  xxxv,  657. 

Mr.  Jones  is  very  favonibly  known  by  his  cognate 
treatises  mentioned  in  tho  title.  Ho  also  announces, 
as  in  preparation,  treatises  on  Pledges  and  Lions.  This 
will  constitute  a  unique  and  valuable  series.  The 
present  work  has  been  in  some  measure  foretold  by  the 
author's  writings  in  tho  Southern  Law  Review,  and* 
there  as  well  as  here,  we  have  had  occasion  to  examine 
his  treatment  with  some  care,  and  we  now  feel  no 
hesitation  in  commending  this  work  as  in  a  very  high 
dt'groo  comprehensive,  succinct,  clear  and  trustworthy. 
We  have  never  found  any  work  more  free  from  dif- 
fuseness  and  padding.  For  judicious  compression, 
combined  with  reasonable  luciditj',  it  may  be  ranked 
with  Mr.  Pierce's  Law  of  Railroads.  The  topic  is  a 
very  vexatious  and  difficult  one,  but  Mr.  Jones  has 
exhibited  and  treated  the  conflicting  rulings  with 
great  method,  fullness  and  discrimination.  While 
thero  is  no  lack  of  works  on  tills  subject,  the  present 
has  distinguishing  excellencies  and  no  noteworthy 
l)lemi8hes,  and  it  will  prove  an  invaluable  assistant. 
The  printing  is  oxcellent. 


Bump's  Federal  Procedure. 

Falcral  Procedure,    Tho  Title  Judiciary  In  the  Revised  Stat 
utes  of  the  United  States,  and  the  Rule-s  Promulgated  by 
the  Supreme  Court,  and  Forms,  together  with  Notes  refer- 
ring to  all  Decisions  Reported  to  Januaiy  1, 1881,  by  Or- 
lando F.  Bump,  author  of  '*  Law  and  Practice  in  Bank 
ruptc>',"  "  Law  of  Patents,"  "  Fraudulent  Conveyancing, 
etc.    Baltimore:  Cushings &  Bailey,  1881 ;  pp.  975. 

Mr.  Bump,  for  his  volume  on  the  Bankrupt  Law,  has 
received  tho  most  substantial  encomiums  of  the  pro- 
fowion.    Edition  after  edition  was  required  to  satisfy 
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the  denmud.  PollowlnR  tbe  Eam«  gsaeral  plan  of  notea 
to  the  aectlous  wbioh  he  theu  adopted,  Mr.  Bump  bM 
iu  this  vulame  takeu  the  BectlouB  of  the  United  8tat«« 
Revlaed  Statutes  applicable  to  the  pnotloe  of  the  law, 
Bud  has  made  a  Federal  auDotated  Code.  Auy  lawyer 
oan  readily  ootnprehend  United  States  praetloe  by 
ooQBultliiK  this  work,  and.  the  inoreaalDg  volume  of 
lUigatlou  In  the  United  States  aourta,  under  the  pro- 
vlsiau  of  the  Constitution  ezteuding  tbe  Judicial  power 
to  all  oases  in  law  and  equity  between  citizens  of  dif- 
ferent St&tes,  will  make  this  work  a  uecessity  In  all 
offloas  of  general  praotioe.  Its  value  Is  enhanced  by 
embraolDK  the  Rules  of  the  Supreme  Court,  and  by 
au  appendix  oontainlug  forms  lor  general  procedure  la 
those  ooiirts.  The  meobaulcal  execution  of  tbe  work 
Is  commendable. 


SEW  YORK  COURT  OF  APPEALS  DECtSlOKS. 

«  handed  down,  Tuesday, 

Judgment  affirmed  with  oosts  — Pet^old  v.  The 
Vnivtrgdl  Life  Ina .  Co. ;  Diuenburu  t  .  Keilly  ;  ColHns 
T.  RaM;  Dauchy  -r.  DroJte;  Ward  v.  KOpatrUk;  Tht 
Svraouse  ChilUd  Flme  Co.  v.  Wing;  PhUlipa  v.  Due; 
Jordan  T.    Van  Eppt;    VaU  v.    HamHtoH;    Perry   v. 

iMchFr«ott, Judgment  affirmed  and  ease  remitted 

to  Qeuemt  Term  —  MotU  v.  The  People. Judgment 

reversed  and  new  trial  granted,  costs  to  abide  event  — 
PurrafM  v.  TTie  Ma]/or,  etc.,  aj  Ntv  York ;  ^ndreus  v. 
The  ^ina  Life  In».  Co.;  Wryh  v.  Boytan;  Wight  v. 
Wood;   Chatmum  v.  Fhttnix  Nationai  Bank  of  Neu 

York- Judgment  reveraedand  new  trial  granted — 

Slope  v.   The  People. Judgment  of  Geoer*!  Term 

reversed,  and  that  ot  Spools!  Term  affirmed,  with  oosta 
—The  People  ex  rel.  iioMson  v.  The  Board  of  Superaiaors 
of  Ontario  County  ;  Levy  v.  Loeb. Judgment  modi- 
fied by  adding  a  direction  that  the  bond  be  CBUcelled 
and  discharged  and  delivered  up  to  the  obligor,  and  as 

modified  affirmed  with    oosts  —  Syan  v.  Hayes. 

Order  affirmed    with  costs — Weneman  v.  Wingrove ; 

Fithtrv.  Hergey. Order  of  General  Term  reversed 

and  order  of  County  Court  affirmed  with  ousts  — 
Boardman  v.  Board  of  Supcrvfaors  of  TompMni 
.County. 


THE  annaal  oommencement  exeroUes  ol  the  Albany 
Law  School  took  place  at  Tweddla  Hall,  Friday 
evening.  May  2rtb.  Among  those  present  were  Presi- 
dent Eliphalet  Nott  Potter,  D.  D.,  LL.  D.,  of  Union 
University;  Judge  Andrews,  of  the  Court  of  Appeals; 
Judge  Learned,  of  the  Supreme  Court ;  Rev.  Dr.  Rulus 
W.Qark;  Rev,  Horace  C.  Stanton  ;  ex-Judge  Parker ; 
Orlando  Meads;  Dr.  Homes,  ot  the  State  Library;  S. 
W.  Jackson  ;  Pref.  Joel  P.  Bishop;  Dr.  David  Murray; 
D.  J.Pratt:  Horace  R  Smith;  Matthew  Hale;  Frank 
H.Woods;  Irving  Browne;  Geo.  L.  Stedman;  Wm. 
Lansing;  Charles  T.  F.  Spoor;  Judge  Qallup;  A.  J. 
Parker.  Jr.  Tbe  exercises  were  opened  with  muaio, 
after  which  Rev.  Dr.  Clark  offered  prayer.  Prof, 
Smllb,  Dean  of  tba  School,  then  lutroduoed  Prof. 
Amaro  Cavalcantl,  of  Ceara,  Brazil,  a  gentleman  com- 
missioned by  fals  government  to  examine  tbe  systems 
of  education  In  other  countries,  who,  as  a  means  of 
carrying  out  his  commission,  had  taken  a  ooune  In  the 
law  school.  This  gentleman  made  a  brief  but  Inter- 
esting address  on  "American  education."  drawing  some 
oomparlsons  between  what  he  had  seen  here  And  his 
observatlous  In  Europe.  The  regular  orations  wet«  ai 
foUowa:    Onr   JnilspmdenM— Horatio    A-    Ailing, 


■  Canon  City,  Col.;  The  Legal  Profession— J.  Zed  Dun- 
lap,  Cedar  Shoals,  8.  C;  Tbe  Political  Dreamer— Fox 
Holdeu,  Itbaoa,  N.  Y. ;  Valedictory  ~  The  Lawyer's 
Code  of  Honor^Samuel  H.  Woodson,  Jr.,  ludepeod- 
enoe.  Mo.  Tbe  annual  address  to  tbe  graduating  class 
was  delivered  by  ex-Judge  Edwin  Countryman  on 
"  Prufetslonal  Ethics."  dealing  especially  with  the 
ethlesof  agreemeuls  between  attortiej  and  client  for 
coTopeiisatlon  for  li^al  services.  The  report  of  tbe 
committee  to  award  the  Patker  prlxe,  of  tlOO  in  gold, 
offered  by  ex-Judge  Parker,  to  the  author  ot  the  beat 
essay  written  upon  a  subjeoF  prescribed  by  tbe  faotll^ 
ot  the  scbool,  was  theu  read  by  Hon.  Samuel  W.  Jack- 
son, chairman.  The  subject  prencribed  was:  "'nia 
jurisprudence  and  powers  ot  tbe  general  government 
And  tbe  States,  and  the  proper  dividing  line  between 
them,"  npon  which  nliie  essays  had  been  submitted. 
Tbe  committee  unanimously  agreed  to  award  the  prtie 
to  Thomas  F.  Wilkinson,  of  Albany.  The  essays 
signed  "Clio"  and  •■  lugomar,"  by  Robert  C.  Alex- 
ander, of  West  Charlton,  N.  Y..  and  William  A. 
Sternberg,  ot  Ellsworth,  Kaiis,,  respectively,  received 
honorable  mention.  The  Learned  prize  ot  ISO  In  gold, 
for  tbe  best  essay  on  "  Tbe  reformation  of  written  In- 
struments," ofCered  by  Judge  Learned,  was  awarded 
on  the  report  of  George  L.  Stedman.  cbi^rman  of  com* 
mittee.  to  Wluslow  B.  Hyatt,  of  Fishkill.  The  dt^ree 
of  bachelor  of  Laws  was  then  conferred  by  President 
Potter  on  the  46  following  named:  Horatio  T.  Ailing. 
Canon  City,  Col. ;  Ernest  0.  Aldridge,  Wilcox,  PL; 
Robert  C.  Alexander, West  Charlton.  Saratoga  county; 
James  B.  Baggs,  Stockton,  Cal. ;  Philip  B.  Brown, 
Belmont.  Wis.;  Chas.  C.  Bulkley,  Fort  Henry,  N.T.; 
Amaro  Cavalcantl,  Ceara,  Brazil;  Chas.  B.  Coates, 
Albany;  John  B.  Conway,  Argyle,  Washington 
county;  George  K.  Coryell,  Odessa,  N.  Y,;  John  Zed 
Duulap,  Cedar  Shoals,  S.  C;  Hugh  J.  Dobbs.  Beatrice. 
Neb.;  Aloiizo  C.  Dlngman,  Hinden;  Perolvsl  8.  Ful- 
ler, Racine,  Wis. ;  John  E.  Gallup,  Albany  ;  Walter  N. 
GiU,  Rondout;  J.  Wendell  Orlfflng,  Albany;  Ira 
Harper,  Albany;  DeWitt  Heermance.  Rhiiiebeck; 
Fox  Holdea,  Itbaoa;  Wlnslow  B.  Hyatt.  Fisbklll; 
John  F.  Kenney,  Spencerport ;  Mahlua  T.  Llghtner. 
Schenectady;  A.  Wylie  MoCoiinell,  Pittsburgh,  Pa.; 
Edward  A.  Merrill,  Concord,  N.  H. ;  John  Q.  Merrill, 
Saratoga  Springs;  Frank  L.  Mlnsr.  Elmlra;  Andrew 
D.  Morgan,  Illon;  Howard  F.  Mowry,  Bedford,  Pa.; 
Irving  Moyer,  Fort  Plain;  David  A.  Myers,  Logans- 
port,  Ind. ;  Volkart  J.  Outbout,  West  Troy;  Myron 
W,  Pardee,  Jamestown ;  Cornelias  B.  Reardon.  Hart- 
ford, C«nn. ;  James  C.  Sands.  Balubiidge;  James  W. 
Sansberry,  Anderson,  Ind.;  John  W.  Scott,  New- 
atadt,  Ont.:  Cornelius  Shutelt,  Chatham  Village: 
Frederick  P.  Squler,  Holyoke,  Mass. ;  John  D.  Stan- 
tlal,  Albany;  William  A.  Sternberg,  Ellsworth.  Kan.; 
AllutonTelle,Boggy  Dt.Ind.Ter.;  JohtiM.  TerwIUI- 
ger.  Sing  Slug;  George  M.  True,  Ashland.  N.  H.; 
Thomas  F.  Wilkinson,  Albany;  Samuel  H.  Woodson, 
Jr.,  Independence,  Mo. 


Chief  Justice  Coter  of  the  KMitaeky  Court  of  Ap- 
peals Is  dead,  at  the  age  of  iO. A  Portland,  MaJae, 

lawyer,  ha*  sued  a  man  for  twenty-seven  cents  whiob 
he  bad  lent  him.— fix.  This  Is  a  very  donbtful  state- 
ment.   How  could  any  lawyer  have  so  much  tolrndT 

Some  ot  onr  western  contemporaries  are  making 

a  great  deal  of  fun  ot  some  Judge  tor  pronouncing 
rotiU,  root  rather  than  roisl.  There  are  two  itood  rea- 
sons for  the  pronunciation  which  they  ridicule.  First, 
it  Is  preferred  by  Webster  and  Worcester;  second.  It 
distinguishes  the  word  from  rout.  Analogy  is  very  nc- 
tmstworthy.  It  Is  easy  to  olta  many  Inatanoes  when 
Oil  la  prononneed  ois .'  bnt  wonld  any  ot  out  oonMn- 
porsrlea  talk  about  oattlng  cA  tiiolr  oowpcHuT  Or 
about  fowtlnef 
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MR.  BROCKWAT  is  the  saperintendent  of  the 
Elmira  Reformatory  Priaon,  where  "indeter- 
minate sentcncca  "  ore  in  practice.  He  explains  the 
tbeory  to  the  Social  Science  Association  aa  follows: 
"The  recommendation  is  that  upon  conviction  for 
crime  the  prerogative  of  the  courts  be  simply  to 
determine  whether  liberty  shall  be  restricted,  leav- 
'  log  the  question,  withia  due  bounds,  as  to  the  ex- 
tent and  duration  of  imprisonment,  to  another  tri- 
bunal of  experts,  which  shall  adjudicate  only  after 
careful  observation  of  the  criminal  during  imprison- 
ment, and  when  he  shall  be  adjudged  a  safe  citizen 
— that  all  criminals  (with  the  possible  exeoption  of 
some  of  the  most  aggravated  crimes  on  the  ground 
of  expediency)  when  committed  to  prison  shall  be 
sentenced  indeterminately,  the  period  of  their  in- 
capacitation to  continue,  under  proper  direction  and 
treatment,  until  such  reformation  is  wrought  as, 
with  reasonable  certainty,  renders  them  safe  citi- 
zens." He  explains  the  practice  as  follows:  "Upon 
the  arrival  of  an  inmate,  always  under  charge  of 
the  transfer  officer  of  the  reformatory,  and  after  a 
night's  rest,  he  is  photographed,  and  at  the  con- 
venience of  the  superintendent,  is  subjected  to  a 
long,  searching,  and  instructive  examination.  The 
inqairy  covers  a  large  field  —  the  family,  the  ances- 
tors, the  occupation  of  the  parents,  tlieir  habits,  the 
habits  of  tlic  prisoner,  his  literacy  or  the  reverse, 
his  own  habits  as  to  occupation,  industry,  regularity 
of  performance  and  residence,  his  physical  health 
and  its  grade  of  quality  as  among  men,  the  natural 
capabilities  of  his  mind,  and  present  education  or 
undcvclopmcnt,  and  so  far  as  may  be,  his  moral 
state.  Upon  this  examination  an  estimate  is  made, 
and  a  plan  of  discipline  or  treatment  prescnbed. 
The  new  comer  is  instructed  as  to  the  plan  of  the 
institution,  and  the  best  way  of  availing  himself  of 
its  benefits.  After  a  batti  and  a  surgical  inspection 
he  is  clothed  and  assigned  to  work,  according  to 
the  indications  of  the  special  case.  He  is  now 
classed  in  the  second  or  neutral  grade  of  inmates. 
By  any  mis<]emeanor  he  may  fall  into  the  third  or 
convict  grade ;  or  by  cheerful,  good  behavior 
through  six  continuous  months,  he  is  entitled  to 
promotion  to  the  first  grade.  This  second  or  nen- 
trnl  grade  exhibits  nothing  of  the  convict  character; 
no  hmr-cropping,  no  lock-step  marching.  It  is  a 
probationary  grade;  in  it  the  new  comer  makes  a 
reputation.  He  may  fall,  he  mny  rise.  In  the 
third,  or  convict  grade,  the  discipline  is  substan- 
tially that  of  an  ordinary  State  prison.  Strict  sepa- 
ration from  the  upper  grades  at  marching,  meals, 
ABsemblics,  and  at  night,  shaving,  enforced  lock- 
step  marches,  and  silence. "  The  three  grades  seem 
to  correspond  the  three  states  of  pnrgktory,  heaven, 
and  hell.  There  ia  good  fare  in  the  fiiat  grade  — 
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nice,  clean,  pretty  work,  good  schooling,  good 
rooms,  good  food,  good  furniture,  comfortable  hos- 
pital, and  clergymen  adapted  to  every  phase  of  be- 
lief. Nothing  like  it  since  Mr.  Squeera'  prospectus. 
"An  account  is  kept  in  the  office  books,  anil  ever; 
inmate  has  his  own  pass-book,  which  (as  in  banks) 
is  written  up  for  bis  information  once  a  month." 
Oomplaints  in  any  grade  are  determined  first  by  the 
superintendent ;  from  him  an  appeal  lies  to  the  man- 
agers; and  "iu  extreme  cases,  the  qaettion  and  tAe 
midenee  are  heard  by  a  jury  of  firit-grada  prUottera." 
All  this  sounds  Utopian  enough.  It  is  enough  to 
moke  the  godly  3Ir.  Bergh  burst  with  rage.  But  it 
is  better  in  theory  than  liis  damnable,  wild-beast, 
whipping-post  theory.  And  the  question  after  all 
is,  how  does  it  work  ?  We  have  only  space  to  say 
that  upon  Mr.  Brockway's  showing,  it  works  well. 
It  gives  the  offender  "something  to  gain."  We 
have  never  heard  that  the  commutation  system  in 
our  State  prisons  does  not  work  well  And  this 
may  be  well  adapted  to  young  criminals,  especially 
when  we  recollect,  as  Mr.  Brockway  tells  us,  that 
"  forty-four  per  cent  of  prisonere  inherit  from  their 
ancestry  whatever  of  nervous  disease  and  vicious 
impulse  is  transmitted  by  intemperance,  gross  ignor- 
ance, licentiousness,  epilepsy,  pauperism,  all  these; 
twenty  per  cent  inherit  from  intemperance,  ignor- 
ance and  epilepsy;  fourteen  percent  from  intem- 
perance and  extreme  irritability,  amounting  almost 
to  insanity;  twelve  per  cent  from  intemperance  and 
pauperism,  while  only  four  per  cent  spring  from 
healthy  stock  and  favorable  early  influences." 

The  General  Term  of  the  First  Department  have 
denied  an  examination  to  some  seventy  graduates  of 
Columbia  College  Law  School,  on  the  ground  that 
they  have  not  attended  on  the  school  eighteen 
months,  as  required  by  the  statute  in  regard  to  that 
school.  These  young  gentlemen,  are  debited  by  the 
court  with  their  vacations  during  the  period  of  eigh- 
teen months,  which  reduced  the  literal  attendance 
to  fourteen  months  and  a  half.  Davis,  P.  J.,  in 
announcing  the  decision,  said ;  ' '  Now,  nothing  can 
be  clearer  as  a  legal  proposition  than  that  the  con- 
dition of  the  law  has  not  been  complied  with.  It 
is  said,  and  probably  with  truth,  that  it  has  been 
the  custom  tor  these  institutions  to  grant  such  diplo- 
mas upon  an  attendance  of  this  shorter  period  of 
time,  upon  the  assumption  that  what  the  statute 
meant  was  two  law-school  terms  of  such  period  of 
time  as  those  terms  might  be  fixed  at  by  the  authori- 
ties of  the  college,  and  that  the  intermediate  period 
of  time  was  to  be  counted  as  part  of  the  eighteen 
months.  If  that  were  the  true  construction,  it 
would  be  equally  as  proper  to  have  certified  that 
each  applicant  had  attended  twenty-four  months. 
The  statute,  we  think,  meant  an  actual  attendance 
for  a  period  of  not  less  than  eighteen  months.  The 
object  of  the  statute  seems  to  us  very  plain,  to  con- 
form the  terms  of  admission  to  the  rules  which  have 
always  prevailed  in  respect  to  students  in  the  offices 
of  attorneys.  In  each  case  the  year  Is  to  be  counted 
as  snch,  provided  the  vacation  does  not  exceed  three 
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months.  The  eighteen  months  required  by  the  law, 
therefore,  may  be  fully  filled  by  allowing  the  same 
three  months'  vacation  that  is  allowed  by  the  rules 
to  students  in  law  offices,  giving,  for  the  two  years, 
six  months  of  vacation,  and  leaving  eighteen  months 
for  the  time  of  the  regular  study.  We  have  no 
doubt  that  that  was  the  intention  of  the  Legislature 
in  passing  the  act  of  I860.''  It  is  stated,  on  behalf 
of  the  faculty  of  the  law  school,  that  **the  special 
law  under  which  tlie  present  graduates  have  been 
seeking  admission  was  enacted  during  the  past 
winter  through  the  action  of  the  students  them- 
selves, without  the  intervention  of  officers  of  the 
school,  and  will  soon  expire.  The  students  value 
greatly  the  privilege  of  being  admitted  as  attorneys 
and  counsellors  at  once,  instead  of  as  attorneys  only, 
and  the  law  gave  them  this  privilege."  It  was  prob- 
ably this  peculiar  feature  of  the  law  that  induced 
the  pourt  to  make  a  strict  construction.  We  cannot 
say  we  blame  the  court  for  defeating  the  legislative 
evasion  of  the  court  rules. 


We  are  so  often  asked  our  opinion  on  this  matter 
of  admission  that  we  have  concluded  to  announce 
our  creed  as  follows :  First,  a  law-school  education 
is  infinitely  better  than  that  obtainable  in  an  attor- 
ney's office.  Second,  no  court  should  admit  an 
attorney  without  an  examination  conducted  by  or 
under  the  direction  of  the  court.  Third,  the  pres- 
ent court  examinations  are  very  inadequate  and  un- 
equal, being  general  either  too  easy  or  too  difficult. 
Fourtli,  this  special  legislation  in  behalf  of  any 
particular  law  school  or  all  law  schools  is  very  un- 
seemly. Fifth,  there  ought  to  be  no  discrimination 
between  attorneys  and  counsellors,  biit  one  examina- 
tion should  suffice  to  admit  the  candidates  as  both. 
Sixth,  it  would  be  well  to  have  a  State  board  of  ex- 
aminers. Seventh,  every  law  school  ought  to  have 
at  least  a  two  years'  course.  Eighth,  a  graduate 
from  such  a  school  ought  to  have  some  allowance 
made  him  on  the  term  of  study  —  say  six  months. 
Ninth,  some  time  preliminarily  spent  in  an  attor- 
ney's office  is  indispensable.  Tenth,  the  term  of 
study  should  be  three  years,  or  three  and  a  half, 
with  an  allowance  of  three  months  for  vacation  in 
every  year,  for  those  not  attending  a  law  school ;  and 
to  law  school  attendants  the  ordinary  school  vaca- 
tions should  be  allowed. 


The  charge  has  been  made  in  a  newspaper  in  the 
city  of  New  York  that  Judge  Spier,  of  the  Supe- 
rior Court  of  that  city,  is  sitting  beyond  the  consti- 
tional  limit  of  seventy  years  of  age.  Some  lawyer, 
who  was  at  college  with  him  in  1828,  guesses  that 
he  must  be  seventy- three  years  old.  This  is  a  very 
grave  accusation  if  true,  and  if  not  true,  it  is  very 
indecent.  It  would  be  supposed  that  the  lawyer 
who  makes  it  would  have  tried  to  inform  himself 
of  the  truth  before  making  it,  as  he  easily  might 
have  done  by  consulting  the  files  of  the  office  of  the 
secretary  of  State,  where  every  judge  is  by  law 
boimd,  on  election,  to  file  a  certificate  of  his  age  and 
>0  time  when  his  official  term  will  expire.    Judge 


Spier  in  1874  filed  a  certificate  that  he  was  then 
sixty-one  years  of  age,  and  that  his  term  of  office 
would  expire  December  31,  1882.  This  is  rather 
better  than  guesses  founded  on  events  half  a  cen- 
tury old. 

The  Code  of  Criminal  Procedure  has  become  a 
law.  Thus  the  second  step  of  the  four  steps  toward 
general  codification  has  been  taken.  Our  practice 
is  now  codified.  The  principles  remain  in  nuhiJms. 
We  hope  in  two  years  that  this  great,  necessary, 
and  inevitable  work  will  be  completed,  and  that  we 
may  thus  have  a  complete,  harmonious  and  practi- 
cable legal  system. 

There  is  a  startling  rumor  in  the  air  respecting  a 
new  legal  departure.  It  is  that  our  Court  of  Ap- 
peals, taking  advantage  of  the  temporary  indisposi- 
tion and  absence  of  their  chief,  have  not  only  ad- 
journed to  Saratoga,  but  have  gone  thither  from 
Albany  on  horseback,  headed,  we  suppose,  by  the 
gallant  and  imposing  clerk  as  drum-major.  The 
''man  on  horseback  "  has  long  been  the  bugbear  of 
our  politicians ;  how  much  more  should  we  be  afraid 
of  seven  judicial  men  on  horseback  I  A  lawyer 
on  horseback  is  an  anomaly.  The  original  centaur 
was  a  physician,  and  there  seems  some  propriety 
in  that  arrangement,  because  he  did  not  have 
to  harness  up  to  visit  his  patients.  Let  these 
grave  judges  (and  clerk)  however  recall  what  is 
said  by  David:  "A  horse  is  a  vain  thing  for  safety  t" 
(Absalom,  however,  found  no  more  safety  in  an  ass.) 
They  should  also  remember  that  although  you  can 
lead  a  horse  to  the  (Saratoga)  water,  you  cannot 
make  him  drink.  Nothing  but  a  donkey  would 
drink  of  those  nauseous  Springs.  It  may  be  that 
this  invasion  of  Saratoga  from  the  south  will  prove 
more  fortunate  than  one  from  the  north  about  a 
century  ago.  We  have  remarked  the  chiefs  al>- 
sence,  but  recalling  his  recent  elaborate  opinion  in 
the  case  of  Harris  v.  White^  ante,  424,  ^n  which 
there  is  a  great  deal  of  horse  sense)  we  fear,  from 
the  intimate  knowledge  of  horses,  of  "driving  to 
harness,"  of  ''pools,"  and  the  apparent  fondness 
for  horse-fiesh  there  displayed,  that  he  would 
have  only  too  gladly  joined  in  the  judicial  horse 
irruption.  It  is  to  be  hoped  that  the  court  will  not 
imitate  the  example  of  Judge  Cowen,  who,  it  is 
said,  used  to  go  about  on  horseback,  arrive  at  the 
court  town  before  light,  rattle  up  the  clerk  and 
sheriff,  open  and  adjourn  court,  and  be  ofif  before 
breakfast,  when  he  was  feeling  cross  from  indiges- 
tion. 

Some  time  since,  a  correspondent  of  the  New 
York  Heraldf  writing  on  the  Insufficiency  of  Judi- 
cial Remuneration  in  this  State,  with  express  refer- 
ence to  Judge  Choate's  resignation  on  account  of 
the  inadequacy  of  his  salary  of  $4,000,  said :  "  The 
following  information  may  interest  some  of  your 
readers:  Barbour's  Supreme  Court  Reports,  from 
1847  to  1877,  contain  11,616  reported  cases  or  thero- 
abouts.  Volume  67,  as  those  of  your  rsaden  who 
are  lawyers  will  know,  contalna  a  Hit  of  Barbour'f 
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cases  —  appealed,  as  affirmed^  approved,  modified, 
overruled,  or  reversed.  On  totalling  up  this  list,  I 
find  that  the  whole  number  of  the  above  decisions 
appealed  from  is  1,020,  of  which  number  428  cases, 
or  nearly  fifty  per  cent,  were  either  reversed  or  over- 
ruled. Comment  is  needless.  The  'people'  im- 
agine that  they  arc  very  economical  in  underpaying 
the  judges,  and  also  in  not  trusting  them  with  office 
during  life  or  good  behavior."  This  is  indorsed  by 
the  Canada  Legal  News,  It  is  a  very  unfair  and 
misleading  statement.  The  right  basis  of  compari- 
son is  not  the  1,020  appeals  with  the  428  reversals, 
but  the  428  reversals  with  the  11,616  reported  cases. 
This  shows  less  than  three  per  cent  of  error.  The 
writer,  being  an  English  barrister,  has  fallen  into 
the  natural  error  of  not  distinguishing  between 
Federal  judges,  like  Judge  Choate,  and  our  State 
judges.  The  latter  have  for  eleven  years  received 
$7,000  salary,  and  have  an  allowance  for  expenses  of 
$2,000;  while  in  the  city  of  New  York  their  salary 
is  more  than  twice  thie  former  sum.  Their  term  of 
office  is  fourteen  years.  Our  judges  do  not  com- 
plain of  the  salary  nor  of  the  tenure,  and  they  both 
suit  our  people. 

NOTES  OF  CASEa. 


IS  a  newspaper  a  ** periodical!"  A  question* of 
importance  to  the  proprietors  of  newspapers 
very  recently  came  before  the  Master  of  the  Rolls, 
in  Walter  v.  Howe^  namely,  whether  the  proprietor 
of  a  newspaper  has  such  an  interest  in  articles  origi- 
nally published  by  him  as  entitles  him  to  prohibit 
others  from  publishing  them.  The  defendants  pub- 
lished and  advertised,  at  the  price  of  one  penny,  a 
pamphlet  entitled  **The  Life  and  Work  of  Benja- 
min Disraeli,  reprinted  from  the  Times ;  "  the  con- 
tents of  which  were  almost  an  exact  reprint  of  the 
biographical  memoir  of  Lord  Beaconsfield  which 
appeared  in  the  columns  of  the  Times.  Tlie  pro- 
prietors of  the  latter  paper  accordingly  moved  to 
restrain  the  publication  of  the  pamphlet  in  ques- 
tion, alleging  that  the  publication  by  the  defend- 
ants would  seriously  affect  certain  arrangements 
made  by  the  plaintiffs  themselves  for  the  republica- 
tion of  the  article.  The  English  Copyright  Act  pro- 
vides that  in  order  to  entitle  the  proprietor  of  copy- 
right in  any  book  to  maintain  proceedings  for  the 
infringement  of  such  copyright,  the  book  must  have 
been  registered  in  the  prescribed  manner;  that 
**  book  "  is  to  be  construed  to  mean  **  every  volume, 
part  or  division  of  a  volume,  pamphlet,  sheet  of  let- 
terpress, sheet  of  music,  map,  chart,  or  plan  sepa- 
rately published;"  and  that  the  proprietor  of 
copyright  in  any  "encyclopcedia,  review,  magazine, 
periodical  work,  or  other  work  published  in  a  series 
of  books  or  parts,"  shall  be  entitled  to  all  the  bone- 
fits  of  registration  upon  registering  such  work  in 
pursuance  of  the  act.  The  applicability  of  these 
provisions  to  newspapers,  says  the  Law  Timety  "  has 
once,  and  apparently  only  once,  previously  formed 
the  subject  of  judicial  consideration.  In  Co»  ▼. 
Lmd  and  Water  Journal  Oomfmy^  21  L.  T.  0^.  a) 


548;  L.  R.,  9  Eq.  324,  it  was  decided  by  Vice-Chan- 
cellor  Malins  that  the  proprietor  of  a  newspaper 
has,  without  registration,  such  a  property  in  its 
contents  as  will  entitle  him  to  sue  in  respect  of  a 
piracy,  and  that  a  newspaper  does  not  require  to  be 
registered  under  the  Copyright  Act,  such  a  publica- 
tion being  within  neither  its  policy  nor  its  words. 
In  the  opinion  of  the  vice-chancellor,  a  newspaper 
was  not  a  ^  book '  within  section  2,  nor  was  it  a 
*  periodical  work,*  or  work  published  in  parts,  within 
the  19th  section.  This  decision  the  Master  of  the 
Rolls  has  declined  to  follow.  In  his  view,  the  Times 
is  a  '  periodical  work  *  within  the  meaning  of  section 
19,  and  inasmuch  as  it  is  not  registered  under  the 
act,  he  held  that  its  proprietors  were  not  entitled  to 
institute  proceedings  in  respect  of  the  alleged 
offense,  and  refused  to  grant  an  injunction.  The 
authorities  are  therefore  now  directly  at  variance, 
and  the  question  awaits  the  determination  of  a 
higher  court." 

In  State  v.  Moare^  New  Jersey  Court  of  Errors 
and  Appeals,  it  has  just  been  held  that  a  statute 
extending  the  time  limited  for  the  prosecution  of  a 
crime  is  ex  post  facto  and  void  as  to  a  crime  which 
would  have  been  barred  by  the  original  statute. 
This  decision  reverses  the  decision  of  the  Supreme 
Courts  18  Vroom,  208.  That  decision  was  pro- 
nounced by  Beasley,  C.  J.,  and  Van  Syckel,  J., 
Dixon,  J. ,  dissenting.  The  present  decision  is  by 
six  judges,  to  five  dissenting,  that  the  law  was  ex 
post  facto,  and  by  seven  judges  to  four  dissenting, 
that  it  impaired  vested  rights.  From  the  New  Jer- 
sey Law  Journal  we  get  the  following  reports  of  the 
opinions,  pro  and  con,  Dixon,  J.,  said:  '*It  ap- 
pears to  be  settled  in  civil  cases  that  when  a  right 
of  action  is  barred  by  lapse  of  time  and  interests  in 
property  are  dependent  upon  it,  the  Legislature  has 
not  the  power  to  change  the  statute  so  as  to  affect 
the  case.  Whether  this  depends  upon  general  prin- 
ciples or  on  constitutional  provision  or  both  is  not 
settled.  Applying  this  doctrine  to  criminal  matters, 
the  citizen  has  a  vested  right  to  liberty  until  he 
commits  an  offense ;  then  he  is  subject  to  be  prose- 
cuted ;  he  retains  his  right  to  liberty  subject  to  the 
State's  right  to  punish  him.  The  statute  of  limita- 
tion takes  away  the  power  to  punish  after  a  certain 
time.  After  the  lapse  of  the  limed  time  the  right 
to  punish  is  gone  and  the  fiaw  in  the  citizen's  title 
to  life  and  liberty  is  removed.  The  words  of  the 
act  relating  to  criminal  cases  are  stronger  than  those 
of  the  act  relating  to  civil  cases.  The  bases  of  the 
protection  of  life  and  liberty  are  the  same  as  those 
of  the  protection  of  property.  The  protection 
thrown  around  life  and  liberty  is  much  stronger 
than  that  which  is  made  for  property.  The  chief 
justice  suggested  that  to  hold  that  the  criminal  had 
a  vested  right  in  the  matter,  ran  into  the  absurd,  as 
involving  the  notion  of  an  expectation  on  the  part 
of  the  criminal  and  reliance  on  the  statute.  This 
overlooks  the  true  ground  on  which  the  bar  to  the 
civil  action  is  based.  It  is  not  the  reliance  or  ex- 
pectation but  the  right  accrued  >which  makes  the 
b«r  inviolable.    The  other  view  woald  make  it  f* 
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ficient  that  the  time  had  begun  to  run,  and  this  no 
court  has  ever  held.  The  second  position  taken  by 
the  plainti^  in  error  is  that  the  act  of  1870  is  an  ex 
post  facto  law.  A  law  like  this  is  open  to  all  the 
objections  that  can  be  made  to  any  ex  post  /ado  law 
and  produces  all  the  evil  results  which  such  a  law 
can  produce.  If  such  a  law  may  be  passed,  the 
Legislature  has  power  to  make  a  law  for  tlie  purpose 
of  punishing  a  man  who  was  dispunishable  before. 
No  man  who  had  fallen  under  the  imputation  of 
crime,  however  innocent  he  might  be,  could  ever 
become  safe  against  prosecution.  The  constitu- 
tional prohibition  is  made  for  the  protection  of  the 
innocent.  An  innocent  man  may  be  the  victim  of 
circumstances  which  may  lead  to  his  punishment  as 
a  criminal ;  he  preserves  carefully  the  evidence  in 
his  favor  until  the  bar  of  the  statute  gives  him  se- 
curity, and  then  he  loses  the  means  of  proving  his 
innocence,  and  if  a  prosecution  is  afterward  brought 
he  may  be  unjustly  condemned.  Even  the  guilty 
are  entitled  to  some  consideration  after  they  have 
lived  in  dread  of  disgrace  until  the  time  when  they 
are  assured  by  the  law  of  the  State  that  they  shall 
be  free,  and  have  repented  of  their  crimes,  and 
formed  relations  and  associations  with  others  as  re- 
spectable members  of  society.  I  conclude  that  the 
law  is  an  ex  post  facto  law,  in  derogation  of  vested 
rights,  unconstitutional  and  invalid.'*  Van  Syckel, 
J.,  dissenting:  '*  According  to  an  unbroken  line  of 
judicial  decisions,  a  law  cannot  increase  or  diminish 
the  penalty  or  make  a  crime  of  an  act  which  was 
not  so  before,  but  I  am  unable  to  find  any  prohibi- 
tion against  reviving  the  right  to  prosecute.  The 
act  of  1879  does  not  create  a  crime  or  increase  a 
penalty.  It  simply  fixes  a  time  in  which  to  prose- 
cute. The  time  for  prosecution  is  no  part  of  a 
crime  or  punishment.  The  cases  relied  upon  do  not 
cover  the  ground.  To  adopt  the  theory  advanced 
would  overturn  the  principles  of  all  criminal  law, 
which  is  to  hold  up  the  fear  and  certainty  of  pun- 
ishment for  crime.  He  referred  to  the  danger  of 
extending  the  meaning  of  the  constitutional  prohi- 
bition. The  act  of  1879  only  modified  the  mode  of 
criminal  procedure.  As  to  the  second  question,  is 
the  act  contrary  to  the  fourteenth  article  of  the 
Federal  Constitution,  that  no  person  shall  be  de- 
prived of  life,  liberty,  etc.,  without  the  process  of 
law  ?  None  of  these  rights  are  denied  this  defend- 
ant by  this  law.  The  fact  that  one  has  committed 
a  crime  and  believes  that  he  is  free  from  prosecution, 
and  is  disappointed,  may  create  undue  sympathy. 
The  Legislature,  whenever  the  public  good  requires 
it,  may  revive  the  right  to  prosecute.  There  was  a 
great  mistake  as  to  vested  rights.  All  vested  rights 
are  not  free  from  disturbance  by  the  Legislature. 
Vested  rights  are  not  in  themselves  inalienable,  but 
only  so  far  as  they  relate  to  property  rights.  Courts 
ought  to  be  careful  how  they  attempt  to  overrule 
the  express  acts  of  the  Legislature.  The  power  of 
declaring  laws  to  be  unconstitutional  is  a  very  high 
prerogative  and  should  be  exercised  with  the  great- 
est caution.  The  law-making  |>ower  belongs  to  the 
Legislature  and  not  to  the  courts.  The  question 
*"••  *be  courts  is  not  whether  the  law  is  wise  or  not; 


they  can  only  annul  such  acts  of  the  Legislature  as 
are  clearly  forbidden  by  the  Constitution.'*  The 
Journal  says:  ''This  case  differs  from  that  of  Com- 
monwealth V.  Duffy  decided  January  3,  1881,  by  the 
Supreme  Court  of  Pennsylvania  and  reported  in  23 
Alb.  L.  J.  292.  In  that  case  the  statute  extending 
the  time  was  passed  before  the  period  of  limitation 
in  the  defendant's  case  had  elapsed.  The  Court  of 
Errors  admitted  and  distinctly  asserted  the  power 
of  the  Legislature  to  do  this.  They  only  held  that 
the  time  could  not  be  extended  after  the  limited 
time  in  any  particular  case  had  already  elapsed." 
We  may  add  that  the  contrary  of  the  doctrine  of 
the  Buffy  case  was  held  by  our  Supreme  Court  (Mul- 
lin,  P.  J.,  and  Talcott,  J.;  Smith,  J.,  dissenting)  in 
Pe(ypU  V.  Lord^  12  Hun,  282. 


CURIOUS  CASES    OF  NEGLIGENCE. 


SEVERAL  recent  cases  of  negligence  seem  to  de- 
serve a  place  among  the  humorous  phases  of  the 
law.  In  Camden  and  Philadelphia  Steam  Ferry  Com- 
pany V.  Monaghan^  Pennsylvania  Supreme  Court,  Feb- 
ruary 24,  1881,  10  W.  N.  C.  47,  the  plaintiff  was  a 
passenger  by  the  defendant's  ferry-boat  from  Cam- 
den to  Philadelphia.  As  the  boat  approached  the 
wharf  she  arose  from  her  seat,  along  with  the  other 
ptfSsengers,  and  at  the  moment  of  the  collision  she 
was  standing  inside  the  cabin.  The  boat  struck 
the  bridge  with  such  force  as  to  throw  the  plaintiff 
down  and  produce  the  injury  complained  of.  The 
court  said :  ' '  Of  course,  it  is  true  that  if  she  had 
remained  in  her  seat  she  would  not  have  been  in- 
jured, but  it  does  not  necessarily  follow  that  her 
act  of  leaving  her  seat  was  contributory  negligence. 
Had  she  occupied  a  manifest  place  of  danger,  as, 
for  instance,  a  position  very  near  to  the  end  of  the 
boat  where  there  was  no  railing,  and  been  precipi- 
tated into  the  water  by  the  shock  of  the  collision, 
the  contention  of  the  defendant  would  be  much 
more  appropriate,  and  would,  perhaps,  be  conclusive 
against  her.  But  the  position  she  was  in  at  the 
moment  of  the  accident  was  not  one  of  apparent 
danger  at  all.  ♦  ♦  ♦  It  is  the  uniform  habit  of 
persons  riding  on  steamboats  to  be  upon  their  feet 
at  will  while  the  boat  is  in  motion,  and  especially 
as  it  approaches  the  landing.  It  is  one  of  the  most 
comfortable  and  satisfactory  features  of  steamboat 
travel  that  passengers  are  at  liberty  to  move  about 
from  place  to  place  on  the  vessel  while  it  is  in  mo- 
tion." Inasmuch  as  seats  are  usually  provided  for 
less  than  half  the  passengers,  the  argument  of  the 
ferry  company  seems  particularly  impudent. 

Another  case  was  in  an  English  county  court, 
where  the  widow  of  a  medical  man  sued  the  owner 
and  occupant  of  a  house  for  injury  inflicted  on  her 
by  the  bite  of  a  dog  belonging  to  one  of  them.  The 
dog  was  savage  when  chained,  as  they  well  knew. 
The  plaintiff  who  was  dependent  on  charity,  had 
gone  to  the  house  to  solicit  aid,  bearing  a  genenl 
letter  of  introduction.  Not  knowing  the  regular 
visitor's  entrance,  she  inquired  the  way,  sod  was 
directed  to  the  back  gates  or  tradesmen's  entnmoe. 
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She  entered  through  &d  open  door,  and  seeing  no 
bell,  or  other  means  of  signalling  her  arrival,  she 
went  to  the  foot  of  a  staircase  on  one  side  of  the 
stable -yard,  and  was  there  bitten  by  the  dog,  which 
was  chained.  It  was  held  that  she  was  on  the 
premises  for  an  unlawful  purpose,  namely,  begging, 
and  that  the  letter  of  introduction  did  not  take  her 
out  of  the  category  of  beggars,  not  being  addi*essed 
to  anybody  in  particular.  The  court  also  held  that 
there  was  no  negligence  on  the  part  of  the  defend- 
ants, and  that  the  plaintiff  was  herself  negligent. 
Poor  woman  I  she  ought  to  have  presented  her  let- 
ter to  the  dog.  This  case  has  excited  considerable 
discussion  in  the  English  law  journals.  In  the  last 
number  of  the  Law  Journal  a  correspondent  says: 
**Let  me  assure  you  that  I  have  not  *  taken  up  the 
cudgels  on  behalf  of  genteel  beggars.'  Persons  of 
this  description  constitute,  in  my  opinion,  one  of 
the  minor  pests  of  society." 

The  action  of  Btickley  v.  Fitzgerald^  in  Ire- 
land, was  brought  to  recover  damages  for  in- 
juries occasioned  to  tlie  plaintifTs  wife  by  a 
bull.  Popham  sold  to  Fitzgerald  certain  young 
bulls,  which  the  vendor  agreed  to  deliver  at  Ban- 
don  railway  station,  to  be  there  taken  charge  of  by 
the  vendor.  The  animals  were,  as  alleged,  driven 
in  a  careless  manner,  without  ring  or  rope,  through 
the  town  of  Bandon  (in  abandoned  manner,  as  it 
were).  Mrs.  Buckley,  the  plaintiff's  wife,  stated 
that  she  was  sitting  at  her  kitchen  fire,  about  half- 
past  nine  o'clock  in  the  morning,  with  a  child  in 
her  arms,  when  she  noticed  a  large  bull  in  the 
street.  She  went  to  close  the  door,  but  the  b«ll 
rushed  against  her  and  knocked  her  down,  and  then 
ran  into  the  kitchen.  She  called  as  loudly  as  she 
could  for  assistance,  and  while  she  was  sitting  on 
the  floor  she  saw  another  bull  trying  to  get  in. 
Some  men  then  came  and  drove  the  animal  out,  but 
the  sight  left  her  eyes,  and  she  became  insensible. 
She  sustained  a  slight  concussion  of  the  spine  be- 
sides the  fright.  The  jury  found  negligence,  but 
could  not  agree  whether  the  animals  were  in  charge 
of  the  defendant's  servants.  So  their  verdict  was 
set  aside.  How  woman-like  it  was  to  go  and  shut 
the  door  when  she  saw  the  bull  in  the  street !  What 
more  unlikely  than  that  a  bull  should  try  tc^nter  a 
house!  But  it  is  the  unexpected  that  always  hap- 
pens. Probably  the  bull  would  never  have  thought 
of  going  in  if  he  had  not  seen  himself  thus  snubbed. 
This  we  know  is  a  trait  of  the  national  Bull  —  to 
try  to  get  it  at  every  open  door  and  every  door  shut 
against  him  —  as  in  India,  Afghanistan  and  South 
Africa,  but  although  there  is  a  tradition  about  an 
esthetic  bull  in  a  china  shop,  this  is  the  first  instance 
to  our  knowledge  of  a  culinary  bull  in. a  kitchen. 

Coambe  v.  Moore  was  heard  at  Westminster,  May 
9th,  before  Mr.  Justice  Bo  wen  and  a  jury.  The 
parties  were  neighbors,  living  about  200  yards 
apart.  The  defendant  is  an  American,  and  on  July 
4th  last  he  was  desirious  of  celebrating  the  anniver- 
sary of  the  declaration  of  the  independence  of  the 
United  States  of  America,  and  had  invited  several 
friends  to  his  hoaae  on  the  occasion,  and  part  of 
the  entertainment  which  he  had  prepared  for  his 


guests  was  a  display  of  fire-works.  July  4th  was  a 
Sunday ;  and  when  the  Sunday  had  passed,  between 
twelve  and  one  o'clock  on  the  morning  of  the  5th, 
some  fire-works  were  let  oft  in  the  defendant's  gar- 
den. The  reports  of  the  fire- works  were  described 
by  witnesses  as  having  a  sound  like  an  explosion ; 
and  evidence  was  given  that  twelve  or  fourteen 
rockets  had  been  let  oft  on  the  occasion  in  question. 
The  plaintifts  were  aroused  by  the  first  report,  and 
Mr.  Coombe  went  down  stairs,  followed  by  Mrs. 
Coombe.  While  he  was  in  his  garden,  he  saw  four  or 
five  rockets,  the  sticks  and  cases  of  which  fell  into  his 
garden.  Mrs.  Coombe  was  much  alarmed,  and  an 
attack  of  hysteria  supervened,  which  was  followed 
by  neuralgia.  Under  the  doctor's  advice,  she  went 
by  sea  for  a  trip  to  Ireland,  which  improved,  though 
it  did  not  quite  restore,  her  health.  Now  who  can 
conceive  a  case  more  harrowing  to  the  feelings  of 
the  British  citizen  ?  And  yet,  thanks  to  native 
magnanimity,  the  jury  let  oft  the  defendant  for  one 
farthing  damages  !  If  the  hysterical  lady  had  gone 
to  the  window  she  would  have  discovered  that  the 
day  of  judgment  was  not  at  hand.  But  she  proba- 
bly wanted  a  jaunt,  and  so  worked  upon  her  hus- 
band's feelings.  A  supplementary  journey  to  Paris 
would  undoubtedly  have  quite  restored  her  health. 
Moore  v.  Whitehaven  Hematite  Iron  and  Steel  Co,^  in 
the  Whitehaven  county  court,  was  In  action  of 
damages  for  the  killing  of  an  employee  in  a  colliery, 
by  the  fall  of  niasses  of  ice  adhering  to  the  sides  of 
the  shaft.  Here  it  seems  the  ^^  reaper  death  "  made 
use  of  an  icicle. 

FELLOW-SERVANTS  AND  MASTERS, 


^PHE    Employers'   Liability   Act   has   brought   into 


T 


prominenoe  the  law  of  fellow-servants  and  mas-' 
tors.  The  advocates  of  this  bill  in  seeking  to  make  a 
master  liable  in  certain  oases  for  injuries  iiiflioted  upon 
cue  of  his  servants  by  another,  have  disregarded  the 
foundation  of  this  branch  of  the  common  law.  To 
obtain  a  clear  idea  of  the  anomalous  character  of  such 
a  liability  it  would  be  well  to  take  a  brief  glance  at  the 
established  rules  of  law  applicable  to  the  general  sub- 
ject of  co-employees  and  their  employers.  A  master 
is  not  liable  to  his  servant  for  the  negligence  of  a 
fellow-servant,  but  he  is  always  responsible  for  his  own 
neglect.  If  he  knowingly  hires  a  careless  servant,  he 
is  negligent  himself,  and  whenever  he  discovers  habits 
of  carelessness  in  his  employees,  he  should  discharge 
or  correct  them.  The  master  must  also  provide  safe 
machinery  and  materials  for  his  servants,  and  give 
them  a  secure  place  to  work  in.  If  he  fails  in  any  of 
these  respects,  he  cannot  fall  back  upon  the  excuse 
that  a  co-servant  was  negligent.  To  justify  the  title 
of  fellow- servants  it  is  not  enough  that  the  employees 
have  a  common  master.  A  workman  in  a  mill  is  not 
the  fellow-servant  of  his  master's  coachman,  and  he 
may  sue  his  master  for  injuries  caused  by  the  coach- 
man's negligence.  Again,  a  laborer  is  not  the  fellow- 
servant  of  his  master's  general  superintendent.  Such 
a  person  is  the  master's  representative,  and  his  acts 
are  his  master's  acts. 

These  are  the  general  principles  of  law  which  define 
a  master's  liability  to  his  servant  for  injuries  oaused 
by  fellow-servants.  It  is  customary  to  give  as  a  rea- 
son for  the  rule  which  generally  exempts  an  employer 
from  Buoh  responsibility  that  the  employee  takes  upon 
himself  the  risks  of  the  service,  but  this  statement  is 
^  hardly  satisfiMtory.  When  the  rule  was  fLrat\a&&^<(S'ir^.v 
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the  court  seemed  to  consider  oulj  the  public  policy  of 
adopting  this  or  auother  doctriue.*  Lord  Abiuf^er 
merely  said  that  the  cousequeuces  of 'a  ruie  which 
could  allow  this  responsibility  would  be  alarming. 
**The  master,  for  example,  would  be  liable  to  the  ser- 
vant for  the  negligence  of  the  chambermaid  for  put- 
ting him  into  a  damp  bed;  for  that  of  the  upholsterer 
for  sending  in  a  crazy  bed-stead«  whereby  he  was  made 
to  fall  down  while  asleep  and  injure  himself;  for  the 
negligence  of  the  cook  in  not  properly  cleaning  the 
copper  vessels  used  in  the  kitchen.*'  We  apprehend 
that  the  ordinary  explanation  of  the  law  established 
by  this  decision  was  an  after-thought,  and  that  it  does 
not  go  to  the  root  of  the  matter.  It  is  an  axiom  that 
a  man  should  be  answerable  for  his  own  negligence. 
The  next  step  is  to  render  him  responsible  for  the  care- 
less act  of  his  agent  or  servant.  This  responsibility 
involves  something  more  than  an  axiom.  It  must  be 
proved  to  exist  for  each  class  of  cases.  It  is  sometimes 
said  that  this  liability  depends  on  the  principal's  rightp 
of  control  and  selection.  It  is  dependent  rather  upon 
the  theory  of  transferred  identity,  of  which  these 
rights  are  simply  incidents.  The  world  at  large  sees 
the  master  through  his  servants.  Their  deed  is  his 
deed.     When,  however,  a  fellow-servant  is  injured, 

-  there  is  no  transferred  identity.  His  relations  with 
his  master  are  direct.  He  does  not  see  his  master 
through  the  servant  who  injured  him.  This  is  a  case 
in  which  the  rule  of  liability  for  an  agent's  negligence 
must  not  be  applied,  for  rules  and  the  reasons  for  them 
should  be  co-extensive.  Should  a  master,  then,  be  lia- 
ble to  his  servant  for  injuries  caused  by  a  fellow-ser- 
vant? As  wdll  might  a  servant  after  injuring  himself 
look  to  his  master  for  damages.  We  can  now  explain 
the  whole  law  of  master  and  servant..  A  superintend- 
ent stands  between  employer  and  employee,  and  is 
naturally  identified  with  the  former,  for  whom  he  Is 
empowered  to  act  in  loco  magUtri,  This  rule  is  incon- 
sistent with  the  doctrine  that  a  servant  assumes  the 
risks  of  the  service,  for  these  risks  would  include  the 
negligence  of  a  general  overseer.  Nor  are  we  less  able 
to  account  for  the  case  of  the  coachman  and  the  mlll- 

^and.  Each  of  them  is  as  to  the  other  an  outsider, 
and  to  each  of  them  as  such,  the  master  may  be  liable. 
The  master  has,  in  fact,  two  distinct  capacities  as  the 
employer  of  each.  Why  should  we  seek  to  explain  the 
exemption  from  responsibility  of  a  master  for  injuries 
inflicted  by  one  of  his  servants  upon  another  by  assert- 
ing that  a  servant  contracts  to  assume  the  risks  of  his 
employment?  There  is  no  necessity  for  such  an  expla- 
nation. This  responsibility  does  not,  in  the  nature  of 
things,  exist,  and  whenever  it  is  imposed  by  statute, 
it  must  be  regarded  as  an  excrescence  upon  the  con- 
tract of  service.  A  statute  of  this  character  is  incor- 
rectly said  to  take  away  an  implied  contract  on  tl^e 
servant's  part  to  assume  certain  dangers.  In  reality,  it 
adds  an  unnecessary  contract  on  the  master's  part  to 
increase  his  risks.  It  creates  an  additional  collateral 
contract  as  impertinent  as  a  contract  of  lease  or  of  life 

insnraofie.  Memnon. 

♦ 

REMOVAL     OF     CAUSE  —  EXCLUSION     BY 

STATE  OF  CITIZENS   OF  COLOR 

FROM    JURY., 

UNITBD  STATES  SUPREMB  COURT,  MAY,  1881. 

NxAi.  v.  State  of  Delaware. 

The  petition  of  the  plaintiff  in  erroiv-a  man  of  color,  indicted 
for  rape  in  one  of  the  courts  of  Delaware— for  the  removal 
of  the  prosecution  Into  the  Circuit  Court  of  the  United 
States,  was  properly  disregarded. 

The  Constitution  of  Delaware,  adopted  in  1881  (the  words 
of  which  have  never  been  changed),  gave  the  right  of  suf- 

^JYiet^pr.  Fowler,  8  M.  &  W.  1,  decided  in  1887. 


f rage  (with  a  few  special  exceptions)  to  free  white  male 
citizens.  And  the  statute  of  the  State  (adopted  in  1848 
and  never  repealed),  restricts  the  selection  of  jurors  to 
those  qualified  to  vote  at  a  general  State  election. 

The  legal  effect  of  the  adoption  of  the  amendments  to  the 
Federal  Constitution,  and  the  laws  passed  for  their  en- 
forcement, was  to  annul  so  much  of  the  State  Constitution 
as  was  inconsistent  therewith,  including  the  provision 
confining  suffrage -to  the  white  race;  and  thenceforward 
the  jury  statute  was  enlarged  in  its  operation  so  as  to  ren- 
der colored  citizens,  otherwise  qualified,  competent  to 
serve  on  juries  in  the  State  courts. 

The  presumption  should  be  indulged,  in  the  first  instance,  that 
the  State  recognizes,  as  is  its  plain  duty,  an  amendment  of 
the  Federal  Constitution,  from  the  time  of  its  adoption,  as 
binding  on  all  of  its  citizens  and  every  department  of  its 
government,  and  to  be  enforced,  within  its  limits,  without 
reference  to  any  inconsistent  provisions  in  its  own  CTonsti- 
tutlon  or  statutes 

In  this  case,  that  presumption  is  strengthened  and  becomes 
conclusive,  not  only  by  reason  of  the  direct  adjudication 
of  the  State  court,  recognizing  the  modification  of  the 
State  Constitution  by  reason  of  the  amendments  to  the 
National  Constitution,  but  by  the  entire  absence  of  any 
statutory  enactments,  since  the  adoption  of  the  amend- 
ments, indicating  that  the  State,  by  its  constituted  authori- 
ties, does  not  recognize,  in  the  fullest  legal  sense,  their 
legal  effect  upon  the  Ck>nstitution  and  laws  of  the  State. 

Had  the  State,  since  the  adoption  of  the  Fourteenth  Amend- 
ment, passed  any  statute  in  conflict  with  its  provisions,  or 
had  its  judicial  tribunals,  by  their  decisions,  repudiated 
that  amendment  as  a  part  of  the  supreme  law  of  the  land, 
or  declared  the  acts  passed  to  enforce  its  provisions  to  be 
inoperative  and  void,  there  would  have  been  just  ground 
to  hold  that  the  case  was  one  embraced  by  section  641  of 
the  Revised  Statutes,  and  therefore  removable  into  the 
Circuit  Court  of  the  United  States, 

The  alleged  exclusion  from  the  grand  jury  that  found  and 
from  the  petit  jury  that  was  summoned  to  try  this  indict- 
ment, of  citizens  of  the  African  race,  because  of  their  race, 
did  not  result  from  the  Constitution  or  laws  of  the  State 
as  expounded  by  its  highest  judicial  tribunal ;  and  conse- 
quently the  accused  was  not  entitled  to  the  removal  of 
•  the  prosecution  into  the  Circuit  Court.  Such  exclusion, 
however,  if  made  by  the  jury  commissioners,  without  au- 
thority derived  from  the  Constitution  and  laws  of  the  State, 
was  a  violation  of  the  prisoner's  rights,  under  the  (Constitu- 
tion and  laws  of  the  United  States,  which  the  trial  court 
was  boimd  to  redress ;  and  the  remedy  for  any  failure  in 
that  respect  is  ultimately  in  this  court  upon  writ  of  error 
to  the  State  court. 

Upon  the  showing  made  by  the  accused  the  motions  to  quash 
the  indictment  and  the  panels  of  jiunors  should  have  been 
sustained. 

The  doctrines  announced  in  S<niud«r  v.  West  Virginia,  Vir- 
ginia  V.  Rivc8  and  Ez  parU  Virginia  (100  U.  S.  908,  313 
and  889),  reaffirmed. 

IN  error  to  the  Court  of  Oyer  and  Terminer  of  New 
Castle  county.  State  of  Delaware,  to  review  the 
proceedings  of  that  court  in  the  trial  of  the  plaintiff  in 
error,  William  Neal.    The  facts  appear  in  the  opinion. 

Harlan,  J.  The  plaintiff  in  error,  a  citizen  of  the 
African  race,  was,  on  the  11th  May,  1880,  indicted  in 
the  court  of  General  Sessions  of  the  Peac6  and  Jail 
Delivery  of  New  Castle  county,  in  the  State  of  Dela- 
ware, for  the  crime  of  rape — an  offensei  punishable, 
under  the  laws  of  that  State,  with  death.  The  indict- 
ment, upon  writ  of  cerHorM-i  sued  out  by  the  attorney- 
general  of  the  State,  was  removed  for  trial  into  the 
court  of  Oyer  and  Terminer  for  the  same  county— the 
highest  judicial  tribunal  of  Delaware  in  which  the 
decision  of  such  a  case  could  l>e  had.  In  the  latter 
court,  the  accused,  by  counsel  specially  assigned  for 
his  defense,  filed  a  petition,  verified  by  his  oath,  for 
the  removal  of  the  prosecution  into  the  Circuit  Conit 
of  the  United  States  for  the  district  of  Delaware. 

The  general  grounds  alleged  for  removal  were  that 
the  grand  jurors  who  returned  the  indiotment,  and 
the  petit  jurors  who  were  sammoned  to  try  the  etim, 
were  of  the  white  raoe  exolnsively ;  that  all  oitiaeiM  of 
the  Afrioan  race,  though  othenHae  qaalilM,  liad,  bf 
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virtue  of  the  Couatitution  aud  laws  of  the  State,  been 
excluded  from  the  lists  of  grand  aud  petit  jurors, 
because  of  their  race  and  color;  that  iu  fact,  persons 
of  that  race,  though  otherwise  qualified,  have  always, 
ill  said  county  and  State,  been  excluded  because  of 
their  color,  from  service  on  juries;  and  consequently, 
that  the  accused  had  been,  and  in  the  trial  of  his  case 
would  be,  denied  the  equal  protection  of  the  laws,  and 
the  full  and  equal  benefit  of  all  laws  and  proceedings 
in  that  State  for  the  security  of  his  person  as  is  enjoyed 
by  the  white  race. 

The  removal  was  denied,  as  were  motions  subse- 
quently made  in  behalf  of  the  accused  to  quash  the 
indictment  and  the  panels  of  grand  and  petit  jurors. 
A  trial  was  had  before  a  jury  composed  wholly  of  white 
persons,  and,  a  verdict  of  guilty  baviitg  been  returned, 
it  was,  on  the  27th  May,  1880,  adjudged  that  tl}e  ac- 
cused suffer  death  by  hanging.  From  that  judgment 
this  writ  of  error  has  been  prosecuted. 

The  assignments  of  error  are  numerous,  but  they  are 
all  embraced  by  the  general  proposition  that  the  court 
erred  as  well  in  proceeding  with  the  trial  after  the 
petition  for  removal  was  filed,  as  in  denying  the  mo- 
tions to  quash  the  indictment,  and  the  panels  of 
jurors. 

The  first  question  to  which  our  attention  will  be 
directed  relates  to  the  assertion,  by  the  accused,  of 
the  right  of  removal  under  section  641  of  the  Revised 
Statutes.  That  section  declares  that  **  when  any  civil 
suit  or  criminal  prosecution  is  commenced  in  any 
State  court,  for  any  cause  whatsoever,  against  any 
person  who  is  denied  or  cannot  enforce  in  the  judicial 
tribunals  of  the  State,  or  in  the  part  of  the  State, 
where  such  suit  or  prosecution  is  pending,  any  right 
secured  to  him  by  any  law  providing  for  the  equal  civil 
rights  of  the  citizens  of  the  United  States,  «  ♦  ♦  ♦ 
such  suit  or  prosecution  may,  upon  the  petition  of 
such  defendant  filed  in  said  State  court  at  anytime 
before  the  trial  or  final  hearing  of  the  cause,  stating 
the  facts,  and  verified  by  oath,  be  removed  for  trial 
into  the  next  Circuit  Court  to  be  held  in  the  district 
where  it  is  pending.  Upon  the  filing  of  such  petition 
all  further  proceedings  in  the  State  court  shall  cease,*' 
etc. 

In  Strauder  v.  West  Virginia,  100  U.  S.  303;  Virginia 
V.  Rivefi,  id.  313,  and  Ex  parte  Virginia,  id.  339,  that 
section  of  the  Revised  Statutes  was  the  subject  of 
careful  examination,  in  connection  with  section  1,977, 
which  declares  that  **  all  persons  within  the  jurisdic- 
tion of  the  United  States  shall  have  thesame  right,  in 
every  State  and  Territory,  to  make  and  enforce  con- 
tracts, to  sue,  be  parties,  give  evidence,  and  to  the  full 
and  equal  benefit  of  all  laws  and  proceedings  for  the 
security  of  persons  and  property  as  is  enjoyed  by  white 
persons,  and  shall  be  subject  to  like  pains,  pehalties, 
taxes,  licenses,  and  exactions  of  every  kind  and  no 
other."  We  also  considered  the  validity  and  scope  of 
the  act  of  Congress,  approved  March  1,  1875,  which, 
among  other  things,  declares  that '  ^  no  citizen,  possess- 
ing all  other  qualifications  which  are  or  may  be  pre- 
scribed by  law,  shall  be  disqualified  from  service  as 
grand  or  petit  juror  In  any  court  of  the  United  States 
or  of  any  State,  on  account  of  race,  color,  or  previous 
condition  of  servitude.*'    (18  Stat.,  pt.  8, 336.) 

In  those  cases  it  was  ruled  that  these  statutory  en- 
actments were  constitutional  exertions  of  the  power 
to  pass  appropriate  legislation  for  the  enforcement  of 
the  provisions  of  the  Fourteenth  Amendment,  which 
was  designed,  primarily,  as  we  held,  to  Beoure  to  the 
colored  race,  thereby  invested  with  the  rights,  privi- 
leges, and  responsibilities  of  citizenship,  the  enjoy- 
ment of  all  the  civil  rights,  that  under  the  law,  are 
enjoyed  by  white  persons ;  that  while  a  State,  con  - 
sistently  with  the  purposes  for  which  that  amendment 
was  adopted,  may  confine  the  aeleotion  of  jurors  to 
males,  to  freeliolderB,  to  citiiens,  to  penons  witbiii 


certain  ages,  or  to  persons  having  educational  qualifica- 
tions, a  denial  to  citizens  of  the  African  race,  because 
of  their  color,  of  the  right  or  privilege  accorded  to 
white  citizens,  of  participating,  as  jurors,  in  the  ad- 
ministration of  justice,  is  a  discrimination  against  the 
former  inconsistent  with  the  amendment,  and  within 
the  power  of  Congress,  by  appropriate  -legislation,  to 
prevent ;  that  to  compel  a  colored  man  to  submit  to  a 
trial  before  a  jury  drawn  from  a  panel  from  which 
was  excluded,  because  of  their  color,  every  man  of  his 
race,  however  well  qualified  by  education  aud  character 
to  discharge  the  functions  of  jurors,  was  a  denial  of 
the  equal  protection  of  the  laws ;  and  that  such  ex- 
clusion of  the  black  race  from  juries  because  of  their 
color  was  not  less  forbidden  by  law  than  would  be  the 
exclusion  from  juries,  in  the  States  where  the  blacks 
have  the  majority,  of  the  white  race,  because  of  their 
color. 

But  it  was  also  ruled,  in  the  cases  cited,  that  the 
constitutional  amendment  was  broader  than  the  pro- 
visions of  section  641  of  the  Revised  Statutes;  that 
since  that  section  only  authorized  a  removal  before 
trial,  it  did  not  embrace  a  case  in  which  a  right  is 
denied  by  judicial  action  during  the  trial,  or  in  the 
sentence,  or  in  the  mode  of  executing  the  sentence: 
that  for  denials  arising  from  judicial  action  after  the 
trial  commenced,  the  remedy  lay  in  the  revisory  power 
of  the  higher  courts  of  the  State,  aud  ultimately,  in 
the  power  of  review  which  this  court  may  exercise 
over  their  judgments,  whenever  rights,  privileges,  or 
immunities,  secured  by  the  Constitution  or  laws  of 
the  United  States,  are  withheld  or  violated;  and  that 
'  the  denial  or  inability  to  enforce  in  the  judicial  tribu- 
nals of  the  States,  rights  secured  by  any  law  providing 
for  the  equal  civil  rights  of  citizens  of  the  United 
States,  to  which  section  611  refers,  is,  primarily,  if  not 
exclusively,  a  denial  of  such  rights,  or  an  inability  to 
enforce  them,  resulting  from  the  Constitution  or  laws 
of  the  State,  rather  than  a  denial  first  made  manifest 
at  the  trial  of  the  cose.  We  held  that  Congress  had 
not  authorized  a  removal  where  jury  commissioners  or 
other  subordinate  officers  had,  without  authority  de- 
rived from  the  Constitution  and  laws  of  the  State, 
excluded  colored  citizens  from  juries  because  of  their 
race. 

The  essential  question  therefore  is,  whether,  at  the 
time  the  petition  for  removal  was  filed,  citizens  of  the 
African  race,  otherwise  qualified,  were,  by  reason  of 
the  Constitution  and  laws  of  Delaware,  excluded  from 
service  on  juries  because  of  their  color.  The  court 
below,  all  the  judges  concurring,  held  that  no  such 
exclusion  was  required  or  authorized  by  the  Constitu- 
tion or  laws  of  the  State,  and  consequently,  that  the 
case  was  not  embraced  by  the  removal  statute  as  con- 
strued by  this  court. 

Upon  the  correctness  of  this  position  depends  the 
validity  of  all  the  proceedings  subsequent  to  the  filing 
of  the  petition. 

The  Constitution  of  Delaware,  adopted  in  1831  (the 
words  of  which  upon  the  subject  of  suflhige  had  not 
been  changed  when  the  petition  for  removal  was  filed, 
nor  since),  restricts  the  right  of  suflhige  at  general 
elections  to  free  tohtte  male  citizens,  of  the  age  of 
twenty- two  years  and  upwards,  who  had  resided  in 
the  State  one  year  next  before  the  election,  and  the 
last  month  thereof  in  the  county  where  he  offers  to 
vote,  and  who,  within  two  years  next  before  the  elec- 
tion, had  paid  a  county  tax,  which  shall  have  been 
assessed  at  least  six  months  before  such  election  — 
the  prerequisite  of  a  payment  of  tax  being  dispensed 
with  in  the  case  of  free  white  male  citizens  between 
twenty-one  and  twenty-two  years  of  age,  having  the 
preaoribed  reddenoe  in  the  State  and  county.  The 
only  peraoiiB  excluded  by  that  Constitution  from  anf- 
fmge  are  thorn  in  the  military,  naval,  or  marine  tex^ 
*  vice  of  ttra  United  States,  stationed  in  Delaware 


468- 


THE  ALBANY  LAW  JOURNAL 


idiots,  iusaue  persous,  paupers,  aud  those  ooovioted  of 
felonies. 

The  statutes  of  Delaware,  adopted  in  1848,  and  iu 
force  at  the  trial  of  this  case,  provided  for  an  annual 
selection,  by  the  levj  court  of  the  county,  of  persons 
to  serve  as  grand  and  petit  jurors,  and  from  those  so 
selected  the  prothonotary  and  clerk  of  the  peace  were 
required  to  draw  the  names  of  such  as  should  serve 
for  that  year,  if  summoned.  They  further  provided 
that  all  qualified  to  vote  at  the  general  election,  being 
**  sober  and  judicious  persons,'*  shall  be  liable  to  serve 
as  jurors,  except  public  officers  of  the  State  or  of  the 
United  States,  counsellors  and  attorneys  at  law,  or- 
dained ministers  of  the  gospel,  officers  of  colleges, 
teachers  of  public  schools,  practicing  physicians  aud 
surgeons  regularly  licensed,  cashiers  of  incorporated 
banks,  and  all  persons  over  seventy  years  of  age. 

It  is  thus  seen  that  the  statute,  by  its  reference  to 
the  constitutional  qualifications  of  voters,  apparently 
restricts  the  selection  of  jurors  to  white  male  citizens, 
being  voters,  and  sober  aud  judicious  persons.  And 
although  it  only  declares  that  such  citizens  shall  be 
lUible  to  serve  as  jurors,  the  settled  construction  of  the 
State  court,  prior  to  the  adoption  of  the  Fifteenth 
Amendment,  was  that  no  citizen  of  the  African  race 
was  competent,  under  the  law,  to  serve  on  a  jury. 

Now,  the  argument  on  1:>ehalf  of  the  accused  is,  that 
since  the  statute  adopted  the  standard  of  voters  as  the 
standard  for  jurors,  and  since  Delaware  has  never,  by 
any  separate  or  official  action  of  its  own,  changed  the 
language  of  its  Constitution  in  reference  to  the  class 
who  may  exercise  the  elective  franchise,  the  State  is 
to  be  regarded,  iu  the  sense  of  the  amendment  and  of 
the  laws  enacted  for  its  enforcement,  as  denying  to 
the  colored  race  within  its  limits,  to  this  day,  the  right, 
upon  equal  terms  with  the  white  race,  to  participate  as 
jurors  in  the  administration  of  justice — and  this,  not- 
withstanding the  adoption  of  the  Fifteenth  Amend- 
ment and  its  admitted  legal  effect  upon  the  Constitu- 
tions and  laws  of  all  the  States  of  the  Union. 

But  to  this  argument,  when  urged  iu  the  court 
below,  the  State  court  replied,  as  does  the  attorney- 
geuftral  of  the  State  here,  that  although  the  State  had 
never,  by  a  convention,  or  popular  vote,  formally  ab- 
rogated the  provision  in  its  State  Constitutiou  restrict- 
ing suffrage  to  white  citizeus,  that  result  had  necessarily 
followed,  ns  matter  of  law^  from  the  incorporation  of 
the  Fourteenth  and  Fifteenth  Amendments  into  the 
fundamental  law  of  the  nation ;  that  since  the  adoption 
of  the  latter  amendment  neither  the  legislative,  execu- 
tive, nor  judicial  authorities  of  the  State  had,  in  any 
mode,  recognized,  as  an  existing  part  of  its  Constitu- 
tion, that  provision  which,  iu  words,  discriminates 
against  citizens  of  the  African  race  in  the  matter  of 
suffrage ;  and  consequently,  that  the  statute  prescrib- 
ing the  qualification  of  jurors  by  reference  to  the 
qualifications  for  voters  should  be  construed  as  refer- 
ring to  the  State  Constitution,  as  modified  or  affected 
by  the  Fifteenth  Amendment. 

The  question  thus  presented  is  of  the  highest  moment 
to  that  race,  the  security  of  whose  rights  of  life,  liberty 
and  property,  and  to  the  equal  protection  of  the  laws, 
was  the  primary  object  of  the  recent  amendments  to 
the  National  Constitution.  Its  solution  is  confessedly 
attended  by  many  difficulties  of  a  serious  nature,  which 
might  have  been  avoided  by  more  explicit  language  iu 
the  statutes  passed  for  the  enforcement  of  the  amend- 
ments. Much  has  been  left  by  the  legislative  depart- 
ment to  mere  judicial  construction.  But  upon  the 
fullest  consideration  we  have  been  able  to  give  the 
subject,  oar  conclusion  is  that  the  alleged  discrimina- 
tion in  the  State  of  Delaware,  against  citizens  of  the 
African  race,  in  the  matter  of  service  on  juries,  does 
not  result  from  its  Constitution  and  laws. 

Beyond  question  the  adoption  of  the  Fifteenth 
AjDaDdment  bad  the  effeot»  in  law,  to  remove  from 


the  State  Constitution,  or  render  inoperative,  that 
provision  which  restricts  the  right  of  suffrage  to  the 
white  race.  Thenceforward,  the  statute  which  pre- 
scribed the  qualification  of  jurors  was,  itself,  enlarged 
in  its  operation  so  as  to  embrace  all  who,  by  the  State 
Constitution,  as  modified  by  the  supreme  law  of  the 
land,  were  qualified  to  vote  at  a  general  election.  The 
presumption  should  be  indulged,  in  the  first  instance, 
that  the  State  recognizes,  as  is  its  plain  duty,  an 
amendment  of  the  Federal  Constitution,  from  tpe 
time  of  its  adoption,  as  binding  on  all  of  its  citizens 
and  every  department  of  its  government,  and  to  be 
enforced,  within  its  limits,  without  reference  to  any 
inconsistent  provisions  in  its  own  Constitutiou  or 
statutes.  In  this  case,  that  presumption  is  strength- 
ened, and  indeed,  becomes  conclusive,  not  only  by  the 
direct  adjudication  of  the  State  court  as  to  what  is 
the  ftindamental  law  of  Delaware,  but  by  the  entire 
absence  of  anj'  statutory  enactments  or  any  adjudica- 
tion since  the  adoption  of  the  Fifteenth  Amendment, 
indicating  that  the  State,  by  its  constituted  authori- 
ties, does  not  recognize,  in  the  fullest  legal  sense,  the 
binding  force  of  that  amendment  and  its  effect  iu 
modifying  the  State  Constitutiou  upon  the  subject 
of  suffrage. 

This  abundantly  appears  from  the  separate  opinions, 
in  this  case,  of  the  judges  composing  the  court  of  Oyer 
and  Terminer.  Comegys,  C.  J.,  alluding  to  the  fif- 
teenth amendment,  and  the  act  of  March  1, 1875,  said : 
**  Returning  to  the  point  —  that  our  laws  forbid  the 
selection  of  colored  persons  as  jurors.  We  answer 
this  by  saying  that  we  have  no  such  laws.  *  *  *  * 
The  fourteenth  amendment,  therefore,  and  the  act  of 
1875  passed  by  Congress  as  appropriate  legislation  for 
its  enforcement,  or  either,  are  superior  to  our  State 
Constitution  and  it  had  to  give  way  to  them,  and  it 
did  so  give  way,  and  was  repealed,  so  far  as  the  word 
*  white  *  is  mentioned  therein  as  a  qualification  for  a 
voter  at  a  general  election,  as  soon  as  the  amendment 
was  proclaimed  to  l>e  adopted,  and  has  been  so  under- 
stood aud  treated  by  all  persons  in  this  State  from  that 
time  forth.  Ever  since  the  last  civil  rights  bill  was 
passed  by  Congress,  negroes  have  been  admitted  as 
witnesses  iu  all  cases,  civil  and  criminal,  tried  in  our 
courts ;  whereas,  before,  they  could  give  no  evidence 
in  any  such  cases  against  a  white  person  except  in  case 
of  crime,  and  to  prevent  a  failure  of  justice,  when  no 
white  person  was  present  at  the  time  of  the  transac- 
tion competent  to  give  testimony.  There  is,  then,  an 
excision  or  erasure  of  the  word  '  white '  in  the  qualifi- 
cation of  voters  iu  this  State;  and  the  Constitution  is 
now  to  be  construed  as  if  such  word  had  never  been 
there.  We  have,  then,  no  law  of  this  State  forbidding 
the  levy  court  to  select  negrfjes  as  jurors,  because  they 
are  uegroes,  if  in  their  judgment  they  are  otherwise 
qualified."  Wales,  J.,  said:  '*  We  know,  from  actual 
and  personal  knowledge  of  the  history  of  times,  tliat 
since  the  adoption  of  the  fifteenth  amendment  to  the 
Federal  Constitution  the  provision  iu  the  Constitution 
of  Delaware  limiting  the  right  to  vote  to  free  white 
male  citizens  has  been  virtually  and  practically  re- 
pealed and  annulled,  and  that  persons  of  color,  other- 
wise qualified,  have  exercised  and  continue  to  exercise 
the  elective  franchise  in  all  parts  of  this  State  with  the 
same  freedom  as  the  whites.  It  is  not  necessary  to 
prove  this  fact.  ♦  *  «  But  there  is  really  no  dis- 
ficulty  in  reaching  the  conclusion  that  under  the  law 
regulating  the  selection  of  jurors  the  colored  citizen  ii 
not  excluded.  That  law  was  intended  by  its  authors 
to  be  prospective  in  its  operation  and  effect  and  to  in- 
clude all  who  would  become  voters  after  its  passage,  ai 
well  as  the  class  of  persons  who  were  then  entitled  to 
vote.  It  was  not  a  temporary  statute,  intended  on^jT 
to  provide  for  the  then  existing  state  of  thinga,  but  to 
reach  forward  and  make  one  unvarying  standard  for 
the  qualiflcation  of  a  juroFi  to  wit,  that  he  alioald  bs 


THE  ALBANY  LAW  JOUKNAL. 


460 


qualified  to  vote  at  the  general  election.  This  was  not 
the  sole  standard,  but  it  is  the  only  one  pertinent  to 
the  discussion  of  the  motion  to  remove.  Whoever, 
thereafter,  might  become  qualified  voters  in  the  State^ 
whether  by  virtue  of  amendment  to  its  Constitution 
or  by  virtue  of  *  the  supreme  law  of  the  land,*  that 
overrides  and  supplants  State  Constitutions  and  State 
laws,  eo  inatanU  became  qualified  for  selection  and 
service  as  jurors.  ♦  *  ♦  The  right  secured  to  the 
cblored  man  under  the  fourteenth  amendment  and 
the  civil  rights  laws,  is  that  he  shall  not  be  discrim- 
inated against  solely  on  account  of  his  race  or  color, 
and  it  follows  that  no  State  law  can  for  that  cause 
alone  exclude  him  from  the  jury  box,  nor  can  a  State 
officer  be  permitted,  in  the  performance  of  his  official 
duties,  to  purposely  keep  the  colored  man  oflf  the  jury 
lists.'*  Houston,  J.,  concurred  in  the  opinion  of  the 
other  judges,  and  expressed  his  surprise  that  the  peti- 
tion for  removal  contained  the  statement  that  the 
colored  man  is  not  a  voter  in  Delaware  by  its  Consti- 
tution and  laws.  That,  he  said,  ''is  not  true,  and 
ought  not  to  be  asserted ;  because  there  is  not  a  lawyer 
of  any  political  party,  that  has  ever  doubted,  since  the 
adoption  of  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States,  that  the  word  *  white,'  in 
our  Constitution,  was  entirely  stricken  out.  That 
goes  to  the  root  of  the  whole  matter,  and  there  is  no 
discrimination  in  the  Constitution  or  laws  of  our  State 
against  colored  men  as  jurors." 

There  is  another  consideration  upon  this  brancl^  of 
the  case  which  is  entitled  to  weight.  In  some  of  the 
States,  particularly  those  in  which  slavery  formerly 
existed,  no  alteration  of  the  Constitution  was  possible 
except  in  the  particular  mode  prescribed,  unless,  in- 
deed, the  people  assumed  to  disregard  the  express  lim- 
itations which  their  own  fundamental  law  imposed 
upon  the  power  of  amendment.  If  the  Constitution 
is  obeyed,  no  alteration  of  its  provisions  could,  in  some 
of  the  States,  be  elTected  short  of  several  years.  And 
if  the  position  taken  by  counsel  be  correct,  so  long  as 
the  mere  language  of  a  State  Constitution,  as  originally 
framed  and  adopted,  is  inconsistent  with  that  equality 
of  civil  rights  secured  by  the  recent  amendments  to 
the  Federal  Constitution,  every  civil  suit  or  criminal 
prosecution  in  that  State  against  a  colored  man,  would 
be  removable,  under  section  641  of  the  Revised  Stat- 
utes, into  the  Circuit  Court  of  the  United  States, 
although  the  State,  by  all  its  organs  of  authority — ^legis- 
lative,  executive  and  judicial — should  recognize,  with- 
out reservation  or  qualification,  the  legal  effect  as  well 
of  the  amendments,  as  of  the  statutes  enacted  to  en- 
force them.  We  caimot  believe  that  section  was  in- 
tended by  Congress  to  be  so  far-reaching  in  its  results, 
or  that  its  reasonable  construction  requires  us  to  hold 
that  the  State  of  Delaware,  by  its  Constitution  and 
laws,  denies  or  prevents,  or  impairs  the  enforcement, 
in  its  judicial  tribunals,  of  rights  secured  by  any  law 
providing  for  the  equal  civil  rights  of  citixens  of  the 
United  States.  Had  the  State,  since  the  adoption  of 
the  fourteenth  amendment,  passed  any  statute  in  con- 
flict with  its  provisions,  or  with  the  laws  enacted  for 
their  enforcement,  or  had  its  judicial  tribunals,  by 
their  decisions,  repudiated  that  amendment  as  apart 
of  the  supreme  law  of  the  land,  or  declared  the  acts 
passed  to  enforce  its  provisions  to  be  inoperative  and 
void,  there  would  have  been  just  ground  to  hold  that 
there  was  such  a  denial,  upon  its  part,  of  equal  civil 
rights,  or  such  an  inability  to  enforce  them  in  the  judi- 
cial tribunals  of  the  State,  as  under  the  Constitution, 
and  within  the  meaning  of  section  Ml,  would  author- 
ize a  removal  of  the  suit  or  prosecution  to  the  Circuit 
Court  of  the  United  States.  No  soch  case  Is  presented 
here.  The  discrimination  complained  of  does  not  re- 
sult from  the  Constitution  or  laws  of  the  State,  as  ex* 
pounded  by  its  highest  jadiolml  trlbonal;  and  oonte- 
qoentljit  ooold  not  be  made  nuuiifett  until  after  the 


trial  commenced  in  the  State'court.  The  prosecution 
against  the  plaintiff  in  error  was  not,  therefore,  re- 
movable into  the  Circuit  Court,  under  section  641.  In 
thus  construing  the  statute  we  do  not  withhold  from 
a  party  claiming  that  he  is  denied,  or  cannot  enforce 
in  the  judicial  tribunals  of  the  State  his  constitu- 
tional equality  of  civil  rights,  all  opportunity  of  ap- 
pealing to  the  courts  of  the  Union  for  the  redress  of 
his  wrongs.  For  if  not  entitled,  under  the  statute,  to 
the  removal  of  the  suit  or  prosecution,  he  may, 
when  denied,  at  the  trial  in  the  State  court,  or  in 
the  execution  of  its  judgment,  any  right,  privilege, 
or  immunity  given  or  secured  to  him  by  the  Constitu- 
tion or  laws  of  the  United  States,  bring  the  case  here 
for  review. 

What  we  have  said  leads  to  the  conclusion  that  the 
State  court  did  not  err  in  disregarding  the  petition  for 
removal. 

The  remaining  question  relates  to  the  denial  of  the 
motions  to  quash  the  indictment  and  the  panels  of 
jurors.  The  grounds  upon  which  the  motions  are 
placed  were  formally  and  distinctly  stated,  and  are 
fully  set  out  in  the  bill  of  exceptions.  They  were  the 
same  as  those  assigned  in  the  verified  petition  filed  by 
the  accused  for  the  removal  of  the  prosecution  Into 
the  Circuit  Court  of  the  United  States,  viz.,  that 
from  the  grand  jury  that  found,  and  from  the  petit 
jury  that  was  summoned  to  try  the  indictment,  citi- 
zens of  the  African  race,  qualified  in  all  respects  to 
serve  as  jurors,  were  excluded  from  the  panels,  beoaose 
of  their  race  and  color;  and  that  in  fact  persons  of 
that  race,  though  possessing  all  the  requisite  qualifloa- 
tions  have  always,  in  that  county  and  State,  been  ex- 
cluded because  of  their  race  from  serving  on  juries. 
That  colored  persons  have  always  been  excluded  from 
juries  in  the  courts  of  Delaware  was  conceded  in  argu- 
ment, and  was  likewise  conceded  in  the  court  below. 
The  chief  justice,  however,  accompanied  that  conces- 
sion with  the  remark  in  reference  to  this  case,  '*  that 
none  but  white  men  were  selected  is  in  nowise  remark- 
able in  view  of  the  fact — too  notorious  to  be  ignored — 
that  the  great  body  of  black  men  residing  in  this  State 
are  utterly  unqualified  by  want  of  intelligence,  experi- 
ence, or  moral  integrity,  to  sit  as  jurors.'*  The  exoex>- 
tions,  he  said,  were  rare. 

Although  for  the  reasons  we  have  given,  the  accused 
was  not  entitled  to  a  removal  of  this  prosecution  into 
the  Circuit  Court  of  the  United  States,  he  is  not  with- 
out remedy  if  the  officers  of  the  State  charged  with 
the  duty  of  selecting  jurors  were  guilty  of  the  offense 
charged  in  the  defendant's  petition.  A  denial,  upon 
their  part,  of  the  right  of  the  accused  to  a  selection  of 
grand  and  petit  jurors  without  discrimination  against 
his  race,  becaase  of  their  race,  would  be  a  violation  of 
the  Constitution  and  laws  of  the  United  States,  which 
the  trial  court  was  bound  to  redress.  As  said  by  us  in 
Virginia  y.  Rives^  "the  court  will  correct  the  wrong, 
will  quash  the  indictment  or  the  panel ;  or  if  not,  the 
error  will  be  corrected  in  a  superior  court,"  and  ulti- 
mately in  this  court  upon  review.    105  U.  S.  822. 

We  repeat  what  was  said  in  that  case,  that  while 
a  colored  citizen,  party  to  a  trial  involving  his  life, 
liberty  or  property,  cannot  claim,  as  matter  of  right, 
that  his  race  shall  have  a  representation  on  the  jury, 
and  while  a  mixed  jury,  in  a  particular  case,  is  not 
within  the  meaning  of  the  Constitution,  always  or 
absolutely  necessary  to  the  equal  protection  of  the 
laws,  it  is  a  right  to  which  he  is  entitled,  "that  in  the 
selection  of  jurors  to  pass  upon  his  life,  liberty  or 
property,  there  shall  be  no  exclusion  of  his  race  and  no 
discrimination  against  them,  becaase  of  their  color.'* 
So  that  we  need  only  inquire  whether,  upon  the  show- 
ing made  by  the  accused,  the  court  erred  in  overmllng 
the  motions  to  qoash  the  indictment  and  the  panels  of 
jurors. 

We  are  informed  by  the  bill  of  exoeptions  that  when 
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the  motions  to  quash  were  madet  it  was  agreed  between 
the  State,  by  its  attorney-general,  and  the  prisoner,  bj 
his  counsel,  with  the  assent  of  the  court,  that  the 
statements  and  allegations  in  the  petition  for  removal 
**  should  be  taken  and  treated,  and  given  the  same 
force  and  effect,  in  the  consideration  and  decision'*  of 
the  motions  **as  if  said  statements  and  allegations 
were  made  and  verified  by  the  defendant  in  a  separate 
and  distinct  affidavit.'*  The  only  object  which  the 
prisoner's  counsel  could  have  had  in  filing  the  affidavit 
was  to  establish  the  grounds  upon  which  the  motions 
to  quash  were  rested.  It  was  in  the  discretion  of  the 
court  to  hear  the  motions  upon  affidavit.  No  counter- 
affidavits  were  filed  in  behalf  of  the  prosecution.  Nor 
does  it  appear  that  at  the  trial  the  State,  by  its  attor- 
ney-general* controverted,  in  any  form,  the  allegation, 
made  with  the  utmost  directness,  that  the  officers  of 
the  State  had  purposely  excluded  from  the  juries,  be- 
cause of  their  color,  citizens  of  the  African  nice,  quali- 
fied to  perform  jury  service.  Nor  does  the  bill  of 
exceptions  disclose  any  suggestion  or  intimation,  upon 
the  part  of  the  State,  of  any  objection  to  the  prisoner's 
affidavit  as  evidence  in  support  of  the  motions.  Under 
these  circumstances,  without  any  evidence,  by  affi- 
davit, or  otherwise,  upon  the  part  of  the  State,  the 
motions  to  quash  were  submitted  for  determination. 
They  were  overruled,  upon  the  ground  that  **  no  evi- 
dence had  been  produced,  or  offered  by  the  accused  " 
to  prove  that  the  alleged  exclusion  of  colored  persons 
from  the  juries  was  because  of  their  color.  The  court 
said  that  such  fact  of  exclusion  could  not  be  estab- 
lished by  the  circumstance  that  no  persons  of  the  Afri- 
can race  were,  in  fact,  on  the  panels ;  but  ''  should  have 
been  proven  affirmatively  on  the  part  of  the  defendant, 
ajid  by  competent  testimony,  outside  of  his  affidavit, 
before  said  motions  to  quash  could  be  granted." 

Thereupon  —  the  bill  of  exceptions  proceeds  —  before 
the  trial  commenced,  and  before  the  accused  had  even 
been  arraigned,  or  had  pleaded  to  the  indictment,  he 
further  moVed  the  court  to  permit  him  to  produce,  as 
witnesses  in  support  of  the  motion  to  quash,  *'the 
commissioners  of  the  levy  court,  and  the  clerk  and 
bailiff  of  said  levy  court,  and  that  the  court  should 
issue  by  its  clerk  subpoenas  for  said  persons  as  wit- 
nesses to  testify  as  aforesaid."  To  the  granting  of 
that  motion  the  attorney-general  of  the  State  objected, 
and  his  objection  was  sustained.  The  bill  shows  that 
the  motion  to  go  into  further  proof  was  denied  *'  on 
the  ground  that  full  time  to  produce  such  witnesses  to 
make  such  proof  had  existed  before  the  motion  was 
heard;  that  application  for  leave  to  summons  wit- 
nesses to  support  a  motion  which  had  been  argued  and 
refused,  because  of  want  of  proof,  when  sufficient  time 
had  existed  for  its  production,  was  without  precedent 
in  the  Court  of  Oyer  and  Terminer  in  this  State,  and 
therefore  in  this  case  the  motion  must  bo  treated  as 
coming  too  late  to  be  granted." 

It  may  be  argued  that  the  ruling  of  the  court  whereby 
the  prisoner  was  denied  the  privilege,  after  the  motions 
to  quat>h  were  overruled,  and  before  the  trial  com- 
menced, of  making  further  proof  in  support  of  the 
charge  that  both  grand  and  petit  juries  had  been  se- 
lected in  violation  of  the  Constitution  and  laws  of  the 
United  States,  is  not  the  subject  of  review  in  this 
court.  Without  discussing  that  proposition,  we  may 
remark,  with  entire  respect  for  the  court  below,  that 
the  circumstances,  in  our  judgment,  warranted  more 
indulgence,  in  the  matter  of  time,  than  was  granted  to 
u  prisoner  whose  life  was  at  slake,  and  who  was  too 
poor  to  employ  counsel  of  his  own  selection.  If  it  be 
suggested  that  the  commissioners,  when  summoned, 
could  not  have  been  compelled  to  testify,  it  may  be 
answered  that  they  might  not  have  claimed  any  such 
exemption.  But  that  objection,  however  plausible  or 
weighty,  did  not  apply  to  the  clerk  and  bailiff  o{  the 
Iftvy  oourt.    The  olerk  of  the  Court  of  Oyer  and  Ter- 


miner was  himself,  as  we  are  advised  by  the  opinion  of 
the  chief  justice,  the  clerk  of  the  levy  oourt,  attending 
its  sessions  and  assisting  in  the  transaction  of  its  busi- 
ness.   That  officer,  we  m^y  presume,  was  present  in 
'  court  when  the  application  to  examine  him  as  a  wit- 
ness was  made.     He  and  the  bailiff  were  iu  a  position 
perhaps  to  clearly  sustain  or  clearly  disprove  the  aile- 
gation  that  the  grand  and  petit  juries  were  organized 
upon  the  principle  of  excluding  therefroui  all  colored 
persons,  because  of  their  race  —  a  charge  involving  the 
fairness  and  integrity  of  the  whole  proceeding  against 
the  prisoner. 

But  passing  by  this  ruling  of  the  court  below  as  in- 
sufficient in  itself  to  authorize  a  reversal  of  the  judg- 
ment, we  are  of  opinion  that  the  motions  to  quash, 
sustained  by  the  affidavit  of  the  accused  —  which  ap- 
pears to  have  been  filed  in   support  of  the  motions, 
without  objection  to  its  competency  as  evidence,  and 
was  uncontradicted  by  counter  affidavits,  or  even  by  a 
formal  denial  of  the  grounds  assigned  —  should  have 
been  sustained.    If,  under  the  practice  which  obtains 
in  the  courts  of  the  State,  the  affidavit  of  the  prisoner 
could  not,  if  objected  to,  be  used  as  evidence  in  sup- 
port of  a  motion  to  quash,  the  State  could  waive  that 
objection,  either  expressly  or  by  n<it  making  it  at  tlie 
proper  time.    No  such  objection  appears  to  have  been 
made  by  its  attorney-general  at  the  trial.     On  the  con- 
trary, the  agreement  that  the  prisoner's  verified  peti- 
tion should  be  treated  as  an  affidavit  *'  in  the  considera- 
tion and  decision  "  of  the  motions,  implied,  as  we  think, 
tLat  the  State  was  willing  to  risk  their  determination 
upon  the  case  as  made  by  that  affidavit,  in  connectiun, 
of  course,  with  any  facts  of  which   the  court  might 
take  judicial  notice.     The  showing  thus  made,  includ- 
ing, as  it  did,  the  fact  (so  generally  known   that  the 
court  felt  obliged  to  take  judicial  notice  of  it)  that  no 
colored  citizen  had  ever  been  summoned  as  a  juntrin 
the  courts  of  the  State — aIthou;];h  its  colored  popula- 
tion exceeded  twenty  thousand  in  1870,  and  in  1880  ex- 
ceeded twenty-six  thousand,  in  a  total  population  of 
less  than  one  hundred  and  fifty  thousand  —  presented 
a  pHma  facie  case  of  denial,  by  the  officers  charged 
with  the  selection  of  grand  and  petit  jurors,  uf  that 
equality  of  protection  which  has  been  secured  by  the 
Constitution  and  laws  of  the  United  States.    It  wsf, 
we  think,  under  all  the  circumstances,  a  violent  pre- 
sumption which  the  State  court  indulged,  that  such 
uniform  exclusion  of  that  race  from  juries,  during s 
period  of  many  years,  was  solely  because,  in  the  judg- 
ment of  those  officers,  fairly  exercised,  the  black  net 
in  Delaware  were  utterly  disqualified,  by  want  of  io- 
telligenco,   experience,  or  moral  integrity,   to  sit  on 
juries.     The  action  of  those  officers  in  the  premises  is 
to  be  deemed  the  act  of  the  State;  and  the  refusal  of 
the  State  court  to  redress  the  wrong  by  them  com- 
mitted, was  a  denial  of  a  right  secured  to  the  prisoner 
by  the  Constitution  and  laws  of  the  United  States. 
Speaking  by  Mr.  Justice  Strong,  in  Ex  parie  Virgiuia^ 
we  said,  and  now  repeat,  that  **a  State  acts  bjiti 
legislative,  its  executive  or  its  judicial  authorities.   U 
can  act  in  no  other  way.    The  constitutional  provision, 
therefore,  must  mean  that  no  agency  of  the  State,  or 
of  the  officers  or  agents  by  whom  its  powers  are  exe- 
cuted, shall  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.     Whoever,  by  virtue 
of  public  position  under  a  State  government,  deprive! 
another  of   property,  life  or  liberty,  without  due  pro- 
cess of  law,  or  denies  or  takes  away  the  equal  pruteo- 
tion  of  the  laws,  violates  the  ccnistitutional  inhibition; 
and  as  he  acts  in  the  name  and  for  the  State,  and  is 
clothed  with  the  State's  authority,  his  act  la  that  of 
the  State.    This  must  be,  or  the  constitutional  pro- 
hibition has  no  meaning.'*    Ex  parte  Vfrginia,  100  U. 
S.  830. 

The  judgment  of  the  Court  of  Oyer  and  Tefrmlnerli 
i  reversed,  with  directions  to  set  asid«  th« 
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and  verdict,  as  well  aA  the  (vrder  deiijiiip;  tho  motion 
to  quash  the  indictment  and  panoU  of  jurors,  and  for 
such  prooeedinKS,  uiani  a  further  hearing;  of  those 
motions,  as  may  be  oousistenb  with  tho  principles  of 
this  opinion. 

Waite,  C.  J.,  dissenting.  I  am  unable  to  concur  in 
this  judgment.  We  said  in  Viryiuia  v.  llives^  100  U. 
8.  322,  that  the  mere  fact  that  persons  of  color  bad  not 
been  allowed  to  serve  on  juries  where  colored  men 
were  interested,  was  not  enough  to  show  that  the  de- 
fendants had  been  discriminated  agaiust  because  of 
their  race.  That  is  all  that  was  shown  in  this  case  on 
the  motions  to  quash,  except  that  the  accused  sworo 
in  an  affidavit  that  the  exclusion  of  colored  men  from 
juries  in  Delaware  had  been  because  of  their  race.  I 
cannot  believe  that  tho  refusal  of  the  court,  on  soch 
an  affidavit  unsupported  by  any  evidence,  to  quash  the 
indictment  and  quash  tho  panel  of  jurors  because  the 
defendant  had  been  discriminated  ag:iinst  on  account 
of  his  race,  was  such  an  error  in  law  as  to  justify  a  re- 
versal of  the  judgment.  As  the  motions  bad  once 
been  submitted  on  the  affidavit  of  the  defendant  alone 
and  decided,  it  rested  in  the  discretion  of  the  court  to 
allow  a  rehearing  and  permit  further  evidence  to  bo 
introduced.  The  refusal  of  the  court  to  do  so  cannot, 
as  I  think,  be  assigned  for  error  here. 


TAXATION  OF  NATIONAL  BANK  SHARES. 

UNITED  STATES  CIRCUIT  COURT,  N.  D.  NEW  YORK, 

APRIL,  1881. 


First  Nationai*  Bank  op  Utica  v.  Waters. 

In  an  application  by  a  National  bank  for  an  injunction  to  ro- 
strain  a  State  tax  collector  from  collecting  a  tax  upon  its 
shares,  held,  that  when  tho  laws  of  tho  State  for  the  taxa- 
tion of  general  corporations  and  the  exemption  of  their 
shares  did  not  furnish  the  rulo  for  the  taxation  of  moneyed 
corporations  or  of  capital  invested  in  private  banlcing,  or 
of  personal  property  generally,  the  fact  that  one  rate  of 
taxation  was  imposed  upon  shareholders  In  corporations 
other  than  banks  and  another  higher  one  upon  those  on 
banks,  was  not  a  ground  for  granting  tho  relief  asked  for. 

It  would  seem  that  the  term  *'  moneyed  capital  in  the  hands  of 
individual  citizens,'*  used  In  United  States  Revised.  Stat- 
utes, section  5219,  relating  to  the  taxation  of  National  bank 
shares,  moro  aptly  describes  ready  money  or  capital  In- 
vested in  private  banking  than  that  invested  in  other  cor- 
porations. 

Heidi  also,  that  a  departure  from  the  statutory  requirements 
for  the  assessment  of  taxes  amounting  only  to  an  irregu- 
larity, and  not  rendering  the  tax  void,  would  not  be  ground 
for  enjoining  its  collection. 

ACTION  to  restrain  the  collection  of  a  tax.    Suffi- 
cient facts  appear  in  tho  opinion. 

Ward  Hunt,  Jr.,  and  Miller  <fc  Fincke,  for  complain- 
ant. 

Alfred  C.  Coxe,  for  defendants. 

Wallace,  D.  J.  The  complainant  moves  for  a  pre- 
liminary injunction  to  restrain  the  defendants  from 
the  collection  of  taxes  assessed  against  its  several 
shareholders  on  the  ground,  first,  that  the  laws  of  this 
State  impose  one  rule  of  assessment  and  taxation  upon 
shareholders  in  corporations  other  than  banking  asso- 
ciations, and  another  upon  banks,  whereby  a  higher 
taxation  incidentally  rests  up<ni  tho  latter,  and  as  to 
shareholders  of  National  banking  associations,  thereby 
violates  the  rulo  of  uniformity  prescribed  by  section 
6i219,  Revised  Statutes  United  States;  and  on  the 
second  ground,  that  the  particular  tax  in  this  case  was 
illegal,  because  of  a  departure  in  imposing  it  from  the 
statutory  requirements  prescrilied  for  the  assessment 
sod  collection  of  taxes. 

The  defendant  Waters  it  tax  colleotor  for  the  ward 


in  the  city  of  Utica  in  which  the  complainant's  bank 
is  located.  The  defendant  Kohler  is  treasurer  of 
Oneida  county,  and  has  no  control  over  the  collector 
and  no  part  in  collecting  the  tax  until  the  collector  has 
returned  his  warrant  unsatisfied.  While  he  may  be  a 
proper  party,  he  is  not  a  necessary  one  to  the  contro- 
versy, and  it  is  to  be  determined  as  though  the  col- 
lector were  tho  sole  defendant. 

Upon  the  first  ground,  on  which  tho  motion  is  predi- 
cated, soma  remarks  in  the  opinion  of  Albany  City 
Batik  v.  Maker  may  suggest  the  inference  that  I  was 
disposed  to  hold,  that  if  the  laws  of  the  State  did  mako 
a  discrimination  for  the  purpose  of  taxation  between 
shareholders  in  National  banks  and  shareholders  in 
corporations  genenilly,  against  tho  former,  the  taxation 
under  such  laws  would  be  illegal  as  contravening  the 
law  of  Congress.  But  that  case  did  not  involve  the 
point  now  made,  and  was  argued  and  considered  solely 
upon  the  provisions  of  the  tax  laws  of  1880,  and  with- 
out regard  to  that  section  of  the  general  laws  which 
exempts  shareholders  from  taxation  when  the  cor- 
poration is  taxed  upon  its  capital  stock  or  personal 
property. 

Assuming  that  bank  shareholders  are  taxed  by  tho 
laws  of  this  State  at  a  higher  rate  than  is  imposed  upon 
shareholders  in  other  than  moneyed  corporations,  the 
question  now  is,  are  they  taxed  at  a  greater  rate  than 
is  assessed  *^  upon  other  moneyed  capital  in  tho  hands 
of  individual  citizens  of  the  State  **  within  the  mean- 
ing of  the  law  of  Congress.  Does  the  taxation  im- 
posed by  the  laws  of  the  State  upon  individuals,  on 
account  of  that  part  of  their  personal  property  repre- 
sented by  shares  of  stock  in  corporations  other  than 
moneyed  corporations,  constitute  the  test  and  rule  by 
which  to  determine  what  taxation  is  imposed  upon 
moneyed  capital  in  the  hands  of  individual  citizens,  or 
is  that  test  to  be  found  in  the  laws  which  tax  personal 
property  generally  ?  Or  does  the  taxation  of  neither 
of  these  subjects  of  taxation  furnish  the  test,  and  is  it 
to  be  found  in  the  taxation  imposed  by  the  laws  of  the 
Stato  upon  that  part  of  the  personal  property  of  its 
citizens,  which  consists  of  money  or  shares  of  stock  in 
moneyed  corporations? 

These  questions  have  been  answered  adversely  to 
tho  complainant's  theory  in  several  oases  which  have 
been  considered  by  the  Supreme  Court  of  the  United 
States. 

It  was  the  object  of  the  act  of  Congtess  to  permit 
the  State,  which  creates  corporations  or  allows  them 
to  exercise  their  franchises  within  its  limits,  to  tax 
them  as  its  own  policy  may  dictate,  and  by  its  system 
to  foster  them  by  light  taxation  or  discouraging  them 
by  onerous  taxation,  without  thereby  establishing  a 
rule  to  control  its  taxation  of  the  shares  held  by  its 
citizens  in  National  banks. 

The  States  have  no  power  to  tax  the  capital  of  Na- 
tional Banking  Associations,  but  are  granted  the 
power  to  tax  the  moneyed  capital  of  its  citizens  in- 
vested in  such  shares  to  the  same  extent  as  though  it 
remained  uninvested  therein.  Tho  citizens  of  a  State 
may  invest  their  moneyed  capital  as  they  choose,  and 
must  accept  the  measure  of  taxation  which  is  imposed 
by  the  State  on  tho  character  of  the  investment  they 
have  selected.  If  they  choose  to  invest  it  in  corpora- 
tions or  joint-stock  companies,  they  must  submit  to 
have  it  taxed  upon  the  principles  which  the  State  has 
adopted,  or  may  adopt  f  ot*  tho  taxation  of  such  corpora- 
tions or  joint-stock  companies.  As  the  policy  of  tho 
State  may  dictate  different  modes  and  measures  of 
taxati<ni  for  different  classes  of  corporations,  it  would 
be  difficult,  if  not  impossible,  to  ascertain  the  measure 
of  taxation  for  National  bank  shares  by  that  prescribed 
foroapital  invested  in  oth^r corporations.  Thus,  while 
life  insurance  companies  are  taxed  by  a  franchise  tax 
and  taxation  of  the  shares  exempted,  other  corpora- 
tions are  taxed  upon  their  capital  stock,  while  in  otbers 
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still  the  shareholders  are  taxed  upon  their  shares. 
Which  class  of  corporatious  would  furuish  the  rule  of 
tazatiou  of  shareholders  in  National  banks?  The 
section  should  be  so  construed  as  to  obviate  this  diffi- 
culty and  prescribe  a  rule  capable  of  practical  applica- 
tion. 

Recognizing  the  force  of  such  considerations,  it  has 
been  held  that  the  State,  by  exempting  certain  classes 
of  taxable  property,  partially  or  wholly,  from  taxation, 
does  not  thereby  adopt  a  rule  of  taxation  which  must  be 
applied  to  National  bank  shares  under  the  law  of  Con- 
gress. As  was  said  by  the  chief  justice  in  Hepburn  v. 
School  Directors,  23  Wall.  4S0:  ''It  could  not  have  been 
the  intention  of  Congress  to  exempt  bank  shares  from 
taxation,  because  some  moneyed  capital  was  ex- 
empt." 

In  People  v.  Commissioners^  4  Wall.  244,  a  deduction 
or  allowance  was  made  under  the  laws  of  the6tate  in 
assessments  against  individuals  and  insurance  compa- 
nies on  account  of  investments  in  the  securities  of 
the  United  States,  while  none  was  made  in  assessing 
the  relator  upon  his  shares  in  a  National  bank,  and 
the  tax  was  sustained.  In  Oorgas'  Appeal,  79  Penn.  St. 
149,  the  State  laws  exempted  all  mortgages,  judgpnents, 
recognizances  or  moneys  owing  upon  articles  of  agree- 
ment for  the  sale  of  real  estate,  and  it  was  held  that 
such  exemption  did  not  preclude  the  State  from  taxing 
National  bank  shares  to  the  same  extent  that  moneyed 
capital  other  than  of  the  character  exempted  was 
taxed.  In  Hepburn  y.  School  Directors,  23  Wall.  480, 
the  precise  question  presented  in  Oorgas*  Appeal  was 
ruled  in  the  same  way.  When  an  exemption  or  de- 
duction is  allowed  by  the  laws  of  the  State,  which  is  of 
such  general  operation  as  to  aifect  all  classes  of  taxa- 
ble property,  it  must  be  allowed  in  assessing  shares  in 
National  banks,  because  it  necessarily  is  the  rule  of 
assessment.  The  deduction  was  of  this  character  in 
Albany  Exchange  Nat,  Bank  v.  Hills,  and  because  it 
was  so  recognized  in  assessing  the  National  bank 
shares,  the  assessment  was  declared  void. 

Moneyed  capital  cannot  be  said  to  be  exempt  from 
taxation  by  the  laws  of  this  State,  because  that  portion 
of  it  which  is  invested  in  the  shares  of  various  classes 
of  corporations  is  exempt.  Not  only  does  the  State 
tax  moneyed  capital  generally,  but  the  capital  invested 
in  these  corporations  is  taxed  in  the  hands  of  corpora- 
tions. If  thereby  any  irregularity  is  produced,  more 
would  result  if  shareholders  in  National  banks  were 
wholly  relieved  from  taxation. 

Precisely  what  Is  signified  by  the  language  of  the  act 
of  Congn^ss,  which  declares  that  the  taxation  shall  not 
be  at  a  g^^eater  rate  than  is  imposed  by  the  laws  of  the 
State  upon  '*  moneyed  capital  in  the  hands  of  individ- 
ual citizens,*'  has  never  been  judicially  declared,  al- 
though it  has  several  times  been  determined  what  was 
not  such  moneyed  capital .  . 

In  Lionberger  v.  RousCy  9  Wall.  468,  it  Is  stated  that 
the  enactment  was  intended  to  place  National  banks 
on  an  equality  with  State  banks,  as  to  the  taxation  of 
their  shares  by  the  State.  In  Hepburn  v.  School  Dis- 
triott  2S  Wall.  484,  it  is  said  that  moneyed  capital,  as 
used  in  the  section,  signifies  something  more  than 
money  lent  out  at  interest,  and  comprehends  invest- 
ments in  stocks  and  securities.  In  Adojns  v.  Mayor 
•  of  NaahviUc,  9^  U.  S.19,  the  opinion  is  that  "the  act 
was  not  intended  to  curtail-  the  State  power  on  the 
subject  of  taxation.  It  simply  required  that  capital 
invested  in  National  banks  should  not  be  taxed  at  a 
greater  rate  than  like  property  similarly  invested." 

It  would  seem  that  the  term  *'  moneyed  capital  in  the 
hands  of  Individual  citizens**  more  aptly  describes 
ready  money  or  capital  invested  in  private  banking 
than  it  does  capital  invesled  in  manufacturing  cor- 
porations, insurance  companies  and  the  like.  As  oHgi- 

Ur  used  in  the  National  Banking  Act,  section  41, 
•aiSed  something  different  from  capital  invested 


instate  banking  corporatious,  because  it  was  provided 
originally  that  the  taxation  by  the  States  should  not 
exceed  that  imposed  on  moneyed  capital  in  the  hands 
of  individual  citizens  or  that  imposed  *'  upon  the  shares 
in  any  of  the  banks  organized  under  authority  of  the 
State.**  13  Statutes  at  Large,  112.  It  is  hardly  appro- 
priate to  call  shares  in  manufacturing  or  insurance 
corporations  ''moneyed  capital  in  the  hands  of  individ- 
ual citizens,'*  and  if  it  had  been  intended  to  include  all 
capital  thus  invested,  it  would  have  been  easy  to  do  so 
under  some  such  comprehensive  term  as  personal 
property.  It  seems  more  reasonable  to  believe  that 
while  Congn^ess  was  legislating  to  place  National  bank 
shares  on  an  equality  with  State  bank  shares,  it  was 
thought  expedient  to  place  them  on  an  equality  also 
with  the  capital  employed  in  private  banking,  and 
thus  relieve  them  from  the  danger  to  which  corpora- 
tions are  sometimes  exposed  by  local  prejudices. 

But  whether  this  view  is  correct  or  not  within  the 
cases  referred  to,  the  laws  of  this  State,  for  the  taxa- 
tion of  general  corporations  and  the  exemption  of  their 
shares,  does  not  furuish  the  rule  for  the  taxation  of 
moneyed  corporations,  or  of  capital  invested  in  pri- 
vate banking,  or  of  personal  property  generally,  and 
the  complainant  must  fail  upon  this  branch  of  its 
case. 

As  to  the  second  ground  upon  which  the  motion 
rests,  as  the  collector  is  a  ministerial  officer  who  must 
ol>ey  the  mandate  in  his  hands  for  the  collection  of  the 
tax,  the  complainant  cannot  succeed  unless  the  tax  is 
void,  because  illegal  as  distinguished  from  irregular. 
The  assessment-roll  and  warrant  annexed  for  the  col- 
lection of  the  taxes  constitute  the  mandate  of  the 
officer,  and  the  legality  of  his  proceedings  under  them 
may  be  determined  by  the  principles  which  apply  to 
the  case  of  an  officer^acting  under  a  judgment  and  exe- 
cution. 

The  rule  is  thus  stated  in  Erskine  v.  Holmback,  14 
Wall.  613 .  If  an  officer  or  tribunal  possess  j urisdiction 
over  the  subject-matter  upon  which  judgment  is 
passed,  with  power  to  issue  an  order  or  process  for  the 
enforcement  of  such  judgment,  and  the  order  or  pro- 
cess issued  thereon  to  a  ministerial  officer  is  regnlar  on 
its  face,  showing  no  departure  from  the  law  or  defect 
of  jurisdiction  over  the  peraon  or  property  affected, 
then,  in  such  cases,  the  order  or  process  will  give  full 
and  entire  protection  to  the  ministerial  officer  against 
any  prosecution  which  the  party  aggrieved  may  insti- 
tute against  him,  although  serious  errors  may  have 
beenoommittedby  the  officer  or  tribunal  in  reaching 
the  conclusion  or  judgment  upon  which  the  order  or 
process  issued. 

Tested  by  this  rule,  the  collector  in  the  present  case 
is  protected  by  his  warrant  in  collecting  the  tax. 

Doubtless  the  fair  construction  of  the  Revised  Stat- 
utes, and  the  charter  of  the  city  of  Utica,  requires  that 
when  the  assessment-roll  for  a  given  ward  is  delivered 
by  the  board  of  supervisors  to  the  treasurer  of  the  city 
of  Utica,  the  amount  of  the  tax  paid  by  each  tax  payer 
shall  have  been  extended  and  shall  appear  upon  the 
rolL     But  every  thing  had  been  done  which  was  re- 
quired to  give  the  board  of  supervisors  jurisdiction,  for 
the  purposes  of  equalization  of  taxes  and  for  carrying 
out  the  detail  of  the  assessment,  which  the  assesson 
had  made.    The  board  of  supervisors  had  determined 
the  rate,  and  the  assessors  had  determined  the  valua- 
tion .    It  was  the  duty  of  the  city  clerk  of  Utica  to  ex- 
tend the  tax.    He  omitted  to  do  so,  as  to  the  stock- 
holders of  the  complainant,  until  after  the  roll  had 
been  delivered  to  the  treasurer.    From  the  nature  of 
the  act,  and  from  the  character  of  the  official  to  whom 
it  is  intrusted,  the  act  is  evidently  a  clerical  one.    No 
substantial  injury  could  result  from  the  omission  to 
perform  it.    The  computation  and  Intertion  of  the 
amount  of  the  tax  after  the  roll  had  been  dellTevad  to 
the  treasurer  was  an  irregolari^.    It  was  doB«  Iqr  ttia 


THE  ALBANY  LAW  JOURNAL. 


poraou  wbosaduty  it  w«  to  do  it.  It  waa  douo  af- 
ter all  ttie  data  to  be  a^oertniued  bj  tlio  BBaeagora  uod 
the  board  of  auperris'iru  had  tieou  uacertBiued  acoord- 
tu(c  to  law.  Ill  effuct  aud  chamctur,  it  wag  as  Ctiungh 
th6  olark  of  a  court  In  eriteriug  a  Judguiciit  liad  oom- 
puted  tiiH  sum  ndjudgBd  duemben  tbe  verdict  of  a  Jury 
ortbe  deoiBiuLi  of  a  judBo  had  determined  every  tiling 
esaeutiitl  tu  tlio  Judgoieiit.oioept  tberesuitot  amatba- 
aiaticat  cuiuputatlnu.  No  one  would  couteud  tbat 
auob  a  Judgment  would  be  void.- 

Wbeii  tba  osxeaHment-roll  and  narrant  cama  to  tbe 
hands  of  tba  collootor,  they  were  apparently  r^ular. 
In  tbeouaa  ot  -^lliiiiiiv  City  Dank  v.  Malitr.  tbe  bmbss- 
ura  bad  omitted  lo  perform  nn  act  pmroqulaile  to  their 
Buthority  tu  miika  any  oasoaanieiit,  and  tbo  asssBBment 
waa  therefore  ruid.  Hero  it  waaainiply  irregular.  lu 
BeUinaer  v.  Oraij.  61  N.  Y .  010,  and  in  Wentfnll  v.  Prfs- 
^>ll,  ia  id.  31D,  tbe  defnot  in  the  prooeedium  by  which 
the  tiki  niLB  imposed  appeared  lu  tbe  papers  which 
coiiatituCed  the  procoaa  of  tbe  collector  for  culiecling 
tbe  tax. 

Tbe  complaiuantcannotsueoaad  upon  either  branch 

Motion  for  injuuctiou  denied. 
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COKTIl  A  CT— A  O  R1j:E1H  EN-1 

upon  n  mortgage  he  bad  executed.  H.,  without  author- 
ity from  B..  paid  tbe  amount  ot  the  mortgage  to  a 
receiver.  <o  whoan  handa  it  was.  aud  the  receiver  aatis- 
Bed  and  diaohnrged  tbo  mortgage  and  delivered  it,  with 
the  Batiafactiun,  to  H.  Thereafter  an  notion  to  foro- 
oloae  the  mortgBRe  waa  oomnienDod  by  one  ctnlmlng 
to  own  it,  and  B.  pleaded  payment.  Thereafter  H. 
and  B.  made  au  agreement  iu  writing  in  which,  after 
reciting  the  above  facta,  it  was  agreed  oil  the  part  ot 
H.  to  furnish  to  B.  tbe  papers  and  evidence  iieoeHaarjr 
to  deteattbe  action,  and  B.  aiidT.,  a  Junior  mortgage!?, 
on  their  part.  In  ooneideratiim  that  H.  should  furnlah 
such  [lapcra  and  that  thereby  such  oatioii  should  be  de- 
feated and  a  recovery  on  the  mortgage  finally  pre- 
vented, agreed  to  pay  H.  half  tbe  amount  ot  the 
tnortgoge,  I/eld.  that  the  contract  waa  nut,  on  its  face, 
lilegui,  and  tbo  olroumstuncei  did  not  render  St  ao. 
Tbo  reapeotivo  rights  and  oliligatlona  ot  H.  and  B., 
RTOwinn  cut  of  tbo  payment  by  I!.,  were  not  free  trom 
doubt,  and  thero  was  no  objaotioii  if  B.  availed  blm- 
eelt  of  tbo  act  of  11.  in  his  agreeing  to  pay  him  iu  part 
for  bis  advances.  There  is  no  authority  tor  so  exten- 
sive a  propoBitii>n  us  this,  that  every  agreement  made 
by  A  third  person  I"  turnlBh  evidence  in  a  Utigatlou,  tor 
a  compenaatioN.  crintingeiit  upon  the  event,  is  illegal. 
In  Stanley  V.  Juliet,  7  Biiig.  3GD,  it  was  held  that  on 
agreement  made  by  a  third  person  to  crimuiunicaCo  to 
one  claiming  to  have  been  defrauded  such  information 
BB  would  enable  bini  to  recover  damajjea  tor  the  traud, 
and  to  cuilearor  to  procure  evidence  to  substantiate 
tbe  claim,  upon  cucditioii  of  receiving  a  portion  ot  the 
num  reooverKd,  wasiliegHl.  But  in  Ibat  case  the  one 
making  the  offer  was  an  entire  stranger  in  iutereaC  to 
the  proposed  litigation,  aud  tba  court  said  that  eucb 
an  afcreement  wits  illegal  from  its  maitifest  tendency 
tr)  prevent  justice.  Here,  II.  bad  an  interest  iu  the 
BubJectot  tbe  iltigntion.  Tbe  mere  tact  that  tbe  agree- 
ment might  turuiab  a  temptation  lo  n.  tu  prevaricate 
or  turniah  taise  testimony,  did  not  stamp  tbe  agree- 
ment as  Illegal  ptr  se.  Judgment  affirmed.  iFeUhig' 
(on  V.  Krtly.  Opinion  by  Andrews,  J. 
[Decided  March  £!,  ISel.] 

PAnTrriCIN  —  DBVISB  or  LAND   WITH  ADTHOIlrtr  TO 
BXECUTORTU  LEASE  AND  SBLLrOR  rUOPOSE  Or  BlVtS- 

ton  vssra  ho  title  ih  BENErioiARV  —  consthdction 
or  ntu.  — Testator  left  six  children.    His  will,  after 


giving  a  small  pecuniary  legacy  and  some  household 
artiolea,  gives  five-aixtha  of  his  reaiduary  estate  to  five 
ot  his  children,  an  follows :  "  I  will  uud  bequeath  uuto 
A,  B,  C,  D  and  E  Qve-sixtbs  ot  all  the  residue  and  n- 
maiuder  ut  all  my  estate,  both  real  and  peraouai  ot 
every  name  aud  nature,  to  ba  equally  divided  tietweea 
them."  Tbe  remaining  one-alxth  ho  gave  to  u  trustee 
in  trust,  to  "to  pay  over  to  my  aon  F  the  intareet" 
during  life,  with  authority,  in  a  certain  oontingenoy, 
to  pay  auy  part  of  the  prluclpoi.  aud  at  F's  death  to 
pay  the  •■  surplus  then  remaining  In  bis  hnuds  "  toS"! 
childFOu.  Tbe  Qnnl  olauae  waa  this :  "  I  will,  aathor- 
iio  aud  empower  my  executor,  hereinafter  named,  to 
sell  and  oouvey  by  deed,  any  and  nil  my  real  estate,  at 
such  time  and  In  such  manuor  na  be  shall  think  it 
proper  tor  the  iuten/st  of  my  estate,  and  to  rent  and 
lease  the  same  until  thus  sold.  Also.  I  do  hereby  ap- 
point my  sou  William  T.  Morse  executor,"  etc.  Held, 
that  tbe  will  created  a  valid  express  trust  in  the  exeoa- 
tor.  Duderthe  Revised  Statutes,  to  sell  lunda  tor  tbe 
benaBt  of  legatees  under  1  R.  S.  73S,  i  65.  subd.  2,  and 
tbat  the  children  of  tbe  teatator  took  no  title  or  estate 
lu  the  land.  One  of  lastator's  sona  could  not,  there- 
fore, maintain  an  action  for  the  partition  of  tba  land. 
Authority  tu  au  executor  to  sell  lunda  veata  no  estate 
in  him,  unleaa  acoorapuuied  with  a  right  to  receive  the 
rents  and  profits,  but  the  ianda  descend  to  the  helra  or 
paHS  to  tbe  deviaees.  subject  to  tba  power.  2  R.  8.  729, 
e  S!  1  4  Rent  Com.  321 ;  Crittenden  v.  Fairchild.  U  N. 
Y.3W;  Hetzelv.  Barber. es id.  1;  Prenticev.  Janiaen. 
70  id .  478.  Iu  this  will  the  power  ot  sale  is  accompa- 
nied by  tbe  power  to  rent,  which  carries  with  it  the 
right  to  receive  the  rents  and  proOts,  and  it  ia  clear 
that  the  power  ot  sale  waa  conferred  tor  tbe  purpoae 
ot  oouvoralon  and  distribution  of  the  prooeoda  of  aole 
among  testator's  chUdren.  8^o  Fiaher  v.  Banta.  06  N. 
Y.  408;  Mursh  v.  Wheeler.  2  Edw.  Cb,  150;  Kinnier  v. 
Rogers.  iS  S.  Y.  G31;  Moncriet  v.  Rosa,  fiO  Id.  tSL 
See.  also,  austaliiing  the  general  conclusion.  Veniou  r. 
Vernon,  S3  N.  T.  351,  and  cases  olted;  Brewster  v. 
Striker,  3  id.  19.  It  partition  should  be  allowed,  the 
object  of  tbe  testator  would  1>e  frustrated  by  allowing 
a  portion  of  the  lieueQclsrieg  to  bind  the  others  and 
compel  a  sale  by  an  election  to  reconvert  their  par- 
ticular abares  into  realty.  Hrmoway  v.  Itadcliff,  23 
Ben.  103;  Craig  v.  Leaiio,  3  Wheat.  677;  Sneira  Prlno. 
of  En.  100-171.  Judgment  nfBrmud.  Moras  T.  JforK. 
Opinion  by  Andrews,  J, 
[Decided  April  ID,  1881.] 

Rbcei' 


iHEDiT.— In  an  action  by  the  reoelvor 

of  au  insolvent  bank  to  recover  the  amount  ot  Bti  over 
draft,  it  was  sought  by  defendant  to  reduce  the  amount 
due  trom  him  by  applying  to  hia  credit  balances  due 
trom  the  bank  to  certain  depositors,  which  snob  de- 
positors had  attempted,  by  cbecica  drawn  on  tbo  bank 
about  the  time  ot  its  failure,  to  tmnafer  tu  defendant's 
account.  Certaluof  thaaa  checks  which  were  accepted 
by  au  olScer  ot  tbe  bank,  came  into  the  reeaiver'a 
hands  and  were  retained  by  him,  and  it  was  claimed 
by  deleudant  that  this  retention  aiuounted  to  a  ratifi- 
cation of  the  act  of  the  oIHoer  of  the  bank  who  re- 
oeivod  them.  Held,  that  tbe  net  of  tbe  receiver  could 
not  Ih)  ao  oana trued.  He  waa  tbe  mere  oflloer  at  the 
court  and  powerleaa  lo  do  any  thing  eloopt  aa  provided 
by  law  or  directed  by  tbe  court.  'The  receiver  is  de- 
aorlbod  aa  un  olQoer  of  the  court,  a  trustee  tor  the 
creditors  and  a  repreaeutatlvo  of  tbe  corporstiou. 
Deveudort  v.  Barclay,  23  Barb,  059.  It  has  been  held 
that  he  cannot  waive  a  teohnioal  defense  iMoEwert  v, 
Lawrence.  Hoff.  L'h.  176).  or  the  rights  of  tbe  creditors 
tor  whose  protection  he  was  appointed,  Reiily  v.  Da- 
aenbury.  lOJ.  &  3.  238.  See.  also.  High,  on  R«celT.. 
i  183.    It  under  tbe  authority  derived  from  the  HMt> 
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ute  tba  receiver  in  tb  Is  cue  had  tho  power  tn  allow  a 
Kst-oir  (2  R.  S.  409,  9i  08.  T4,  Lawfl  IMS,  ob.  836,  S  U), 
tbiit  power  did  nob  extend  to  a.  onso  wbara  no  mutual 
debts  aubslEted  nb  the  dnte  of  Ilia  appoiiitmeiic  and  a 
demand  bad  been  afterward  asBigned  til  effeat  auoh 
pnrpoBO.  In  re  Vmi  Allen,  3T  Barb.  231.  JudtcmoiiC 
afBrmed.  Van  Dyck  v.  SleQitadt.  Opinion  b; 
Pinoli,  J. 
[Deoided  April  26. 1881.] 

WILL- 


'S, died  iu  tbia  Slute.  leuviug  a.  will,  lu 
wbioh  aba  gave  legacies  to  peraoiiB  in  New  Yorlc  nnd 
also  to  perBons  iu  Michigan,  but  directed  Chat  tbe  New 
Torlc  legatees  should  be  Drst  paid.  She  appointed  P., 
B  resident  ot  thia  State,  executor  fur  carrying  out  tbe 
pmvialniia  ot  the  will  "surnrna  the^  relate  to  part  led 
nud  property  In  thla  State,"  and  G.,  ot  Mlobigan,  ei- 
eeutur  "(or  every  thing  ho  tar  as  they  relate  topariiua 
and  property  in  tbe  State  of  Mloblgan  and  elaewhorc." 
P.  presented  the  will  to  a  surrogate  in  tbia  State,  and 
It  was  admitted  Co  probate,  and  he  qualified  oa  execu- 
tor. tTpuu  lu  authentioated  copy  ot  the  will  and  its 
probate  iu  this  State  the  w  111  was  admitted  to  probate 
In  Hicblgan.  and  G.  quallBed  aa  ezeoutor.  P.  took 
posseaaion  of  teatatrlx's  assuts  In  New  York,  and  after 
paying  her  debts  here  there  was  nothing  left  for  dia- 
trlbution  to  tbe  legatees.  After  payment  of  ber  debts 
in  Michigan  there  wus  left  In  the  hands  ot  tbe  Mlohi- 
Kftn  executor  more  than  enough  to  pay  the  New  York 
legatees.  P.  demanded  from  the  Michigan  exeout'ir 
enough  of  the  luiidH  of  loatatrU  in  bia  bands  to  pay 
the  New  York  legatees,  but  payment  was  refused. 
.Hrlrj,  that  P.  was  not  bouud  Co  bring  action  In  tbe 
Ulchlgan  courts  to  compel  tbe  executor  there  to  pay 
over  tbe  aaaeta  in  bia  hands,  or  a  sufflclcnoy  thereof  to 
pay  tbe  New  York  legatei-'s,  and  that  be  aould  not  bo 
charged  with  tbe  Michigan  oaaeta,  (or  a  failure  to  do 
BO.  Teatatrlx  bad  tbe  power  to  uame  P.  executor  for 
this  Slate,  and  G.  (or  Michigan  (3  Bedt.  on  WiUa. 
63-73;  WiUlaniB  on  Eirs.  217;  Despnrd  v.  Churchill,  &3 
2f.  Y.  192;  Hartnett  v.  Wandcll,  l»  Id.  3S0);  and  to 
oonBne  each  iu  bia  duties  to  tbe  State  for  which  he  waa 
sppoluled.  The  Uiohlgau  executor  has  tbe  aame  au- 
tborlty  in  his  State  that  the  New  York  one  baa  In  hia, 
and  neither  la  respnuaible  tor  tho  assets  In  poBsesslon 
•if  tho  other.  The  administration  In  Michigan  la  in  no 
reapecC  auxiliary  tn  that  in  New  York.  Iu  each  State 
the  executor  derlvea  hia  title  from  tbe  will  and  out 
Irom  the  letters  iBaued  to  him.  Even  If  P.  and  G. 
were  joint  eiecuturs  In  tbis  State,  P.  oould  not  have 
compelled  tbe  aurrender  by  G,  of  assets  iu  his  hands, 
and  would  nob  have  been  ofaargeablu  with  tlicm.  Burt 
-v.  Burt,  11  N.  Y.  t6:  Adnir  v.  Bremmer,  71  id.  530. 
In  tbe  caaes,  Sbultz  v.  Pulver,  11  Wend.  303,  and  Mat- 
ter of  Butler,  3S  N.  Y.  397,  in  which  exxoutora  were 
ehartced  with  asaeta  out  u(  tbe  State,  thero  was  no  od- 
luiiiidtraClon  elsewhere  but  in  tbia  Stale.  Judgment 
Bfflrmod,  Sherman  v.  Pagt.  Opinion  by  Earl,  J. 
[Decided  April  19,  ISSl.] 


EHIHBN'F    domain — TITLE  TO 

— 0ANA1^WU»T  18,-TbuStBteor  Indiana,  under  i la 
internal  Improvemeut  ncl,  located  a  canal  througb  the 
lands  of  C.  iu  that  State,  entered  the  lands  and  cnn- 
•tnio ted  works  designed  for  a  canal.  The  canal  was 
In  part  oompleted,  water  let  in,  and  to  some  extent 
navigated,  but  not  In  thp  portion  that  pnaaed  through 
C.'a  land.  Tbe  banks  weru  built  on  that  portion,  and 
-water  let  In.  but  uo  navigation  took  place,  and  a  lock 
stHT  iijr  trasjjBTer  aulBoleiitlyoaiDploted  to  allow  boata 


to  pass  through.  No  compuusatlon  was  mode  C.  tor 
the  lands,  other  than  the  benefit  to  be  derived  by  bim 
from  the  canal.  Thereafter  the  State  leased  the  power 
from  the  water  running  through  tbe  canal.  Under 
the  later  ludlauadeclaiuns,  when  lands  were  taken  by 
the  State  under  the  internal  improvement  taws,  and 
justcompeuaation  made  to  theoivuers.  Ibetitlelu  fee 
was  tranaferred  from  tho  owner  to  the  Btato.  Water- 
workaCo.  V.  Burkhart,  41  lud.  364;  Nelson  v.  Fiem- 
lug.  5G  id.  310.  The  elirlier  decisions  we™  tbe  other 
way.  Edgortou  v.  Huff,  26  Ind.  at,.  But  until  com- 
pensatlon  has  been  mndo  title  does  not  poaa,  Rubot- 
torn  V.  McCIure,  H  Bhickf.  508;  Hanklns  v.  Lawrence, 
id.  260.  See.  also,  to  the  same  effect,  tlsewhere.  Rax- 
ford  v.  Knight,  UN.  Y.31J;  Nichols  v.  S'lm.&Een. 
II.  Co.,  13  Me.  ^0;  Cushmau  v.  Smith,  31  id.  25S.  Htid. 
that  even  i(  the  beueQC  to  C.  (rom  the  opening  and 
operation  of  the  canal  would  have  been  BulBcieut 
compensation  (or  the  lands  appropriated  therefor, 
there  was  not  such  a  canal  conatructed  as  the  internal 
Improvement  aat  contemplated,  and  Cunseqiiently 
Ibere  woa  not  compensation  for  tho  land  taken  from 
r.,  and  the  title  to  the  land  never  vaatodln  the  State, 
but  remained  Iu  C.  A  canal  iu  the  aense  that  term 
implies  In  this  oonneollou  means  a  navigable  public 
highway  for  the  tranaportallon  of  porKous  and  property. 
It  must  not  only  be  in  a  condition  to  bold  water  that 
can  bo  used  fur  navigation,  but  it  must  have  In  It,  aa 
,pnrt  ot  the  structure  Itself,  the  water  to  be  navigated 
ready  (or  uae.  Suoh  an  Inatrumentality  (or  "tbe  nd- 
vuncement  uf  the  wealth,  proa|)erity  and  ohsneler  u( 
the  Slate "  (Rubottom  t.  McClure,  fiipro,  fi07)  nii^t 
confer  beneQts  that  would  be  a  juBt  oompeuaation  (or 
the  private  property  taken  tor  its  uae,  but  until  Bneb  a 
structure  is  actually  (urnlshecl  complete,  It  can  In  no 
proper  aonso  be  auld  that  the  works  have  bean  oon- 
etructed  front  which  the  benefits  that  are  to  make  the 
compeuSBtlon  Can  procned.  A  mill-race  carrving  water 
for  bydrauUa  purpoaea  Is  not  onnugh.  There  must  be 
acanol  fitted  iu  all  reapects  tor  navigation  and  open  to 
public  use,  before  tbe  benefits  can  accrue  to  tbe  owner 
which  are  under  the  law  to  overcome  hia  claim  (or 
damages.  Decree  o(  V,  S.  Clre.  Cc,  Indiana,  oBBrmed. 
Keitttedy  v.  City  of  indlunapolu.  Opinion  by  W^te, 
(J.  J. 
[Decided  March  30,  ISSl.] 

—  PluiiitifT.  an  insurance  company, 
brought  action  lu  tbe  United  Statee  Circuit  Court  for 
the  distriot  of  Michigan,  against  an  Infant,  to  have 
cancelled,  aa  fraudulent  and  void,  a  policy  issued  by 
plaintiff  upon  the  life  of  the  defendant's  father  for  the 
benefit  of  defendant,  and  to  enjoin  defendant  from 
maintaining  any  suit  Ihereupou.  The  infant  was  not 
at  the  tlmuareaideiitot  Mlcbl{>Bn,  but  bod  left  that 
Slate  and  gono  to  Minnesota  to  reside.  No  peraoual 
aervlce  ot  process  waa  mado  upon  him.  but  upon  ■ 
report  by  Che  marshal  of  the  fact  that  defendant  had 
tempornrlly  left  tbe  State,  and  that  homiido  service  on 
his  geiiemi  guardian,  thla  was  declared  aufflciont  aer- 
rice  by  tbeCircuit  Court,  which  tbereupoe  appointiid 
a  guardian  ait  litem,  who  appeared  and  represented  tba 
Infant  in  tbe  buit.  The  infant  had  no  property  in 
Michigan.  Iltld,  that  the  Circuit  Court  obtained  no 
Jurisdiction  of  Ihu  infant,  and  a  decree  against  such 
Infant  was  void.  The  jurisdiction  poiweased  by  the 
Engliah  oourta  of  chanoerr  from  the  supposed  del«Ka- 
tiou  of  the  authority  of  the  crown  as  parens  palria  U 
more  frequently  exercised  In  this  country  by  ibe 
courts  ot  the  States  than  by  the  courts  of  thp  Ciillsd 
StatA.  It  ta  tho  Slate,  and  no!  the  Fcdeml  Qoveni- 
me nt,  except  in  the  Territories  and  the  District  at 
Columbia,  which  atands,  with  reference  to  tbe  pervol 
and  property  or  iufanta,  la  Iba  alluUloa  at   pM* 


THE  ALBANY  LAW  JOURNAL. 


476 


patriae.  Accordinglj,  provisiou  is  made  by  law  iu  all 
the  States  for  the  appoiutment  of  such  guardiaus, 
whose  duties  and  powers  are  oarefallj  defined.  The 
authority  of  the  Federal  courts  can  only  be  invoked 
within  the  limits  of  a  State  for  such  an  appointment 
where  property  of  the  infant  is  involved  in  lefcal  pro- 
ceedings before  them,  and  needs  the  care  and  super- 
vision of  an  officer  of  that  kind.  In  such  a  case,  to 
preserve  the  property  from  destruction  or  waste,  the 
Federal  courts  may  appoint  a  guardian  to  take  care  of 
it  pending  the  proceedings.  And  those  courts  will 
always  see  that  a  proper  'guardian  ad  litem  has  charge 
of  the  infant's  interests  where  bis  property  is  involved 
in  proceedings  before  them.  This  is  the  extent  of 
their  authority.  The  statute  of  Michigan  requiring 
the  general  guardian  of  an  infant  to  **  appear  for  and 
represent  his  ward  in  all  legal  suits  and  proceedings, 
unless  when  another  person  is  appointed  for  the  pur- 
pose as  guardian  or  next  friend,"  does  not  change  the 
necessity  of  service  of  process  upon  the  defendants  in 
a  case  before  a  court  of  the  United  States  where  a  per- 
sonal contract  alone  is  involved.  It  may  be  otherwise 
in  the  State  courts ;  it  may  be,  that  by  their  practice, 
the  service  of  process  upon  a  general  guardian,  or  his 
appearance  without  service,  is  deemed  sufficient  for 
their  jurisdiction.  In  s*me  States  such  maybe  the 
fact,  but  the  State  law  cannot  determine  for  the  Fed- 
eral courts  what  shall  be  deemed  sufficient  service  of 
process  or  sufficient  appearance  of  parties.  Substituted 
service,  by  publication,  against  non-resident  or  absent 
parties,  allowed  in  pome  States  in  purely  personal 
actions,  is  not  permitted  in  the  Federal  courts.  Such 
service  can  only  be  resorted  to  where  some  claim  or 
lien  upon  real  or  personal  property  is  sought  to  be 
enforced,  and  the  decision  of  the  court  will  then  only 
affect  property  of  the  party  within  the  district.  R.  S., 
§  738.  In  all  cases  brought  to  enforce  or  cancel  per- 
sonal contracts,  or  to  recover  damages  for  their  viola- 
tion, .the  statute  requires  a  personal  service  of  process 
upon  the  defendants,  or  their  voluntary  appearance. 
And  the  equity  rules  qualify  the  statute  only  so  far  as 
to  allow,  iu  cases  of  husband  and  wife,  a  copy  of  the 
subpoena  to  be  delivered  to  the  husband,  and  in  other 
cases  a  copy  to  be  left  at  the  dwelling-house,  or  usual 
place  of  abode  of  the  defendant,  with  some  person  who 
is  a  member  of  or  resident  in  the  family.  In  either 
mode,  the  defendant  is  to  be  served  within  the  district, 
and  until  such  service  or  his  appearance,  the  court  has 
no  jurisdiction  to  proceed  or  to  render  a  decree  affect- 
ing his  rights  or  interest.  There  being  here  no  prop- 
erty of  the  infant  defendant  within  the  district  of 
Michigan,  which  the  court  could  lay  hold  of — and  he 
being  absent  from  it— there  was  no  foundation  laid  for 
any  progress  by  the  court  in  the  case.  It  never  acquired 
jurisdiction  over  the  infant;  it  could  therefore  ap- 
point no  guardian  ad  litem  for  him,  and  the  decree 
rendered  against  him  was  ineffectual  for  any  purpose. 
Cases  considered  and  distinguished,  Preston  v.  Dunn, 
25  Ala.  513;  lU^bb  v.  Lessee,  15  Ohio,  699;  Gronfierv. 
Puymirol,  19Cal.  629;  Bustead  v.  Tates,4  Dana  (Ky.), 
429.  See,  also,  Pennoyer  v.  Neff,  95  U.  S.  714.  Judg- 
ment of  U.  S.  Circuit  Court,  Minnesota,  affirmed. 
New  York  Life  Insurance  Co,  v.  Bangs.  Opinion  by 
Field,  J. 
[Decided  May  2,  1881.] 

Municipal  bonds— juribdiotion— State  btatutb 
rkquirino  validitr  to  bs  dbterminsd  bt  county 
COUKT,  WHEN  VALID.  —  In  an  action  in  the  United 
States  Circuit  Court  brought  against  a  county  iu  Ar- 
kansas, upon  county  warrants,  by  a  citi2sen  of  another 
State,  the  defense  was  that  on  January  4,  1876,  the 
Coanty  Court  of  the  county  made  an  order  in  conform* 
Hy  to  the  act  of  the  Arkansas  legislature  of  January 
d,  1867,  calling  in  all  the  outstanding  warrants  of  the 
oooiity,  looludiDg  those  sued  on  in  this  oaae,  for  the 


purpose  of  examining,  cancelling,  and  re-issuing  the 
same,  fixing  Friday,  the  7th  day  of  April  of  that  year, 
as  the  limit  of  time  for  presentation  of  said  warrants. 
The  order  notified  all  persons  holding  these  warrants 
that  they  might  deposit  them  with  the  clerk  any  time 
prior  to  that  day,  and  that  on  failure  to  do  so  the  hold- 
ers of  said  warrants  would  be  forever  barred  from  any 
claim  on  their  account  against  the  county.  These 
warrants  not  being  presented,  were  formally  declared 
to  be  barred  by  order  of  the  County  Court.  The  war- 
rants were  issued  after  the  act  mentioned  was  passed, 
and  at  the  time  the  order  calling  them  in  was  issued 
were  the  property  of  a  citizen  of  Arkansas.  This  suit 
was  commenced  before  the  time  limited  by  the  order 
for  bringing  in  the  warrants  had  expired.  Held^  that 
the  statute  of  Arkansas  mentioned  was  valid,  and  the 
order  a  proper  one,  and  that  the  holder  of  the  warrants 
having  failed  to  comply  with  it,  his  right  to  recover 
upon  them  was  barred.  Judgment  of  U.  8.  Ciro.  Ct., 
E.  D.  Arkansas,  reversed.  Ouachita  County  Y,WolcotL 
Opinion  by  Miller,  J. 
[Decided  April  11, 1881.] 

Title  —  to  government  IjAnds  —  subject  to 
right  of  wat  previously  granted  to  railroad 
COMPANY.  —  Congress  in  1866  made  two  grants,  one  of 
lands  to  the  State  of  Kansas,  for  the  benefit  of  the  St. 
Joseph  ;and  Denver  City  Railroad  Company,  in  the 
construction  of  a  railroad  from  Elwood  iu  that  State 
to  its  junction  with  the  Union  Pacific  via  MaryviUe; 
the  other  of  a  right  of  way  directly  to  the  company 
itself.  The  lands  consisted  of  alternate  sections, 
designated  by  odd  numbers,  on  each  side  of  the  line 
of  the  proposed  road.  Their  grant  was  subject  to  the 
condition  that,  if  at  the  time  the  line  of  the  road  was 
definitely  fixed,  the  United  States  had  sold  any  section 
or  a  part  thereof,  or  the  right  of  pre-emption  or  home- 
stead settlement  had  attached  to  it,  or  the  same  bad 
been  otherwise  reserved  by  the  United  States  for  any 
purpose,  the  secretary  of  the  Interior  should  select  an 
equal  quantity  of  other  lands  nearest  the  sections 
designated,  in  lieu  of  those  appropriated,  which  should 
be  held  by  the  State  for  the  same  purposes.  The  grant 
of  the  right  of  way  was  by  words  in  prcesenti^  contain- 
ing no  reservations  or  exceptions.  Held^  that  the  title 
to  the  lands  attached  from  the  date  of  the  act  of  Con- 
e^ss.  Missouri,  Kansas  frV.  R.  Co.  v.  Kansas  Pacific 
R.  Co.,  97  U.  8.  4»r-8;  Leavenworth,  L.  &  G.  R.  Co.  v. 
United  States,  92  U.  8.  733.  And  that  the  right  of  way 
vested  in  the  company  over  such  line  as  it  should 
locate,  and  all  persons  acquiring  any  portion  of  the 
public  lands  after  the  passage  of  such  act  took  them 
subject  to  the  right  of  way  conferred  by  the  act. 
Judgment  of  Nebraska  Supreme  Court  reversed.  St. 
Joseph  Sc  Denver  City  Railroad  Co,  v.  Baldwin,  Opin- 
ion by  Field,  J . 
[Decided  May  2, 1881.] 


NORTH  CAROLINA  SUPREME  COURT  AB- 

STRACT.* 

JANUARY,  188L 

• 

PABTNKBSHIP— AGREEMENT      BY    ANOTHER     WITH 
LAND  OWNER  TO  WORK  LAND  ON  SHARES.— An  agri- 

oultoral  agreement  between  two  persons,  one  to  fur- 
nish the  outfit  and  the  land,  and  the  other  to  hire  the 
laborers  and  superintend  the  farm  during  the  year,  the 
former  to  provide  money  to  carry  on  the  business,  half 
of  which  to  be  repaid  him,  and  the  profits  to  be  divided 
l>etween  them,  creates  the  relation  of  partners.  Where 
the  land  owner  in  such  case  executed  an  agricultural 
lien  to  R.  for  advancements  to  carry  on  the  common 
business,  a  partnership  debt  was  thereby  created,  and 
the  property  in  the  crop  vested  in  R.  to  secure  its  pay- 

*  To  appear  In  84  North  Carolina  Beports. 
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meat.  Holt  t.  Eeruodlo,  1  Ired.  199;  Leirii  t.  Wll- 
kin*.  Pbll.  Bq.  303,  olUd;  ms,  kUo,  CurtU  v.  Caah,  64 
N,  C.  41;  Bevnolie  v.  Pool    Oplulon  by  Smith.  C,  J. 

STATDTE  or  IBAtJOS  —  AQBCEMENT  to  FA.T  DIBT  Of 

ANOIHEB.— A  parol  prumlae  to  pay  the  debt  ot  an- 
otber  out  ot  property  pUoed  by  the  debtor  ta  tha 
hkuds  ot  the  promisor,  who  oonverta  the  aune  into 
money,  Is  not  wlcblu  the  (tntate  ol  (raiids.  It  is  an 
oriKlii^  aud  iudepeudent  promise  founded  npoaanew 
oonsideratlou.  In  oouatming  this  statute  It  may  be 
laid  doiTD  aa  a  general  rule  that  a  promise  to  ansirer 
tor  the  debt,  detault  or  mlscairiBge  ot  another,  tor 
which  that  other  remains  liable,  must  be  inwrltiug; 
contra,  where  the  other  does  not  remain  liable.  There 
are  numerous  exoeptlona  to  this  rule.  In  oasea  where 
the  promise  to  pay  the  debt  ot  another  arises  out  ot 
some  new  and  ortglnal  coast  deration  ot  beneOt  or 
harm  morlng  between  the  orlKlual  oonCraotLiK  par- 
ties, the  statute  does  not  apply.  1  Smith  Lead.  t^as. 
3!1;  Leouard  t.  VredeuburEh,  B  Johns.  29.  The  rea- 
son is,  that  the  promise  Is  made  upon  a  ttcto  and  Inde- 
pendent oonsideratlou,  and  it  matters  nut  whether  the 
original  debt  continues  to  subsist  or  not.  Bee  Olm- 
atewl  T.  Qreenly,  18ld.l2;  WaitT.Wait.  28  Vt.  360; 
Draugliaii  r.  Bunting.  9  Ired.  10;  Hail  v.  Robinson.  8 
id.  56;  Hioki  t.  Critoher,  Phil.  S&S;  Threadgill  t. 
HoLendon.  76  N.  C.  24;  Stanly  y.  Hendricks,  13  Ired. 
86;  Mason  v,  WOatni.     Opinion  by  Asbe,  J. 

BURETTSHIP —  FACT    OF,  MUBT  BB    KNOWN  TO  CRBD- 

rroB. — Where  the  detense  set  up  la  that  the  party  sued 
Is  only  a  surety,  and  the  fact  of  his  suretyship  does  uot 
ippear  from  the  iustrumeut  signed  by  him,  he  must, 
in  order  to  derive  any  advaDtase  therefrom,  prove  that 
the  creditor  had  knowledge  ot  the  suretyship.  Wel- 
fare V.  Thompson.  88  N.  C.  276;  Cole  v.  Fox,  id.  463; 
Wllsou  V.  Foot,  11  Heto.  2S&;  Manley  v.  Boycott,  TI> 
Eur.  C.  L.  a.    Qoodman  t. 

StniBTTSHIP— DBAUNQS  BBTWKEN  CUIDITOR   AND 

FBiHoiPAi. — A  contract  entered  Into  between  a  cred- 
itor and  principal  debtor  to  release  the  debtor  "  from 
all  the  indebtedness  be  holds  agaluat  him  iiidlvlduaUy, 
but  nut  the  SBOurities  which  the  debtor  has  (cireii  him 
upun  notes  or  in  any  other  manner,"  does  not  operate 
adlsoharge  ot  the  surety.  Kesler  v.  Lluker,82N.  C. 
4:6;  Howerton  v.  Bpngue,  6t  id.  401;  SUreaail  v. 
Martin.    Oplulon  by  Smith,  C.  J. 


Died  —  WKBN  NOTES    AKDPOKDS    atVBN  VARIANCE 
IN  QUANTtrr  NOT  OBOITND  rOU  AVOIDANCE.  —  lu  1859. 

B.  purchased  at  trustee's  sale  a  lot  ot  ground  as  laid 
down  on  a  sale-plat  o(  a  traot  ot  land  belouging  to  an 
estate,  and  deacr^bed  lu  the  deed  tnim  the  trustee  to 
B.,  by  metes  and  bounds  as  fronting  a  certain  number 
ot  feet  on  a  street,  controlled  by  a  call,  and  su  many 
on  an  alley,  to  be  determined  by  the  distance  from  the 
point  ot  iutenection  o(  tbo  center  of  a  road  with  the 
west  side  ot  the  alley  and  the  place  ot  bcElnnlng.  In 
1868  B.  sold  the  let  to  S..  part  of  the  purehase-money 
being  paid  oash  and  a  redeemable  ground  rent  created 
for  the  payment  ot  the  balance,  a  lease  t>elng  duly 
executed.  The  ground  rent  was  exttugulahed  by  8. 
paying  the  principal  in  1878,  when  a  deed  In  teeww 
made  to  him  by  B.  and  wife.  The  description  of  the 
property  was  the  same  in  all  these  deeds,  and  the  lease 
and  conveyance  both  referred  to  the  trustee's  deed. 
Shortly  after  becomioK  seized  of  the  ground,  S.,  on 
leasing  a  part  ot  It,  discovered  that  though  he  received 
all  the  land  contained  within  the  boundaries  stated  lu 
the  deeds,  yet  the  dimensluns  of  the  lot  were  consld- 


■  AppearltiK  In  B8  Haiylaiid  Beportt. 


erabiy  less  than  those  mentioaed  lu  the  deeds.  It  a^ 
pearcd  that  B.  knew  no  more  about  the  looatioa  and 
actual  dlmeualouBot  the  lot  than  .S..  and  that  both 
had  equal  means  of  iutormatlou.  On  a  bill  fllsd  byB. 
to  compel  B.  to  make  compensation  for  tho  allged  de- 
floleucy.  it  was  held,  that  he  was  not  entitled  to  relist. 
Tha  rule  lu  such  cases  is  thus  stated  by  Chanedlor 
Kent;  "  Whenever  it  appears  by  deflulte  bouadariea, 
or  by  words  or  qualiflcatlon,  ad  'more  of  leas,'  eras 
'containing  by  estimation,'  or  the  like,  that  the  atats- 
meut  of  the  quantity  o(  acres  In  the  deed.  Is  mere 
matter  ot  deacriptioii .  or  not  of  the  essenoe  ot  the  erai- 
tract,  the  buyer  takes  the  risk  of  the  quanti^.  It  there 
be  no  Intermixture  ot  fraud  iu  the  oose."  4  Kent,  W 
lllth  ed.).  The  same  rule  is  laid  down  by  Judge  Stoly. 
In  Stebblns  v.  Eddy,  4  Mason,  420.  and  Wat  followed  Id 
Jones  V.  Plater,  2  Gill.  12&;  Stull  v.  Hurtt,  9  id.  446; 
Hall  V.  Maybew,  15  Md.  568.  and  Blothower  v.  Goidon, 
2S  Hd.  1.  Jenkins  v.  Bolgiano.  Oplnioa  by  B«rt(d. 
C.  J.  . 
Injunction — to  resthain  Ai 


»  PtrBuo  0 


—  Plaintiff  atid  D.  were  competing  bidden  (or  tar- 
nishing supplies  ot  stationery  to  a  city.  Th«  city 
autbori  ties,  having  con  trolottbeawardot  the  eon  ttMt, 
gave  the  award  to  D.  as  belnff  the  lowest  bidder,  and 
plaintirr  Qled  a  bill  praying  that  auoh  anthorltte*  be 
eujoined  from  executing  the  contract  on  the  groand 
that  plaintiff  was  lu  fact  the  lowest  bidder.  Hrld,  that 
the  bill  presented  no  claim  to  tho  exercise  ot  the  pre- 
ventive power  ot  the  court.  Applioallona  for  an  In- 
junction are  addressed  to  the  conscience  and  dlaoretlon 
ot  the  court,  and  the  facts  submitted  should  J ustity  its 
exercise  beyond  reasonable  doubt.  Public  wrongs, 
although  involving  private  Injuries,  are  not  to  be  mads 
the  grounds  ot  personal  suits,  at  law  or  in  equity,  un- 
less the  complainant  hoe  sustidnad  special  damsgs, 
and  In  many  instances  the  private  Injury  is  merged  Ic 
the  public.  In  exceptional  oases,  where  great  prlnal- 
ples  or  large  publio  tnterests  are  involved,  eitisens  or 
corporators  may  sue  in  behalf  ot  themselves  and  their 
fDllow-citlzeiie  to  arrest  some  projected  violation  c( 
coiistltational  law  or  abniie  of  corporate  authori^. 
This  court  hna  not  undertaken  to  declare  that  eveij 
abuse  ot  a  legal  authority  by  a  municipal  OorpontiOB 
to  the  prejudice  of  a  tax  pnyerortaxpayera  la  aground 
tor  equitable  interference  to  prevent  injary.  Go  the 
contrary,  recognizing  the  contrariety  of  opinion  which 
exists  among  the  most  eminent  judges  as  to  the  rl^t 
ot  the  courts  to  interpose  to  arrest  the  authority  of 
local  governments.  In  the  exercise  of  lawtui  powers, 
they  have  conQned  tbelr  jurladlotlon  to  oases  ot  uUrs 
vfres,  or  clear  assumption  ot  powers  not  granted.  See 
:!Diii.  on  Mun.  Corp.,  I  730.  Keltv^- MauorandOUt 
Council  o/  Dattimore.    Uplulon  by  Bowie,  J. 

Way  —  WHEN  ItlOHT  or.  DOES  NOT  EXIST— nipuv 

WAT  OF  NECBsaiTT.— 3.  and  H.  owned 
a  on  West  street,  in  Baltimore  el^. 
witD  roar  lots  extending  back  to  Gould  lane.  Thess 
two  houses  were  built  in  1839,  by  the  owner  of  tha 
whole  of  tbe  vacant  lot.  the  flrat  faonee  (the  one  now 
owned  by  8.)  having  a  fnmt  of  fltteen  feet,  and  Os 
second  (the  one  now  owned  by  M.)  having  a  front  in 
the  lower  story  of  twelve  teet  and  a  halt,  and  In  Us 
upper  stories  of  fltteen  feet,  thus  leaving  an  alley  at 
two  teet  and  a  half  between  them,  covered  by  the  joist* 
which  supported  the  second  floor  of  the  aaoond  hoaus; 
these  joists  projected  over  the  slley  and  Into  tbe  ad- 
joining wall  ot  the  flrst  house.  The  alley  thai  wmrad 
was  open  to  the  street  and  extended  baok  batween  tb* 
houses  about  thirty  feet.  AC  Its  inner  tefwUnut  two 
gates  were  plaoed  which  opened  rMpeotlvely  Into  UN 
rear  premises  and  yards  of  eaoh  house,  and  It  wa*  Mid 
by  the  Dceupants  of  eaoh 
and  from  the  street.    B 
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opeiiluf;  upon  the  street,  and  trum  Iha  end  or  the  alley 
a  fence  was  built  nblch  extended  bnclc  tu  Gould  Uiie. 
Kud  divided  tba  lot  iuto  two  parts,  KiTiiig  to  each  d 
iridth  of  Qfteen  feet,  nith  acceu  Into  each  yard  from 
the  lane.  The  draiua)[e  and  aewerai^  trom  each  lot 
irere  carried  off  to  Ibo  lane.  Tbe  (iirner  of  tbia  prop- 
erty and  his  irldom  were  ownerg  succeeaivoly  till  1SG5, 
when  the  entire  property  waa  Bold  under  order  of  the 
-orpbau'a  court  tn  W.,  who  la  the  same  year  aold  the 
second  house  and  li>t  to  C.<  from  wbuiu  M..  through 
•mrane  ooiiveyanee  derived  title,  in  1874.  Tbia  oouvey- 
auoe  to  C.  nas  au  absolute  and  unqualified  grant  de- 
norlblng  tbe  property  by  metes  and  bnunda.  which 
Included  the  whole  ot  the  alley,  and  contained  no 
Teservatiou  of  tbe  riglit  to  use  tbo  BBoia  (or  the  beneflt 
ot  the  house  and  lot  reUined  by  W.  W.  rotalned  own- 
ership of  the  &rat  house  und  lot  until  1808;  whpii  be 
aold  and  conveyed  the  aame  to  B.  by  a  BinillBT  grant, 
which  embraced  no  part  of  the  alley.  In  ISTB,  M.  pro- 
TButod  S,  trom  using  the  alley  by  placing  upon  It 
buUdiiiKS  and  other  obBtruotioiiB.  In  an  Eiction  by  B. 
against  M..  to  recover  dBmagci  tor  cioainjt  and  ob- 
stmaling  the  alley,  it  was  held,  that  S.  could  not  re- 
cover, B3  tbe  law  did  not  attach  to  the  unqualified 
jrsnt  from  W,  to  C.  ot  the  second  house  and  lot,  an 
implied  resBrvntlou  ot  Iho  use  ot  tho  alley,  for  tbe 
house  and  premises  retained  by  W.;  and  that  the  all Hy 
■was  not  a  way  oE  neceBslty.  (2)  That  the  fact  that  a  part 
of  the  hoUBO  granted  by  W,  to  C,  which  was  above  the 
alley,  was  supported  by  tbe  wall  ot  tba  houae  retained 
by  W.,  did  not  make  a  cose  ot  reciprocal  casements. 
Beo  Janes  v.  Jenkina,  31  Md.  I ;  FBlnier  v.  Fletcher,  1 
Lev.  12ii  Nicholas  v.  Chamberlain,  3  Cro.  Jac.  321; 
Wheeldon  v.  Burrows.  L.  H.,  13  Ch.  D.  31;  Tenant  v. 
Qoldwin,  2  Ld.  Uy.  1080;  Pyer  v.  Carter,  1  H.  bN.SlS; 
Swart  V.  Cochrane,  0  Juv.  U2S ;  White  v.  Boss.  T  H.  & 
N.T22i  Pinulngton  v.  Galland,  9  fLxcb.  I;  Watts  v. 
Kelson,  L.  R.,  6  Ch.  App.  166;  Crossloy  v.  Lightowler. 
L.  B.,  3  Ch.  App.  178;  Ellis  y.  Manob.  Car,  Co..  L.  R., 
2C.  P.  D.  13:  Currier  Co.  v.  Corbet t,  3  Dr.  &  8.  356: 
Co«  V.  Matthews,  1  Veutr.  237;  Rosewell  v.  Pryor,  0 
Mod.  116;  Brakely  v.  Sharp,  S'Stock.  Ch.  200;  Kilgour 
T.  Asboom,  GH.  &  J.  82;  Selbert  v.  Levan.8  Barr.  383; 
Burr  v.  Mills.  21  Wend.  203;  Preble  v.  Reed,  IT  Me. 
175;  Carbroy  v.  Willis,  7  Allen,  36t;  Randall  v.  Mc- 
Laughlin. 10  id.  3U8;  Swausborough  v.  Coventry,  9 
Bing.  395.    MitcheU  v.  Selpel    Opinion  by  Miller.  J. 


MASSACHUSETTS    SUPREME   JUDICIAL 

COURT  ABSTRACT. 

JANUARY  IfSl. 

RtnnHNCE— PAROL   TO  SHOW  THAT    PABTT    SIOJUJJO 

WRi'tTBN  coSTllACT  WAS  MlsLEii.—  Evidence  showing 
that  a  contract  (or  the  leasing  n(  household  furniture 
by  defendant  to  plaintiff,  which  was  signed  by  plalntilT 
by  affliing  his  mark,  was  understood  by  plaintiff  at 
the  time  it  was  made  to  be  a  contract  ot  sale;  that  be- 
fore it  was  signed  plaintiff  orally  agreed  to  purchase 
the  property;  that  ho  could  not  road;  that  tho  oon- 
Iract  was  not  read  to  him.  and  that  nothing  was  said 
about  leasing.  .  Heltl,  ndmissiblo  to  show  fraud  in  pro- 
curing the  execution  of  tbe  contract.  In  tho  absence 
«t  fraud  or  Imposition.  It  is  presumed  that  tbe  terms 
«t  a  writton  contract  were  known  and  assented  to  by 
the  parties  who  sl(;nod  It:  that  they  either  read  it.  or 
were  in(nnnfid  ot  its  contents,  or  were  willing  to  assant 
to  its  terms  without  ntadingit.  This  presumption  la 
not  de(eated  by  showing  that  the  contract  signed  was 
different  trom  that  which  one  or  tbe  other  supposed  ho 
was  signing.  It  is  not  permitted  to  show  that  another 
cnnCmct  was  tbe  rml  contract,  because  the  parties 
have  chosen  to  put  their  aRTeeraent  in  writing  as  the 
better  way  to  preserve  its  terms;  and  parol  ovidenoe 
cannot  be  admittsd  lo  vary  it.  But  this  tamilior  rule 
doM  not  exclude  evidence  wbleh  tends  to  ihow  tbat 


by  some  fraud  or  imposition, 
never  in  (act  freely  and  intelligently  signed  by  tbe 
party  sought  to  ha  charged.  It  may  always  be  shown 
that  he  was  not  possessed  ot  the  requisite  oupaoity,  or 
that  his  signature  was  obtained  by  fraud.  Seldenv. 
Myers,  20  How.  607,  A  partywho  is  ignorant  o(  the 
contents  of  a  written  instrument,  from  inability  to 
read,  who  signs  it  without  Intending  to,  and  who  Is 
chargeable  with  no  negligence  in  not  ascertaining  Us 
character,  is  no  more  bound  than  if  it  were  a  forgery. 
Walker  v.  Kbert,  29  Wis.  IM;  Foster  v.  MacKinnon. 
L.  R,,  *  C.  P.  701,  711.  Travibiij  v.  Ricard.  Opinion 
by  Colt,  J. 

FrXTITRES  —  TBADB    KRltCTIOKB   WITn    CONSENT    Of 
LANBLOnO— RrOHTHOr  LBaSEE— BAKB-OVBK.  —  K.,  the 

lessee  of  premises,  a  baker,  erected  thereon  a  bake- 
house and  oven,  under  nn  agreement  with  B-  tbe  agent 
of  the  owner.'that  i(  K.  "should  bo  taken  away  or 
any  thing  should  happen."  B.  would  "take  it  off  his 
bands  at  a  fair  voluntion."  The  bake-house  was  built 
of  brick  walls  set  on  ordinary  stone  wall  foundations, 
and  the  oven  was  built  of  brick  Inside  the  house,  rest- 
ing on  atone  foundationa,  embedded  In  tho  ground. 
The  premises  were  afterward  leased  to  piaintitT,  as 
tenant  at  wllL  In  an  action  (or  the  ooiiversion  of  the 
oven  and  bake-house  byplaiutilT,  against  the  owner, 
plaintiff  teitifled  that  he  purchased  o(  K.  the  entire 
bakery  property,  including  the  bake-house  and  oven, 
and  that  before  he  did  so  B.  agreed  that  plaintiff  might 
remove  what  ho  purchased,  including  tbe  oven.  Upon 
receiving  notice  to  quit,  plaintiff  attempted  to  remove 
tho  bake-house  and  oven,  but  ■taa  forbidden  to  do  lo 
by  the  owner.  Hrld,  tbat  there  was  sulBcieut  evidence 
to  warrant  a  flndlng  tor  piaintlfT.  It  is  settled  that 
when  one  erects  a  building  for  a  temporary  purpose  ou 
tho  land  ot  another,  with  tho  knowledge  and  consent 
of  the  owner,  an  agreement  for  the  separate  ownership 
of  the  building  and  a  right  to  remove  it  may  be  Implied 
from  the  circumstances  and  conduct  of  the  parties. 
There  was  evidence  which,  under  the  decisions,  would 
tuliy  warrant  a  jnry  in  finding  that  before  the  house 
and  oven  were  built,  an  agreement  that  it  should  re- 
main the  personal  property  of  Kent  was  made  with 
him  by  the  authorized  agent  of  the  defendant.  Cur- 
tiss  V.  Hoyt,19Conn.  151;  Prince  v.  C^e,  10  id.  376: 
Smith  V.  Benson,  1  Bill.  176.  In  (his  view  tbe  plaintiff 
could  maintain  trover  (or  tho  conversion  o(  the  bulld- 
ingand  materials  as  personal  property.  The  oaaa  Is 
d  latin  go  iafa  able  trom  those  where  it  is  held  that  trover 
will  not  lie  tor  the  conversion  of  trade  flituroa  which 
have  become  part  ot  tho  realty  so  long  as  they  remain 
annexed,  although  removable  by  the  tenant  during  tbe 
term.  Guthrie  v.  Jones.  108  Muss.  191;  Marshall  V. 
Lloyd,  2  M.  &  W.  ISO;  DoUiver  v.  Elo.  123  Mass.  5B7. 
Korfte  V.  Barbour.    Opinion  by  Colt,  J. 

SUHETTBHIP  —  BOND     rOR     OBTICIAI.    CHOSEN    rOR 

riXEH  TERM  NOT  coNTiNDiNo  ONE.  — A  Corporation 
having  authority  to  appoint  such  ofHoers  as  the  by-laws 
m.iy  provide,  who  shall  be  eloatod  in  the  manner 
therein  provided,  was  In  the' custom  of  electing  a 
treasurer  trlennlally.  though  tho  by-laws  made  no  pro- 
vision In  reterenca  to  tba  term  of  oOloe.  In  1871  tbe 
corporation  "  voted  to  proceed  to  the  choice  of  ufficera 
(or  the  ensuing  term  of  three  years;"  and  under  this 
vote  "made  olioloeof  R.  for  treasurer."  R.  thereupon 
gave  a  bond  for  tbe  faithful  performance  of  his  duties 
and  the  payment  to  his  auooesior  of  tbe  funds  of  the 
corporation  in  his  posseasion.  Mtld,  that  the  bond 
was  not  a  continuing  one.  and  the  auretiea  thereon 
would  not  be  liable  for  a  default  of  R.  occurring  after 
tho  oxpimtlon  'of  the  three  years  tor  which  he  was 
chosen.  Where  the  tenure  ot  tbe  office  la  tor  a  year  or 
any  fixed  period  of  time,  the  auretiea  upon  tho  bond 
given  for  the  taithful  performance  by  the  Incumbent 
ot  tba  dnllM  ot  th«  offloe  m«  not  Ilablo  tor  ui}'  d»- 
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faults  of  the  principal  oooarring  under  a  new  appoint- 
ment after  the  year  or  other  fixed  period  has  expired, 
nnless  the  bond  contains  stipulations  that  the  sureties 
shall  be  liable  duriug  any  successive  terms  of  office  to 
which  the  principal  may  be  elected  or  appointed.  This 
is  upon  the  ground  that  by  virtue  of  his  re-election 
the  principal  enters  upon  a  new  office  which  is  not  con- 
templated or  provided  for  in  the  bond.  Bigelow  v. 
Bridge,  8  Mass.  275;  Chelmsford  Co.  v.  Demarest,  7 
Gray,  1;  Middlesex  Manuf.  Co.  v.  Lawrence,  1  Allen, 
889;  Lexington  &  West  Camb.  R.  Co.  v.  Elwell,  8  id. 
871.  On  the  other  hand,  if  the  office  is  for  an  indefi- 
nite and  not  a  fixed  period  of  time,  the  sureties  on  a 
bond  given  for  the  faithful  performance  of  the  duties 
of  the  office,  which  does  not  contain  any  stipulation 
limiting  the  period  for  which  they  shall  be  liable,  are 
liable  so  long  as  the  principal  shall  continuously  hold 
the  office.  Amherst  Bank  v.  Root,  2  Meto.  522;  Wor- 
cester Bank  v.  Reed,  9  Mass.  267;  Dedham  Bank  v. 
Chickering,  3  Pick.  335 ;  Cambridge  ▼.  Fifield,  128  Mass. 
428;  Commonwealth  v.  Reading  Savings  Bauk,  129  id. 
73.  Trustees  of  Richardson  School  Fund  v.  Dean, 
Opinion  by  Morton,  J. 


NEW  BOOKS  AND  NEW  EDITIONS. 

Rbdfieij>'8    Law  akb   Practice  or  Surrogate's 

Courts. 

Hie  Law  and  Practice  of  Surrogates^  Courts  of  the  State  of 
New  York.  By  Amasa  A.  Redfield.  Second  edition. 
Rewritten  and  enlarged.  New  York :  Baker,  Voorhi8&  Co., 
1881.     Pp.  xxxii,  975. 

THE  table  of  cases  cited  in  this  book  covers  22  pages, 
tho  text  795,  the  forms  116,  the  index  63.  The 
first  edition  was  issued  in  1875,  and  has  long  been  out 
of  print.  The  issue  of  a  new  edition  has  been  delayed 
by  the  pendency  and  final  adoption  of  the  new  code, 
with  its  changes  of  the  law.  It  will  bo  observed  that 
the  work  professes  to  bo  not  a  mere  manual  of  surro- 
gate court  practice,  but  to  give  the  law  of  that  court 
as  well.  Among  the  changes  wrought  by  the  code,  It 
is  stated  by  the  author,  are  the  following :  1.  Surro- 
gate's Courts  are  now  courts  of  record.  2.  They  have 
jurisdiction  to  construe  and  interpret  wills  of  person- 
alty, on  probate,  and  to  determine  the  validity  of  be- 
quests by  competent  testators.  3.  They  have  (as  not 
heretofore)  jurisdiction  over  testamentary  trustees 
and  testamentary  guardians — their  appointment,  re- 
moval and  accounting.  4.  Their  jurisdiction  to  ap- 
point temporary  administrators  (collectors)  is  largely 
extended,  and  their  incidental  powers,  by  way  of 
injunction,  etc.,  are  greatly  enlarged. 

The  author  also  states  that  he  **  has  not  confined 
himself  to  a  bare  statement  of  the  statutes  regulating 
practice  in  Surrogates'  Courts,  but  has  attempted  to 
state,  as  fully  as  the  limits  of  the  volume  would  allow, 
the  general  principles  governing  the  proof  and  con- 
struction of  wills  in  Surrogates'  Courts  as  well  as  in 
tile  Supreme  Court;  the  control  and  supervision  of 
executors,  administrators,  guardians  and  testamentary 
trustees,  their  removal,  resignation  and  accounting, 
and  generally  the  rules  of  the  statute  as  well  as  of  the 
common  law  relating  to  these  subjects  as  administered 
in  Surrogates'  Courts  and  in  the  other  courts  which 
have  succeeded  to  the  general  jurisdiction  of  the  Court 
of  Chancery.'*  The  work  is  therefore  designed  equally 
for  the  surrogate  and  the  practitioner  in  his  court. 

Such  a  work  as  this  cannot  be  adequately  estimated 
in  details  by  a  mere  reviewer,  but  needs  to  pass  the 
ordeal  of  practice.  We  believe  that  Mr.  Redfield's 
first  edition  was  very  favorably  regarded.  We  have 
examined  this  sufficiently  to  be  able  to  say,  that  it  is  a 
capital  example  of  arrangement  and  treatment.  In 
division,  order,  and  explication  it  seems  to  os  pecu- 
liarly excellent-rto  that  extent,  indeed,  that  we  should 


be  at  a  loss  to  suggest  any  improvement  or  recall  any- 
thing superior.    In  point  of  details,  the  author  having 
had  a  large  experience  as  a  practitioner,   and  as  a  re- 
porter in  these  courts,  as  well  as  the  advantage  of  a 
former  edition  of  his  present  work,  and  a  long  period 
for  delil>eration  and  preparation,  it  is  fair  to  presnme 
that  he  is  accurate  and  exhaustive  in  these  essentials. 
There  are  indeed  very  few  men  in  this  State  so  well 
fitted  to  issue  an  authoritative  and  trustworthy  treatise 
on  this  topic  as  Mr.  Redfield.    His  style,  too,  must  be 
praised,  for  as  his  work  is  not  done  with  the  scissors,  he 
has  a  style  worth  speaking  of.    In  short,  the  treatise 
gives  the  impression  of  carefulness,  research,  delibera^ 
tlon  and  practical   experience.      In    point  of   typo- 
graphy and  paper  the  book  is  well  nigh  perfect — a  joy 
for  a  printer  to  contemplate. 

Waterman  on  Spegibto  Performance. 

A  Practical  Treatise  on  the  Law  Relating  to  Speeifle  Per- 
formance of  Contracts,  By  Thomas  W.  Waterman,  CToan- 
Bellor  at  Law,  New  York:  Baker,  Voorhis  &  Co.,  1881 
Pp.  Ivii,  7W. 

Mr.  Waterman  is  known  to  the  profession  by  several 
works  which  he  has  edited,  by  his  original  works  on 
Set-oflf  and  Trespass,  and  most  generally  and  favorably 
by  the  work  on  New  Trials  prepared  by  himself  aud 
Mr.  Graham.  On  the  present  subject  there  is  an  ex- 
cellent English  work  by  Fry,  but  until  now  no  suffi- 
cient American  work.  The  author  therefore  has  the 
advantages  and  the  disadvantages  of  being  a  pioneer. 

The  treatise  is  divided  into  four  books,  as  follows: 
Book  I  embraces  the  definition  and  nature  of  the  sub- 
ject, aud  a  general  enumeration  of  the  contracts  which 
are  capable  of  being  specifically  enforced.  Book  II, 
parties  to  the  suit,  pleadings,  injunction,  and  writ  of 
ne  exeat  Book  III,  the  grounds  on  which  a  decree 
may  be  successfully  .resisted.  Book  IV,  compensation 
and  damages.  The  subject  is  subdivided  as  follows: 
Who  may  sue  or  be  sued;  Injunction;  Incapacity  of 
party;  Non-conclusion  of  contract;  Incompleteness, 
uncertainty,  unfairness  af  contract ;  Hardship  of  con- 
tract ;  Inadequacy,  Absence  or  failure  of  consideration ; 
Contract  not  mutual;  Illegality  of  contract;  Contract 
ultra  vires;  Pleadings;  Writ  of  ne  exeat;  Statute  of 
frauds;  Misrepresentation,  fraud  or  mistake;  Inability 
of  courts  to  enforce  part  of  contract ;  Defect  in  subject 
of  contract;  Absence  or  insufficiency  of  title;  non- 
performance of  plaintiff;  Acts  of  plaintiflf  disentitling 
him  to  performance ;  Lapse  of  time;  Determination  of 
contract;  Compensation  and  damages. 

This  certainly  is  not  a  remarkably  scientific  arrange- 
ment. For  example,  it  is  difficult  to  distinguish  be- 
tween unfairness  of  contract  and  hardship  of  contract,  ^ 
and  a  contract  ultra  tHres  is  certainly  illegal.  Thi 
however,  is  a  minor  fault.  The  treatment  under  th 
heads  is  very  full  and  distinct,  by  sections  with  so 
headings.  We  miss  the  citation  of  some  of  the  latest, 
cases  in  this  State,  but  as  the  table  of  cases  cited  cov< 
51  pages  there  are  probably  enough.  Our  main  obj 
tion  to  this  book  however  is,  that  although  it  is 
Specific  Performance  it  is  not  sufficiently  specific,  bv- 
trenches  on  other  branches  of  the  law*of  contrsctsfl^ 
To  illustrate :  the  courts  will  not  enforce  specific 
formanoe  of  a  contract  founded  on  a  transaction  f^ 
bidden  by  law.  This  is  a  principle  requisite  to  he 
cussed  in  such  a  work;  but  in  such  a  work  a  disc 
of  what  contracts  arc  aud  what  are  not  forbiddei' 
law  is  entirely  out  of  place.  A  work  on  contrao 
general  is  the  place  for  that  discussion .  So  the  oo 
will  not  enforce  specific  performance  of  a  coo 
founded  on  a  transaction  constmctively  fraudaio^ 
account  of  the  fiduciary  relation  of  the  parties  » 
the  discussion  of  what  transactions  are  so  coos 
Ively  f raululent  has  no  proper  place  in  a  worit  at^  »£J 
cific  performance .  We  doubt  whether  Injanctloi^  — » 
ne  exeat  have  much  to  do  with  tpeciflo  ptaiormmt^^^^^f 
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cou tracts.  These  examples  suffice  to  point  our  criti- 
cism, lu  tliis  book  there  is  a  lar^e  amount  of  such 
misplaced  and  superfluous  discussion.  At  a  guess  we 
should  say  that  bj  the  omission  nt  these  topics  the 
work  might  have  been  reduced  one-quarter  in  size. 
This  is  of  course  a  much  less  serious  fault  than  the 
omission  of  anything  essential,  and  we  cannot  see  that 
Mr.  Waterman  has  omitted  any  thing  essential.  He  is 
only  guilty  of  surplusage  and  redundancy.  The  essen- 
tial topics  are  well  treated.  The  practitioner  can  cer- 
tainly find  in  the  book  everything  pertinent  to  this 
subject.  Mr.  Waterman's  style  is  not  unimpeachable. 
Thus  we  frequently  have  a  mixture  of  the  strict  sub- 
junctive and  the  indicative  form  of  the  subjunctive,  as : 
**  if  be  employ  more  than  one  person  to  bid,  or  if  his 
object  in  employing  a  bidder  is  to  enhance,*'  etc. ;  and 
in  the  second  sentence  previous,  ''if  it  he  secretly 
arranged,"  etc.  The  book  is  very  handsomely  printed 
on  good  paper,  but  with  type  superfluously  large. 
Thus  the  typography  has  helped  the  author's  mode  of 
treatment  in  unnecessarily  swelling  the  dimensions  of 
the  book.  The  proof  reader  has  occasionally  nodded 
—** effects"  for  ** affects"  (p.  253),  naturally  affects  us 
unpleasantly.  After  all,  the  work  is  indispensable  on 
this  topic,  and  in  a  new  edition,  which  will  probably 
soon  be  called  for,  the  experienced  author  can  correct 
anything  which  reflection  may  teach  him  to  need 
amendment. 

Jacobus  Fishsr's  Digbst. 

Volume  VI  of  this  great  work  is  at  hand.  We  have 
repeatedly  drawn  attention  to  its  merits.  The  present 
volume  contains  the  titles  Landlord  and  Tenant  — 
Payer.  The  moderate  price  brings  it  within  the  means 
of  a  majority  of  the  profession.  Published  by  George 
8.  Diossy,  New  York. 

Weeks*  Law  Direotobt. 

Directory  of  the  Law  and  Abstract  Union  of  the  United  Stateat 
January,  1881.  Containing  a  synopsis  of  the  laws  of  all 
the  States,  and  a  list  of  attorneys  and  abstracters  of  title 
throughout  the  United  States.  A.  W.  C.  Weeks,  Qeneral 
Manager.    Dee  Moines:  Mills  &  Co.,  1881. 

This  book  gives  a  brief  outline  of  the  laws  of  the 
several  States  and  Territories,  relating  to  procedure 
in  courts,  descent  of  property,  exemptions,  negotiable 
paper,  interest,  married  women,  limitations,  and 
taxes.  The  information  given  is  not  full  enough  to 
render  the  work  of  value  to  the  lawyer,  though  it  may 
be  sufficient  for  the  purposes  of  business  men.  So  far 
as  we  can  discover,  the  law  is  accurately  stated,  though 
in  the  attempt  to  condense,  expressions  are  oooasion- 
ally  used  that  might  mislead. 


CORRESPONDENCE. 


Pbofessional  Compensation. 

Editor  of  the  Albany  Law  Journal : 

The  great  body  of  your  readers  must  be  highly  pleased 
with  your  comments  on  ex-Judge  Countryman's  ad- 
vocacy of  the  propriety  of  lawyers  seeking  and  taking 
business  on  contingent  fees,  or  strictly  speaking,  on 
speculation.  There  is  already  too  great  a  tendency 
to  regard  the  practice  of  the  legal  profession  in  the 
light  of  a  business  merely.  One  of  the  dangers  to 
which  those  lawyers  are  subject  who  are  known  to  take 
cases  in  this  way  is  to  lose  light  of  the  fact  that  they 
are  practicing  an  honorable  and  learned  profession; 
and  the  practice  of  taking  cases  on  ''  spec  "  is  apt  to 
breed  a  disgusting  race  of  ^'touters,"  who  make  it  a 
trade  to  secure  just  this  kind  of  cases  for  just  this 
kind  of  lawyer.  Speculation  cases  are  composed 
chiefly  of  accident  oases ;  and  physicians,  in  some  in- 
stances, who  treat  the  plaintiflii,  recommend  **  a  good 


lawyer,  a  friend  of  mine,  who'll  take  your  case  without 
costing  you  a  cent."  The  touter,  be  he  physician  or 
layman,  of  course  expects  his  commission.  If  it  be 
right  to  make  a  business  of  law,  is  it  not  right  to  adopt 
the  methods  of  business  men  who  strive  to  get  or  to 
increase  their  business?  Yet,  who  will  say  that  the 
lawyer  may  have  canvassers  and  other  agents  for  the 
purpose?    It  may  come  to  this. 

Respectfully,  R.  M.  B. 

New  Yoke.  June  4. 188L 


Editor  of  the  Albany  Law  Journal : 

Allow  me,  at  the  earliest  opportunity,  in  answer  to 
your  intimation  of  last  week,  to  relieve  you  and  the 
other  members  of  the  ** faculty"  from  all  responsi- 
bility for  any  '* mischievous  seeds"  that  may  have 
been  sown  by  me  at  the  recent  commencement  exeiv 
cises'of  the  Albany  Law  School.  It  is  quite  apparent, 
I  think,  from  the  tenor  of  your  article  on  the  subject, 
that  my  address  had  not  been  submitted  before  deliv- 
ery to  the  faculty,  for  perusal  and  correction.  Permit 
me  also  to  dissent  from  your  statement,  that  I  '*  recom- 
mended to  lawyers  the  practice  of  taking  cases  on 
speculation."  On  the  contrary  I  distinctly  suggested 
that  the  proper  course  on  the  part  of  attorneys  was  to 
leave  the  initiative  to  clients,  in  respect  to  the  mode 
of  ascertaining  and  providing  for  compensation.  I 
contended  merely  that  there  was  nothing  improper  or 
immoral  on  the  part  of  the  lawyer  in  accepting  a  fair 
proposal  from  his  client  for  contingent  compensation 
out  of  the  proceeds  of  the  litigation,  if  he  was  satisfied 
that  the  claim  was  just  and  honest. 

Of  course  this  is  not  the  proper  time  or  place  to  dis- 
cuss the  merits  of  the  controversy.  I  concede  there 
is  something  to  be  said  in  opposition  to  the  view  I  have 
taken,  and  this  you  have  skillfully  summarized  in  your 
article.  But  I  cannot  omit  to  notice  your  extravagant 
assertion  that  **  this  is  the  first  public  and  authoritative 
apology  for  this  practice  ever  uttered  in  this  country." 
I  may  be  wrong  in  my  contention,  but  I  certainly  have 
company  of  **  great  and  venerable  names  "  in  the  pro- 
fession. I  will  take  the  liberty  of  calling  your  atten- 
tion to  the  case  of  Bayard  y.  McLane,  8Harr.  (Del.) 
138.  The  parties  to  this  action  represented  the  two 
leading  families  in  the  State  of  Delaware,  in  culture, 
character  and  social  worth.  James  A.  Bayard  was  the 
acknowledged  leader  of  the  local  bar,  and  a  senator  of 
the  United  States,  iu  which  position  he  has  been  suc- 
ceeded by  two  of  his  sons  and  a  grandson,  the  present 
senator  of  that  name.  Allen  McLane  was  a  distin- 
guished revolutionary  officer,  and  his  son  Louis,  after 
practicing  law  a  few  years,  became  successively  mem- 
ber of  Congress,  senator,  minister  to  England,  secre- 
tary of  State  and  of  the  treasury.  In  1812,  Allen 
McLane,  while  holding  the  office  of  United  States 
collector  for  the  district  of  Delaware,  having  seized 
several  vessels  of  Stephen  Girard,  for  violation  of  the 
revenue  laws,  which  he  claimed  as  forfeitures,  entered 
into  a  contract  with  his  son  Louis  and  Mr.  Bayard,  by 
which  the  two  latter  were  to  conduct  the  litigations 
tlirough  the  courts,  and  were  to  receive  as  compensa- 
tion contingent  on  success,  each  one- third  of  the  share 
allowed  by  law  to  the  collector  from  the  forfeitures. 
Yon  will  observe  that  this  was  not  a  common  case  of 
private  right,  but  a  bald  speculation  all  round,  with  no 
such  alleviating  circumstance  as  you  seem  to  require 
to  justify  a  **high  minded  lawyer"  in  occasionally 
stooping  to  receive  a  contingent  fee.  Nor  was  there 
the  slightest  ''commercial"  taint  attaching  to  any  of 
the  parties.  After  the  trial  of  one  of  the  suits,  Mr. 
Bayard  was  appointed  one  of  the  commissioners  to 
negotiate  the  treaty  of  Ohent,  and  died  immediately 
after  returning  home  from  his  mission,  without  taking 
further  part  in  the  litigations.  In  the  action  to  re- 
cover for  his  services,  on  the  contraot,  the  defense  was : 
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1.  That  the  contract  was  illegal.  2.  That  it  was  not 
performed.  It  would  be  diflScult  to  find  in  the  books 
a  case  which  received  more  extended  and  careful  con- 
sideration. It  was  argued  twice  by  lawyers  of  the  first 
rank  at  the  American  bar,  one  of  the  judges  having 
died  after  the  first  argument,  lasting  thirteen  days, 
which  necessitated  a  reargument,  occupying  eleven 
days.  The  validity  and  propriety  of  the  agreement 
was  sustained  at  the  bar,  among  others,  {>y  Reverdy 
Johnson  of  Baltimore,  afterward  attorney-general  of 
the  United  States  and  senator  from  Maryland,  and 
Joseph  P.  Comegys,  the  present  chief  justice  of  Dela- 
ware, and  was  assailed,  among  others,  by  John  Ser- 
geant and  William  M.  Meredith  of  Philadelphia.  The 
meml>ers  of  the  court,  however,  were  unanimous  in 
reaching  the  conclusion  as  announced  by  Harrington, 
J.,  that  **  there  is  nothing  in  the  stipulated  service 
that  the  law  ever  prohibited,  and  nothing  in  the  mode 
of  compensation  that  violates  any  principle  of  law  or 
morals.*'  (P.  217.)  Is  not  this  a  **  public  and  authori- 
tative apology,*'  if  one  is  needed,  for  the  '*  pernicious  *' 
practice  you  have  censured  so  severely  ? 

There  are  many  other  authorities  of  the  same  char- 
acter, which  I  omit  for  want  of  space.  I  will  only  call 
attention  to  a  few  recent  decisions.  The  Supreme 
Court  of  Wisconsin  overruled  the  objections  of  cham- 
perty and  immorality  to  a  similar  contract,  holding 
that  it  was  too  clear  for  discussion.  The  attorneys 
who  made  the  contract  in  that  case  were  Edward  G. 
Ryan,  afterward  chief  justice  of  the  State,  and  Mat- 
thew H.  Carpenter,  the  brilliant  lawyer  and  senator, 
recently  deceased.  Ryan  v.  Martin^  10  Wis.  68;  18  id. 
672.  Mr.  Justice  McArthur,  speaking  for  the  Supremd 
Court  of  the  District  of  Columbia,  said,  in  a  recent 
case :  **  All  agreements  made  for  mere  contingent  com- 
pensation are  generally  meritorious,  and  should  be 
enforced.  The  most  respectable  counsel  conduct  im- 
mense litigations  with  no  other  hope  of  reward.** 
Stanton  v.  Haskin,  1  McAr.  658,  563,  In  another  case 
in  this  State,  where  the  attorney  went  so  far  as  to  take 
a  formal  assignment  of  the  claim  and  prosecuted  it  in 
his  own  name,  for  the  benefit  of  the  client,  under  a 
contract  for  a  contingent  fee,  the  General  Term,  per 
Johnson,  J.,  said:  '^There  is  nothing  necessarily  im- 
moral or  censurable  in  aiding  and  assisting  another  in 
the  prosecution  and  collection  of  a  just  claim,  or  one 
which  is  believed  to  l>e  such,  by  the  party  assisting, 
where  such  assistance  is  sought  in  good  faith  by  the 
party  so  assisted.  On  the  contrary,  such  acts  from 
good  motives,  and  for  just  ends,  may  l>e  as  commenda- 
ble and  praiseworthy  as  any  other  acts  of  benevolence 
and  kindness."  Voorheea  v.  Dorr,  51  Barb.  580,  586. 
The  United  States  Supreme  Court  have  recently  held. 
Chief  Justice  Waite  delivering  the  opinion,  that  **  there 
is  nothing  illegal,  immoral  or  against  public  policy,  in 
an  agreement  by  an  attorney  to  prosecute  a  claim, 
either  at  a  fixed  compensation,  or  for  a  reasonable  per- 
centage upon  the  amount  recovered"  {Wright v.  Teb- 
bitU,  1  Otto,  252) ;  and  still  later,  Clifford,  J.,  speaking 
for  the  whole  court,  said  **tbat  the  proposition  (the 
propriety  of  such  a  contract)  is  one  l>eyond  legitimate 
controversy !  *'  Does  the  Law  Journal  refuse  to  re- 
cognize these  high  ** authorities?** 

Respectfully,  E.  Countryman. 

AiiBANT,  June  6, 1881. 

[We  shall  endeavor  to  answer  our  correspondent's 
closing  inquiry  next  week. — Ed.  Alb.  L.  Jour.] 


was  one  of  the  advisory  committee  of  the  Legislature* 
associated  with  Mr.  Field  in  the  final  preparation  of 
this  Code.  Owing  to  the  advanced  state  of  the  editor's 
•notes,  the  publisher  is  able  to  promise  the  book  by 
August  1st.  This  will  give  the  profession  a  month  to 
prepare  themselves   before  the    new    practice   takes 

effect. The  June  number  of  the  American  Law 

Review  contains  the  following  leading  articles :  Con- 
version by  purchase,  by  Kathan  Kewmark;  Street 
Railways  and  their  Relations  to  Highways,  by  W.  H. 
Whittaker. 


NOTES. 

THE  Code  of  Criminal  Procedure  having  been  signed 
by  the  governor,  goes  into  effect  September  1, 1881. 
John  D.  Parsons,  Jr.,  of  Albany,  N.  Y.,  will  publish 
an  edition  edited  and  annotated  by  A.  P.  Sprague,  who 


The  Paterson  DaUy  Pres8,  in  a  recent  article  entitled 
"  An  Infamous  Offense,*'  remarks :  **  It  is  the  crime  of 
*  champerty,'  we  repeat,  which  there  is  good  reason  to 
l>elieve  has  been  committed  by  a  practitioner  who 
probably  calls  himself  respectable,  in  two  cases  of  some 
celebrity  which  have  recently  been  before  our  Passaic 
county  courts.  In  relation  to  one  of  these  cases  the 
evidence  would  probably  secure  conviction  of  the 
offender  of  'champerty;'  in  the  other  there  is  not 
such  positive  proof,  but  the  circumstances  are  such 
that  in  the  minds  of  those  familiar  with  the  case  there 
is  amoral  certainty  that  the  lawyer  took  the  case  on 
speculation,  with  the  understanding  that  he  was  to 
share  the  *  plunder.'  We  cannot  characterize  this  dirty 
business,  which  no  high-minded  and  clean-handed  law- 
yer would  be  guilty  of  for  the  honor  of  a  noble  profes- 
sion, in  any  stronger  terms  than  the  illustrious  author- 
ity from  whom  we  have  quoted  has  done.  Champerty 
is  not  embraced  in  our  New  Jersey  code  of  crimes,  but 
is  an  offense  none  the  less  punishable  under  the  com- 
mon law,  and  a  person  guilty  of  it,  if  haled  before  our 
courts  and  the  facts  proven,  would  be  held  accountable, 
and  no  doubt  severely  dealt  with.  It  is  highly  proba- 
ble that  proceedings  will  be  resorted  to  to  bring  the 
party  to  justice  who  has  been  engaged  in  this  rascally 
business.  It  is  perfectly  certain  that  if  any  more  at- 
tempts should  be  made  to  victimize  at  least  some  of 
the  parties  who  have  been  put  to  causeless  annoyance 
and  expense  by  such  burglarious  proceedings  under 
the  guise  of  *  law,'  every  effort  will  be  exhausted  to  see 
what  the  same  instrument  can  do  for  the  protection  of 
society  against  such  attempts  at  fleecing.  Meanwhile 
it  is  for  reputable  members  of  the  bar  to  have  their 
own  opinion  on  the  sort  of  business  which  many  of 
them  have  more  than  suspected  has  been  going  on,  and 
of  the  unprincipled  pettifoggery  which  thus  prostitutes 
a  noble  and  useful  vocation  to  the  basest  and  most 
despicable  of  uses." 

Mr.  Levi  Bishop  writes  to  the  Detroit  Free  Press  as 
follows:  **  Business  continues  good.  The  reports  of 
murders  and  attempts  to  murder  thus  far  the  present 
year  in  Michigan  foot  up  as  follows :  From  January  to 
April,  39;  in  May,  1881,  11;  total  in  five  months,  60. 
This  result  must  be  highly  satisfactory  to  the  humani- 
tarians, and  to  the  sensational,  *  sarcastic'  and  no- 
punishment  preachers.  And  still  it  is  urged,  with 
apparent  sincerity,  that  capital  punishment  does  not 
or  would  not  tend  to  restrain  the  coipmission  of  this 
crime.  It  is  this  terror  which  every  one  feels,  inspired 
by  the  probability  or  even  the  possibility  of  the  death 
penalty  that  restrains  the  crime,  and  nothing  but  this 
king  of  terrors  will  restrain  it.  At  the  rate  we  are 
going  how  long  will  it  be  before  society  will  assert  its 
own  protection  and  that  lynch  law  will  be  the  order  of 
the  day !  It  is  no  answer  to  say  that  juries  will  not  or 
may  not  do  their  duty.  Reform  the  jury  system  and 
the  mode  of  selecting  jurors  if  necessary.  The  crim- 
inal code  is  executed  in  other  countries.  It  may  be 
and  it  should  be  in  this.  Let  us  have  a  punishment 
adequate  to  the  crime,  and  let  not  the  memory  of  the 
murdered  victim  be  forgotten  in  a  sickly  sympathy  for 
the  assassin.*'  A  bill  to  restore  capital  punishment 
has  passed  the  Michigan  House  of  Representmtivea.  and 
is  pending  in  the  Senate. 
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CURRENT  TOPICS. 

WE  malcc  no  npology  for  calliog  particular  Atteo-' 
tion  to  our  leader  this  week,  ncd  rcqucating 
all  our  roadwrs  to  peruse  it,  because  tlie  subject  is 
one  of  grciit  importiioce  to  our  profesainn,  and  the 
article  13  mostly  made  up  of  the  opinions  of  the 
great  lights  of  the  beach  and  bar.  In  these  day.i, 
"vrhen  the  bcBCtting  temptation  of  our  profession  is 
to  make  merchandise  of  their  high  calling,  it  will 
be  well  to  recall  these  ei^jressions  of  honored  nod 
influential  judges  and  lawyers  on  the  subject  of  dis- 


Wo  have  made  a  very  careful  examination,  sec- 
tion by  section,  of  the  Code  of  Criminal  Procedure, 
which  goes  into  effect  September  1st.  Having  also 
had  recent  occasion  to  examine  the  general  subject 
of  criminal  procedure  very  exhanstively  and  mi- 
nutely, wc  are  struck  by  the  admirable  workman- 
ship of  this  Code  —  its  comprehensiveness,  clear- 
ness, simplicity,  omt  conciseness.  It  is  noteworthy, 
Also,  that  comparatively  few  radical  changes  are 


"We  have  never  met  a  more  outrageously  wrong 
and  illogical  decision  than  that  in  State  v,  Thtnnns, 
jHint,  that  a  statute  providing  that  a  man  may  be 
criminnJly  punished  on  proof  that  he  is  reputed  to 
keep  a.  place  where  intoxicating  liquors  are  sold 
without  license,  is  constitntionai.  CouuBel  in 
that  case  very  cogently  urged  that  the  statute 
"seeks  to  punish  a  man  for  what  the  people  say  of 
him,  and  not  for  what  he  has  committed  or  omitted. 
In  other  words,  it  punishes  a  man  for  the  words, 
acts,  snd  opinions  of  other  persons,  and  not  for  any 
offense  he  has  committed  himself."  This  is  clearly 
pnnishing  a  man  on  hearsay.  We  have  the  less 
hesitation  in  saying  this,  because  the  Khode  Island 
court,  in  State  v.  Bcswict:,  poH,  hold  that  a  stat- 
ute which  makes  such  reputation  even  frrima  fade 
evidence,  is  uncnnslttufional.  It  is  nothing  to  the 
purpose  that  the  crime  is  "  peculiar  "  in  its  public- 
ity. That  seems  the  best  of  reasons  for  requiring 
the  ordinary  kind  of  proof.    . 


We  hare  received  from  Mr.  8.  S.  Peloubot,  of 
New  York  city,  the  first  number  of  a  new  aeries  of 
reports  published  by  him,  entitled  "Civil  Proced- 
ure Reports,  edited  by  Fred.  E.  Clark  and  Geo.  D. 
McCarthy."  The  scope  of  the  proposed  series  is 
thus  described  by  the  editors:  "The  editorial  su- 
pervision of  these  reports  has  been  undertaken  in 
the  belief  that  the  number  and  importance  of  the 
decisions,  regulating  the  conduct  of  litigation  under 
the  Code  of  Civil  Procedure,  require  a  special  series 
of  reports."  The  present  number  contains  full  re- 
ports of  thirteen  caaea,  sil  but  five  of  which  ate 
Vol    23.— No.  25. 


decisions  of  the  Court  of  Appeals  or  Oeneral  Tonne 
of  the  Supreme  Court  and  Common  Pleas,  which  of 
courae  will  appear  in  the  regular  series  of  reports 
of  those  courts.  Thus  we  are  threatened  with  a  new 
infliction  of  the  worst  features  of  Howard's  inter- 
minable series.  Whatever  the  future  numbers  of 
this  series  may  show,  the  promise  of  the  opening 
nnmber  is  not  favorable.  In  our  opinion,  n  report 
is  not  worthy  of  patronage  which  is  mainly  a  fore- 
runner of  the  regular  series,  which  every  lawyer 
must  take.  In  the  present  nunil)er  there  is  some 
parade  of  "annotation."  The  principal  "note"  is 
on  "examination  before  trial,"  more  than  half  of 
which  is  taken  up  with  an  account  of  the  practice 
before  the  Code,  and  which  ts  stuflled  with  citations 
by  volume  and  page  of  reports,  without  giving  the 
titles  of  the  cases.  The  principal  Court  of  Appeals 
case  reported  is  a  per  mriam  opinion  of  one  page, 
giving  all  the  essentials,  but  preceded  by  seven 
pages  of  statement  and  arguments.  In  the  number, 
consisting  of  eighty  pages,  there  are  only  about 
eighteen  pages  of  opinions,  not  including  several 
opinions  of  the  court  below,  appealed  from.  This 
is  sheer  padding.  In  our  judgment  alt  of  essential 
value  in  this  pretentious  pamphlet  might  fully  he 
compassed  in  ten  pages,  excluding  of  course  the 
opinions  which  are  to  appear  in  the  regular  series. 
The  profession  do  not  desire  or  need  such  publica- 
tions as  this,  although  they  may  be  forced  to  take 
them.  If  there  is  any  improvement  in  future  num- 
bers we  shall  be  glad  to  chronicle  it. 

A  correspondent  of  the  New  York  DaUy  Register, 
in  a  notice  of  Mr.  Snyder's  "Great  Speeches  by 
Great  Lawyers,"  advances  the  following  novel  ideas: 
"More  than  one-fourth  of  the  volume  is  devoted  to 
specimens  of  British  lawyers  and  judges.  Tliis  is 
to  be  regretted,  because  it  seems  to  infer  a  dearth 
of  American  talent,  and  hence  it  was  necessary  to 
select  elsewere  in  order  to  make  out  the  volume. 
Of  course  Erskine's  and  Curran's  names  are  in  thb 
selection  as  the  most  famous  forensic  orators.  Their 
fame  rests  more  in  the  fact  that  their  collected 
siWEches  have  been  published  than  that  they  wore 
far  above  the  past  and  present  eloquent  lawyers.  If 
the  forensic  addresses  and  arguments  of  Thomas 
Addis  Emmet  while  at  tlie  American  bar  (and  there 
are  more  than  a  dozen  extant)  were  placed  side  by 
side  with  those  of  Erakine  or  of  Curran,  or  of  any 
other  lawyers,  it  would  plainly  be  seen  that  he  was 
their  superior  in  every  respect,  not  only  in  tact  and 
logic,  but  in  emotional  and  elective  oratory.  Every 
thorough  collector  of  American  trials  knows  nf 
several  other  American  lawyers  whoso  names  are 
not  in  this  volume,  whose  collected  speeches  show 
far  more  legal  acumen  and  eloquence  than  those  of 
cither  Erskine  or  Curran.  The  hope  for  this  cnter- 
piise  rests  in  the  fact  that  the  publishers  intend  to 
publish  two  additional  volumes.  They  will  have  a 
wider  field  and  an  opportunity  to  make  a  better 
showing  of  the  eloquence  of  the  American  bar  than 
is  contained  in  this  volume.  Mr.  Snyder's  descrip- 
tion and  definition  of  eloquence  is   new.     He  tajt 
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the  secret  of  it  is  to  know  what  to  say  and  how  to 
say  it.  He  seems  to  infer  that  feeling  and  occasion 
have  nothing  to  do  in  the  effect  of  it.  He  evidently 
has  never  felt  eloquence.  His  definition  would  not 
properly  apply  to  poetry  or  to  music,  yet  the  most 
effective  eloquence  must  contain  both  of  these 
adapted  to  the  occasion.  *It  is  the  gift  of  elo- 
quence to  breathe  round  nature  an  odor  more  ex- 
quisite than  the  perfume  of  the  rose,  and  to  shed 
over  it  a  tint  more  magical  than  the  blush  of  morn- 
ing.' "  The  justice  of  the  opening  criticism  may  be 
estimated  when  it  is  known  that  the  volume  con- 
tains sixteen  speeches  by  American  and  only  eight 
by  British  lawyers.  The  writer  seems  to  mistake 
the  purpose  of  the  volume.  It  is  not  to  perpetuate 
simply  "eloquent"  speeches,  but  "great"  speeches. 
His  comparative  estimate  of  Erskine  and  Emmet 
will  obtain  little  acceptance.  Erskinc^s  fame  does 
not  rest  in  the  publication  of  his  speeches,  but  the 
publication  of  his  speeches  was  induced  by  his 
fame.  Mr.  Emmet  was  unquestionably  a  most  ac- 
complished advocate.  Currants  abilities  we  have 
always  thought  much  overrated.  But  Erskine  we 
believe  to  have  been  head  and  shoulders  above  them 
both,  and  considering  the  political  importance  and 
influence  of  his  forensic  efforts,  above  any  advocate 
of  any  time.  The  correspondent  is  evidently  an  ad- 
mirer of  the  hysterical,  "highfalutin,"  and  rainbow- 
tinted  school  of  oratory,  which  has  so  long  been  the 
wonder  and  the  bane  of  our  courts  of  justice,  but 
which  has  yielded  place  to  a  chaster  and  sounder 
manner.  Evidently  he  finds  Erekine  hard  reading. 
Phillips,  the  "grand,  gloomy,  and  peculiar  "  man, 
famous  in  crim.  can.  cases,  would  just  suit  him.  He 
should  read  Chief  Justice  MarshalPs  satirical  com- 
ments on  Pinkney's  oratory  in  the  case  of  the  Nereide. 
It  may  be  the  "gift  of  eloquence  "  to  outdo  nature 
in  rose -tints  and  sunrise  flushes,  but  this  sort  of 
thing  has  no  proper  standing  in  courts  of  justice. 
Let  these  orators  spout  to  nature  and  on  "  the  day 
we  celebrate." 

Mr.  George  Ticknor  Curtis  publishes  &  pamphlet 
entitled  "The  Doctrine  of  Presumed  Dedication  of 
Private  Property  to  Public  Use,  in  its  Applications 
to  Railroads."  He  maintains  the  following  proposi- 
tions: "1.  That  in  every  State,  and  in  regard  to 
every  railroad  corporation,  the  contract  between  the 
State  and  that  corporation  is  the  sole  source  to 
which  to  look  for  the  authority  to  regulate  freight 
charges.  2.  That  unless  by  fair  construction  of  the 
contract  a  legislative  power  to  regulate  freight 
charges  has  been  reserved  to  the  State,  the  corpora- 
tion has  the  same  right  to  regulate  its  own  charges 
for  its  services  as  a  private  individual.  3.  Tliat  it 
is  not  a  fair  or  just  construction  of  the  contract  to 
hold  that  the  general  power  of  altering  or  amend- 
ing charters  extends  to  the  repeal  or  abolition  of  a 
power  to  make  its  own  charges  which  has  once  been 
granted  to  a  corporation  by  the  charter."  These 
positions  he  fortifies  with  an  opinion  by  the  late 
Judge  Curtis  that  the  Wisconsin  "  Potter  law"  was 
unconstitutional.  Mr.  Curtis  also  announces  his 
^^nfidence  in  the  cliildlike  innocence  of  railroad 


companies  as  follows:  "If  I  knew  of  a  well-au- 
thenticated case,  in  which  a  railroad  or  any  other 
corporation  had  obtained,  or  prevented  legislation, 
by  bribery,  I  should  be  as  readily  disposed  to  pro- 
mote a  prosecution  of  the  offenders  as  any  one  in 
the  community.  But  in  forming  my  opinions  of 
the  conduct  of  railroad  managers,  I  shall  never  com- 
mit the  injustice  of  imputing  corruption  upon  the 
wholesale  assertions  that  a  practice  is  notorious, 
which  nobody  undertakes  to  prove  by  any  thing 
more  than  assertion.  I  am  disposed  to  believe  that 
*■  our  modern  railroad  president '  is  a  much  maligned 
person.''  And  speaking  of  assessments  on  office- 
holders for  election  purposes,  he  concludes :  "  Until 
I  see,  therefore,  some  honest  and  earnest  cfifort  to 
direct  public  attention  to  that  which  is,  beyond  all 
comparison,  the  greatest  and  most  palpable  danger 
to  which  our  institutions  are  exposed,  I  shall  hold 
myself  excused  for  not  joining  in  the  clamor  against 
corporations,  whose  power,  opportunities,  and  means 
for  corruption  are  as  much  exaggerated  as  the  hon- 
esty and  public  virtue  of  their  managers  is  unjustly 
depreciated."  This  is  very  illogical  —  denying  that 
one  great  reputed  wrong  exists  because  another  is 
not  remedied.  We  wish  Mr.  Curtis  would  say 
something  of  the  propriety  of  railroad  managers 
issuing  free  passes  to  judges  and  legislators.  But 
he  probably  knows  of  no  well-authenticated  case  of 
the  kind. 

Mr.  Justice  Matthews,  of  the  United  States  Su- 
preme Court,  has  accepted  the  invitation  of  the  New 
York  State  Bar  Association  to  deliver  the  annual 
address  before  that  body  at  their  next  meeting  in 
this  city.  Justice  Matthews  stands  in  the  first  rank 
as  an  advocate  and  an  orator.  His  appearance  on 
this  occasion,  so  kindly  accorded,  will  be  warmly 
welcomed  by  our  profession  in  this  State,  who  have 
formed  from  reputation  so  high  an  estimate  of  his 
brilliant  intellectual  endowments  and  the  charms  of 
his  address. 

Senator  Jacobs  proposes  to  permit  the  Supreme 
Court  reporter  to  publish  four  volumes  yearly,  in- 
stead of  three,  as  now  limited. 


NOTES  OF  CASES. 


IN  connection  with  our  recent  article  on  Larceny 
of  Animals,  an^,  p.  444,  should  be  read  a  case 
decided  in  the  Birmingham  (Eng.)  county  court, 
May  9th,  a  report  of  which  is  given  in  the  Lav 
Times  of  May  28th .  The  title  of  the  case  is  not 
given.  The  question  was  of  property  in  carrier 
pigeons  under  training.  The  court  thus  stated  the 
case:  "The  plaintiff,  who  is  a  dealer  in  pigeons  of 
this  description,  was  training  the  bird,  and  it  was 
for  this  purpose  that  on  the  day  in  question  he  bad 
taken  it  from  its  home  at  Aston  to  Castle  Bromwich, 
a  distance  of  between  five  and  six  miles,  and  there 
turned  it  loose,  in  the  expectation  that  the  pigeon 
would  find  its  way  back  to  its  home  at  Aston.  In 
returning,  as  was  believed,  to  its  home,  and  whilst 
flying  in  that  direction  over  land  which  the  defend* 
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ant  occupied  at  Castle  Bromwich,  the  defendant 
shot  at  and  killed  the  pigeon .  The  questions  for 
consideration  are :  First,  whether  the  plaintiff  can 
be  said  to  have  a  property  in  the  pigeon,  which  was 
admittedly  tame  and  reclaimed ;  and  if  so,  then, 
secondly,  whether  by  the  act  of  taking  the  pigeon 
away  from  its  home  for  the  purpose  of  training  it, 
and  there  releasing  it,  the  plaintiff  lost  his  property 
in  the  bird,  and  thereby  his  right  to  bring  this  ac- 
tion to  recover  damages  for  the  killing  of  it  by  the 
defendant.  Whether  in  fact  by  releasing  it  in  the 
manner  stated  he  abandoned  the  property  he  other- 
wise would  have  had  in  it  whilst  in  his  possession ; 
in  short,  whether  the  pigeon,  in  consequence  of 
plaintiffs  action,  lost  its  character  of  a  tame  pigeon 
And  became  fer(B  naturoB.^^  After  referring  to  and 
commenting  on  DetoeU  v.  Saunders^  Cro.  Jac.  490; 
Beg.  V.  Cory,  10  Cox's  C.  C.  23;  Heg.  v.  ThichU,  L. 
R,  1  C.  C.  158 ;  Child  v.  CreenhiU,  Cro.  Cas.  653 ; 
Beg.  V.  Brooks,  4  C.  &  P.  131;  Beg.  v.  Cheafar,  21 
L.  J.  43,  M.  C. ;  Tayhr  v.  Newman,  4  B.  &  S.  89,  the 
court  thus  concluded :  **  There  appears  to  be  a  con- 
nection between  the  soil  and  animals  ferce  naturce^ 
so  far  as  the  ownership  in  both  is  concerned.  In 
an  ordinary  case,  if  the  owner  of  a  reclaimed  pigeon 
chooses  to  take  it  from  its  home,  and  set  it  free  on 
soil  that  does  not  belong  to  him,  having  no  further 
care  or  thought  about  it,  or  if  the  bird  escapes,  and 
betakes  itself  to  its  natural  liberty,  this  would,  I 
think,  amount  to  an  abandonment  of  the  previous 
reclamation,  and  it  would  again  become /<?t«  futturce; 
but  I  cannot  think  that  what  the  plaintiff  has  done 
in  this  case,  the  taking  away  of  the  bird  and  releas- 
ing him  for  the  purpose  of  training,  teaching  it  his 
lesson  in  short,  can  amount  to  an  abandonment  of 
his  property  in  the  pigeon.  This  temporary  release 
from  the  plaintiff's  custody  for  the  purpose  indi- 
cated could  never  be  intended  by  the  plaintiff  to 
be  an  abandonment  of  the  valuable  property  he  pos- 
sessed in  the  pigeon.  The  plaintiff  was  merely  fol- 
lowing the  ordinary  method  of  teaching  the  bird  so 
as  to  cause  it  to  become  more  useful  and  of  greater 
value .  After  the  best  consideration  I  can  give  to 
the  matter,  I  have  arrived  at  the  conclusion  that  the 
property,  which  the  English  law,  following  the  Ro- 
man in  this  respect,  allows  individuals  to  possess  in 
pigeons  Ls  a  special  possessory  property,  a  right  to 
have  them  protected  whilst  ou  the  owner's  property, 
or  under  his  control.  No  c:ise  that  I  have  found 
goes  so  far  as  to  say  that  the  owner  of  pigeons  can 
have  an  absolute  property  in  them  at  all  times  and  in 
all  places.  DeiceU  v.  Sanders,  if  correct,  decides 
there  can  be  no  such  absolute  property.  If  I 
thought  that  the  plaintiff  by  his  act  had  lost  the 
possession  or  cnModia  of  the  pigeon,  his  property  in 
the  pigeon,  in  my  opinion,  would  have  been  gone, 
and  I  should  have  been  obliged  to  decide  that  this 
action  could  not  have  been  maintained ;  but  in  the 
present  case,  for  the  reasons  already  stated,  I  ihink 
the  reclaimed  character  of  the  pigeon  ought  not  to 
be  considered  as  abandoned,  but  that  it  continued 
notwithstanding  the  act  of  the  plaintiff,  and  that 
being  so,  I  hold,  for  the  reasons  given,  that  the 
property  in  the  pigeon  continued  in  the  owner,  and 


that  the  plaintiff  is  entitled  to  the  verdict.  I  have 
not  arrived  at  this  decision  without  much  hesitation 
and  some  doubt."  ''In  ancient  times  the  question 
was  by  no  means  of  the  importance  it  has  in  recent 
times  become.  A  vast  amount  of  capital,  indeed, 
is  now  invested  in  these  birds;  a  very  extensive 
traffic  in  them  is  carried  on  both  at  home  and 
abroad.  It  is  much  to  be  desired  that  this  import- 
ant question,  on  which  so  much  property  depends, 
should  not  remain  doubtful,  but  should  be  decided 
by  the  high  court."  The  Law  Times  thinks  **a 
somewhat  dangerous  principle  is  admitted  "  here. 


In  Dicks  v.  Totes,  English  Court  of  Appeal,  May 
24th,  Law  Times,  May  28th,  the  question  was 
whether  the  defendant,  Edmund  Yates,  by  publish- 
ing in  the  World  a  novel  or  serial  story  by  Miss 
Braddon  under  the  title  of  **  Splendid  Misery,"  had 
infringed  the  copyright  in  that  title,  which  was 
claimed  by  the  plaintiff  from  his  publication  in  De- 
cember, January,  and  February,  1874-5,  in  his 
weekly  periodical  known  as  Every  Week,  of  a  work 
of  fiction  called  ** Splendid  Misery;  or  East  End 
and  West  End,"  written  by  Colin  H.  Hazlewood, 
and  illustrated  by  R.  Huttula.  Jessel,  M.  R. ,  called 
attention  to  the  differences  between  Every  Week  and 
the  World.  The  first  was  a  collection  of  novels, 
the  second  was  a  newspaper,  with  from  time  to  time 
Si/euiMeton  containing  weekly  installments  of  a  story 
or  novel.  The  two  papers  were  of  a  totally  differ- 
ent character,  were  brought  out  at  a  different  price, 
and  were  addressed  to  a  totally  different  class  of 
readers.  Two  more  perfectly  different  objects  to 
which  a  paper  could  be  directed  it  was  difficult  to 
discover.  As  to  the  legal  questions  the  question 
whether  there  could  be  a  copyright  in  the  particu- 
lar title,  he  was  of  opinion  that  there  could  not. 
The  words  **  Splendid  Misery  "were  old,  and  the 
combination  was  really  a  common  and  hackneyed 
term.  It  was  proved  to  have  been  the  title  of  a 
novel  published  in  1801,  and  there  was  no  invention 
or  originality  by  the  plaintiff  in  such  a  combination 
anymore  than  in  the  words  **  miserable  sinners." 
Then  it  was  said  that  user  of  the  words  by  the 
plaintiff  might  entitle  him,  as  in  the  case  of  a  trade- 
mark, to  restrain  any  one  else  from  publishing  a 
work  under  that  title,  lest  the  public  should  mis- 
take it  for  his  work.  In  the  two  titles  themselves 
there  were  remarkable  differences.  The  one  was 
**  Splendid  Misery ;  or.  East  and  West  End,  by  Colin 
H.  Hazlewood.  The  other  **  Splendid  Misery,"  by 
Miss  Braddon,  author  of  **  Lady  Audley's  Secret," 
etc.  No  serious  argument,  therefore,  on  the  ques- 
tion of  trade-mark  could  be,  or  indeed  was,  raised. 
Assuming  there  was  copyright  in  a  title  —  and  he 
was  not  going  to  say  that  there  could  not  be  —  what 
did  it  mean  ?  It  was  the  right  of  multiplying 
copies  of  an  original  work,  and  it  must  be  shown 
that  the  work  was  original ;  if  not,  then  there  could 
be  no  copyright.  How  could  this  title  be  said  to 
be  original  when  the  very  same  words  had  been  used 
for  the  very  same  purpose  some  eighty  years  ago  ? 
It  was  no  answer  to  say  that  people  had  forgotten 
the  older  novel.    There  was  no  evidence  to  show 
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that  Mr.  Hazlewood  did  not  copy  the  title  of  the 
novel  of  1801,  or  that  he  invented  those  words.  On 
the  ground,  therefore,  of  no  proof  of  the  plaintiff's 
title,  he  was  clearly  of  opinion  that  the  plaintiff's 
action  failed,  and  the  appeal  must  be  allowed. 
James,  L.  J.,  concurred.  Literary  property  was  lia- 
ble to  invasion  in  three  different  modes :  1.  By  lit- 
erary piracy,  when,  for  instance,  after  the  publica- 
tion of  a  work  in  this  country  some  one  either 
reprinted  the  work  in  this  country  or  introduced  a 
reprint  of  it  from  abroad.  2.  When  a  man  in  bring- 
ing out  a  work  appropriated  the  fruits  of  another 
man's  previous  literary  labors,  that  was  literary  lar- 
ceny. Another  mode,  and  one  quite  irrespective  of 
copyright,  was  when  a  man  appropriated  the  title 
of  another  man's  work ;  that  was  not  an  infringe- 
ment of  copyright,  but  a  common-law  fraud,  pun- 
ishable as  such.  In  this  case  it  was  perfectly  idle 
to  suggest  that  Miss  Braddon's  novel  called  **  Splen- 
did Misery  "  was  either  a  literary  piracy,  a  literary 
larceny,  or  a  commercial  fraud,  and  there  was  no 
pretense  whatever  for  bringing  this  action.  Lush, 
L.  J.,  concurred.  James,  L.  J.,  added  that  in  his 
opinion  there  could  be  no  copyright  in  the  title  or 
name  of  a  book.  Lush,  L.  J.,  declined  to  express 
an  opinion  on  that  point.  Mr.  Drone  says  "the 
mere  title  of  a  book,  magazine,  newspaper,  or  other 
publication,  is  not  a  subject  of  copyright;"  but 
that  it  may  be  of  trade-mark .     (Copyright,  145.) 


In  Farmers*  Fire  Insurance  Co,  v.  Moyer^  Pennsyl- 
vania Supreme  Court,  March  17,  1881,  10  W.  N.  C. 
129,  the  owner  of  a  bam  temporarily  placed  a  porta- 
ble steam  threshing-machine  in  the  neighorhood 
thereof  for  immediate  use,  and  in  consequence  of 
the  explosion  of  the  machine  the  bam  was  destroyed 
by  fire.  In  an  action  by  him  against  the  insurance 
company,  wherein  said  bam  was  insured,  to  recover 
his  loss,  hddy  that  the  use  of  such  machine  not  be- 
ing expressly  prohibited  by  the  charter  and  by-laws 
of  said  company,  nor  by  the  provisions  of  the  pol- 
icy, the  plaintiff  was  entitled  to  recover,  unless  the 
use  of  said  machine  materially  increased  the  risk  of 
the  company,  and  that  whether  said  risk  was  so 
materially  increased  or  not  was  properly  left  to  the 
jury.  The  court  said:  **The  26th  article  of  the 
by-laws  prohibits  the  insuring  of  any  building  *  situ- 
ated within  fifty  yards  of  a  railroad  on  which  steam 
power  is  employed,  or  of  any  forges,  foundries,  fur- 
naces, rolling-mills,  powder-mills  paper  and  oil-mills, 
cotton-mills,  or  in  general  any  mills,  factories,  or 
machineries  driven  by  steam  power.'  But  the  prop- 
erty in  the  case  in  hand  is  embraced  by  neither  the 
letter  nor  spirit  of  this  prohibition.  Again,  article 
34  provides :  *  If  the  owner  of  an  insured  building 
should  convert  it  to  some  other  purpose,  or  should 
carry  on  therein  any  of  the  trades  specified  in  arti- 
cle 20,  the  policy  of  such  insured  building  shall  not 
be  considered  valid  or  binding  upon  this  company 
for  such  length  of  time  as  it  shall  be  appropriated 
to  such  purpose.'  Neither  is  the  plaintiff's  case 
taken  'up  by  this  provision;  for  this  contemplates 
the  conversion  of  the  building  to  a  purpose  other 
than  that  for  which  it  was  used  at  the  time  of  its 


insurance ;  an  adaptation  of  it  to  some  one  of  the 
occupations  or  trades  mentioned  in  article  26.  But 
the  plaintiff's  bam  was  converted  to  no  such  pur- 
pose, it  was  insured  as  a  barn,  and  as  a  bam  it  was 
burned.  These,  however,  seem  to  be  all  the  regu- 
lations of  this  company  which  have  even  a  remote 
bearing  upon  this  subject.  But  it  is  only  by  a  strained 
inference  that  either  of  them  can  be  made  to  bear 
on  the  plaintiff's  case,  and  it  certainly  would  be  out 
of  all  character  to  allow  a  forfeiture  to  be  worked 
in  favor  of  the  company  through  the  operation  of  a 
mere  inference.  There  being  therefore  no  express 
prohibition  found  in  the  policy  or  rules  of  the  com- 
pany against  the  use  of  a  machine  of  this  kind  in 
the  vicinity  of  the  bam,  the  question  was  at  most 
one  of  increase  of  risk,  and  that  was  properly  left 
to  the  jury.  There  is  not  much  doubt  but  that  the 
immediate  occasion  of  the  fire  was  the  explosion  of 
the  boiler,  by  which  the  machine  was  driven ;  but 
this  was  one  of  those  pure  accidents  that  is  not  to 
be  considered  any  more  than  the  accidental  break- 
ing of  a  glass  lantem,  had  that  been  the  occasion  of 
the  fire.  Accidents  will  happen  more  frequently, 
perhaps,  with  steam  engines  than  some  other  ma- 
chines; nevertheless  they  are  accidents,  and  as  such, 
are  beyond  human  forecast,  and  if  insurance  com- 
panies desire  to  prohibit  even  the  temporary  use  of 
steam  on  or  near  the  premises  they  insure,  they 
should  provide  against  such  use  in  their  policies, 
but  it  will  not  do  for  them  to  attempt  to  make  rules 
and  regulations,  intended  for  a  very  different  con- 
dition of  things,  cover  an  emergency  not  previously 

contemplated." 

♦ 

THE    ETHICS    OF    PROFESSIONAL    COM- 
PENSATION. 


IN  liis  communication  to  this  Journal  last  week. 
Judge  Countryman  says  that  we  were  in  error 
in  stating  that  he  **  recommended  "  the  practice  of 
attorneys  being  contingently  interested  in  the  sub- 
ject of  litigation  as  a  means  of  compensation;  that 
he  simply  vindicated  the  practice  against  the  charges 
of  immorality  and  impropriety ;  and  that  he  **  recom- 
mended "  that  the  suggestion  shouM  in  every  case 
come  from  the  client.     Judge  Countryman  certainly 
spoke  strongly  in  support  of  the  practice;  but  if 
he  does  not  think  this  amounts  to  a  "  recommenda- 
tion," we  shall  not  quarrel  with  him  over  that  word. 
But  he  seems  to  have  some  instinctive  doubt  of  the 
propriety  of  the  practice ;  else  why  leave  it  to  the 
client  to  make  the   advance  ?     If    the  practice  is 
right,  this  is  a  false  delicacy ;  if  wrong,  the  lawyer 
cannot  shield  himself  by  saying,  **  my  client  tempted 
me."    A  man  who  unlawfully  keeps  and  sells  poison 
cannot  escape  by  pleading  that  the  customer  asked 
him  for  it. 

Judge  Countryman  says  we  are  **  extravagant  "in 
pronouncing  his  the  first  public  apology  for  the 
practice  ever  pronounced  in  this  country.  We  had 
practitioners  in  mind  in  saying  that.  We  ahoold 
hardly  call  a  judicial  expression  an  "apology* 
for  a  practice.  But  let  us  see  how  bia  judldii 
authorities   stand.      The    Delawawr    caae   b  *•' 
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most  elaborate  defense  of  the  practice  which  he 
cites.  Mr.  Bayard  was  undoubtedly  a  highly  re- 
spectable man  and  la^7er,  but  he  lived  in  a  State 
where  there  never  had  been  any  public  sense  op- 
posed to  the  practice.  Champerty  and  maintenance 
never  existed  in  that  State.  So  he  held  slaves,  we 
suppose,  and  thought  it  right.  He  took  a  single 
claim  to  collect  for  a  percentage ;  it  does  not  appear 
that  he  was  in  the  habit  of  doing  this  thing.  We 
hardly  think  his  son,  the  present  senator,  would 
advocate  such  a  practice  in  these  days.  But  what 
is  said  on  this  subject  in  the  Delaware  case  is  olntery 
after  all,  for  the  court  held  that  Mr.  Bayard  had  not 
performed  his  part  of  the  contract,  and  therefore 
there  could  be  no  recovery  on  it. 

In  Voorhies  v.  Dorr,  51  Barb.  586,  the  question 
did  not  arise  and  was  not  discussed.  The  action 
was  by  a  layman  to  recover  an  agreed  compensation 
for  the  defendant  lawyer's  use  of  the  plaintifTs  name 
in  a  lawsuit,  and  what  the  court  said  was  in  refer- 
ence to  that  contract. 

The  language  which  Judge  Countryman  attributes 
to  Chief  Justice  Waite,  in  Wright  v.  TetbettSj  1  Otto, 
252,  is  not  the  language  of  the  judge,  but  of  the 
reporter's  head-note.  All  that  the  judge  said  on 
the  subject  was :  *  *  After  the  service  had  been  rendered, 
and  after,  as  was  supposed,  the  claim  had  been  secured, 
Wright  agreed  to  pay  ten  per  cent  of  the  amount 
eventually  realized,  as  compensation  for  the  labor 
done.     We  see  no  reason  to  find  fault  with  this." 

The  court  did  use  the  language  quoted  from  Stan- 
ton V.  Eashin,  1  McArthur,  558 ;  S.  C,  27  Am.  Rep. 
612.  But  it  was  olnter.  If  Judge  Countryman  Iiad 
pursued  his  quotation  one  setitence,  he  would  have 
found  this:  **But  in  this  case  there  is  an  effort  to 
recover  land,  not  as  a  measure  of  compensation,  but 
as  a  part  of  the  very  property  in  controversy."  And 
the  court  refused  to  enforce  the  agreement  between 
the  attorney  and  client,  by  which  the  former  was  to 
have  one-third  of  the  land  recovered. 

The  Wisconsin  cases  cited  by  Judge  Countryman, 
while  they  pronounce  the  practice  lawful,  afford  no 
breath  of  sanction  of  the  morality  or  propriety  of 
the  practice. 

This  examination  reduces  Judge  Countryman's 
array  of  indorsers  to  a  very  small  showing.  Now 
let  US  look  at  the  other  side,  commencing  at  home, 
and  coming  from  the  time  when  the  practice  was 
unlawful  down  to  the  presept  time,  when  it  is  law- 
ful. Chancellor  Kent  said,  in  Arden  v.  Patterson, 
5  Johns.  Ch.  48:  **  The  purchase  of  a  lawsuit  by 
an  attorney  is  champerty  in  its  most  odious  form ; 
and  it  ought  equally  to  be  condemned  on  principles 
of  public  policy.  It  would  lead  to  fraud,  oppression, 
and  corruption.  As  a  sworn  minister  of  the  courts 
of  justice,  the  attorney  ought  not  to  be  permitted 
to  avail  himself  of  the  knowledge  which  he  acquires 
in  his  professional  character,  to  speculate  in  lawsuits. 
The  precedent  would  tend  to  corrupt  the  profession, 
and  produce  lasting  mischief  to  the  community." 

The  arguments  on  this  side  of  this  question 
have  never  been  better  presented  than  by  ex-Judge 
Samuel  Hand,  of  this  city,  who,  in  his  address  as 
president  of  the  New  York  State  Bar  Association, 


in  1879,  after  rehearsing  the  common  arguments  in 
'favor  of  the  practice,  said:  *'It  is  urged  that  prac- 
tices, which  before  the  Code  were  universally  re- 
garded in  the  profession  as  disreputable,  unworthy, 
demoralizing,  and  tending  to  degrade  the  profession 
and  impair  the  administration  of  justice,  are  not 
changed  in  their  character,  because  they  may  possi- 
bly have  ceased  to  be  illegal,  or  to  be  absolutely 
prohibited  by  statute ;  or  because  a  law  removing 
restraints  upon  them  has  been  passed  at  a  time  when 
it  seemed  to  be  the  fashion  to  throw  down  every 
legal  barrier  to,  and  restraint  upon,  the  admission 
of  an  attorney,  or  his  practice  when  admitted,  and 
to  rely  solely  upon  the  diligence,  the  integrity  and 
honor  of  men  as  a  sufficient  safeguard.  It  is  also 
urged  that  the  character  of  these  practices  remains 
the  same  as  ever ;  that  they  are  still,  as  ever,  de- 
moralizing, deteriorating  in  their  tendency;  that 
they  do,  as  ever,  tend  to  barratry,  to  stirring  up  of 
suits,  the  encouragement  of  litigation,  and  the  tam- 
pering with  evidence.  That  they  are  an  easy  and 
tempting  source  of  large  profits  to  able  and  adroit 
lav^ers ;  'that  such  cases,  with  proper  management, 
are  sure  to  succeed  before  juries,  and  that  it  is  rare 
that  a  case  cannot,  on  some  question,  be  got  before 
a  jury;  that  the  communistic  tendencies  of  the 
present  time  produce  enormous  verdicts — fortunes 
in  themselves;  that  such  temptations  are  calculated 
to  drag  away  the  profession  from  its  moorings,  and 
its  regular,  steady  business,  to  these  barratrous  spec- 
ulations ;  that  while  there  may  be  no  harm  in  ar- 
ranging for  a  contingent  fee  with  a  poor  man,  who 
applies  to  an  attorney,  yet  the  tendency  of  permit- 
ting such  arrangements  is  to  set  members  of  the 
profession  advertising  for  such  cases,  soliciting  at 
the  expense  of  all  manly  and  professional  dignity, 
persons  who  are  known  to  have  causes  of  action, 
and  inducing  them  to  violate  constantly  the  statute 
against  the  advancing  of  moneys  as  an  inducement 
to  placing  suits  in  their  hands.  It  is  said  that 
worthless  persons,  having  nothing,  risking  nothing, 
are  induced  under  this  system  to  present  and  swear 
through  simulated  causes  of  action,  relying  upon 
attorneys  to  furnish  all  necessary  moneys  and  divide 
the  profits  if  successful.  All  these  mischiefs  and 
irregularities  are,  it  is  insisted,  injurious  to  the 
standing  before  the  world  and  to  the  inward  tone  of 
the  profession." 

On  the  same  occasion,  Mr.  Tracy  G.  Becker,  of 
Buffalo,  in  an  essay  on  Contracts  for  Contingent 
Compensation  for  Legal  Services,  remarked:  *'I 
cannot  conceive  of  any  serious  argument  that  wiU 
convince  any  one  that  such  speculations  are  not  de- 
moralizing and  dangerous  in  the  ej^reme."  '*  With 
the  frequency  of  contracts  for  contingent  compensa- 
tion the  money  changers  and  speculators  insidiously, 
yet  surely,  gain  a  foothold  on  the  threshhold  of  that 
noble  edifice.  Would  it  not  be  well  to  imitate  that 
great  law-giver  and  moralist  who,  when  he  found 
them  clinging  about  another  temple  two  thousand 
years  ago,  scrupled  not  to  overturn  their  tables,  and 
to  drive  them  forth  lest  their  presence  should  pol- 
lute the  sacred  place  ?  " 

Although  the  practice  in  question  is  now  lawful 
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in  this  State,  the  courts  do  not  seem  to  regard  it 
with  much  favor.  In  Voorh4e8  v.  McCartney,  51  N. 
T.  800,  the  commission  of  appeals  held  tliat  an  at- 
torney under  such  circumstances,  bringing  an  action 
in  the  name  of  another,  is  still  liable  for  the  defend- 
ant's costs;  and  Gray,  C,  observed:  "The  repeal 
of  the  fornier  laws  upon  that  subject  has  not  legal- 
ized such  contracts;  it  made  such  transactions  by 
lawyers  only  tolerable  by  leaving  such  of  them  as 
might  choose  to  embark  in  such  enterprises  upon 
the  same  footing  as  other  speculators,  any  one  of 
whom  may  employ  an  attorney  to  bring  an  action  in 
which  he  is  beneficially  interested  in  the  name  of 
another. " 

In  CoughUn  v.  iV.  F.  O,  it  K  E,  R  Co,,  71  N.  Y. 
443;  8.  C,  27  Am.  Rep.  75,  the  court  held  that  in 
spite  of  an  agreement  of  the  nature  in  question,  the 
client  could  release  his  claim  to  the  defendant  and 
defeat  his  attorney.  The  court,  Earl,  J.,  remarked: 
"Its  exercise "  (t.  e,,  the  extraordinary  power  of 
the  court)  "to  secure  to  an  attorney  the  statutory 
fees,  small  in  amount  and  easily  ascertainable,  was 
just  and  proper,  and  could  lead  to  no  abuse.  But 
to  exercise  it  so  as  to  enforce  all  contracts  between 
clients  and  attorneys,  however  extraordinary,  is 
quite  another  thing.  Here  the  attorneys  were  con- 
tractora  They  took  the  job  to  carry  this  suit 
through,  and  to  furnish  all  the  labor  and  money 
needed  for  that  purpose,  and  they  are  no  more  enti- 
tled to  the  protection  which  tliey  now  seek  than 
any  other  person  not  a  lawyer  would  have  been,  if 
he  had  taken  the  same  contract.  When  a  party  has 
the  whole  legal  and  equitable  title  to  a  cause  of  ac- 
tion, public  policy  and  private  right  are  best  sub- 
served by  permitting  him  to  settle  and  discharge 
that,  if  he  desires  to,  without  the  intervention  of 
his  attorneys." 

Now  to  go  outside  our  own  State.  In  Duke  v. 
Harper,  66  Mo.  51;  S.  C,  27  Am.  Rep.  314,  the 
court  said:  "But  there  is  nothing  in  the  law  of 
champerty  as  expounded  by  Blackstone  and  Bou- 
vier,  and  the  American  courts  in  the  adjudicated 
cases  which  we  have  cited,  that  is  not  applicable  to 
our  condition.  The  race  of  intermeddlers  and  busy- 
bodies  is  not  extinct.  It  was  never  confined  to 
Great  Britain,  and  the  little  band  of  refugees  who 
landed  from  the  May  Flower  on  the  coast  of  New 
England  were  not  entirely  free  from  the  vice  of  in- 
termeddling in  the  concerns  of  other  people.  It  is 
as  prevalent  a  vice  in  the  United  States  as  it  ever 
was  in  England,  and  we  do  not  see  but  that  a  law 
restraining  intermeddlers  from  stirring  up  strife  and 
litigation  betwixt  their  neighbors  is  wholesome  and 
necessary,  even  in  Missouri.  A  man  having  a  doubt- 
ful claim  to  property  in  the  possession  of  another, 
who  would  hesitate  to  incur  the  expense  of  testing 
its  validity,  will  readily  agree  that  one  who  will 
bear  the  burden  of  the  contest,  and  take  part  of  the 
recovery  for  his  pay,  may  institute  the  suit  in  his 
name.  Such  contracts  are  champertous  and  should 
be  so  held  on  principle  everywhere." 

In  Adye  v.  ffanna^  47  Iowa,  264;  S.  C,  29  Am. 
Rep.  484,  the  court  held  that  an  attorney's  agree- 
ment to  pay  any  judgment  against  his  client  if  he 


would   appeal    and  pay  his  fees,  is  void,   and  re- 
marked:   "In  another  respect  it  is  in  conflict  with 
the  policy  of  the  law,  which  promotes  and  upholds 
ptuity  and  justice  in  the  administration  of  remedies 
in  the  courts.     The  attorneys  bound  by  the  contract 
become  liable  in  the   place  of  their  client.     They 
have  the  most  powerful  motive   to  pervert  justice 
and  corrupt  its  source,  in  order  to  escape  the  lia- 
bility they  have  assumed.     Th^y  are  officers  of  the 
court,  and  as  such  ought  to  be  trusted  by  judges  as 
well  as  clients.     Their  duty  does  not  require  them 
to  pervert  the  law  or  deceive  those  clothed  with  the 
power  to  administer  it.     On  the  contrary,  it  forbids 
them,  under  the  heaviest  penalties,  to  do  any  act 
that  may  have  such  an  effect.     They  are  to  aid  the 
courts  in  the  administration  of  justice.     Their  duty 
requires  them  to  endeavor  to  secure  to  their  client 
his  rights  under  the  law  and  nothing  more.     For 
such  services  the  law  will  secure  them  compensation 
from  their  clients.     It  requires  neither  arguments 
nor  explanations  to  show  what  great  temptations 
would  be  placed  before  the  attorney  to  violate  his 
duty  and   to  endeavor  to  corrupt  the  fountain  of 
justice,  were  he  to  take  the  place  of  his  client  and 
become  responsible  for  all  liabilities  incident  to  a 
decision  adverse  to  him.     The  law  will  not  permit 
members  of  the  legal  profession  to  be  assailed  with 
temptations  so  dangerous  in  their  character.    They 
have  the  most  grave  duties  to  perform  in  the  admiD- 
istration  of  justice ;  they  stand  before  the  world,  as 
a  class,  distinguished  for  honor,  integrity,  and  pub- 
lic virtue.     The  law  will  be  careful  to  recognize  no 
rules  or  principles  which  in  their  application  to  the 
practice  of  courts  or  business  of  attorneys  may  tend 
to  corrupt  the  legal  profession,  or  rob  it  of  the  high 
character  it  has  always  maintained." 

In  Pennsylvania,  Chief  Justice  Gibson  character- 
izes the  practice  as  "questionable."  Foster  v.  Jack^ 
4  Watts,  839.  Judge  Rogers  says  it  is  a  "subject 
of  regret."  Judge  Kane,  in  Bk  parte  Plitt,  2  Wall. 
Jr.,  452,  says:  "  It  is  not  a  practice  to  be  generally 
commended." 

From  Chief  Justice  Sharswood^s  admirable  essay 
on  Professional  Ethics  we  extract  the  following: 
"A  horde  of  pettifogging,  barratrous,  custom-seek- 
ing, money-making  lawyers,  is  one  of  the  greatest 
curses  with  which  any  community  can  be  visited." 
"  Except  in  this  class  of  cases  "  (undefended  claims) 
"agreements  between  . counsel  and  client  that  the 
compensation  of  the  former  shall  depend  upon  final 
success  in  the  lawsuit —  in  other  words,  contingent 
fees  —  however  common  such  agreements  may  be, 
are  of  a  very  dangerous  tendency,  and  to  be  declined 
in  all  ordinary  cases."  "  It  is  to  be  observed,  then, 
that  such  a  contract  changes  entirely  the  relation  of 
counsel  to  the  cause.  It  reduces  him  from  his  high 
position  as  an  officer  of  the  court,  and  a  minister  of 
justice,  to  that  of  a  party  litigating  liis  own  claim. 
Having  now  a  deep  personal  interest  in  the  event  of 
the  controversy,  he  will  cease  to  consider  himself 
subject  to  the  ordinary  rules  of  professional  con- 
duct. He  is  tempted  to  make  success,  at  all  haz- 
ards and  by  all  means,  the  sole  end  of  his  ezertioos. 
He  becomes  blind  to  the  merits  of  the  case,  tad 
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would  find  it  difficult  to  persuade  himself,  no  mat- 
ter what  state  of  facts  might  be  developed  iu  the 
progress  of  the  proceedings,  as  to  the  true  charac- 
ter of  the  transaction,  that  it  was  his  duty  to  retire 
from  it.  It  places  his  client  and  himself  in  a  new 
and  dangerous  relation.  They  are  no  longer  attor- 
ney and  client,  but  partners.  He  has  now  an  inter- 
est which  gives  him  a  right  to  speak  as  principal, 
not  merely  to  advise  as  to  the  law  and  abide  by  in- 
structions. It  is  either  unfair  to  him  or  unfair  to 
the  client.  If  he  thinks  the  result  doubtful,  he 
throws  all  his  time,  learning  and  skill  away  upon 
what,  in  his  estimation,  is  an  uncertain  chance.  If 
he  believes  that  the  result  will  be  success,  he  re- 
ceives in  this  way  a  higher  compensation  than  he  is 
justly  entitled  to  receive.  It  is  an  undue  encourage- 
ment to  litigation.  Men  who  would  not  think  of 
entering  on  a  lawsuit,  if  they  knew  that  they  must 
compensate  their  lawyer  whether  they  win  or  lose, 
are  ready  upon  such  a  contingent  agreement  to  try 
their  chances  with  any  kind  of  a  claim.  It  makes 
the  law  more  of  a  lottery  than  it  is.  The  worst 
consequence  is  yet  to  be  told  —  its  effect  upon  pro- 
fessional character.  It  turns  lawyers  into  higglers 
with  their  clients.  Of  course  it  is  not  meant  that 
these  are  always  its  actual  results ;  but  they  are  its 
inevitable  tendencies — in  many  instances  its  prac- 
tical working.  To  drive  a  favorable  bargain  with 
the  suitor  in  the  first  place,  the  difficulties  of  the 
case  are  magnified  and  multiplied,  and  advantage 
taken  of  that  very  confidence  which  led  him  to  in- 
trust his  interests  to  the  protection  of  the  advocate. 
The  parties  are  necessarily  not  on  an  equal  footing 
in  making  such  a  1)argain.  A  high  sense  of  honor 
may  prevent  counsel  from  abusing  Iiis  position  and 
knowledge ;  but  all  have  not  such  high  and  nice 
sense  of  honor.  If  our  example  goes  toward  mak- 
ing the  practice  of  agreement  for  contingent  fees 
general,  we  assist  in  placing  such  temptations  in  the 
way  of  our  professional  brethren  of  all  degrees  — 
the  young,  the  inexperienced,  and  the  unwary,  as 
well  as  those  whose  age  and  experience  have  taught 
them  that  a  lawyer's  honor  is  his  brightest  jewel, 
and  to  be  guarded  from  being  sullied,  even  from 
the  breath  of  suspicion,  with   the  most  sedulous 
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care. 

Chief  Justice  Sharswood,  in  the  same  essay,  quotes 
the  following  advice  from  Price  on  Limitation  and 
Lien,  characterizing  the  author  as  **a  gentleman  of 
the  largest  experience  and  highest  character  for  in- 
tegrity and  learning  at  the  Philadelphia  bar": 
**  Permit  me  to  advise  and  earnestly  to  admonish 
you,  for  the  preservation  of  professional  honor  and 
integrity,  to  avoid  the  temptation  of  bargaining  for 
fees  or  shares  of  any  estate  or  other  claim,  contin- 
gent upon  a  successful  recovery.  The  practice 
directly  leads  to  a  disturbance  of  the  peace  of  so- 
ciety, and  to  an  infidelity  to  the  professional  obliga- 
tion promised  to  the  court,  in  which  is  implied  an 
absence  of  desire  or  effort,  of  one  in  the  ministry  of 
the  temple  of  justice,  to  obtain  a  success  that  is  not 
just  as  well  as  lawful.  It  is  true,  as  a  just  equiva- 
lent for  many  cases  honorably  advocated  and  incom- 
petently paid  by  the  poor,  a  compensation  may  and 


will  be  received,  the  more  liberal  because  of  the 
ability  produced  by  success ;  but  let  it  be  the  result 
of  no  bargain,  exacted  as  a  price  before  the  service 
is  rendered,  but  rather  the  grateful  return  for  bene- 
fits already  conferred." 

If  our  language  on  this  subject  is  deemed 
**  severe,"  what  will  be  said  to  that  of  the  forego- 
ing extracts  ?  Does  our  correspondent  refuse  to 
recognize  these  high  authorities  ? 


VALIDITY  OF  STATUTE  PRESCRIBING 
CHARACTER  OF  EVIDENCE. 

RHODE  ISLAND  SUPRBIIE  COURT,  FEBRUARY  5,  1S81. 

State  of  Rhode  IsiiAND  v.  Beswick.* 

A  statute  of  Rhode  Island  which  forbids,  under  a  penalty,  the 
keeping  for  sale  of  spirituous  liquorB^provides  that "  it  shall 
not  be  necessary  to  prove  an  actual  sale  of  the  liquors 
enumerated  in  any  building,  shop,  saloon,  place,  or  tene- 
ment, in  order  to  establish  the  fact  that  any  of  said  liquors 
are  there  kept  for  sale  ;  but  the  notorious  character  of  any 
such  premises,  or  the  notoriously  bad  or  intemperate 
character  of  perr>ons  frequenting  the  same,  or  the  keeping 
of  the  implements  or  appurtenances  usually  appertaining 
to  g^rog-shops,  tippling  shops,  or  places  where  such  liquors 
are  sold,  shall  be  pi-ima  facie  evidence  that  said  liquors 
are  kept  on  such  premises  for  the  purposes  of  sale  within 
this  State .  '*  Held,  that  the  statute,  by  making  the  recited 
circumstances  prima  facie  evidence  against  an  accused, 
is  unconstitutional  and  yoid,  in  depriving  the  accused  of 
the  protection  of  the  common-law  principle  that  eveiy 
person  is  to  t>e  presumed  innocent  until  he  is  proved  guil^, 
as  recognized  in  the  Constitution  of  Rhode  Island,  and  in 
violating  the  provision  that  an  accused  shall  not  **be  de- 
prived of  life,  liberty,  or  property,  unless  by  the  Judgment 
of  his  peers  or  the  law  of  the  land .  ** 

The  statute  also  provided  *'that  no  negative  allegations  of 
any  kind  need  be  averred  or  proved  in  any  complaint." 
Heldt  that  this  did  not  violate  any  constitutional  right  of 
the  accused  person. 

EXCEPTIONS  to  the  Court  of  Common  Pleas  in  a 
prosecution  for  a  violation  of  this  statute. 

**  If  any  person  shall  keep  or  suffer  to  be  kept  on  his 
premises  or  possessions,  or  under  his  charge,  for  the 
purpose  of  sale,  iu  violation  of  the  preceding  sections 
of  this  act  or  any  of  them,  any  ale,  wine,  rum,  or  other 
strong  or  majt  liquors,  or  any  mixed  liquors,  a  part  of 
which  is  ale,  wine,  rum,  or  other  strong  or  malt 
liquors,  he  shall  on  conviction,  be  fined  twenty  dollars 
and  be  imprisoned  in  the  county  jail  ten  days." 

Other  facts  appear  in  the  opinion. 

Samuel  P.  Colt,  Assistant  Attorney-General,  for  the 

State. 

Hugh  J.  Carrol  A  Charlea  E,  Oormant  for  de- 
fendant. 

DuRTEE,  C.  J.  The  complaint  is  in  the  form  pro- 
vided by  Public  Laws  Rhode  Island,  chapter  797,  of 
March  18,  1880,  for  prosecutions  under  Public  Laws 
Rhode  Island,  chapter  508,  sections  18  and  19,  of  June 
25, 1875.  The  complaint  is  for  a  violation  of  section  19. 
One  objection  to  it  is  that  section  19  no  longer  exists, 
having  been  repealed  by  Public  Laws  Rhode  Island, 
chapter  653,  section  2,  of  February  20, 1878.  But  chap- 
ter 653,  section  2,  while  it  repeals  section  19  as  it  orig- 
inally existed,  re-enacts  it  In  an  amended  form  as  sec- 
tion 19  of  chapter  506.  It  must  therefore  be  taken  as 
section  19  of  chapter  508  in  respect  of  offenses  subse- 
quently committed.  Other  objections  relate  to  the 
form  of  the  complaint,  which  the  defendant  contends 
is  fatally  defective  in  that  it  does  not  contain  the  usual 
negative  averments.  Chapter  797,  section  2,  provides 
that  **no  negative  allegations  of    any  kind  need  be 

*  To  appear  In  18  Rhode  Island  Reports. 
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averred  or  proved  in  any  complaint  under  said  chapter 
608.*'  If  this  provision  is  valid,  the  objections  to  the 
form  of  the  complaint  fall  to  the  ground.  The  defend- 
ant contends  that  it  is  unconstitutional,  being  in 
violation  of  the  rights  of  the  accused  **  to  be  informed 
of  the  nature  and  cause  of  the  accusation/'  and  not 
to  be  **  deprived  of  life,  liberty,  or  property,  unless  by 
the  judgment  of  his  peers  or  the  law  of  the  land.*' 
We  do  not  think,  however,  that  the  provision  is  in 
derogation  of  either  of  these  rights.  The  Constitution 
does  not  secure  to  the  accused  any  particular  form  of 
complaint  or  accusation,  but  only  information  which 
will  enable  him  to  defend  and  protect  himself.  It  does 
not  exact  the  technicalities  of  criminal  pleading,  but 
only  that  degree  of  clearness  and  precision  which  is 
reasonably  necessary  to  identify  the  offense  which  is 
the  subject  of  the  charge.  We  think  the  complaint 
here  meets  this  requirement.  No  negative  averments 
would  be  required  by  the  rules  of  criminal  pleading  if 
the  exceptions  to  the  prohibition  were  not  incorporated 
by  reference  in  the  prohibitory  clause.  But  for  the 
reference  the  burden  would  fall  on  the  accused  if  he 
were  within  an  exception,  to  show  it  by  way  of  de- 
fense. So  too  the  burden  would  be  cast  upon  him  if  the 
reference  were  stricken  out  by  amendment,  and  cer- 
tainly if  the  legislature  can  throw  this  burden  on  the 
accused  by  such  an  amendment,  it  cannot  be  uncon- 
stitutional for  it  to  accomplish  the  same  result  by 
direct  and  original  enactment.  The  only  effect  of  the 
enactment  is  to  require  that  if  any  of  the  few  persons 
who  are  privileged  to  sell  intoxicating  liquors  are 
prosecuted  for  selling  or  keeping  for  sale,  they  shall 
show  that  they  are  privileged  in  defense,  instead  of 
requiring  the  prosecution  to  show  in  every  case  that 
the  accused  is  not  privileged.  We  can  but  think  that 
the  requirement  is  as  constitutional  as  it  is  reasona- 
ble. 

The  defendant  contends  that  if  the  negative  aver- 
ments were  unnecessary,  yet  inasmuch  as  the  com- 
plaint alleges  that  the  keeping  was  without  lawful 
authority,  it  was  incumbent  on  the  prosecution  to 
prove  it.  We  do  not  think  so.  The  statute  only  makes 
it  necessary  for  the  prosecution  to  prove  a  keeping  for 
sale,  which  is  presumably  unlawful,  unless  the  defend- 
ant shows  that  he  is  licensed  or  privileged.  Common' 
wecUthv,  TiitUe^  12  Cush.  602;  Commomoealth  v.  Car- 
penter, 100  Mass.  204. 

The  other  exception  raises  the  question  whether 
section  4  of  chapter  797  is  constitutional.  The  language 
of  section  4  is  as  follows,  to  wit : 

**  It  shall  not  be  necessary  to  prove  an  actual  sale  of 
the  liquors  enumerated  in  sections  18  and  19  of  said 
chapter  608  in  any  building,  shop,  saloon,  place,  or  ten- 
ement, in  order  to  establish  the  fact  that  any  of  said 
liquors  are  there  kept  for  sale;  but  the  notorious 
character  of  any  such  premises,  or  the  notoriously  bad 
or  intemperate  character  of  persons  frequenting  the 
same,  or  the  keeping  of  the  implements  or  appurten- 
ances usually  appertaining  to  grog-shops,  tippling- 
shops,  or  places  where  such  liquors  are  sold,  shall  be 
prima  facie  evidence  that  said  liquors  are  kept  on 
such  premises  for  the  purposes  of  sale  within  this 
State.  '* 

The  State  submitted,  in  support  of  the  complaint, 
besides  other  evidence,  evidence  to  show  that  the  place 
kept  by  the  defendant  had  the  reputation  of  being  a 
Krog-shop,  that  it  was  frequented  by  men  of  intemper- 
ate habits,  and  that  the  implements  and  appurtenances 
were  there  which  are  usually  to  be  found  in  a  grog- 
shop. The  defendant  offered  no  testimony,  but  re- 
quested the  court  in  effect  to  instruct  the  jury  that 
they  could  not  find  him  guilty  unless  they  were  con- 
vinced of  his  guilt  beyond  a  reasonable  doubt,  and  that 
testimony  of  the  kind  above  recited  would  not  of 
itself  be  sufficient  to  warrant  a  conviction.  The  court 
did  not  comply  with  these  requests,  but  instructed  the 


jury  as  follows,  to  wit:  **  Prima  fade  evidence  is  that 
which   appears  to  be  sufficient  proof  respecting  the 
matter  in  question  until  something  appears  to  contro- 
vert it ;  but  which  may  l>e  contradicted,  rebutted,  or 
explained.    Prima  facie  evidence  is  sufficient  to  estab- 
lish the  fact  unless  rebutted ;  hence  if  the  character  of 
the  place  as  one  notorious  for  the  sale  of  liquors,  or  if 
the  fact  that  the  usual  implements  and  appurtenances 
were  kept  there,  are  proved  to  your  satisfaction,  that 
is  sufficient  to  convict,  if  not  rebutted."    The  defend- 
ant excepted  both  to  the  charge  and  to  the  refusals  to 
charge. 

It  will  be  observed  that  the  statute  makes  proof  of 
the  facts  mentioned  in  it  not  only  evidence  against  the 
accused,  but  prima  facie  evidence  of  his  guilt,  so  that 
upon  proof  of  them  it  is  not  only  the  right  but  the 
duty  of  the  jury  to  convict,  nnless  the  presumption  is 
rebutted  by  other  evidence,  though  of  course  such 
other  evidence  may  be  elicited  from  the  witnesses  for 
the  State  as  well  as  given  by  witnesses  for  the  defend- 
ant. Commomoealth  v.  PUUhury,  12  Gray,  127.  The 
question  then  is,  whether  a  statute  is  constitutional 
which  makes  it  the  duty  of  a  jury,  impaneled  to  try 
a  complaint  for  unlawfully  keeping  liquors  for  sale,  to 
convict  the  accused  upon  simple  proof  that  his  place 
of  business  is  notorious  as  a  place  where  liquors  are 
unlawfully  kept  for  sale,  or  upon  simple  proof  that  the 
place  is  frequented  by  persons  of  notoriously  bad  or 
intemperate  character,  or  upon  proof  that  he  has  there 
the  implements  and  appurtenances  of  a  grog-shop  or 
tippling-shop,  without  more,  unless  there  be  other 
evidence  to  rebut  or  control  it. 

We  have  very  carefully  considered  the  question,  and 
have  come  to  the  conclusion  that  the  statute  is  not 
constitutional.  It  virtually  strips  the  accused  of  the 
protection  of  the  common -law  maxim,  that  every  per- 
son is  to  l>e  presumed  innocent  until  he  is  proved 
guilty,  which  is  recognized  in  the  Constitution  as  a 
fundamental  principle  of  jurisprudence.  And  we  think 
it  is  repugnant  to  the  constitutional  provision  that  the 
accused  shall  not  **  be  deprived  of  life,  liberty,  or  prop- 
erty, unless  by  the  judgment  of  his  peers  or  the  law  of 
the  land."  What  is  meant  by  '*the  judgment  of  his 
peers"  is  the  judgment  of  a  jury,  and  certainly  he 
does  not  have  the  judgment  of  a  jury,  if  the  jury  is 
compelled  by  an  artificial  rule  to  convict  him,  whether 
they  think  him  guilty  or  not,  upon  proof  of  a  fact 
which  is  consistent  with  his  innocence,  and  which  i« 
so  consistent  with  ].\s  innocence  that  proof  of  it  at 
common  law  would  not  even  be  admissible  against 
him.  Suppose  that  tho  General  Assembly  were  to 
enact  that  if  any  person  were  generally  reputed  to  be 
guilty  of  'a  murder  it  should  be  prima  facie  evidence 
that  he  was  guilty,  and  that  some  citizen  were  con- 
victed and  sentenced  to  death  or  imprisonment  on 
such  evidence,  because  in  the  absence  of  rebutting 
evidence  the  jury  had  no  option  to  acquit  hiuL  Could 
it  be  said  that  his  life  or  liberty  had  been  taken  from 
him  by  the  judgment  of  his  peers?  We  think  not. 
The  judgment  of  the.  jury  would  not  have  been  taken 
on  the  question  of  his  guilt,  but  only  on  the  question 
whether  or  not  he  was  generally  reputed  guilty.  8o 
under  the  statute  here  a  man  may  be  convicted  of 
unlawfully  keeping  intoxicating  liquors  for  sale,  upon 
proof  that  his  place  of  business  is  generally  reputed  to 
be  a  liquor  shop,  without  the  jury's  actually  passing 
any  judgment  on  the  question  of  his  guilt. 

The  provision  is  that  the  accused  shall  not  be  de- 
prived of  his  life,  liberty,  or  property,  **  unless  by  the 
judgment  of  his  peers  or  the  law  of  the  land."  It 
may  be  argued  that  even  if  the  accused  does  not  have 
the  judgment  of  his  peers  he  is  nevertheless  convicted 
by  ''the  law  of  the  land."  This  phrase  has  a  histori- 
cal origin.  It  was  borrowed  from  Ma^jna  Charta, 
and,  as  has  been  repeatedly  decided,  means  the  same 
as  *'due  process  of  law."     The    question    then  is, 
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whether  if  a  mau  is  couviotedoa  the  testimony  indi- 
cated, aud  under  the  rule  prescribed  by  the  statute, 
be  is  convicted  according  to  '*due  process  of  law." 

The  answer  to  the  question  depends  on  the  meaning 
of  the  phrases  **  due  process  of  law  "  and  **  the  law  of 
the  land."  The  phrases  have  never  received  a  per- 
fectly satisfactory  definition.  One  or  the  other  of 
them  occurs  in  all  or  nearly  all  the  Constitutions  of 
the  several  States  and  in  the  Constitution  of  the  Uni- 
ted States,  and  it  is  well  settled  that  in  this  country  the 
provisions  in  which  they  occur  were  intended  to  oper- 
ate ad  limitations  on  the  legislative  power  of  the 
several  States  and  of  the  United  States.  It  follows,  if 
the  provision  is  a  limitation  on  the  legislative  power, 
that  a  legislative  enactment  is  not  necessarily  *Uhe 
law  of  the  land,"  even  when  it  does  not  conflict  with 
any  other  provision  of  the  Constitution,  aud  that  a 
proceeding  according  to  a  legislative  enactment  is  not 
necessarily  *^due  process  of  law."  It  is  also  settled 
that  these  provisions  secure  to  every  citizen,  except  in 
the  matter  of  taxation,  a  judicial  trial  before  he  can  be 
deprived  of  life,  liberty,  or  property.  The  definition 
of  **  due  process  of  law,"  given  by  Judge  Edwards  in 
WesterveU  v.  Orego,  12  N.  Y.  202,  209,  is  quoted  by 
Judge  Cooley  in  his  work  on  Constitutional  Limita- 
tions, 355,  with  approval,  and  is  in  our  opinion  not 
only  concise  but  very  accurate.  **  Due  process  of  law 
undoubtedly  means,"  he  says,  **  in  the  due  course  of 
legal  proceedings  according  to  those  rules  and  forms 
which  have  been  established  for  the  protection  of 
private  rights."  The  effect  in  criminal  prosecutions 
is  to  secure  to  the  accused,  before  condemnation,  a 
judicial  trial,  if  not  strictly  in  all  points  according  to 
the  common  law,  at  least  not  in  violation  of  those 
fundamental  rules  and  principles  which  have  been 
established  at  common  law  for  the  protection  of  the 
subject  or  the  citizen.  Among  these  rules  there  is 
none  which  is  more  fundamental  than  the  rule  that 
every  person  shall  be  presumed  innocent  until  he  is 
proved  guilty.  ''This  rule,"  said  Judge  Selden,  in 
PeopU  V.  Toynhee,  2  Park.  Cr.  490,  520,  '*  will  be  found 
specifically  incorporated  into  many  of  our  State  Con- 
stitutions, and  is  one  of  those  rules  which  in  our  Con- 
stitution are  compressed  into  the  brief  but  significant 
phrase,  '*due  process  of  law."  Indeed  to  hold  that  a 
Legislature  can  create  artificial  presumptions  of  guilt 
from  facts  which  are  not  only  consistent  with  inno- 
cence, but  which  are  not  even  a  constituent  part  of 
the  crime  when  committed,  is  to  hold  that  it  has  the 
power  to  take  away  from  a  judicial  trial,  or  at  least 
substantially  reduce  in  it,  the  very  element  which 
makes  it  judicial.  To  hold  so  is  to  hold  that  the  Legis- 
lature has  power  to  bind  and  circumscribe  the  judg- 
ments of  courts  and  juries  in  matters  of  fact,  and  in 
an  important  measure  to  predetermine  their  decisions 
and  verdicts  for  them .  It  is  true  the  accused  has  the 
right  of  defense  left  to  him,  and  may,  if  he  can  adduce 
satisfactory  evidence,  rebut  the  statutory  presump- 
tions; but  the  production  of  such  evidence  is  not 
always  easy,  even  with  the  right  to  testify  in  his  own 
behalf;  and  the  right  to  testify  in  his  own  behalf  hav- 
ing been  granted,  can  be  abrogated  by  the  Legislature. 
It  is  not  one  of  those  great  and  immemorial  rights 
which  lie  imbedded  in  the  phrase  "the  law  of  the 
land."  See  Cooley  Constit.  Limit.  *351-*357;  Clark  v. 
MitcheU,  64  Mo.  564;  Parsons  v.  Russell,  11  Mich.  113, 
121;  Hoke  v.  Henderson,  4  Dev.  1;  Taylor  v.  Porter, 
4  HiU  (N.  Y.),  140;  Embury  v.  Conner,  3  N.  Y.  511, 517; 
Wynehamer  v.  People,  13  id.  378;  People  v.  Toynhee, 
20  Barb.  (S.  C.)  168;  also  on  appeal,  2  Park.  Cr.  490,  and 
see  particularly  the  remarks  of  Selden,  J.,  524-7. 

Our  attention  has  been  called  to  Commonwealth  v. 
Wdiams,  6  Gray,  1,  and  ^tate  v.  Hurley,  54  Me.  562,  in 
which  it  was  decided  that  statutes  providing  that  in 
prosecutions  for  selling  spirituous  and  intoxicating 
liquors,  delivery  in  or  from  any  building  or  place  other 


than  a  dwelling-house,  "  shall  be  deemed  prima  facie. 
evidence  of  a  sale,"  were  constitutional.  It  cannot 
be  denied  that  those  cases  are  weighty  precedents  for 
the  prosecution.  But  in  the  first  of  them  judge 
Thomas  dissented  from  his  associates  in  an  able  opin- 
ion, and  both  of  them  differ  from  the  case  at  bar  in 
this,  that  the  fact  which  the  statutes  make  pit'ma/acte 
evidence  of  a  sale,  to  wit,  delivery,  is  a  necessary  con- 
stituent of  a  sale,  whereas  the  facts  which  are  made 
prima  fade  evidence  by  our  statute  may  not  only  exist 
without  the  offense,  but  the  offense  may  exist  without 
the  facts.  They  do  not  necessarily  enter  into  its 
commission.  If  this  difference  is  not  enough  to  dis- 
tinguish the  case  at  bar  from  the  cases  cited,  we  can 
only  say  that  we  must  rather  adhere  to  our  own  judg- 
ment, which  seems  to  accord  with  that  which  was 
entertained  by  the  higher  courts  of  New  York,  than 
defer  to  the  judgment  of  the  courts  which  decided 
those  cases,  however  highly  wo  respect  it. 

In  the  testimony  submitted  was  this,  to  wit:  a  wit- 
ness asked  the  defendant  what  he  sold,  and  the  defend- 
ant replied  **beer."  The  court  instructed  the  juiy 
that  beer  is  a  well  known  malt  liquor,  and  that  if  the 
defendant  sold  under  that  name  something  which  was 
not  a  malt  liquor,  it  ought  to  appear  in  the  testimony, 
or  otherwise,  the  jury  should  presume  it  was  a  malt 
liquor.  We  think  this  was  error.  We  do  not  think 
there  is  any  presumption  of  law,  that  when  a  man 
speaks  of  beer  he  means  a  malt  liquor,  but  we  think 
what  he  means  is  purely  a  question  of  fact  for  the  joiy. 
It  is  matter  of  common  knowledge  that  there  are 
beverages  containing  neither  malt  nor  any  other  intox- 
icating ingredients  which  are  called  beers. 

The  exceptions  relating  to  the  form  and  sufficiency 
of  the  complaint,  aud  to  the  absence  of  testimony 
showing  want  of  lawful  authority,  are  therefore  over- 
ruled. The  other  exceptions  relating  to  the  charge  of 
the  court  are  sustained,  and  the  cause  is  remanded  to 
the  Court  of  Common  Pleas  for  a  new  trial. 


CONNECTICUT  SUPREME  COURT  OP  BRBOBS,  MARCH 

TERM,  1880. 

State  of  Connecticut  v.  TnoMAa* 

A  statute  of  Connecticut  provides  that  **  every  person  who 
shall  keep  a  place  in  which  it  is  reputed  that  intoxicating 
liquors  are  kept  for  sale,  without  having  a  license  therefor, 
shall  be  fined,"  eta  Htld,  not  unconstitutional.  The  stat- 
ute treats  such  a  reputation,  where  clearly  established,  as 
dedsive  evidence  that  liquors  are  in  fact  kept  there  for 
sale.  The  defendant  is  at  liberty  to  show  that  the  reputi^ 
Uon  is  unfounded. 

PROSECUTION  for  keeping  a  place  where  it  was 
reputed  that  intoxicating  liquors  were  sold  under 
a  statute  providing  as  follows:  ''Every  person  who 
shall  keep  a  place  in  which  it  is  reputed  that  intoxicat- 
ing-liquors  are  kept  for  sale,  without  having  a  license 
therefor,  shall  be  fined,"  etc.  Defendant  was  oonvicted 
and  moved  for  a  new  trial. 

J,  JB.  Curtis,  for  defendant. 

J.  H,  Olmstead,  State's  Attorney,  for  the  State. 

Park,  C.  J.  The  object  of  the  statute  under  con- 
sideration, like  that  of  other  statutes  upon  the  same  sub- 
ject, is  to  prevent  the  unlawful  traffic  in  intoxicating 
liquors.  One  section  forbids  all  unlicensed  persons  to 
keep  such  liquors  with  intent  to  sell  them.  Keeping 
such  liquors  for  such  purpose  would  be  perfectly  harm- 
less, if  it  could  be  certain  that  nothing  would  follow 
from  it.  But  the  statute  takes  it  for  granted  that 
where  such  liquors  are  thus  kept,  opportunities  will 
present  themselves  for  carrying  the  intent  into  execu- 
tion, and  sales  of  the  liquor  will  in  fact  be  made.    For 
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this  reasun  the  keeping  of  such  liquors  for  such  a  pur- 
pose is  regarded  as  equivalent  to  the  selling  of  them. 
Another  statute  forbids  the  keeping  open  on  the  Sab- 
bath day  of  any  place  in  which  it  is  reputed  that  iu- 
toxioating  liquors  are  exposed  for  sale.  The  keeping 
open  of  such  places,  if  that  was  all,  would  be  no  worse 
than  the  keeping  open  of  the  places  without  such 
liquors  and  without  such  reputation.  But  the  Legis- 
lature saw  that  if  such  places  were  suffered  to  be  kept 
open,  intoxicating  liquors  would  be  sold  in  them,  and 
that  keeping  open  was  only  another  name  for  selling 
liquors;  and  all  experience  verifies  the  conclusion. 
Drunkards  frequent  such  places  as  flies  frequent  the 
shambles  of  a  butcher;  and  one  could  as  easily  be  pre- 
vented as  the  other.  It  might  as  well  be  claimed  that 
the  statute  against  keeping  open  such  places  on  Sun- 
day is  unconstitutional,  as  that  the  statute  under  con- 
sideration is  so.  The  language  of  the  statute  is  as 
follows :  **  Every  person  who  shall  keep  a  place  in 
which  it  is  reputed  that  intoxicating  liquors  are  kept 
for  sale,  without  having  a  license  therefor,  shall,"  etc. 
This  court,  in  the  case  of  State  v.  Morgan^  40  Conn.  44, 
said  that  **  this  statute  was  intended  to  reach  places 
where  intoxicating  liquors  are  kept  for  sale,  and  such 
places  only.  ♦  ♦  ♦  The  statute  seems  to  presume 
that  if  a  place  has  the  reputation  of  being  one  where 
intoxicating  liquors  are  kept  for  sale,  it  is  a  place 
where  such  liquors  are  in  fact  kept  for  sale,  and  there- 
fore makes  it  criminal  for  a  man  to  keep  a  place  which 
has  such  reputation."  All  that  can  be  said  is,  that  the 
statute  treats  a  place  having  such  reputation,  unex- 
plained  and  uncontradicted,  just  as  it  treats  a  place 
where  such  liquors  are  in  fact  sold,  or  are  lu  fact  kept 
for  sale,  because  the  two  places  are  really  of  the  same 
character. 

It  is  little  to  the  purpose  to  talk  about  natural  rights 
in  such  cases,  and  the  danger  of  convicting  innocent 
men  upon  insufficient  evidence.  The  crime  of  selling 
intoxicating  liquors  is  peculiar.  Other  crimes  seek 
concealment,  but  the  business  of  selling  such  liquors 
cannot  be  successfully  carried  ou  in  seoreoy.  The  oo- 
oupatiou  requires  the  broad  light  of  day.  A  liquor 
establishment  is  as  well  known  to  the  community  in 
which  it  exists,  as  a  grocery,  dry  goods,  mechanical  or 
manufacturing  establishment  would  be.  Its  customers 
are  easily  distinguishable  from  others;  they  can  be 
easily  recognized  at  a  distance.  They  loiter  about  the 
establishment  as  drones  about  a  hive,  and  constitute  a 
sign  for  the  place  as  unmistakable  as  one  in  letters  over 
the  door.  The  ground  upon  which  the  defendant 
claims  the  statute  to  be  unconstitutional  is  that  the 
crime  is  made  to  consist  in  the  reputation  of  the  place, 
irrespective  of  its  actual  character.  Here  is  the  de- 
fendant's error.  The  crime  consists  in  the  character 
of  the  place;  and  Its  reputation,  unexplained  and  un- 
contradicted, is  taken  as  conclusive  evidence  of  its 
character  as  a  place  where  Intoxicating  liquors  are  in 
fact  sold. 

The  counsel  for  the  defendant  on  the  argument  of 
the  case  to  the  jury  claimed,  and  asked  the  court  to 
charge  the  jury,  that  the  statute  in  question  was  un- 
constitutional, and  that  the  jury  were  judges  of  the 
law,  as  well  as  of  the  fact,  and  that  if  they  conscien- 
tiously believed  that  the  statute  was  unconstitutional 
they  had  a  right  to  so  decide.  The  court  charged 
them  that  they  were  judges  of  the  law  as  well  as  of 
the  facts,  but  that  they  were  as  much  bound  by  the  law 
as  the  judge  on  the  bench,  and  that  it  was  not  to  be 
supposed  that  they  would  decide  that  the  statute  in 
question  was  not  valid  when  the  Supreme  Court  of  the 
State  had  held  It  to  be  valid.  The  counsel  for  the  de- 
fendant complain  of  this  charge  and  ask  for  a  new 
trial  on  account  of  it.  They  say  that  the  Supreme 
Court  had  never  held  the  statute  constitutional  and  so 
that  the  judge  misled  the  jury  and  prevented  them 
from  freely  exercising  their  right  to  judge  for  them- 


selves of  the  validity  of  the  law.  They  say  that  the 
judge  had  a  right  to  instruct  them  as  to  what  the  law 
was,  and  that  he  might  express  his  own  opiuioa  as 
strongly  as  he  pleased,  but  that  he  had  no  right  to  add 
to  the  influence  of  his  own  opinion  with  the  jury  the 
weight  of  a  supposed  decision  of  the  Supreme  Court, 
when  no  such  decision  had  in  fact  ever  been  made. 

The  whole  objection  then  lies  to  the  fact  of  the 
judge's  reference  to  a  supposed  opinion  of  this  court. 
Mow  it  can  really  have  made  little  difference  whether 
the  court  had  actually  made  such  a  decision,  so  long 
as  the  judge  was  right  in  his  view  of  the  law  and  this 
court  was  prepared  to  sustain  him  in  that  view.  The 
most  that  can  be  said  is  that  the  jury  were  misled  Into 
taking  the  only  view  of  the  law  that  they  could  cor> 
rectly  have  taken.  The  defendant  lost  a  possible 
chance  of  the  jury's  erroneously  deciding  the  law  in 
his  favor.  This  ground  for  a  new  trial  does  not  com- 
mend itself  to  our  sense  of  justice.  But  we  need  not 
decide  whether,  if  that  were  the  precise  state  of  the 
case,  it  would  be  a  sufficient  ground  for  granting  a  new 
trial.  This  court  had  in  fact  decided  the  question  as 
to  the  validity  of  the  statute.  In  the  case  of  State  v. 
Morgan^  before  referred  to,  the  court  had  this  very 
statute  under  consideration,  and  then  gave  it  such  a 
construction  as  to  take  it  wholly  out  of  tho  question 
now  made  with  regard  to  its  constitutionality.  The 
point  now  made  against  its  constitutionality  is,  that  it 
undertakes  to  punish  a  man  for  the  reputation  which 
his  house  has  acquired,  while  such  reputation  may 
have  no  basis  of  fact,  and  may  have  grown  out  of  the 
mere  idle  or  malicious  talk  of  his  neighbors.  The  pas- 
sage we  have  before  quoted  from  the  opinion  in  that 
case  shows  that  the  court  construed  the  statute  as  in- 
tending only  such  reputation  as  was  founded  upon  and 
so  a  legitimate  proof  of  actual  sales  of  liquor;  and  that 
it  was  open  to  any  person  prosecuted  under  the  statute 
to  show  that  the  reputation  was  an  unjust  one  and 
without  foundation.  With  this  qualification  there 
could  bo  no  danger  of  his  being  convicted  upon  an  un- 
founded reputation.  The  judge  very  properly  there- 
fore regarded  the  question  of  the  oonstitutlouallty  of 
the  statute  as  already  disposed  of  by  the  court. 

There  is  no  error  in  the  judgment  below  and  a  new- 
trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 

♦ 

JUDGMENT  FOR  PART  OF  ENTIRE  DEM  AN 
BAR  TO  ACTION  FOR  REMAINDER, 


CONNECnCUT  SUPREME  CX)URT  OF  ERRORS. 

BURRITT  V.    BeUPY.* 
While  a  suit  for  several  months'  rent  was  pending  in  a 
court,  the  rent  being  payable  monthly  under  a  parol  I 
for  a  term  of  years,  another  suit  was  brought  before 
justice  of  the  peace  for  an  additional  month's  rent, 
which  was  due  when  the  former  suit  was  brought, 
judgment  was  taken  for  the  same.    Both  suits  were 
eral  assumpsit  for  use  and  occupation.    Held,  that  ^ 
judgment  In  the  second  suit  was  a  bar  to  the  first  suit. 
The  principle  that  a  judgment  for  a  part  of  an  entire  dem^ 
is  a  bar  to  any  other  suit  for  another  part  of  the  same 
mand,  is  everywhere  inflexibly  maintained.    Where  » 
eral  payments  have  become  due  upon  a  sin^e  agreem^ 
express  or  implied,  the  demand  is  to  be  regarded 
entire  one.    The  omission  to  plead  the  first  suit  in 
ment  of  the  second  was  not  a  waiver  of  the  right  to 
the  judgment  in  bar  of  the  first  suit. 

ASSUMPSIT  for  use  and  occupation  of  real  esfc^ai^; 
brought  to  the  City  Court  of  the  city  of  W«a.fwv 
bury.    The  case  is  fully  stated  in  the  opinion. 

J.   W,    Webster    and    J.   O^NeOl,  for    plalntllT  ia 
error. 
E,  F.  Cole^  for  defendant  in  error. 

*  To  app«ar  ta  47  Oonnectioat  Baportt. 
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LooMis,  J.  Under  a  parol  lease  for  a  term  of  years, 
the  defendant,  from  the  Ist  of  October,  1875,  till  the 
Ist  of  November,  1877,  occupied  certain  real  estate 
belonging  to  the  plaintiff  for  an  agreed  rent  of  937.50 
per  month,  payable  monthly  in  advance.  The  rent 
was  not  paid  according  to  agreement,  and  on  the  Slst 
of  October,  1877,  there  was  due  the  plaintiff  the  sum 
of  $173.63,  And  on  that  day  tbo  present  suit  was  com- 
menced, returnable  to  the  City  Court  of  the  city  of 
Waterbury,  holden  on  the  first  Monday  of  December, 
1877,  for  the  purpose  of  recovering  the  rent  due  prior 
to  the  Ist  of  October,  1877.  On  the  Ist  day  of  Novem- 
ber, 1877,  the  plaintiff  commenced  another  suit,  re- 
turnable before  a  justice  of  the  peace  on  the  10th  day 
of  November,  1877,  to  recover  for  the  rent  due  for  the 
month  of  October,  1877.  Both  actions  were  general 
assumpsit  for  use  and  occupation  only,  and  all  the 
rent  was  due  when  the  first  suit  was  brought.  The 
justice  suit  was  first  tried,  in  which  the  plaintiff  filed 
his  bill  of  particulars  for  '*  ono  month's  rent  from 
October  Ist,  1877,  to  November  Ist,  1877,  $37.50,*'  and 
recovered  judgment  for  the  amount  claimed,  with 
costs,  which  was  paid  and  satisfied  by  the  defendant 
after  execution  was  issued. 

In  the  present  action  the  plaintiff  filed  his  bill  of 
particulars  **  for  twenty-four  months'  rent  up  to  Octo- 
ber 1st,  1877.  at  $37.50  per  month,"  giving  credit  for 
the  amount  received,  and  showing  a  balance  of 
$136.13. 

The  defendant  pleaded  the  general  issue,  with  notice 
that  the  recovery  and  satisfaction  of  the  judgment 
before  the  justice  upon  a  part  of  the  same  cause  of 
actipn  would  be  claimed  as  a  bar  to  this  action. 

The  City  Court  decided  that  it  was  no  bar,  and  the 
ruling  was  sustained  by  the  Superior  Court.  The 
question  comes  before  this  court  for  review  on  the  de- 
fendant's motion  in  error. 

The  legal  proposition  that  a  judgment  for  a  part  of 
one  efitire  demand  is  a  conclusive  bar  to  any  other  suit 
for  another  part  of  the  same  demand  is  everywhere 
inflexibly  maintained. 

There  are  some  cases  of  great  hardship  where  this 
court  has  applied  the  principle,  showing  how  firmly  it 
has  been  adhered  to.  In  Totcn  of  Marlborough  v.  Sia^ 
Sony  31  Conn.  332,  the  defendants  had  removed  a 
pauper  from  the  town  of  East  Haddam  to  the  plaintiff 
town,  and  left  him  there,  for  the  purpose  of  throwing 
the  burden  on  the  plaintiff.  The  pauper  had  no  settle- 
ment in  this  State  and  the  plaintiff  had  to  assume  the 
expense  of  his  support,  and  afterward  brought  a  suit 
for  damages  and  expenses  up  to  the  time  of  trial  and 
recovered  judgment.  The  plaintiff  then  requested  the 
defendants  to  remove  the  pauper,  which  they  refused 
to  do,  and  Marlborough  afterward  brought  another 
suit  to  recover  for  the  expenses  incurred  since  the 
former  judgment.  It  was  held  that  the  former  re- 
covery, though  an  inadequate  one,  was  a  bar  to  the 
action. 

In  Finney  v.  Barnes^  17  Conn.  420,  a  suit  had  been 
brought  in  the  name  of  the  judge  of  probate  against  an 
executor  after  his  removal  from  office,  on  his  probate 
bond,  for  neglect  to  pay  over  to  his  successor  money 
in  his  hands  belonging  to  the  estate,  and  judgment 
was  recovered  for  a  certain  sum.  On  a  scire  facias 
afterward  brought  on  the  judgment  it  appears  that 
the  testator  had  given  by  his  will  certain  legacies  pay- 
able when  the  legatees  should  arrive  at  the  age  of 
eighteen  years.  At  the  time  of  the  former  judgment 
they  had  not  arrived  at  that  age,  but  the  defendant 
had  in  his  hands  money  belonging  to  the  estate  derived 
from  the  sale  of  lands  sufficient  to  pay  these  legacies, 
but  on  the  trial  of  the  first  suit  no  claim  was  made  or 
evidence  offered  relative  to  these  legacies,  as  they  were 
not  then  due  and  the  action  had  been  instituted  and 
was  prosecuted  solely  for  the  benefit  of  those  entitled 
to  the  residuum.    It  was  held  by  a  majority  of  the 


court  that  the  former  judgment  was  an  absolute  bar. 
Williams,  C.  J.,  in  his  dissenting  opinion  did  not  at- 
tack the  principle  referred  to,  but  thought  the  court 
ought  to  lift  the  veil  that  concealed  the  real  parties, 
and  that  the  claims  of  these  minor  legatees  ought  to 
be  considered  as  a  distinct  cause  of  action. 

From  the  numerous  cases  that  support  the  principle 
contended  for  we  cite  the  following:  Lane  v.  Coofc,  3 
Day,  255;  Buntiel  v.  Pinto,  2  Conn.  431;  Avery  v. 
Fitch,  4  id.  862;  Simes  v.  Zane,  24  Penn.  St.  242;  Logan 
V.  Caffrty,  30  id.  196;  Reformed  Dutdi  Church  of  West- 
field  V.  Brown,  54  Barb.  191;  Hopf  v.  3fyer»,  42  id.  270; 
Secorv.  Sturgis,  16  N.  Y.  548;  Coggins  v.  Btdioinkle, 
1  E.  D.Smith,  434;  Bendemagle  v.  Cocks,  19  Wend. 
207 ;  Guernsey  v.  Carver,  8  id.  492 ;  Stevens  v.  Locktoood, 
18  id.  644 ;  Colvin  v.  Corwin,  15  id.  557 ;  TForren  v.  Com- 
ings, 6  Cush.  103 ;  Staples  v.  Goodrich,  21  Barb.  317 ;  Wil- 
lard  V.  Sperry,  16  Johns.  121;  Marble  v.  Keyes,  9 Gray, 
221;  Oibbav.  Cruikshanks,  L.  R..8  C.  P.  454;  Lord 
Bagot  V.  WiUiafns,  3  Barn.  &  Cress.  235.  While  there 
is  no  oonfiict  of  authorities  relative  to  the  proposition 
as  stated,  there  is  sonic  disagreement  in  the  cases  in 
applying  the  principle,  owing  to  the  difficulty  of  dis- 
criminating between  demands  which  in  their  nature 
are  single  and  entire  and  those  which  are  several.  The 
oases  where  such  difficulties  usually  arise  are  those 
where  there  are  running  accounts  for  goods  sold, 
money  lent  or  paid,  or  labor  performed,  at  different 
times;  or  where  there  is  only  one  contract  with  stipu- 
lations for  payments  or  acts  to  be  done  at  different 
times,  and  more  than  one  payment  has  become  due 
when  the  first  suit  is  brought.  The  case  at  bar  be- 
longs to  the  last  mentioned  class,  and  we  are  called 
upon  to  determine  whether  the  cause  of  action  was 
entire  or  several ;  and  for  this  purpose  we  will  invoke 
the  aid  of  such  general  rules  as  the  best  authorities 
have  prescribed. 

In  Badger  v.  Titcomh,  15  Pick.  409,  a  leading  case  in 
Massachusetts  on  this  subject,  it  was  held  that  a  con- 
tract to  do  several  things  at  several  times  is  divisible  in 
its  nature,  and  that  an  action  will  lie  for  the  breach  of 
any  one  of  the  stipulations,  each  of  these  stipulations 
being  considered  a  several  contract,  though  arising 
out  of  one  and  the  same  agreement.  And  the  court 
held  that  a  running  account  for  goods  sold  and  deliv- 
ered, money  loaned,  or  money  had  and  received  at 
different  times,  will  not  constitute  an  entire  demand, 
unless  there  is  some  agreement  to  that  effect,  or  some 
usage  or  course  of  dealing  from  which  such  an  agree- 
ment may  be  inferred;  and  Wilde,  J.,  in  giving  the 
opinion,  says  that  the  case  of  Ouemaey  v.  Carver,  8 
Wend.  492,  which  holds  that  a  running  account  for 
goods  sold  at  different  times,  if  all  are  due,  is  an  entire 
demand  incapable  of  being  split  up  into  separate  suits, 
is  not  good  law. 

Afterward  Co  wen,  J.,  in  Bendemagle  v.  Cocks,  19 
Wend.  207,  in  a  very  able  opinion  attempts  to  vindi- 
cate the  decisions  of  the  courts  of  New  York  against 
the  attack  of  Judge  Wilde. 

Upon  the  merits  of  this  oonfiict  it  is  not  necessary 
for  us  to  pass,  because  we  think  the  case  at  bar  may 
be  brought  within  the  saving  clause  of  Judge  Wilde's 
rule,  and  be  made  an  entire  demand  by  the  effect  of 
the  implied  agreement  upon  which  the  action  is 
founded.  We  ought,  however,  to  remark  in  passing, 
that  the  later  decisions  by  the  courts  of  New  York 
show  some  concession  to  the  position  taken  in  Badger 
V.  Titcomd. 

In  SeooT  V.  Sturgis,  16  N.  Y.  548,  the  case  of  Colvin  v. 
Corvrin,  15  Wend.  557,  was  overruled,  which  held  that 
the  purchase  by  the  defendant  of  lottery  tickets  at 
two  different  times  and  places,  of  two  different  ageuta 
of  the  plaintiff,  constituted  one  entire  demand,  and  the 
case  of  Ctuemsey  v.  Carver,  supra,  was  somewhat  qual- 
ified. Strong,  J.,  in  giving  the  opinion,  says :  "  The  true 
distinction  between  demands  or  rights  of  action  which 
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are  single  and  entire  and  those  which  are  several  and 
distinct  is,  that  the  former  immediately  arise  out  of 
one  and  the  same  act  or  contract,  and  the  latter  out  of 
different  acts  or  contracts.  In  the  case  of  torts  each 
trespass  or  conversion  or  fraud  gives  a  right  of  action 
and  but  a  single  one,  however  numerous  the  items  of 
wrong  or  damage  may  be;  in  respect  to  contracts, 
express  or  implied,  each  contract  affords  one  and  only 
one  cause  of  action.  The  case  of  a  contract  containing 
several  stipulations  to  be  performed  at  different  times 
is  no  exception ;  although  an  action  may  be  maintained 
upon  each  stipulation  as  it  is  broken,  before  the  time 
for  the  performance  of  the  others,  the  ground  of  action 
in  such  case  is  the  stipulation,  which  is  in  the  nature 
of  a  several  contract.  ♦  ♦  ♦  Usually  in  case  of  a 
running  account  it  maybe  fairly  implied  that  it  is  in 
pursuance  of  an  agreement  that  nn  account  may  be 
opened  or  continued,  either  for  a  definite  period  or  at 
the  pleasure  of  one  or  both  of  the  parties.  But  there 
must  be  either  an  express  contract  or  the  circum- 
stances must  be  such  as  to  raise  an  implied  contract, 
embracing  all  the  items,  to  make  them,  when  they 
arise  at  different  times,  a  single  or  entire  demand  or 
cause  of  action.'* 

In  further  illustration  of  the  application  of  the  prin- 
ciple referred  to  we  will  notice  two  other  recent 
cases  decided  by  the  courts  of  New  York,  where  the 
facts  were  quite  like  those  of  the  case  under  considera- 
tion. 

In  Coggina  v.  Buliehikle,  1  E.  D.  Smith,  434,  the  de- 
fendant, by  written  contract,  became  security  that 
each  of  four  seamen  named  should  report  on  board  a 
certain  ship  and  proceed  to  sea,  atid  in  default  thereof 
he  agreed  to  refund  certain  wages  advanced  by  the 
plaintiff  and  pay  damages.  All  the  seamen  made  de- 
fault and  did  not  appear  at  all  on  board  the  ship. 
The  plaintiff  first  brought  an  action  of  covenant,  alleg- 
ing a  breach  in  the  default  of  one  seaman,  and  recov- 
ered. Afterward  he  brought  three  other  suits  upon 
the  same  agreement,  alleging  the  separate  default  of 
each  of  the  others.  The  court.  Woodruff,  J.,  giving 
the  opinion,  held  that  the  agreement  was  single  and 
entire  and  could  not  be  split  up  into  four  suits  for 
breaches,  all  of  which  had  occurred  at  the  same  time; 
and  the  first  judgment  was  held  a  bar  to  all  the  other 
suits. 

In  Reformed  Dutch  Church  v.  Browii,  54  Barb.  191, 
the  defendant's  testator  had  agreed  in  writing  to  pay 
$100  yearly  for  three  years,  for  the  purpose  of  support- 
ing the  preaching  of  the  gospel  at  a  place  named. 
After  all  three  of  the  yearly  payments  had  become  duo 
and  unpaid,  suit  was  commenced  for  the  $100  due  at 
the  end  of  the  first  year  and  judgment  recovered. 
Afterward  another  action  was  brought  for  the  remain- 
ing sums.  It  was  held  that  the  first  judgment  was  a 
bar. 

In  the  case  at  bar  it  is  manifest  that  an  action  might 
have  been  brought  for  each  month's  rent  as  it  became 
due,  and  so  far  the  cause  of  action  would  have  been 
several.  But  after  all  the  payments  have  become  due 
and  the  consideration  is  executed,  in  determining 
whether  the  cause  of  action  is  single  and  entire  or 
several,  regard  should  bo  had  to  the  obligation  of  the 
defendant  under  the  contract  at  the  time  the  action  is 
brought.  If  there  are  several  payments  due  under 
one  and  the  same  contract,  they  then  become  consoli- 
dated, as  one  obligation  on  the  part  of  the  defendant 
and  one  demand  on  the  part  of  the  plaintiff.  So  that 
if  this  action  was  founded  on  the  express  contract,  we 
should  hold  that  all  the  payments  due  should  be  in- 
cluded in  one  action .  But  here  the  action  is  not  pred- 
icated on  the  promise  to  pay  monthly,  and  the  breaches 
of  that  promise,  but  simply  on  his  implied  contract 
arising  from  the  use  and  occupation,  which  was  one 
continuous  and  entire  thing.  There  is  only  one 
promise  founded  on  one  consideration,  and  there  \b 


unum  debitum^  one  debt,  which  the  defendant  owes.. 
So  that  the  demand  is  clearly  single  and  entire  within 
all  the  authorities,  and  the  plaintiff  had  no  right  to 
split  it  up  for  the  purpose  of  bringing  several  actions, 
and  having  done  so,  the  first  valid  judgment  on  the 
merits  for  a  part  of  the  claim  became  an  effectual  bar 
to  this  action  for  the  residue. 

The  result  of  the  plaintiff's  attempt  to  split  his  cause 
of  action  will  be  the  loss  of  the  principal  part  of  his 
debt,  which  is  to  t>e  regretted.  But  the  law  ceases  to 
be  law,  it  ceases  to  promote  justice,  if  it  is  changed  for 
every  case.  The  greatest  good  to  the  greatest  number 
requires  a  firm  adherence  to  just  general  principles. 
Should  we  concede  to  the  plaintiff  in  this  case  the 
right  he  claims  to  maintain  these  two  suits,  it  would 
of  necessity  concede  also  his  right  to  split  his  cause  of 
action  into  twenty-five  parts,  one  for  each  month's 
occupancy.  Such  a  result  would  be  simply  intolerable. 
The  two  old  maxims  of  the  law  on  which  our  decision 
rests,  **  Nemo  debet  bis  vexarl  pro  eadem  causa,**  and 
**  Interest  reiimblica  ut  sit  Jinis  liWum,"  are  embodi- 
ments of  wisdom  and  justice. 

It  may  be  suggested  that  in  the  cases  where  the 
principle  we  have  referred  to  has  been  applied,  the 
second  suit  was  barred  by  the  judgment  in  the  one 
previously  brought,  which  is  reversed  in  this  case. 

It  is  usually  to  be  expected  that  recovery  will  be  had 
in  the  suit  first  brought,  and  would  doubtless  have 
been  so  here  if  both  suits  had  been  returnable  before 
the  same  court.  But  does  the  reversal  of  the  natural 
order  alter  the  principle  7  We  see  no  reason  for  it  ex- 
cept that  the  first  suit  at  the  time  it  is  brought  is  not 
vexatious,  while  the  second  one  is.  But  if  the  second 
suit  goes  into  a  valid  judgment  on  its  merits,  we  do 
not  see  why  it  must  not  merge  the  entire  demand,  the 
same  as  if  rendered  in  the  suit  first  brought.  We  do 
not  find  any  particular  discussion  of  this  point,  but 
the  rule  is  laid  down  to  this  effect  in  the  well-consid- 
ered case  of  £lecorv.  Sturgis,  supra.  The  court  says, 
''  The  rule  is  fully  established  that  an  entire  claim  can- 
not be  divided  and  made  the  subject  of  several  suits; 
and  if  several  suits  be  brought  for  different  parts  of 
such  a  claim,  the  pendency  of  the  first  may  be  pleaded 
in  abatement  of  the  others,  and  a  judgment  upon  the 
merits  in  either  will  be  available  as  a  bar  in  the  other 
suits.** 

Again,  as  the  defendant  might  have  pleaded  the 
pendency  of  the  first  suit  in  abatement  of  the  second, 
it  is  suggested  whether  his  omission  to  do  so  may  not 
be  considered  a  waiver  of  his  right  to  plead  the  matter 
in  bar. 

The  rule  of  law  on  which  we  base  our  decision  is  in 
the  interest  of  the  debtor  and  may  undoubtedly  be 
waived  by  him. 

It  was  held  in  Mills  v.  Garrison^  3  Keyea,  40,  that  it 
might  be  waived  by  an  agreement  for  that  purpose. 
But  in  this  case  there  is  no  ground  of  waiver  at  all, 
unless  it  is  the  omission  to  plead  the  pendency  of  the 
first  suit  in  abatement.  We  do  not  see  how  this  can 
waive  any  thing  except  what  is  involved  in  the  order 
of  pleading;  and  a  neglect  to  plead  in  abatement  surely 
waives  no  legitimate  matter  in  bar.  Marble  v.  ITeyes, 
9  Gray,  221. 

There  was  error  in  the  judgment  complained  of  and 
it  is  reversed. 

In  this  opinion  the  other  judges  concurred. 


ONE  NOT  INJ  URED  BY  NUISANCE  MA  Y  NOT 

ABATE. 

RHODE  ISLAND  BUPRBMB  OOURT,  JANUARY  28^  IM. 

BowDKN  V.  Lewis.* 
An  individual  has  no  right  to  injure  or  destroy  the  proper^  of 
another  because  it  is  so  situated  as  to  be  a  pubUo  naJnooe 

*  To  appear  in  IS  Rhode  Island  Reports. 
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unless  such  individual  is  exercising  the  public  right 
which  is  obstructed  by  it,  nor  even  then  if  he  can  reasona- 
bly avoid  it. 
A.  built  an  illegal  structure  in  a  tide  river  and  in  front  of  the 
villa  lots  of  B.  B.  destroyed  the  structure  and  A.  brought 
trespass  for  the  injury.  H«Zd,  that  B.  could  not  Justify 
the  trespass  because  the  value  of  the  lots  was  diminished 
by  the  structure.  As  the  structure  had  never  been  used, 
B.  was  not  injured  by  the  use.  As  the  law  recognizes  no 
easement  nor  right  of  property  in  a  landscape,  B.  could 
not  rightfully  destroy  the  structure  merely  because  it  was 
unsightly.  Held,  further,  that  B.  could  not  Justify  the 
trespass  because  the  structure  made  access  to  the  lots  by 
water  less  convenient,  it  not  appearing  that  any  one  had 
used  the  water  way  to  approach  the  lots. 

DEFENDANTS  petition  for  a  new  trial.    The  opin- 
ion states  the  case. 

Charles  H.  Parkhurst,  ^or  plaintiff. 

BostDorthA  Champlin  and  Charles  Hart,  for  defend- 
ants. 

DnRFEB,  C.  J.    This  is  trespass  against  the  defend- 
ants  for  entering  upon  certain  oyster  lots  in  Barring- 
ton  river,  which  the  plaintiff  occupied  as  such  under 
lease  from  the  State,  and  digging  up  and  destroying 
the  plaintiff's  oysters  growing  there,  and  pulling  down 
the  plaintiff's  building  there  erected,  carrying  away 
the  materials  and  converting  them  to  their  own  use. 
The  alleged  trespass  was  committed  in  November,  1879. 
It  appeared  in  evidence  that  the  building  was  erected 
in  October,  1879,  by  the  plaintiff  for  use  in  connection 
with  his  oyster  business  in  Barrington ;  that  Barring- 
ton  river  was  a  public  navigable  river  in  which  the  tide 
ebbed  and  flowed ;  that  the  plaintiff  was  a  lessee  of  the 
oyster  lots,  but  had  no  authority  from  the  State  or 
Qeneral  Assembly  to  erect  the  building;    that  on  the 
contrary,  he  had  applied  to  the  harbor  commissioners 
for   permission   to  erect  it,  and  they  had  not  only  re- 
fused permission,  but  bad  expressly  forbidden  him  to 
erect  it,  and  after  he  had  partly  erected  it,  had  notified 
him  to  remove  it.    It  also  appeared  in  evidence  that 
the  defendants,    Lewis    and    Fenner,  were   trustees 
under  the  will  of  the  late  Allen  Matbewson,  and  as 
such  were  owners  of  certain  real  estate  on  the  west 
bank  of  Barrington  river,  which  had  been  platted  for 
sale  as  villa  lots ;  that  the  building  was  erected  near 
said  estate,  and  directly  opposite  the  lower  or  outer- 
most end  of  It;  that  to  a  certain  extent  it  Interfered 
with  the  approach  hy  vvater  to  said  real  estate,  though 
there  was  no  testimony  that  either  the  defendants  or 
any  other  person  had  actually  ever  approached  or  had 
occasion  to  approach  said  real  estate  by  way  of  the 
river  after  the  erection  of  the  building,  and  it  was 
undisputed  that   if  they  had  had  occasion  so  to  ap- 
proach it,  the  building,  while  it  might  have  somewhat 
incommoded,  would  not  have  prevented  them.    Testi- 
mony was  also  offered,  and  to  some  extent  admitted, 
to  show  that  the  erection  of  the  building  had  dimin- 
ished the  maricot  or  salable  value  of   the  viUa  lots. 
The  defendants  requested  the  court  to  instruct  the 
jury:  first,  that  where  a  party  may  maintain  an  action 
for  a  nuisance,  he  may  enter  and  abate  it  of  his  own 
motion ;  second,  that  any  person  who  suffers  special 
damage  by  a  public   nuisance  may  abate  the  same  of 
his  own  motion;  and  third,  that  if  it  appeared  from 
the  testimony  that  the  existence  of  the  building  was 
unlawful,  no  action  would  He  for  its  removal.    The 
court  refused  so  to  Instruct  the  jury,  but  did  Instruct 
them,  that  though  the  building  was  wrongfully  erected 
the  defendants  could  not  justify  the  destruction  of  it 
without  showing  that  they  suffered  some  special  injury 
fk-tim  it,  or  were  obstructed  by  it  in  the  exercise  of 
their  rights ;  that  they  had  no  right  to  pull  it  down 
simply  because  it  lessened  the  value  of  their  land ;  and 
that  though  it  might  obstruct  somewhat  the  approach 
by  water  to  their  land,  still  if  they  had  reasonably 


convenient  access  which  they  could  use  without  injur- 
ing the  building,  they  were  bound  to  avoid  Injuring  it, 
and  that  they  would  not  be  justified  In  Injuring  it 
unless  the  Injury  was  necessary  to  the  actual  exercise 
of  their  right.  The  defendants,  against  whom  verdict 
was  rendered,  petition  for  a  new  trial  for  error  in  the 
instructions,  and  in  the  refusals  to  instruct. 

The  case  presents  two  questions,  namely :  Did  the 
defendants  have  the  right  to  tear  down  the  building, 
first,  because  it  lessened  the  value  of  their  villa  lots; 
or  second,  because  it  rendered  them  somewhat  less 
convenient  of  access  by  water? 

1.  The  testimony  does  not  distinctly  show  hoto  the 
building  lessened  the  value  of  the  villa  lots,  but  we 
presume  it  was  supposed  to  lessen  their  value  either 
because  it  was  unsightly,  or  because  it  was  intended  to 
be  used  in  a  disagreeable  manner,  or  for  a  disagreeable 
business,  or  possibly  for  all  these  reasons  combined. 
The  question  is,  then,  whether  the  defendants  had  a 
right  to  tear  it  down  on  account  of  such  an  injury. 
We  think  not.  A  person  who  is  specially  injured  by 
a  public  nuisance  undoubtedly  has  a  right  to  abate  It 
under  certain  olrcumstantses,  but  in  our  opinion  he 
has  the  right  only  when  he  is  specially  injured  by  it 
qua  public  nuisance.  For  instance,  if  a  nuisance  is 
such  because  it  obstructs  a  highway,  the  right  to 
abate  it  exists  only  In  favor  of  a  person  who  is  specially 
injured  by  it  as  an  obstruction  to  the  highway,  and  not 
in  favor  of  a  person  whose  special  injury  is  that  he 
loses  in  consequence  of  it  a  favorite  view  from  one  of 
his  windows,  or  the  sight  of  the  church  clock.  The 
loss  of  the  view,  or  of  the  sight  of  the  clock,  is  purely 
a  private  matter,  and  the  person  who  suffers  the  loss 
can  have  no  right  to  abate  the  obstruction  on  account 
of  it,  unless  he  can  show  that  the  obstruction  is,  on 
account  of  it,  a  private  as  well  as  a  public  nuisance. 
Now,  the  injury  to  the  defendants  resulting  from  the 
unslghtllness  of  the  building,  or  from  the  purposes  for 
which  it  was  intended,  was  just  such  a  purely  private 
matter,  and  therefore  they  cannot  justify  tearing  the 
building  down  simply  on  the  ground  that  It  was  a 
public  nuisance,  but  they  must  also  show  that  on  ac- 
count of  its  unslghtllness,  or  of  the  purposes  for  which 
It  was  intended,  it  was  likewise  as  to  them  a  private 
nuisance.  This  they  have  not  done.  The  building  had 
never  been  used,  and  therefore  could  not  have  been  a 
nuisance  on  account  of  Its  uses.  And  the  defendants 
had  no  right  to  abate  It  simply  because  It  was  a  blot 
upon  the  landscape,  for  the  law  does  not  recognize  any 
easement  or  right  of  property  in  a  landscape  or  pros- 
pect. **  For  prospect,"  said  Wray,  C.  J.,  in  Aldred^s 
cose,  9  Rep.  57  b,  58  &,  '^  which  Is  matter  only  of  delight 
and  not  of  necessity,  no  action  lies  for  stopping  thereof; 
and  yet  it  is  a  great  commendation  of  a  house  if  it  has 
along  and  large  prospect,  unde  dicitur^  laudaturque 
domua  longos  qui  fjrospicit  agros,^^ 

2,  Did  the  defendants  have  the  right  to  tear  the 
building  down  because  it  rendered  their  villa  lots  less 
convenient  of  access  by  water?  We  think  not.  There 
was  no  evidence  that  either  the  defendants  or  any 
other  person  had  occasion  to  go  to  or  from  the  villa 
lots  by  water,  or  even  attempted  to  go  to  or  from 
them,  after  the  erection  of  the  building,  or  that  the 
defendants  or  any  other  persons  were  ever  deterred 
by  it  from  going  to  or  from  them.  There  was  there- 
fore no  evidence  on  which  the  defendants  could  have 
maintained  an  action  at  law ;  for  an  action  at  law  does 
not  He  against  the  author  of  a  public  nuisance  without 
proof  of  special  damage,  not  merely  anticipated,  but 
actuaUy  received.  The  only  possible  ground  on  which 
it  can  be  contended  that  an  action  would  He  in  favor 
of  the  defendants  is,  that  the  building  was  opposite 
the  lower  end  of  their  estate,  on  what  may  be  termed 
its  water  front.  But  when  we  consider  that  no  8j)ecial 
damage  actuaUy  did  result  from  it  as  a  public  nuisance, 
'  and  especially  when  we  consider,  that  being  remova- 
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bl«,  It  might  taaTe  beeu  remuved  before  naj  resulted, 
we  do  ncit  thiuk  au  aoCiuu  cuuld  b«  mHtuCained  erea 
OD  that  ground.  Supposing  It  to  be  true,  tbcD,  oa  the 
detetidaotB  ounteud,  tbat  there  is  a  right  to  abate 
whenever  there  is  aright  to  brlug  an  aotioa,  the  de- 
{eiidauts  did  uot  eboiv  a  right  tu  abate  l>y  abowiug  a 
rigbttobriugan  action.  rreeiVknto/ Jlarrard  Colltge 
».  Stearns,  IB  Gray,  1 ;  Brainard  v.  ComiecMcuf  River 
B.  Co..  7  Cuab.  606,  filO. 

Wo  tbiulc  the  inalruotiou  given  to  tbo  jury  to  tbo 
affect  thai  au  ludivldu&l  hns  no  rlgbt  to  iojure  or  de- 
stroy the  property  of  auothBr,  because  il  is  au  situated 
aa  to  be  a  public  uuiaaiica,  unleaa  he  la  hi  the  exerolae 
ot  the  public  right  which  ia  obstruoted  by  it.  and  nut 
eveu  then  if  he  can  reasonably  avoid  it,  waa  aooordlng 
to  the  preceileDts  and  aubBtantially  correct.  Manor  of 
Colclieiiler  y.  Brooke,  7  Q.  B.  33D;  Dimftv.  Pettet/.Vi 
id.  278;  Balfman  v.  SIthA,  18  id.  870;  SiaU  v.  Kecran. 
6R.  I.i97;  BroiOTt  v.  Perhfns.  12  Gray,  80:  Cobb  v.  Ben- 
•ult.  75  Peun.  St.  326;  Clark  v.  Lake  SU  Clair,  etc..  lee 
Co.,2i  Hioh.  &08;  Fort  Plain  Bridge  Co.  v.  Smith,  30  N, 
Y.U.    A  UHW  ti'iiU  la  thereCore  denied. 

PeliEion  ditmiaaed. 


Contract  - 

one  party  to  a  contract  for  serviceB,  performed  a  part 
of  it  accurdiug  to  Ita  terms,  but  waa  prevented  from 
performing  tbe  residua  by  a  failure  on  the  part  of  the 
other  party,  a  city,  to  do  ita  part,  held,  that  the  Qrst 
nauied  party  might  recover  eompenaatton  for  tho  woric 
actually  perturmed  by  him.  Pluiich6  v.  Coiburii,  8 
Biug.  14;  Goodman  v.  Poooclc.  la  Q.  B.  670:  Hili  v, 
Rupley,  lOBarr.  :iSl;  Moultou  v.  Traslc,  9  Mete.  G7T; 
Huai^Jaiid  v.  Moure,  2  Blackt.  1S7;  Berbj  v.  Johnson, 
21  Vl.  17.  Judgment  uf  U.  8.  Giro.  Ct.,  N.  D.  Illiuois, 
MfflrmBd.  City  of  Chieago  v.  TilUy.  Opinion  by 
Wooda,  J. 
[Deddod  Feb.  28,  1881.] 

CoDNTBH-  ciAiM— iOAnJer  United  States. — Claima 
foromdlt  can  boused  In  suita  against  peraoiia  indebted 
to  Che  United  3tataa  to  reduceor  eitlnguiah  tbe  debt, 
but  n»t  as  the  (uundatlun  ot  a  judgment  against  I  be 
govnrnmeut.  United  States  v.  Echford,  6  Wnll.  484. 
Judgment  of  U.  8.  Cir.  Ct.,  F.  D.  Peiinsylvanis,  st- 
flrmed.  Scftautnburg  v.  United  SUUea.  Opiuiou  by 
Waite,  C.  J. 
[Decided  May  2,  1861.] 

Insurance 


roN  AT  uw.-(l)  Au  ll 
company  brought  octiuu  to  cancel  policies  Issued  by  it 
upoii  the  life  ot  G.,  against  the  widow  and  child  uf  G., 
tbe  beneflclarlea  tberalu.  and  to  enjoin  tbe  enforce- 
ment of  a  judgment  obtained  In  an  actiou  at  law 
agnliiBt  it  by  such  widow  and  child  upon  such  policlea. 
Thu  bill  nvern^d  that  the  policies  were  obtained  upun 
representations  that  the  iueured  ivns  n  person  of  good 
health  and  not  subject  or  predisposed  to  any  bodily 
inlirmity  :  that  nt  the  time  be  applied  for  the  policies 
he  had  conceived  the  deaii^n  to  commit  suicide,  but 
e  upon  his  life  In  favor  ot  hia 


order 


wife;  that  in  pursuanoa  of  this  design  the  policies 
were  obtained,  and  aoon  afterward  he  committed  sui- 
cide by  taking  polaun;  and  that  the  wife  and  aon  were 
ooRuiziLut  uf  the  design  of  the  deceased  aud  conaplred 
with  him  for  ita  execution.  Held,  that  the  cleareat 
evidence  was  ueceaaary  to  establish  plalutifTa  caae. 
Evldenoe  ttutt  deceoaed  had  Inqnlred  lor  insurance 


companies  wbuse  putlciea  did  not  except  death  by  mi- 
cidi; ;  that  his  death  occurred  not  long  af  t«r  the  polioles 
were  obtained,  aud  waa  ocoompunied  by  oonvulsloni 
Btated  to  be  aimiiar  tu  those  attending  death  by  stryoh- 
ulne.  It  not  being  ahowu  tbat  be  ever  had  any  sti^oh- 
niue,  bat  only  tbat  be  was  once  seen  in  the  dmggiat'i 
stoco  loolting  at  jara  containing  varions  medioiDM, 
and  among  uthara,  une  that  cuntaiued  thia  poitou,  aod 
no  poison  being  found  in  hia  body  when  aubmitted  to 
a  post  mortem  examination,  aud  ovideaoe  that  hia  wUe 
refuaed  to  cunaent  to  a  post  murteui  eiamiuatlon  aitd 
thereafter  left  tbe  State  where  tho  deceased  had  lived. 
held,  not  aufflcieiit.  d)  In  tbe  action  at  law  the  ooin- 
paiiy  tut  up  fraud  iu  procuring  tbe  policies,  but  after- 
ward witbdrewthis  defense.  Seld,  tliut  the  Judgment 
at  law  was  a  bar  to  thia  action.  Wben  an  notion  at 
law  la  brought  upon  a  contract,  the  defendant  deuy log 
Itaobiigatlou.  either  from  fraud,  payment  or  releue, 
or  any  other  matter  afTocting  its  urigiual  validity  or 
aubsoquent  diacharge,  must  present  his  defense  tor 
consideration.  A  moo  very  Is  an  answer  to  all  future 
■asertiona  of  the  invalidity  of  the  ouutraot  by  reason 
of  any  admiaalble  matter  wblcb  might  have  been 
offered  to  defeat  the  action.  Tbo  contis^t  is  merged 
in  the  judgment.  Cromwell  v.  County  of  Sao,  91  U. 
8.  351.  A  suit  In  equity  will  not  lie  to  give  effect  to 
defeneea  againat  a  claim  when  they  might  have  been 
fully  act  up  In  an  action  at  law.  There  must  have 
been  some  fraud  practiced  upon  the  court  or  sonie  un- 
ConaciouCloua  advantage  talten  ot  the  defeudtuit  with- 
out any  fault  or  negligence  on  his  part;  or  there  mait 
be  soma  uewly-disoovered  evidence  which  oonld  act 
have  been  obtained  at  the  trial,  aud  ifhlob,lf  prodaced, 
would  have  chaugodthe  result,  betoreaoouttof  eqalty 
will  interfere  with  the  judgment  reudered  or  tbeoon- 
tract  upon  which  It  waa  recovered.  Home  Ins.  Co.  v. 
StanchflBld,  1  Dill.  424 ;  Marine  Ins.  Co.  v.  HodgTCD,  7 
Cranch,  336;  Phqenir  lua.  Co.  v.  BaUey.  13  WaU.  Sit. 
Decree  of  U.  S.  Clro.  Ct.,  Minnesota,  alDrmed.  Ntit 
York  Life  /jusuroTice  Co.  v.  Bungs.  Opinion  by 
Field,  J. 
[Decided  May  2.  1881.] 

Maritime  LAW  —  ADMiiiALTT  PRACTTCK  oir  AI'T'IAL 

—  NEW  nuLB  ESTABLISHED.  — "Section  698  of  the  Re- 
vised statutes  providea,  that  upon  the  appeal  of  any 
cauae  of  admiralty  and  maritime  jurlsdictinn,  a  tnii- 
acript  of  tbo  record  shall  be  transmitted  to  this  ooart 
'and  copies  ot  tbe  proofs  end  ot  such  entries  and  pa- 
pers on  filo  as  may  bo  necessary  on  the  hearing  of  the 
appeal.'  While  the  act  of  February  IS,  18T6  (IB  Stat, 
pt.  3.315,  ch.  TT.  91),  limits  the  review  by  this  oourt at 
the  judgments  and  decrees  on  the  Instance  side  of  ooutU 
ot  admiralty  and  maritime  juriadictiou  to  the  quea- 
tions  of  law  arising  on  the  record,  and  to  such  rulinp 
of  the  oourt  below  excepted  to  at  the  time,  as  may  be 
preaeuted  by  a  bill  ot  exceptiona,  and  requires  tbs 
court  below  to  find  the  foots,  no  change  has  been  mads 
in  the  law  prescribing  what  should  be  Included  In  tbs 
transcript  sent  here  on  an  appeal.  Fur  tbat  ra»son  we 
will  not  order  the  testimony  whiob  has  been  sent  up  ig 
this  ooae  to  be  atricken  oat.  As  under  our  repeated 
deciaiopa  (Tbe  Abbotaford.  98  L'.  S.  440,  and  The  Bene- 
factor at  this  term),  the  facta  aa  found  are  conolusin 
un  ua.  it  Is  clear  the  testimony  may  not  be  "  neoeMuy 
uti  the  hearing  of  tbo  appeal.'  For  this  rekson  It  may 
with  propriety  byconsoutof  eouusel  be  omitted  from 
the  printed  record.  We  will  uot.  however,  make  aay 
order  in  that  behalf,  but  If  It  aliallbe  uaneceaearily 
printed  wcainst  the  wlahea  of  either  ot  the  partie*,  we 
will,  on  the  Dual  determinatiun  of  the  case,  give  lach 
direcliona  lu  respect  to  costs  aa  may  snem  proper.  Tbs 
section  uf  tho  Revised  Statutes  referred  to,  however, 
requires  only  copies  of  such  of  the  proofs  to  be  sent  op 
'as  may  be  necessary  on  the  hearing  of  Ihe  appeal.' 
1  This  gives  ua  power  to  preaoribe  by  rule  what  thall  M 
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dons  ill  caBOa  where  th»  oot  ut  1875  applies.  Fur  Iho 
gnidatioe  hereafter  ul  partios  sppeuliiig.  uiid  Llia  olD- 
tiera  111  tbe  oouru  below  in  auoh  >  case,  we  tberetore 
now  pmmulgfKta  llie  foUowlug  aa  an  nddltloual  para- 
Krnpb.  iiutiibared  6,  to  rule  S:  'EL  The  reonrd  in  oitUDea 
at  sdmiraltf  aad  maritime  Jurladlctlou,  irhero  under 
tbe  rpquiromenta  at  law  tbe  footi  have  beeu  touod  1u 
the  court  bolow.  and  oar  power  Ui  review  is  limited 
to  the  dotormiiiali'm  ot  queetlooa  ot  lair  arising  on  the 
reo<>rd,  sball  becutiDiied  tu  tbe  pleadings,  the Qndings 
of  faat  ajid  conclusions  ot  law  tbereon,  the  bllU  ot  ei- 
■Mptioiis.  the  Bnal  jmlgment  or  deeroe,  Rud  such  inter- 
locutory orders  and  dooreea  na  may  be  ueoeHsary  to  a 
proper  review  ot  the  casB.'  "  Appeal  from  U.  8.  CIro. 
.  Ct.,  8,  D.  New  York.  Marshall  v.  Steamship  A^drlatSc 
Opinion  by  Waite,  V.  J. 
[Decided  Marob  7, 1881.] 

Rehovai.  or  CArsK^coBTBKTs  or  PBTmOIf  —  AC- 

ABUL  —  (1)  In  case  of  removal  from  the  StAto  to  Fede- 
ral court,  under  the  act  of  March  3,  1875,  whether  it  in 
tieoegsary  to  aver  the  citizenabip  ot  the  parties  at  the 
time  wben  the  action  wa«  cooimeiiced,  is  nut  deoideil. 
but  It  la  hrld,  that  whether  tbo  petition  avera  tbe  fact 
or  not  la  immaterial,  provided  the  tact  la  abown  to 
eiiat  by  nuy  part  ot  the  record.  Gold- Washing  Co.  v. 
Keyea,  96IT.  S- 109;  BriRea  v.  8perrT,B6ld.  *M;  R,)b- 
crtaon  v.  Ceaae,  97  Id.  UO.  (2)  Defendant  below  had*. 
In  another  action,  obtained  a  judgment  in  a  State 
Court,  upon  which  aho  iaaued  a  fieri  fiKiim  to  a  ahoriff, 
Mboseized  real  eatnte  of  plaintiff  below  and  advert  laed 
It  for  sale.  Plaintiff  thereupon  oommcnoedtbia  aotiiin 
Lu  the  State  court  to  reatralu  the  sale  of  Ibu  lands 
seized,  etc.,  and  an  itijunotion  wna  granted.  Held, 
that  this  suit  waa  removable  uotwithatanding  it  woa 
B  aoutroveray  Inaideutul  to  the  uther  one.  Tbe  caae. 
Bank  V.  TurnbuU.  10  Wall,  100,  distiuguiahed.  Tbnt 
wna  a  statutory  proceeding  to  try  in  n  sumniary  wny 
tbe  title  to  iiersonal  property  seized  In  execution.  It 
was  nothing  more  than  a  method  prescribed  by  the  law 
to  enable  the  court  to  direct  and  control  its  own  pro- 
cess, and  aa  decided  by  this  court,  waa  merely  amlliary 
to,  and  a  draft  upon,  tbo  original  action.  Held,  also, 
that  it  waa  not  an  objection  to  removing  it  that  Us 
purpos':  was  to  obtain  tbe  writ  of  injunction  to  stay 
pniceedings  In  a  Stuta  court,  which  a  ciiurt  of  the 
United  States  ia  forbidden  to  grant  by  Boction  TJO,  U. 
B.  R.  9.  Decree  of  TJ.  8.  Clre.  Ct.,  Luuisiana,  nf- 
flrmed.  noiii(nrant  v.  Wation.  Opiuion  by  Woods,  J. 
[Decided  March  21,  1881.] 

spon  porcelain  by  baud,  tbeir  value  depending  upon 
the  skill  d(  the  artist  who  palated  them,  the  porcelain 
grouud  OR  which  tbe  painting  waa  done  not  lu  itself 
Bonatltutiiig  an  article  ot  obinaware,  do  not  render 
snob  porcelain  "  decorated  ofaina  or  porcelain  ware."  so 
ka  to  be  dutiable  under  tbe  achedule  imposing  duties 
upon  Huoh  ware.  Tbe  articles  are  simply  dutiable  aa 
paiotiDKs.  Judgment  ot  U.  S.  Ciro.  Ct..  8.  D.  New 
Vork.  aOirmed.  ArOiUTV-Jacob]),  Upiuiouby  Walle, 
C.J. 
[Decided  Marob  21,  tSSl.] 


Attohnet— 
— DUTiBs  TO  CLIENT.— It  Bu  attorney ,  employed  l< 
duct  a  cause,  undertakes  to  perform  any  aervi 
regard  to  tbo  case  which,  by  hia  employment,  bt 
not  bound  to  do,  nnle**  apecially  lilrecteJ  by  hia  0 

*  .ippearbig  lu  5  IltodciraJ  Beporter. 


lla  discharge  OS  if  within  tbe  terms  of  hia  contracl. 
Tbe  undertaking  ot  Bu  atturcey  is  nut  that  he  pos- 
sesses perfect  legal  knowledge,  or  the  hiKbest  degree 
of  skill  In  relation  to  the  buaineaa  be  undertakes,  nor 
that  he  will  conduct  It  with  the  greatest  degree  ot 
diligence,  cnre  and  prudence.  But  the  undertaking  ot 
an  attorney  with  his  client  la  that  ho 
ordinary  legal  knowledge  and  skill  o 
bers  of  tbe  profession,  aud  that  in  the  discharge  of  his 
duties  ho  will  cjerniae  ordinary  and  teoaonuble  dill- 
geuoe,  core  and  pruilfiicn.  Tbe  failure  of  an  attorney 
tobriug  to,  oreierci-o  in.  the  discharge  of  bis  duties 
such  knowledge  or  such  degree  ot  diligence,  care  and 
prudence,  would  be  negligence.  To  autb<irize  a  re- 
covery in  damages  against  an  attorney  for  negligence, 
not  unly  the  negligence  must  be  eatabliabed,  but  it 
must  also  be  shown  that  the  damage  claimed  waa  the 
result  ot  such  negllgeuoe.  8ee  Gambert  T.  Hart,  U 
Cnl.  642;  Wbart.  on  Ncg.  719,  T50;  Shearm.  &  R.  on 
Neg.ml;  Wellon  Attj.ftCl.  285,206;  Dmis  v.  Hogan. 
U)Cnl.  Ul;  Sklllen  v.  Wallace,  BS  lud.  31Di  Walker  v. 
Goodman,  30  Ala.  182;  Godefroy  v.  Jaj.  T  Bing.  U3; 
HaHer  V.  Morris,  18  Ohio  St.  403:  Maraettl  v.  WiUiams, 
1  Barn.  &  Ad.  415;  Suydam  v.  Vance,  'i  McLean.  99. 
United  States  Ciro,  Ct..  8.  D.  Ohio.  Feb.  10,  1881. 
Spaiiflttr  V.  Sf  Hers.    Opiuion  by  Swing,  D,  J. 

COFTRIOHT — EXTENT  OF,  IS  IjtW  BKP0RT8.  —  lu  thC 

absence  ot  any  express  ieglslBtlon  by  tbe  State  Indi- 
cating a  contrary  principle,  a  State  reporter  is  entitled 
to  a  copyright  in  bis  volumes  of  reports  for  what  is  the 
work  of  bis  own  mind  and  band,  notwithstanding  it 
may  be  true  that  he  Can  bavo  no  copyright  in  the  opiu- 
ions  ot  the  court.  The  various  provisions  ot  i»w  in 
relation  to  copyright  should  have  s  liberal  construc- 
tion, in  order  to  give  effect  to  what  may  be  considered 
tbe  Inherent  right  of  the  author  to  his  own  work.  See 
Wheaton  V.  Peters,  8  Pet.  6B1;  Baker  v.  Taylor,  2 
Blatcbf.  82.  United  States  Clrc.  Ct..  N.  D.  UIIuoIb, 
Feb.  6,  1S81.  Mytr»  v.  VuUaghan.  Opinion  by  Drum- 
mond,  C.  J. 

JPBISDICTION— IHBUITS   BI  NATIONAL.  BANKB. —A 

National  bank  is  not  Buthorlxed  to  sue  in  any  Circuit 
Court  ot  tbo  United  States  without  regard  tooltlzen- 
abip.  United  Stales  Bank  v.  Devoaun.  5  Craiiob,  86. 
A  National  bank  is  to  be  regarded,  for  the  purpose  of 
jurisdlctiou,  as  a  citizen  ot  tbo  State  in  which  It 
Is  established  or  located.  Letson'a  case.  2  How.  197; 
Manutact.  Nat.  Bk.  v.  Baack,  8  Blatoht.  137;  Cooke  v. 
Slate  Nat.  Bk.,  G3  N.  Y,  90;  Davis  v.  Cook,  9  Nev.  131; 
DHL  Du  Rem.  Cbub.  61.  United  States  Giro.  Ct.,  Iowa, 
Feb..  1881.  SL  Lotiln  NaHonal  BmtJi  V.  AlUn.  Oplo- 
lon by  MoCrary,  C.  J. 

PROBATB  LAW — QUA  NT  OF  LBTTERS  01 


ORANTOHSAUB  ESTATE  VOID.  — Bytho  Constitution 
of  Or^on  tbe  county  court  Is  a  court  ot  record,  with 
general  jurisdiction  of  probate  matters,  to  be  regu- 
lated by  law  (article  T.  H  1  and  Vi);  and  by  statute 
(Civ.  Code,  !  SOS),  it  bus  the  eicluaivo  power  to  grant 
letters  o(  administration  upon  tbe  estate  ot  a  person 
who  at  or  immediately  before  his  death  waa  an  inhabit- 
ant of  tbe  county,  iffjd,  (1)  that  a  decree  ot  the 
county  court  ot  Mnltuomah  county,  granting  letters 
to  D.  upon  tbe  eatate  of  P.,  by  which  lb  appears  to 
have  been  adjudged  by  said  court,  upon  a  proper  peti- 
tion, that  P.  was  an  Inhabitant  of  tbe  unty  at  or 
immediately  before  hia  death,  cannot  be  qnestiuned 
oollatorally  on  the  ground  that  P.  was  not  in  fact  such 
inhabitant;  (Z)  that  said  court  having  general  juris- 
diction of  tbe  subject-matter  —  the  granting  ot  admin- 
istration upon  the  vacant  eatate  ot  a.  deceased  person — 
it  had  tbe  authority  to  inquire  and  determine  whether, 
in  that  particular  case,  the  deceased  waa  an  Inhabitant , 
of  tha  oonai7  or  not,  and  tbst  Ita  deoUoa  upon  tb^ ' 
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question  Is  couctuiive,  except  apou  appeal :  and  (3)  tliiLt, 
a,  Bnbaeqaent  decree  by  the  aoituty  court  of  auother 
ooautj,  gmotiug  letl«r«  at  admluiitrallou  upon  the 
lame  eitBte  to  U..  while  the  flntirere  in  full  force  au<l 
effect,  is  uuU  aud  void.  Cases  referred  to:  Cutis  t. 
Haxkius,  0  Mass.  513;  Uoljoke  v.  Uaskius.  B  Pick.  20, 
snd  9  id.  250;  Becktil  v.  Selorer,  7  Cal.  2SS;  Fletcher  v. 
Sanders.  7  Daua,3ia;  Fisher  t.  Basaett.  9  Leigli.  119; 
Andrews  v.  Avorj,  U  Orat.  E36;  Abbott  v.  Cnbum.  Z8 
Vt.ee!;  Burdett  v.  Silsbee,  15Tei.  616;  Johnson  v. 
Beazler,  ffi  Mo.  2B4 ;  Coltart  t.  Allen,  40  Ala.  1^;  Irwin 
v.Hcriber,  lBr^.603;  Bometead  t.  Bead.  31  Barb. 604: 
Bolton  V.  Brewster.  X!  la  393;  Roderi|cas  t.  East  RIv. 
8av.  liiat..  63  N.  T.  460;  Jochumsen  v.  8.  9.  Bank,  3 
AllOQ,  88;  Griffith  t.  Fmzler.  8  Cranoh,  9;  Kane  t. 
Paul.  U  Pet.  33:  Grignoii  v.  Astor,  2  How.  33G; 
Florentine  v.  Barton,  2  Wall.  210;  Comstock  ».  Craw- 
ford, 3  Id.  402;  CauJoUe  v.  Ferrie,  13  id.  460:  Brode- 
rick'a  Will,  21  Id.  EOO:  Mobr  t.  Manlerre,  101  U.  8.417; 
Dequhidrav.  WilllamH,  31  Ind.  453;  Sbroyer  7.  Rlcb- 
mund.  16  Ohio  St.  465;  Wauzer  v.  Huwiand,  10  Wis. 
16;  Gacer  v.  Henrr,  6  Saw;.  23T.  United  States  Diat. 
Ct.,  Oregon,  Jan.  29,  1881.  IIolmtB  v.  Oregon  &  Coii- 
fomia  Rnilmay  Co.    Opinion  by  Deady,  D.  J. 


CONITJCT  OF  u 

—  A  atatute  of  the  State  of  New  York  provides  that 
"no  person  having  a  husband,  wife,  oblld,  or  parent, 
shall  by  his  will  bequeath  to  any  charitable  corporation 
more  than  une-halC  of  bis  estate  after  the  paymniit  of 
his  debts,  such  bequest  to  be  valid  to  the  extent  of  one- 
half  and  no  more."  Held,  not  to  affect  a  bequest  made 
by  a  testator  domiciled  In  tbta  State  to  a  charitable 
corporation  located  In  tbe  Blolo  of  New  York.  A  be- 
qaoHt  was  mode  to  a  charitable  corporatiuu  located  in 
tbe  State  u(  Pennayivanla.  Aftor  tbe  will  was  mode 
and  before  the  death  of  the  teststor  tbe  LeE>a>ature  of 
Pennsylvania  authorized  tbe  corporation  to  transfer 
its  entire  property  and  tmnchhn  to  a  corporation  estab- 
lished in  the  State  of  New  York  for  the  same  char- 
itable purpose,  which  cor]>oration  was  to  beoonie  its 
lefral  successor  and  bold  and  enjoy  all  its  corporate 
francblses  and  powen.  The  Legislature  of  New  York 
BUthoriied  tbe  Now  York  corjmratlon  to  receive  the 
property  and  fmiichiBs  of  tba  PeuoBjlvania  corpora- 
tion. The  traoBfer  was  efTeotod.  and  the  New  York 
corporation  thereafter  earriod  on,  and  at  the  time  of 
tbe  testator's  death  was  oarrjing  on,  tbe  same  charita- 
ble work  that  had  been  carried  on  bylbe  Pennsylvania 
corporation,  using  the  eamo  means  and  employing  the 
same  aKenoles.  The  lexacy  yras  a  general  one,  with  no 
directions  as  to  the  objects  for  which  orthaolasnof 
persous  for  whose  benefit  the  money  was  to  be  applied. 
Held,  that  tbe  legacy  lapsed.  It  the  corporation  hitd 
been  made  a  trustee  to  carry  out  a  designated  truat, 
another  trustee  might  have  been  appointed  to  execute 
the  trust.    Criim  v.  Bliss.    Opinion  by  Park,  C.  J. 

MeROBU— WHERE  mjniTY  WILLNOT  ALLOW,— J.,  in 

18(6.  mortgugud  to  A.  an  undivided  fifth  of  certain 
real  estate  of  which  A.  already  owned  tbree-flfths.  A. 
took  possession  of  tbe  interest  mortgaged  and  re- 
mained in  iHisoeasioii  till  ber  death  hi  1806.  Prior  to 
Wm  she  had  acquired  J. 'a  equity  of  redemption,  and  In 
that  year  made  a  will  devising  the  property  to  G.  tor 
lite  aud  after  bis  death  to  K.  In  1863  she  assigned  tbe 
mortgage  for  a  valuable  consideratloa  to  the  petitioner. 
She  died  in  1860,  and  G.  entered  into  possession  under 
her  devise  and  was  In  ooonpation  of  it  when  In  1878  the 
petitioner  braught  a  bill  agaiuit  O.  and  E.  tor  the 
foreclosure  of  the  mortgage.  Held.  <1)  tbat  equity 
*  Appesriog  iu  47  Connecticut  Beportt. 


would  uot  regard  tbe  mortgage  intarMt  and  the  eqalty 
of  redemption  aa  merged  in  oue  estate  where  the  luter- 
est  of  A.  required  that  tbey  be  kept  sepante,  or  there 
was  evidence  of  her  intent  to  keep  tbem  so.  (2)  That 
A-'s  BHsigumeut  of  tbe  muitgage  tu  tbe  pe(itic»ier  was 
Bufficleut  evidence  of  sucb  on  intent.  (3)  That  it  made 
no  difference  tbot  this  Intent  was  not  declared,  or  that 
it  did  not  exist,  at  tbe  time  the  two  interests  beoame 
vested  in  her.  BUutons  v.  Thompson.  49  N.  H.  'IIZ; 
BellT.  Woodward,34id.90;  Lock  wood  v.  Sturdevaot, 
6(\inn.  S!S;  Donalds  v.Plumb.8id.  447;  Baasettv. 
Masou,  IB  id.  131;  Mallory  v.  Hitoboook,  2S  id.  127; 
Delaware  &  Hud.  Caual  Co.  v.  Bouneil.  46  Id.  10; 
James  V.  Morey,  2  Cow .  218 ;  Forbes  v.  Molht,  18  Ves. 
Jr.  388.    Qooiieln  v.  Ttnney.    OpIniOD  by  Loomit,  J. 


Ae^IONHBNT  P 


members 


gUIRSn    AtTES    HBBT.      (1)    Tbfl 

{partnership  made  a  voluutary  ossign- 
iopartnersbipand  individual  property 
in  trust  for  the  benefit  of  tbeir  creditors.  The  tnut 
deed  stated  tbat  the  assets,  altbough  amoauting  in 
value  to  threefold  the  indebtedneia.  could  not  be  mods 
aval  labia  tor  payment  of  tbe  accruing  liabilities,  tbat 
tba  InterestH  of  tbe  creditors  might  require  the  con- 
tinuance of  tbe  business  aud  its  gradual  closing  op, 
and  that  the  assignors  were  deairous  of  equally  secur- 
ing and  paying  their  creditors.  For  these  purposes 
tba  trustees  received  full  power  to  manage  tbe  prop- 
erty at  tbeir  discretion,  to  invest,  reinvest,  and  obange 
investments,  to  carry  on  the  business  so  long  as  tbsy 
deemed  needful  for  the  creditors'  Interests,  and  to 
prevent  sbrlnkago  and  loss,  and  to  close  up  tbe  same 
to  the  best  advantage,  to  give  new  notes  and  Indorse- 
ments In  place  of  existing  ones  and  tor  the  assignors' 
dfbts,  to  mortgage  tbe  assigned  realty  and  personalty. 
and  to  lease  tbe  real  estate  on  such  terms  as  they 
chose.  Provided  that  these  powers  should  cease  when 
a  majority  In  amount  of  tbe  creditors  sbould  ao  direct. 
Certain  creditors  of  the  firm  attached  the  realty  con- 
voyed, and  after  judgment  advertised  it  for  sole  on 
oxBCullnn.  whereupon  the  trustees  filed  a  bill  inequity 
to  enjoin  the  sale  and  vacate  tbe  attachments.  Htld, 
on  demurrer  to  the  bill,  that  the  assignment  woa  upon 
its  face  invalid,  as  intended  to  secure  an  advantage  to 
the  assignors  by  preventing  the  sacrifice  of  their  pnip- 
erty,  as  tending  tu  binder  and  defraud  creditors,  and 
as  allowing  the  .trustees  to  exceed  a  reasonable  limit 
of  time  In  closing  up  the  assignment.  Van  ITest  T. 
Yoe,  1  Sandf.  Ch.  4:  Planck  v.  Scbermerboni,  8  Barb. 
Ch.  614;  Burt  v.  McKlnstry,  4  Minn.  204;  Gere  v. 
Murray,  fi  Minn.  305;  Vernon  v.  Morton,  8  Dana,  2*7; 
Ward  V.  Trotter,  3  1.  B.  Mon.  1;  Fbelps  v.  Curt*  80 
111.  100;  Nicholson  v.  Leavitt,  6  N.  Y.  GIO;  Gardner 
T.  Commercial  Bank,  10  Rep.  300;  Dunham  T  Water- 
man, 17  N.  Y.  10;  D'lvernolBV.  Leavitt,  23  Barb.  63. 
(2)  After  Che  attachments  were  laid  apou  tbe  property 
oonvBjed,  the  assignors  made  now  and  unconditional 
assignments  to  the  same  trustees  in  order  to  vacate  the 
attachments  under  the  Rhode  Island  statute.  Htld, 
that  the  earlier  assignment  being  good  as  against  all 
persons  except  dissenting  creditors,  tbe  later  soalgn- 
monte  could  only  affcot  property  acquired  after  the 
earlier  assignment  or  thereafter  becoming  attachable 
or  aocmiug  to  tbe  assignors  as  surplus.  Held,  further. 
that  the  later  assignments  could  convey  the  previonsly 
assigned  property  neither  by  virtue  of  the  statute,  nor 
by  operation  of  law.  Bean  v.  Smith.  2  Hason,  TSt, 
274;  Randall  v.  FhilHps,  3  Mason.  378.  388;  Porter  t. 
'  To  i^peor  i  0  IS  Bhode  Island  BepoRi. 


THE  ALBANY  LAW  JODRNAL. 


Wmiami,  g  N.T.  U3;  Brownell  f.  Curtis,  10  Paige. 
210,  2U;  Chaplu  r.  PeaK,  10  Conn.  60;  Maiden  y. 
Cuiver'i  AiBlKuee,  1  Duv.  lU;  Fui  v.  VVillii,  1  Mlcli. 
Kil;  QrimHlHj  v.  Hooker,  3  Johns.  Eq.  i;  BonoQ  T. 
VanhsythuyMii,  11  Hare,  126:  Tate  t.  LiBgnt,  2  Leigh, 
S*;Qrimuv.  MorqiurdC,  17  N.  Y.  38;  Van  Hausen  v. 
ItadcliCf,  id.  B80i  HoUaiid  ».  Cruft,  20  PIcli.  831; 
KuowlsB  V.  Ijord.  <  Whart.  SOO;  Pleninti  v.  Mauning,  2 
Mioh.  U5:  Frow  V.  Dowuman,  11  Ain.  BSO;  Luckeu- 
baob  T.  BrIctieuatelQ,  G  W.  &  B.  IIG;  MaoB  v;  Good- 
man. 2  Hilt.  275:  Thomason  v.  Neeley,  50  Mils.  310; 
Taylor  v.  WUliamB,  1  Ired.  2*9;  WiUianiB  v.  Aveiit.  5 
Irod.  Eq.  47;  Ward  v.  Eiidera,  29  111.619;  Waterbury 
T.  WeateTvelt.  9  N.  T.  668;  BoBtwiok  v.  Meiiok,  40  la. 
S8S:  Burtoh  V.  Elliott,  3  Iiid.  99;  Freeman  v.  Bum- 
lum.  M  Cotiti.  468;  Qardiier  v.  Commercial  Natioual 
Bank.  Opluiou  by  Durfee.  C.  J. 
[D«eided  Deoember  18, 1880.] 

EAeBMBNT-^TO  MAINTAIN  BACKWAT— PRKSCRIPTIOK 


III  A.  D.  ITH.  D.  reoeired  permiiBinu  Irum  the  General 
Auembly  to  build  a  toll-bridge  ocroBg  one  ot  the  uavl- 
K»ble  rivera  of  the  State.  Thesouot  D.,  whowaaaiao 
hia  devigee,  built  at  oue  end  ot  the  brldiie  a  uilU,  ualiig 
fur  motive  poner  a  water-wheel  placed  between  the 
weat  pier  ot  the  bridge  and  the  weatabulment.  which 
were  so  extended  In  length  as  to  make  the  Intervening 
■pace  a  tidal  raceway.  A  subsequent  owner  o(  the 
bridge  and  mill  ounreyed  the  bridge  to  tbe  State  in 
1870.  with  full  anveuauta  ot  warranty.  Afterward  the 
mill  WHS  conveyed  to  A.  During  1873,  t lie  niillwheel 
was  not  in  the  raceway,  being  taken  out  t<i  make  rciiim 
tor  a  better  one,  which  in  November,  1S73,  wus  ready 
tobeietup.  Meanwhile  tba  town  ot  WiuTeo  la  1873, 
under  authority  from  tbe  General  ABBCmbly,  proceeded 
to  rebuild  the  bridge  and  make  rip-rap  work  around 
tbe  west  abutment;  Btonea  were  OHrrlod  into  tbe  race- 
way by  the  current.  Into  the  wheel -pit.  and  along  A.'b 
water  front.  A.  was  obliged  to  remove  theso  before 
be  could  aet  his  new  wheel,  and  after  getting  it  Into 
place  iu  May,  1674.  tie  wob  obliged  repeatedly  to  take 
up  tbe  wheel  to  clear  away  uew  deposita  ot  s  to nea  which 
formed  themBelres  about  it.  In  an  actluu  by  A. 
agaiuBt  the  town  of  Warren  lor  injury  caused  by  the 
■tones  in  the  raceway  and  tor  obatruotlun  In  the  water 
approaches  to  hla  land,  Mil,  that  A,  bad  no  preacriptire 
right  to  maintain  the  niilt  and  water-wheel,  norany 
prescriptive  right  to  have  the  water  flow  unobstructed 
through  the  raceway —the  enjoyment  ot  the  wale [^ 
wbeel  and  tbe  water  way  depending  ou  the  bridge, 
wblch  was  conveyed  to  the  State  free  from  incum- 
bmnces.  Cases  referred  to,  Read  v.  Brookman,  3  T.  R. 
151;  Beadle  v.  Beard.  12  Rep.  5;  Mayor  of  Kingston 
T.Horner,!  Cowp,  102;  Powell  v.  Mill  ban  ko.  Id.  103, 
n.;  Gibson  V.  Clark,  1  Jaa.  &  W.  1^;  Johnson  v.  Ire- 
land, U  East,  B80;  Trotter  v.  Harris,  1  Y.  4  J.  385; 
Vooght  y.  Winch.  2  B.  &  A.  083;  Jackson  v.  McCall, 

10  Johns.  377 ;  Crooker  v.  Pendlclon,  33  Me.  3.19 ;  Mather 
v.  Ministers  ot  Trinity  Church,  3  3erg.  &  R.  600;  Car- 
ter v.  Muroott,  4  Burr.  21G2;  Gould  v.  James,  B  Con. 
360;  Rogers  v.  Jones,  1  Wend.  237;    Engs  v.  Pockhnm, 

11  R.  I.  210;  Eldridge  v.  Knolt,  1  Cowp.  214;  Cross  v. 
Mayor  of  Morristowu,  18  N.  J.  Eq.  305;  Morton  v. 
Moure. 16  Oray.573;  Tainterv.  Major  of  Uorrlatown, 
19  N.  J.  Eq.  40 ;  Commonwealth  v.  Upton,  6  Gray,  473, 
478;  People  v.  Cunningham,  1  Denio,  624;  MIIU  v. 
Hall,  9Weud.315;  Arundel  v.  UoCullooh,  10  Mass  70; 
Renwick  v.  Morris,  3  Hill  |N.  Y.)  G21.  {2)  Held,  further, 
that  tbe  opportunity  enjoyed  by  A.  to  Uae  tide-water 
as  a  motive  power  woa  not  aii  easement.  (3)  Held,  fur- 
ther, that  A.  onuld  nut  maintain  bis  action  on  the 
ground  ot  disturbance  to  his  puBieaslon  of  actual  en- 
joyment. Lyon  V.  FIshmungers' Co.,  L.  R.,  1  App. 
Ca«.  662;  Duke  of  Buccleuob  v.  Metropolitan  Board 
ot  Wurka,  I..  R.,  6  H.  L.  418;  Metropolltau  Board  of 


Works  V.  McCarthy,  L.  R..7II.  L.  243;  Etose  v.  Grovea, 
SM.SG,  013;  aiao,  6  Scott  N.  R.  045;  Thornton  v. 
Graut,  10  R.  I.  477,487;  Broytou  v.  Fall  River,  118 
Mass.  21S.  ^olsom  v.  fVeeborti.  Opiuion  by  Durfee, 
C.  J. 
tDeolded  Feb.  5,1881.] 


MISSOUBl  SUPREME  COU ax  ADSTIiACTS.* 

SVIDICKOB  —  TBLBORAPR    HBSSAaiS 


J»  DESCRIFTIOH  SCqaiRED — 
TIONALLAW.  (1)  Telegraphic messagea  in  the posaesaion 
ot  the  offlcers  ot  tbe  company  are  not  privileged  oom- 
municatlons.  Noact  ot  Congress  puts  them  on  tbe  same 
tootingwith  the  mails;  and  no  statute  of  the  State  or 
principle  of  law  gives  them  any  different  standing 
from  that  occupied  by  aiiy  communication  made  by 
one  through  another  to  a  third  party,  with  respect  to 
the  liability  of  the  ouuQdant  to  be  called  as  a  witness 
to  produce  it  or  testify  to  it.  The  agent  of  a  telegraph 
company  may  therefore  be  compelled  by  proper  pro- 
cess to  produce  such  messages  before  tbe  grand  July; 
and  no  rule  ot  tbe  company  Dan  excuse  him  from  lia- 
bility to  punishment  for  retiual  so  to  do.  Ameyv. 
Long.  9  East,  473.  (2)  A  subptsna  duces  iFCiim  to  Com- 
pel the  production  of  telegraphic  dispatches  sbonld 
give  a  reasonably  acoutate  description  ot  the  papera 
wanted,  either  by  date,  title,  substance  or  tbe  aubject 
to  which  they  relate.  The  fuilowlng  description  la  not 
sufflciently  certain:  "  Dispatcbes  between  Dr.  J.  C. 
NIdelet  and  A.  B.  WakeSeld,  and  William  Ladd  aud 
J.  C.  NidGlet,  and  William  Ladd  and  Dr.  Nideiet, 
b&tween  Warren  McCheaney  and  A.  B.  Wakefleld, 
between  Warren  McCheaney  and  J.  C.  Nideiet,  be- 
tween the  latter  and  John  S.  Phelps,  between  A.  B. 
Wakefleld  and  John  S.  Phelps,  between  the  latter  and 
Wllliaui  Ladd,  and  between  Geo.  W.  Anderson  and 
A.  B.  Wakefleld,  sent  or  received  by  or  between  any 
orall  of  aaid  partiea  within  flfteen  months  last  past." 
Shaftebury  V.  Arrowsmitb,  4  Vas.  90;  2  Foubl.  Eq.,  cb. 
S,  S  1,  note  B. ;  United  States  v.  Baboock,  8  Dill.  507; 
Ex  parte  Brown,  T  Mo.  App.  494.  Bxpartt  Broun. 
Opinion  by  Heury,  J. 

LDNAriC  —  RSCIHBION    OF  CONTRACT    BT.     All    ez- 

ohange  of  property  made  by  a  person  of  mind  so  un- 
sound that  the  want  ut  mental  capacity  Is  apparent  to 
any  une  ut  urdinary  prudence  and  observation  con- 
verting with  hira,  is  of  no  validity.  A  guardian  subse- 
quently appointed  may  recover  the  property  of  the 
Inenno  person  without  tendering  back  that  received  by 
him  In  exchange.  See  Tolson  v.  Garner,  15  Mo.  494. 
Halltv  V.  TroaUr.     Opinion  by  Norton,  J. 

MONICIPAL     COHPOKATION — I 


A  package  of  papera,  oon- 
sisting  of  eight  half  sheets  fastened  together  with 
ordinary  paper  fasteners,  bore  uu  the  back  of  tbe 
eighth  and  lost  sheet  the  Indorsement :  "  An  ordinance 
for  the  establishing  of  the  grades  ot  certain  tlretU." 
On  the  face  of  this  sheet  appeared  the  title.  "  An  ordi- 
nance to  re-establish  the  grades  ot  certain  alreets."  the 
enacting  clause,  a  single  section  establishing  the  grade 
of  a  aiiiglo  atreet,  tbe  approving  clause  and  the  mayur'a 
signature.  The  other  seven  sheets  contained  what 
purported  to  be  seven  sections,  one  upon  each  sheet, 
ustabllshing  the  grades  ut  as  ninny  different  streets. 
At  the  bottom  of  the  first  sheet  was  a  clause  purporting 
to  repeal  all  conflicting  ordinances.  In  the  record  of 
ordinances,  thia  ordinance  appeared  In  tbe  same  form 
aain  theoriginol;  and  the  entries  on  the  journal  ot  tbe 
proceedings  ot  tbe  common  council  corresponded  with 
the  indorsement  un  the  back  ot  tbe  eighth  holt  aheeL 
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Tho 


Bel-J,  thut  this  slieot  alniia  ciiiiaCitiitod  Ibe  tirdiuaiK 
It  wosoouiplalaaud  pertHct  iu  itaeif,  while  tlie  otlii 
laokod  the  requisite  iudicia  ul  autheuClciCy 
mere  foctol  their  belnKultaohed  lo  tlie  eighth  nas  uol 
BuffioL?iit.  Held,  also,  that  parol  evldcuou  oould  iiul 
be  received  to  show  that  the  Bbasts  had  heeu  traug' 
posed  by  mistake.  Suoh  evidence  la  iiiBdniiB<i1ble  tc 
point  out,  explain,  reotiry  or  supply  aay  onilBaluu  tc 
«uffioieiill7  autbeiitioate  an  iiistruuieut  luteiided  fur  e 
olty  ordluauoe.  Keallnor.  SklUa.  Oploiou  bj  Sher- 
wood, C.  J. 


The 


reqliiremeut  til  the  etulute  that  the  bull  shall  be 
or  the  wliinUe  Houuded  at  the  approach  of  a  railroad 
train  to  the  croagiuK  u{  a  pulilio  highway,  is  for  t)io 
beueOt  of  peraoos  on  the  highway  at  or  approaohluR 
the  orusaliig;  failure  to  comply  with  the  statute  will 
furrilab  uu  (iroDiid  of  oomplalut  to  a  persou  Injured  on 
the  tnuk  at  a  diutnuce  from  the  highway.  Au  engi- 
neer iu  charge  i>t  a  moving  tr&ln  ha«  n  right  to  assume 
that  peraotja  past  the  age  of  childhood  will  heed  the 
usual  alarm  sinuuls.  If,  utter  givlUK  aueb  siguala  with- 
out eOVict.  he  uses  suob  means  as  iu  his  Judgment  are, 
iu  the  emergency,  most  advisable  to  preveut  coIUhIoii 
with  a  porsuu  statidiug  ou  the  track,  ho  is  not  charge- 
able with  uegligenoe,  aud  the  company  cannot  be  held 
liable  fur  the  consequences  uf  a  collisloji,  although  he 
tailed  lo  use  other  m(;aiis  which  were  at  hand,  pro- 
vided he  la  competent  and  experienced  In  hla  business. 
la  this  Instance  the  engineer  applied  the  air  brakes  to 
the  tralu,  but  did  not  attempt  to  reverse  the  engine. 
The  mere  fact  that  a  train  was  moving  at  a  dangercms< 
rate  of  speed  will  not  make  the  company  liable  for 
Injuries  to  aper^on  run  over  by  Lbe  eugine,  if  he  was 
bimself  guilty  of  ooutributory  uegligenoe.  BeU  v. 
iJatinlbal  Jt  SI.  Joatph  Rullroad  Co.  Oplniou  by  Nap- 
ton,  J. 
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oompnnlea  doing  bualness  III  MassachusettH,  under  the 
laws  thereof,  lo  citizens  uf  Massachusetts,  are  gov- 
erned by  the  lawH  of  the  States  where  the  companies 
were  incorporated,  and  where  the  contracts  were  to  bo 
performed.  Desmazea  v.  Mut.  Beu.  Ins.  Co.,  71ns.  L. 
J.  a»;  Shattuck  v.  Mut.  L.  Ins.  Co.,  Id.  S37:  WblU 
oomb  V.  Phcenix  L.  Ins.  Co  ,  8  Id.  OBI.  Contra:  Mor- 
ris  v.  Penti.  Mut.  L.  Ins.  Co.,  UO  Maaa.  G03,  United 
Htates  CIrc.  Ct..  Massaohusetts,  Jon.  2T,  1881.  SmOJt  v. 
MtUwl  Life  huttriiHix  Co.  vf  Kite  York.  Opinion  by 
Nelson,  D.  J.    (5  Fed.  Rep.  582.) 

the  ttrma  of  a  Are  polley,  notice  of  a  loss  was  to  bo 
givou  "ImniPdiately."  Held,  that  the  term  was  not 
lo  receive  a  literal  construction,  and  that  the  question 
whether  nutice  bad  been  given  immediately  wnsone  of 
fact  for  the  Jury.  This  word  and  one  of  like  meaning — 
"  forthwith."  bare  frequently  been  the  subject  of  Judi- 
cial consideration.  In  Trask  v.  Slale  Fire  Ina,  Co., 
29  Pann.  St.  IIW,  notice  rlovrn  days  after  the  fire  was 
held  not  to  be  iu  season,  and  that  the  facts  that  the 
•eoretary  of  the  companj  rooelved  the  notice  without 
nbjaotion  as  to  time,  and  gave  inetruotions  to  the  in- 
sured as  to  the  form  of  (he  statement  of  bis  caae,  and 
that  an  agent  of  the  company  eubaequently  mnJe  fx- 
amlnationa  respecting  the  loss,  were  not  a  wniver  of 
the  want  of  due  notice.  In  Edwards  v.  LycnminR  Inn. 
Co.,  75  Penn.  at.  37S,  the  policy  provided  that  the  in- 
•ured  after  a  loss  "  ah  all  fortbwitb  give  nollce.  and 
within  thirty  days  deliver  a  particular  account  of  such 
losn."    Notice,  which  wems  tobcsaffioleut  from  llin 


"pHTticuiara  of  loss  or  damage,"  was  given  eighteen 
days  after  the  lire  and  there  were  no  extenuating  cir- 
ouoiatancoa.  Held,  that  the  policy  was  not  complied 
witll.  In  Woat  Branch  Ins.  Co.  v,  Helfeuateln,  10 
Penn.  St.  289,  it  was  held  thutasimilar  pr'iviaion  re- 
quired "duo  diligence  under  all  the  circumstances," 
aud  that  notice  within  five  days  waa  in  duo  time.  Iji 
Railway  Paasoiiger  Aaaurnnce  Co.  v.  Burwell,  44  lud 
400,  It  waa  held  that  notice  given  six  days  aftrr 
the  injury,  which  happened  iu  the  city  where  the 
policy  Issued  aud  whore  the  agent  resided,  no  reason 
being  given  for  the  delay,  was  not  iu  due  time.  In 
New  York  Central  Ins.  Co.  v.  National  Protection 
Ins.  ('n.  20  Barb.  4G8.  a  case  of  relnaurance,  the 
policy  required  notice  of  loss  to  be  given  "  forthwith." 
The  fire  occurred  Juno  15th.  The  plaintiff  kiiawot  it 
June  ISth.  Notice  to  the  defendauts,  the  reluauren, 
waa  given  by  mail  June  33d,  and  was  held  sufGdent. 
In  Coahan  v.  N.  Western  Ins.  Co.. 5  Bias.  478,  also  * 
caae  of  reinsurance,  the  property  was  first  insured 
by  the  Pulton  Insurance  Co.  and  reinsured  by  the 
defendants.  The  Insured  was  required  to  "  give  imme- 
diate notice  and  render  a  particular  account  thereof  in 
writing  under  oath,  stating  the  time,  origin  and  cir- 
cumstances of  the  flre."  The  property  was  destroyed 
by  fire  October  9,  1871.  Notice  was  served  ou  tbe  Ful- 
ton Co.  December  8.  A  copy  of  the  proof  of  loaa  was 
Bent  to  defendant  January  23.  The  Pulton  Cu.  waa 
theu  inaolvent  and  a  receiver  Lad  been  appointed.  The 
notice  was  held  to  be  la  time.  Connecticut  Uupreme 
Court  of  Krrors,  March  term,  1880.  Lochicood  b.  Mid-  - 
dUgex  Mutual  .Isatiratice  Co.  Opluiou  by  Carpenter, 
J.  (47Conn.553.)        ^^___ 

RECENT  ENOLISU  HECJSIONS. 

I NTERBflT  —  COMPOUND  IN  AD8ENCB  OP  AanCEHKNT 
NOT  ALLOWED— PAmEM  tTNDKR  KISTAKB.— Tbe  rnle 

of  law  being  that,  without  an  actual  agreement  to  pay 
compound  interest,  simple  interest  only  can  be  charged 
ou  a  mortgi^ce  account,  held  (affirming  the  judgment  of 
the  court  belowl.  that  no  such  agreement  could  be 
implied  from  the  tranxaotlons  between  the  parties. 
when  such  interest  bad  been  charged  by  tbe  mort- 
giu;pe,  and  paid  by  the  mortgagor  under  a  common 
niianpprebenaion  of  their  rights;  and  that  an  account 
drawu  up  and  asaentod  to.  and  signed  by  the  parties 
under  a  common  mialako  aa  to  their  rights  and  obllga- 
tloua,  oould  be  reopened.  Caaoa  referred  lo  Skyring  v. 
Greenwood,  4  B.&0.281;  £ari  Beauohanip  v.  Winn. 
L.  R.  Q;  H.  of  L.:J23;  Cooper  V.  Pbibbs,  L.  R.3i  H.of 
L.  149;  McCarthy  v.  Decaix.  2  Rnsa.  &  My.  614;  Live- 
seyv.Llvesey,  3  Russ.  387;  Privy  Council.  Feb. 'J2.  I88L 
Danitlt  v.  SIniUair.  Opinion  by  Sir  Robert  C'Ollier.  44 
L.  T.  Rep.  (N.  S.)  367. 

WATEnCOCltMH  —  RIOBTa 


The  plaintiff  and  defendant  were  owners 
iu  fee  of  contiguous  properties  situate  upon  the  slope 
of  D  bill.  For  upward  of  seventy  yeara  the  pialntiff 
aiidbla  predecessors  1  n  title  had  used  for  domestic  and 
farming  purposes  at  their  own  farmhouse  the  water 
flowing  from  a  spring  rising  in  their  own  laud.  The 
course  of  the  water  waa  from  the  spring  of  A .  to  a 
boundary  of  the  plalutlCTs  property  at  B.,  thence 
through  the  defendant's  land  by  a  banked-up  channel 
ti  C.,  where  it  again  entered  the  plainllfTB  land,  and 
whence  it  flowed  through  a  covered  channel  to  his 
farmhouse.  The  defendant'!  only  nsor  of  the  water 
had  bean  by  watering  a  few  cattle  depastured  between 
the  points  B.  and  C  and  tbe  plaintlCT  and  his  prede- 
eeaaors  bad  been  In  tbe  bnblt  of  entering  upon  the 
defendant'a  land  an-l  repairing  the  pmbankm<-nt  be- 
tween those  points.  In  187!)  the  defendant  inserted  * 
pipeinto  the  wateroourse  between  tb«  poltita  B.  aod 
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C,  whereby  he  carried  almost  the  whole  of  the  water 
down  through  his  own  laud  to  two  houses  recently 
erected  thereon  by  himself.  The  pluintifTs  water 
supply  at  his  farmhouse  was  thereby  cut  off,  and  he 
claimed  an  injunction,  on  the  grounds  that  he  had  a 
prescriptive  right  to  exclusive  enjoyment,  and  that  the 
embanked  channel  was  constructed  for  the  sole  benefit 
of  himself  and  his  predecessors.  Held,  that  in  the 
absence  of  proof  of  the  date  at  which  the  embanked 
channel  was  made,  and  the  existence  from  time  im- 
memorial of  a  watercourse  from  the  spring  to  the 
plaintiff*8  farmhouse  being  an  admitted  fact,  the 
watercourse  must  be  considered  to  have  been  so  made 
as  to  give  all  rights  of  riparian  proprietors  to  the 
defendant  and  his  predecessors  in  title,  and  that  con- 
sequently the  defendant  was  within  his  rights  in  taking 
the  water  for  the  ordinary  domestic  use  of  his  houses. 
Sutcliffe  V.  Booth,  32  L.  J.  136,  Q.  B.,  approved.  Hol- 
ker  V.  Porritt,  L.  R.,  8Exch.  116;  Nuttall  v.  Bracewell, 
L.  R.,  2  Exoh.  1;  Sampson  v.  Hoddiuott,  1  C.  B.(N.  S.) 
590.  Ch.  Div.,  Feb.  26,  1881.  Roberts  v.  Richards, 
Opinion  by  Hall,  V.  C,  44  L.  T.  Rep.  (N.  S.)  27^ 


NEW  BOOKS  AND  NEW  EDITIONS, 

Harpers'  Histories. 

Hie  History  of  the  Dedine  and  Fall  of  the  Rmnan  Empire, 
By  Edward  Gibbon,  with  notes  by  Dean  Mil  man,  M.  Qul- 
zot,  and  Dr.  William  Smith.    In  six  volumes. 

The  History  of  England,  from  the  Invasion  of  Julius  CsBsar  to 
the  Revolution  in  1688.  By  David  Hume,  Esq.  A  new 
edition,  with  the  author's  last  corrections  and  improve- 
ments, to  which  is  prefixed  a  short  account  of  his  hfe, 
written  by  himself.    In  bIx  volumes. 

The  Ri^  of  the  DtUch  Republic.  A  History  by  John  Lothrop 
Motley,  D.  C.  S.,  LL.  D.,  corresponding  member  of  the 
Institute  of  France,  etc.    In  three  volumes. 

Histoni  f^f  the  United  Netherlanfi^,  from  the  Death  of  Wil- 
liam the  Silent  to  the  Twelve  Years'  Truce,  1609.  By 
John  Lothrop  Motley,  D.  C.  S.,  LL.  D.,  corresponding 
member  of  the  Institute  of  France,  etc.    In  four  volumes. 

The  History  of  England,  from  the  accession  of  James  the 
Second.    By  Lord  Macaulay.    In  five  volumes. 

THE  Messrs.  Harper  have  republished  the  above 
works  in  uniform  style,  in  very  handsome  octavos 
at  a  very  reasonable  price.  These  are  works  which  not 
only  should  be  in  every  lawyer's  library,  but  which 
every  lawyer  should  read  and  study.  They  are  the 
most  celebrated  works  of  the  four  greatest  English- 
writing  historians.  Three  of  them  treat  of  some  of 
the  most  important  epochs  in  history  —  the  decay  of 
the  world's  greatest  empires,  the  English  revolution, 
and  the  deliverance  of  Holland  from  Spain.  They 
illustrate  the  two  great  schools  of  historical  composi- 
tion —  the  philosophical,  by  Gibbon  and  Hume,  the 
picturesque,  by  Macaulay  and  Motley.  Three  of  these 
writers  have  each  his  individual  and  peculiar  style; 
Motley  perhaps  cannot  be  said  to  have  a  style  marked 
by  any  individualities.  It  is  the  fashion  among  those 
who  have  never  read  Gibbon  to  abuse  his  style  as  in- 
flated and  monotonous.  Even  Wordsworth  said  he 
oould  not  write  English.  (But  Wordsworth  said  he 
himself  could  write  like  Shakespeare,  if  he  had  a  mind. 
"Yes,"  said  Lamb,  *' if  you  had  the  mind.")  But 
whatever  he  wrote,  it  will  outlive  most  of  Words- 
worth. His  style  is  grand  and  full  of  pomp,  lacking 
the  crystalline  simplicity  of  Hume  and  the  epigram- 
matic brilliancy  of  Macaulay.  But  where  in  either  of 
these  can  you  find  such  a  sentence,  for  idea  and  ex- 
pression, as  this  from  Gibbon:  '*The  Greek  was  a 
musical  and  prolific  language,  which  gave  a  soul  to  the 
objects  of  sense  and  a  body  to  the  abstractions  of  phi- 
losophy "  ?  There  is  also  an  occasional  gleam  of  sly 
humor,  as  in  his  description  of  the  emperor  Gordian, 
who  flourished  in  the  third  century  —  or  rather,  did 


not  flourish,  for  he  w^s  murdered  after  a  reign  of  thir- 
ty-six days.  He  says:  ** Twenty-two  acknowledged 
concubines  and  a  library  of  sixty-two  thousand  vol- 
umes attested  the  vanity  of  his  incliuatious ;  and  from 
the  productions  which  he  has  left  behind  him,  it  ap- 
pears that  the  former  as  well  as  the  latter  were  de- 
signed for  use  rather  than  for  ostentation."  This  great 
man  will  long  remain  unsurpassed  in  massive  compre- 
hension, breadth  of  scholarship,  power  of  generaliza- 
ti(m,  and  dignity  of  style  befitting  a  grand  subject. 
However  much  we  must  dissent  from  his  skepticism, 
his  chapter  on  the  causes  of  the  rise  and  progress  of 
Christianity  must  be  read  with  respect  and  admiration, 
and  for  the  moment  it  may  silence  if  it  does  not  con- 
vince. He  has  given  the  best  concise  account  of  the 
civil  law,  which  should  be  studied  by  every  common 
lawyer.  In  short,  he  has  monopolized  the  grandest 
historical  field  ever  afforded  to  the  scholar.  Hume  is 
also  depreciated  by  modern  critics,  but  who  has  sup- 
planted him?  He  is  said  to  be  an  apologist  for  the 
Stuarts,  but  he  is  at  least  not  a  partisan.  In  one  point 
he  is  unrivalled  among  historians,  namely,  in  present- 
ing the  arguments,  pro  and  con,  which  were  adduced 
on  the  gravest  State  questions  of  the  times  of  whicb  he 
treats.  It  is  said  that  such  arguments  never  were  really 
used,  that  they  are  the  creation  of  the  historian's  im- 
agination. This  detracts  nothing  from  their  force. 
They  are  the  best  reasons  on  both  sides,  nevertheless, 
and  are  stated  with  a  clearness,  a  fullness,  and  an  im- 
partiality that  are  unmatched.  With  Macaulay  came 
a  new  way  of  writing  history,  which  we  have  called  the 
picturesque.  We  well  recollect  the  delight  with  which 
his  first  volume  was  greeted,  and  the  impatience  with 
which  each  suceeding  volume  was  awaited.  Nothing 
like  it  had  been  known  in  literary  history  since  Scott's 
novels.  Nothing  in  literature  can  be  more  graphic  or 
engaging  than  his  description  of  the  state  of  England 
under  the  Stuarts,  in  his  first  chapter.  Macaulay  has 
had  his  share  of  criticism.  He  is  called  a  partisan  of 
the  whigs.  But  as  the  toryism  of  Hume  is  exaggerated, 
so  is  the  whiggery  of  Macaulay.  He  censures  the  exe- 
cution of  Charles.  As  a  reporter  of  parliamentaiy 
debates  he  stands  unrivalled.  It  is  just  now  the  fashion 
to  underrate  Macaulay,  but  he  will  have  his  revival, 
and  as  long  as  history  is  read  his  superb  fragment  will 
give  delight  and  instruction.  Our  own  countryman, 
Motley,  of  the  same  brilliant  school,  is  at  the  head  of 
our  historical  literature,  and  has  achieved  for  Ameri- 
can letters  an  honored  place  abroad.  In  comparison 
with  him  Bancroft  is  respectably  tedious,  and  Prescott 
agreeably  tame.  Motley  seized  upon  an  untilled  field, 
and  by  his  genius  and  his  research  has  made  it  his  own. 
His  theme  appeals  strongly  to  American  sympathies, 
and  he  treats  it  with  the  generous  ardor  of  his  coun- 
trymen. Posterity  owe  him  a  debt  of  gratitude  for 
presenting  Elizabeth,  for  the  first  time,  in  her  true 
aspect.  It  was  always  a  wonder  that  such  a  monster 
of  perfection  as  she  has  usually  been  depicted  could 
have  issued  from  the  loins  of  Henry  Eighth.  At  last 
we  have  her  in  her  true  colors  —  despotic,  violent, 
intolerant,  false,  hypocritical,  timid,  penurious,  cred- 
ulous, ungrateful,  unscrupulous, —  the  splendor  of  her 
reign  is  not  due  to  any  merits  of  her  own,  but  to  the 
wisdom,  foresight,  and  firmness  of  her  great  council- 
lors and  soldiers. 

We  commend  this  unrivalled  group  of  histories  to 
our  profession  as  among  the  best  studies  to  which  they 
can  resort.  % 

Stimson*s  Law  Glossary. 
Glossary  of  technical  terms,  phrases  and  maxims  of  the  Com- 
mon Law.    By  Frederic  Jessup  Stimson.     Boston :  Little, 
Brown  &  Co.,  1881.    Pp.  iv.,  806. 

This  is  an  addition  to  the  well  known  and  excellent 
** Students*  Series."  The  compiler  states  that  the 
book  **  is  the  result  of  an  attempt  to  produce  a  concise 
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Law  Dii)tluiiai7.  glrlug  lu  cumnxni  BiiglUli  au  explana- 
tion of  tbe  wotda  aud  plinueB,  Eugliah  u  well  as 
SaiuiiiLatiu  or  SVounh,  nbiob  are  ol  oommon  teohol- 
cal  lue  111  the  Uff .  It  is  not  a  cniapllalinii  at  law,  like 
the  larger  dlotlonariea,  but  oodbibU  parely  of  defint- 
tlon.''  ThUwell  desorlbM  the  book,  and  witbin  tbese 
llmlU  tbe  work  Eeems  well  done.  It  will  be  valaabla 
to  the  olaBB  tor  which  It  la  iuteuded. 

CORRESPONDENCE. 

EZPBBT  TKBTrMOHr. 

Editor  of  the  Albany  Lou  Journal: 

The  unintlBtaotory  testimony  ot  "  experta,"  ohoMo 
Bud  paid  by  a  partj,  baa  been  lately  ooniiDented  upon 
by  oue  of  the  juBtioei  ot  the  First  DIatriot  io  ihia 
State,  and  the  BUggeatlon  mads  tbat  the  expert  ehoald 
not  know  lu  wboae  behalf  he  la  employed  to  luveatl- 
gate  the  oaae.  The  Whitaker  oaae,  now  pendlug.  and 
the  oonflloting  teatimouy  given  by  eiperleooed  ei- 
portB,  pro  and  con,  reTives  the  reoolleotion  ot  the  trial 
of  ail  Indlotmeut  tor  murder,  which  ooonrred  lu  thla 
county  some  thirty  yeara  ago.  The  delense  waa  a  plea 
ol  iuaanity  arlaluB  from  dementia.  In  support  of  this 
deteiiae.  Dr.  Butler,  auperiutendent  of  the  asylum  tor 
iuaaue.  In  Coiiiieotlcut,  Dr.  NIcholn,  superintendent 
ot  an  aay lum  In  New  York,  and  I  ttilnk.  Dr.  Brlgham, 
then  ot  the  Utioa  Asjlnm,  and  aeveral  leading  physi- 
cians ot  this  county,  gave  their  testimony.  Oppoaed 
to  tbia  evidence  were  Dr.  Spencer  (a  brother  of  Juabua 
Bpeiicer,  who  waa  counsel  in  bebalt  ot  tbe  People},  and 
one  physician  ot  this  county.  The  defendant  was 
acquitted  upon  the  detenae  allied,  and  couaigued  to 
tbe  asylum  ut  Utloo.  The  eminent  physicians  above 
named  unhesitatingly  teatifled  that  In  tbelr  opinion 
the  defendant  waa  Inaaiie  when  he  committed  the  aot, 
and  would  veT7  soon  sink  into  unconsciousness  and 
die.  Tbe  judges  before  whom  the  case  was  tried,  sjid 
I  think,  all  the  physicians  who  testitled,  except  one, 
aud  with  one  exception  all  the  attorneys  and  counsel 
employed  in  the  case,  are  dead,  but  the  defetulant  slUI 
survives,  as  sound  <i)  body  and  mind  as  his  counsel,  the 
late  D.  S.  Dickenson,  waa  on  the  day  be  conducted  his 
masterly  defeuse.  W.  P.  W. 

Watebi,!,  N.  Y.,  June  *,  1881. 

The  Surrooate'b  Banqitkt. 
Editor  of  tlu  Albany  Law  Journal : 

Your  remarks  In  the  Law  Jouknal  of  to-day,  con- 
demnatory of  the  propriety  ot  tbe  recent  entertain- 
ment tendered  by  members  of  the  bar  to  that 
Important  Judicial  officer,  the  surrogate  of  tbe  city  of 
New  York,  will  doubtless  meet  the  approval  of  the 
majority  of  jour  readers.  It  bsa  been  said  that  alt  ot 
tho  sum^ate'a  entertaiuers  were,  at  the  time  of  their 
Invitation,  cuunael  in  controversies  actually  pending 
In  his  court.  That  some  ot  these  gentlemen  were 
such  counsel  la  well  known.  Tbe  ancient  enloglst  ot 
the  English  law,  Fortesque.  states  part  of  the  oath  of 
olflce  of  a  Judge  ol  one  of  the  high  courts  ol  England, 
In  tbe  writer's  time,  to  have  bean  tbat  he  would  not 
"take  by  hirasell  or  by  any  other,  privily  ne  apart,  any 
gift  or  reward  ol  gold  or  ot  silver,  nor  ol  any  other 
thing,  the  which  might  turn  him  to  prollt,  unleea  it  be 
meat  or  drink,  and  that  of  little  value,  ol  any  man 
thai  ab^  have  any  plea  or  process  hanging  belore 
him."  Forteaque,  De  Latidtbtit.  etc.,  ch.  11.  Coke 
talis  ua  that  "  l)rlbeT7  la  a  great  misprision  when  any 
man  in  Judicial  place  takes  any  tee  or  pension,  robe  or 
livery,  gltt,  reward  or  brocage  of  any  person  that  bath 
to  do  before  him  any  way,  fordoing  his  office,  or  by 
color  ot  bis  ofBce,  but  ol  tbe  king  only,  nnleaa  It  b«  ot 
meat  and  drink,  and  tbat  of  small  value,"  And  he 
prooeedi  to  derive  tha  word  "bribery"  from  aword 


uieaulug  "  to  eat  greedily,"  and  quotaa  two  seutenoaa 
Iroui  tbe  Old  Testament,  oue  ooucemlug  him  who 
devours  the  people  like  a  morsel  ot  bread,  aud  tbe' 
other  to  the  effect  that  he  who  lu  Judgmeut  is  a  recog- 
nizer ol  persons  departs  Irom  truth  for  a  mouthful  ot 
the  same  article.    Coke,  3d  Instit.,  oh.  Ixvlli. 

Tbe  place  lu  which  the  surrogate's  banquet  waa 
served  la  one  associated  In  the  minds  ot  dwellers  la  tba 
city  of  New  York  with  sumptuous  fare.  There  does 
not  appear  to  have  been  any  statement  yet  made  that 
the  rule  generally  observed  there  waa  departed  from 
on  this  oocaalon.  Yet  some  scrupuloua  persons  will 
perhapa  trust  that  tor  once  the  lexlooi  did  not  prevail: 
that  in  honoring  their  guest  the  learned  prsotitioners 
In  tbe  surrogate's  court  did  not  forget  the  aolemu  lau- 
gnage  of  Fortesque  and  Uoka,  but  remembering  it. 
were  careful  to  preaent  to  tbe  surrogate  uothlug  save 
"meatordrink    •    •    ot  little  value."         G.  W.  8. 

Nbw  York,  May  28, 1881. 


NOTES. 
'PBB  New  Jeraey  Law  Journal  has  discovered  a  new 
J-  way  to  compel  a  general  saspenalon  of  business  on 
any  partiouiar  day.  It  says:  "It  is  impoaaiblo  that 
busluesa  should  be  generally  suspended  on  any  day 
unless  It  is  made  a  legal  holiday,  and  the  way  to  do  tbfi 
Is  simply  to  provide  that  notes  which  fall  due  on  tbal 
day  shall  be  payable  on  the  day  before."      This  ii 

apropos  ot  Good  Friday. Now  no  practitioner  who 

vaiuea  his  reputation  ever  goea  to  the  tag-end  of  a 
special  treatise  tor  tbe  VfwtesfmaiKrbaol  aatatute.  He 
would  as  soon  tbink  ot  going  to  "Tristram  Sbandy" 
lor  the  preparation  ot  an  anathema.  —  ScoUiaft  Journal 
of  JurUprudeiux. 

Talking  ot  New  York  oourta  and  lawyers,  a  metro- 
politan oontempurary  gives  10018  Interesting  details  oa 
to  the  honorable  lorbearanoe  ot  many  lawyers  to  prac- 
tice belore  relativea  or  even  Intimate  Iriands  upon  tbe 
beuoh.  The  late  Judge  William  Kent.-  it  Is  said,  never 
practiced  aa  a  young  attorney  belore  bis  father  tbe 
chancellor,  nor  did  the  present  ex-Judge  Jones  ever 
practice  before  his  father,  who  In  his  turn  had  refused 
retainers  belore  his  father,  the  first  Judge  Hamuel 
Jones,  in  tbe  last  century.  The  sou  of  the  late  Judge 
Samuel  Betta  accepted  the  clerkship  ot  his  lather's 
court  rather  than  practice  before  bim,  but  resumed 
hla  proleaalon  after  hia  father's  death.  When  Judge 
Hspallo's  son  haa  acase  In  his  lather's  court  upon  argu- 
ment, bia  lather  always  quits  the  l>enoh.  Tbe  late 
James  T.  Brady  would  never  accept  a  tee  In  hla 
brother's  Court,  not  even  If  it  was  offered  for  an  ap' 
pearance  belore  one  of  hla  brother's  oollaagues.  Mr. 
William  A.  Beacb  pursuea  tbe  same  oourae  In  the 
courts  wherein  hla  son  presides.  Judge  Spier's  aon 
will  not  practice  before  bia  father.  The  late  John  S. 
lAwrenoe  declined  oases  before  bis  brother,  ol  the 
Supreme  Court.  Si>me  lawyers  carry  these  ideas  ol 
professional  delicacy  So  far  as  to  be  averse  to  trying  or 
arguing  cases  before  Intimate  Iriendi  who  are  Judgea. 

A  QuAiHT  Notion. ->"  The  nnmber  eight  Is  the 
number  of  Justice,  on  account  ot  the  equality  tbat  la 
found  In  it."  Mallert,  Vol,  1,  p.  B,  Putnam's  ed.  ol 
1879.  'The  Jealotiay  of  Lt  BarbouUU;'  scene  2. 
Aud  It  is  so,  that  tbe  number  Is  all  equality.  When 
written  8,  In  its  Arabic  form,  the  two  parts  of  it  are 
equal,  being  two  oiroles;  cut  It  Irom  top  to  bottom 
through  the  middle,  the  two  parts  made  are  equal  aud 
alike;  out  it  in  lour,  up  and  down,  and  aoroaa,  and  the 
four  parts  are  equal  and  alike.  Divide  It  by  what 
division  yon  please,  that  win  fairly  go  In  it,  and  you 
make  a  nmlt  of  equal  partif  u  aam,  or  twcN,  or 
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The  Albany  Law  Journal. 


Albany,  Jnys  £5,  1881. 


CURRENT  T0PI08. 

ONE  of  the  moat  important  legal  investi^tiona 
ever  made  in  this  State  b  now  going  on  at  our 
State  CBpitol.  Aasembljman  Bradlejr  accuses  Sena- 
tor Sessions  of  trying  to  bribe  him  to  vote  for  Mr. 
Depew  for  United  States  Senator,  and  of  giving  him 
f3,000  to  that  end  J  and  he  prodnces  that  sum  of 
money  which  he  swears  ii  what  Mr.  Sessions  gave 
him.  Mr.  Sessions  denies  the  attempt  and  the  pay- 
ment Two  ideas  are  suggested :  Firtt,  that  if  this 
Htory  is  true,  every  effort  should  be  made  and  en- 
couraged to  punish  the  guilty,  and  that  no  political 
obstacles  should  be  thrown  in  the  way,  and  no  at- 
tempts made  to  prejudice  the  minds  of  the  Legis-. 
lature  or  the  public  either  way.  Bribery  is  a  very 
serious  and  dangerous  crime.  It  is  nniTersally  be- 
lieved to  be  carried  on  to  a  very  gr«at  extent  We 
believe  bo,  and  we  believe  that  it  would  be  a  very 
wholesome  example  to  send  a  briber  of  a  legislator 
or  a  legislator  who  accepts  a  bribe  to  another  State 
institution,  to  do  the  State  a  different  and  more 
useful  service.  Seomd,  the  skepticism  and  the  de- 
rision vrith  which  this  charge  is  received  not  only 
by  the  partisan  press,  of  which  nothing  butter  is  to 
be  expected,  but  by  a  large  party  of  the  public,  in 
whose  interest  this  investigfltion  is  being  prosecuted, 
is  alarming  and  disheartening.  It  argues  public 
demoralization  and  indifference.  It  is  said  that  a 
man  of  Mr.  Sessions'  conceded  reputation  and  char- 
acter would  not  have  gone  to  work  in  so  bungling 
a  way.  Well,  it  Mr.  Sessions  is  conceded  to  be  an 
acknowledged  expert  in  bribery,  why  is  he  a  sena- 
tor, to  make  our  laws  I  This  is  a  serious  inqniry  for 
the  consideration  of  his  constituents.  But  how  do 
the  public  know  that  this  is  a  "  bungling"  opera- 
tion !  Are  the  ways  of  bribers  so  well  known  as  to 
enable  such  a  decided  judgment  to  be  pronounced  t 
If  so,  somebody  ought  to  be  prosecuted  for  bribery. 
Here  is  the  choice  of  two  theories  offered:  either 
Mr.  Sessions  corruptly  offered  the  money  which  Mr. 
Bradley  produces,  or  Mr,  Bradley  has  entered  into 
a  wicked  and  wanton  conspiracy  to  accuse  him  of 
bribery,  and  has  supported  it  by  perjury.  It  is  not 
for  us  to  pronounce  which  of  these  is  the  more 
probable .  The  public  should  preserve  a  mincl 
fairly  and  candidly  open  to  conviction.  The  par- 
tisan press  should  have  decency  enough  to  refrain 
from  pre-judging  a  case  so  vital  to  the  interests  and 
prosperity  of  the  State.  The  New  York  Time*  can 
put  iU  funny  man  to  better  use  than  ridiculing 
Judge  Van  Alstyne's  charge  to  the  grand  jury  of 
this  county,  eihorting  them  to  prosecute  this  in- 

The  valuation  that  some  lawyers  put  on  their  ser- 
vices is  illustrated  by  a  suit  tried  last  week  in  the 
city  of  New  York.    This  was  a  suit  by  Mr.  Orlando 
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L,  Stewart  for  services  as  counsel  tor  the  executors 
of  the  will  of  "  Madame  Restell,"  tho  famous  abor- 
tionist. Hb  services  were  rendered  during  a  period 
of  four  months.  Ho  claimed  two  and  a  half  per 
cent  on  f750,000,  the  amount  of  the  estate,  Qrant- 
ing  that  he  devoted  all  his  time  to  this  service,  and 
that  he  did  not  work  on  Sunday,  the  amount 
clumed  would  be  about  (178.60  a  day,  which  may 
be  called  liberal,  "  In  making  liis  bill  ho  took  into 
consideration  tlie  responsibility  attached  to  the  ser- 
vices. There  were  grades  in  tho  profession,  and  in 
making  a  bill  the  tank  and  influence  of  counsel  be- 
came an  clement  of  consideration."  Mr.  Joseph  H. 
Choate,  counsel  for  defendants,  asked,  upon  cross- 
examination,  how  much  the  witneas  had  charged 
for  his  rank  and  influence,  but  he  could  not  tell. 
Several  lawyers  testified  that  the  charges  made  were 
reasonable.  Mr,  Bobert  Sewell,  who  thought  the 
services  in  reference  to  the  will  alone  were  worth 
$1S,000,  was  asked  by  Mr.  Choate  whether  he  did 
not  regard  a  charge  of  (1,250  a  day  for  certain  ser- 
vices Mr.  Stewart  testified  be  had  rendered,  as  ex- 
orbitant Mr.  Sewell  replied  that  he  did  not  believe 
a  lawyer's  services  could  be  estimated  by  a  per 
diem  charge,  like  ordinary  day's  work,  but  he  did 
know  of  lawyers,  Mr.  Joseph  H.  Choate,  for  in- 
stance, often  charging  flO,000  a  day.  This  was 
certainly  a  good  joke  on  Hr,  Choate,  but  if  the  ac- 
cusation is  true  he  can  well  afford  to  stand  it.  The 
jury,  under  the  influence  of  one  of  Mr,  Choate's  fa- 
mous "after-dinner speeches,"  and  probably  arguing 
that  in  a  republican  country  the  "rank"of  counsel 
ought  not  to  count  for  much,  gave  a  verdict  for 
fS.OOO.  Mr.  Stewart  will  not  starve,  even  at  this 
reduction.  The  sum  would  comfortably  support 
about  a  dozen  Methodist  country  clergymen,  with 
their  "quivers  full  of  arrows,"  for  a  year. 


Becent  events  have  suggested  to  us  a  new  mode 
of  treating  the  insane.  Give  them  somebody  to 
kilL      This   resource   cured   Col.   Tom   Buford,   of 

Kentucky.  The  colonel  was  extremely  crazy,  wan- 
dering about  the  country  with  a  shot  gun  and  mani- 
festing his  mental  disorder  by  inviting  people  to 
drink.  Coming  across  Judge  Elliott,  of  the  Court 
of  Appeals,  who  had  recently  written  the  opinion 
of  that  court  deciding  a  case  against  him,  the 
colonel's  malady  came  upon  liim  so  irresistibly  that 
he  killed  the  judge  at  sight.  Hereupon  a  jury  in- 
quired into  the  matter,  and  concluded  that  as  the 
colonel  had  had  so  little  provocation,  he  certainly 
must  have  been  insane,  and  thoy  accordingly  ac- 
quitted bim  of  any  crime.  It  was  judged  best  how- 
ever to  subject  the  colonel  to  tlie  mild  restricts  of 
an  insane  asylum  for  a  season,  and  now,  after  the 
lapse  of  a  few  months,  we  are  gratified  to  be  able 
to  announce  that  he  is  discharged  cured.  The  like 
treatment  has  been  found  cflicaciuus,  in  this  State, 
in  the  case  of  an  epileptic  young  gentleman,  who 
killed  his  father  because  he  wrote  unpleasant  letters 
to  the  young  gentleman's  mother.  The  operation 
in  this  cose  proved  so  salutary  that  the  young  gen- 
tleman, after  a  due  season  of  confinement,  has  been 
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pronounced  fit  to  be  a  lawyer.  So  down  in  Texas, 
the  sensitive  and  lion-hearted  Mr.  Currie,  having  in 
his  madness  killed  an  actor  who  was  defending  a 
lady  against  his  insane  insults,  immediately  experi- 
enced relief,  and  was  pronounced  cured  without 
any  confinement.  The  operation  seems  to  be  based 
upon  the  theory  of  bleeding,  except  that  the  bleed- 
ing is  practiced  upon  some  other  person  than  the 
lunatic.  Of  course,  it  seems  rather  hard  that  inno- 
cent persons  may  be  selected  as  the  me^s  of  cure, 
and  we  would  suggest  the  substitution  of  criminals 
condemned  to  death.  This  course  would  cure  the 
ailment  and  at  the  same  time  relieve  the  State  from 
the  expense  and  annoyance  of  executions.  It  is  to 
be  remarked,  however,  that  in  Kentucky  this  form 
of  mania  Hoes  not  seem  to  prevail,  nor  does  this 
mode  of  treatment  seem  to  be  effectual,  in  the  cases 
of  colored  or  impecunious  lunatics.  If  a  nigger  or 
a  low-down  white  man  kills  another,  he  always  ap- 
pears to  have  his  senses,  and  this  is  so  apparent  that 
the  community  usually  hang  him  at  once  to  save 
delay  and  possible  miscarriage  of  justice.  Like 
the  gout,  the  mania  is  a  gentlemanly  affliction,  ex- 
clusively confined  to  the  upper  classes  and  "blue- 
grass  ''  circles.  We  extend  our  congratulations  to 
Colonel  Buford.  and  hope  he  will  not  have  a  relapse. 


iiad  forbidden  her  going,  were  held  not  necessary. 
Lord  Abinger  growled :  **  Let  the  wedding  dresses 
be  struck  off."  And  in  Lane  v.  Ironmonger,  13  M. 
&  "W.  368,  bonnets,  laces,  feathers,  and  ribbons,  to 
the  amount  of  £5,287  in  part  of  one  year,  were  pro- 
noimced  extravagant. 


It  sedms  that  it  is  not  so  necessary  that  ladies 
should  go  gaily  clad  to  baUs  as  it  is  that  they 
and  their  husbands  should  pay  their  debts.  Thus, 
in  Sha'rpley  v.  Doutre,  et  mr,  Montreal  Superior 
Court,  May  28,  1881,  4  Leg.  News,  185,  it  yras  held 
that  a  ball  dress  worth  $80  is  not  "  ordinary  and 
necessary  wearing  apparel"  exempt  from  attach- 
ment. The  court  said:  **The  word  'necessary'  is 
commonly  defined  to  mean  *  needful,'  *  indispensably 
requisite,'  and  the  word  *  ordinary '  to  mean  'plain, 
not  handsome,'  'customary,'  'of  common  kind  or 
rank.'  Is  a  ball  dress  both  necessary  and  ordinary  ? 
Is  it  necessary,  for  unmarried  women,  for  all  mar- 
ried women,  rich  or  poor  ?  It  can  only  be  used  at 
balls.  We  do  not  ordinarily  see  persons,  married 
or  unmarried,  walking  about  wearing  ball  dress, 
or  apparelled  so.  A  ball  dress  (says  the  creditor 
here)  is  an  article  of  luxury  and  extravagance,  not 
ordinary,  not  an  article  of  common  kind,  nor  indis- 
pensably requisite ;  if  suitable  to  rich  persons  it  is 
not  to  poor  ones  who  can't  pay  their  debts,  etc. 
The  ball  dress  seized  in  this  case  is  of  about  $80 
value.  That  is  a  large  sum .  The  debtor  says  that 
the  dress  was  no  more  than  necessary  and  suitable 
to  a  person  in  defendant's  class  in  society.  I  see 
from  this  case  that  the  courts  may  hereafter  have 
to  decide  with  great  nicety  of  what  character  is 
clothing  seized ;  ordinary  or  not  ?  necessary  or  not  ? 
All  clothing  being,  certainly,  not  free,  is  a  ball  dress 
lying  at  a  dressmaker's  free  ?  Would  two  go  free, 
and  would  a  fancy  ball  dress  go  free  ?  Would  they, 
if  sworn  to  be  '  no  more  than  necessary  and  suita> 
ble  to  the  defendant,'  though  not  at  all  rich,  but  in 
debt  ?"  In  Atkins  v.  Curwood,  7  C.  &  P.  769,  dry 
goods  to  the  amount  of  £67,  ordered  by  a  wife  as 
outfit  for  a  watering  place,  whither  her  husband 


In  State  v.  Bestaick,  ante^  487,  the  court  refer  to 
Com,  V.  Williams,  6  Gray,  1,  and  State  v.  Hurley , 
54  Me.  562,  as  opposed  to  their  decision.  On  ex- 
amination we  do  not  think  they  can  be  so  regarded. 
They  simply  hold  that  a  statute  making  delivery  of 
intoxicating  liquors  pr^ma  facie  evidence  of  a  sale, 
is  constitutional.  This  is  a  distinguishable  holding 
from  that  of  the  Beswick  case.  The  distinguishing 
characteristic  is  set  forth  in  the  following  extracts 
from  the  prevailing  opinion:  "The  statute  only 
prescribes,  to  a  certain  extent,  and  under  particular 
circumstances,  what  legal  effect  shall  be  given  to  a 
particular  species  of  evidence,  if  it  stands  entirely 
alone  and  is  left  wholly  unexplained."  "The  only 
purpose  and  effect  of  the  particular  clause  of  the 
statute  objected  to  are,  to  give  a  certain  degree  of 
artificial  force  to  a  designated  fact"  "It  is  not  de- 
nied that  the  fact  of  delivery  affords  some  presump- 
tion of  a  sale."  "Delivery  of  property  always 
affords,  to  a  greater  or  less  extent,  presumptive  evi- 
dence of  its  sale."  In  the  principal  qase  there  was 
no  such  fact,  or  proof  of  acts  or  dealing,  as' afforded 
any  basis  for  the  raising  of  such  a  presumption. 
The  WiUiams  case  gives  a  certain  degree  of  weight 
to  particular  evidence ;  the  principal  case  makes 
that  to  be  evidence  which  is  not  legal  evidence  un- 
der the  Constitution.  In  the  WiUiams  case,  Thomas, 
J.,  dissented  in  a  strong  opinion.  He  says:  "Yet 
this  statute  makes  an  act,  wholly  innocent  in  itself, 
prima  fade  evidence,  that  is,  if  uncontrolled,  com- 
petent and  sufficient  evidence  of  the  commission  of 
a  crime.  Upon  the  proof  of  a  fact,  equally  con- 
sistent with  the  innocence  as  with  the  guilt  of  the 
accused,  it  infers  and  presumes  his  guilt."  The 
case  of  State  v.  Hurley,  54  Me.  562,  cited  in  the 
principal  case,  is  founded  on  the  Williams  case, 
without  much  expressed  consideration.  We  are 
more  firmly  than  ever  convinced  that  State  v. 
Thomas,  arie,  480,  is  wrong. 


We  have  received  a  second  commimication  from 
Judge  Countryman,  which  is  too  late  and  too  long 
for  our  colunms  this  week.  It  shall  appear  next 
week. 

NO  TBS  OF  CASES. 


IN  Oleson  v.  State,  Nebraska  Supreme  Court,  May 
26,  1881,  N.  W.  Rep.  88,  it  was  held  that  in  a 
prosecution  for  rape,  the  prosecutrix  may  be  asked 
whether  she  made  complaint  of  the  injury ;  but  the 
particulars,  when  not  a  part  of  the  res  gestce,  are  not 
evidence  of  the  truth  of  her  statements,  and  can- 
not be  given  as  evidence  in  chief.  The  court  said : 
"The  State,  over  the  objections  of  the  accused, 
was  permitted  to  prove  by  Mn.  Mulroony  and  If  n. 
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Orika  what  the  prosecutrix  had  told  them  ou  the 
day  after  the  commission  of  the  aliugcd  offense  in 
Tcgard  to  it.  Oreenleaf  thus  states  the  rulu  in  re- 
gard to  such  udmissioDs:  'Though  the  prosecutrix 
may  be  asked  whether  she  made  complaint  of  the 
injury,  and  when  and  to  whom,  and  the  person  to 
whom  she  complained  ia  UBIially  called  to  prove  that 
fact,  yet  the  particular  facts  which  she  stated  are 
not  admissible  in  evidence,  except  when  elicited  in 
«ross-examination,  or  by  way  of  confirming  her  tes- 
timony after  it  has  been  Impeached.  On  the  direct 
examination  the  practice  has  been  merely  to  ask 
whether  she  made  complaint  that  such  an  outrage 
had  been  perpetrated  upon  her,  and  to  receive  only 
a  simple  yea  or  no.  Indeed,  the  complaint  consti- 
tutes no  part  of  the  res  gesttB ;  it  Li  only  in  fact  cor- 
roborative of  the  testimony  of  the  complainant; 
snd  where  she  ia  not  a  witness  in  the  case  is  wholly 
inadmissible.'  Qreenl.  Bv.,  §  S18.  The  testimony 
referred  to  was  not  competent  as  evidence  in  chief 
to  prove  the  commission  of  the  offense,  and  the 
court  erred  in  admitting  it  for  that  purpose.  The 
puticulars  were  not  a  part  of  the  re*  ffe*ta,  are  not 
■evidence  of  the  truth  of  her  statement,  and  cannot 
be  inquired  into  in  her  examination  in  chief,  or 
proved  by  other  testimony  except  in  corroboration. 
Johiiton  V.  Stale,  17  phio,  593;  Baedo  v.  People,  41 
N.  Y.  265;  Laey  v.  StaU,  43  Ala.  80;  Pwple  v.  Xe- 
Gff,  1  Den.  19;  Stephen  v.  State,  11  Qa.  335."  It 
was  held  in  StaU  v.  Kinney,  44  Conn.  153;  S.  0,, 
36  Am.  Rep.  480,  that  the  particulars  of  the  state- 
ment may  be  g^ven  by  other  witncssea  in  corrobora- 


The  case  of  StJUe  t.  Hoyl,  47  Goan,  818,  deddca 
several  interesting  points  in  criminal  laiv.  Firtt, 
that  the  defendant  in  a  criminal  case  has  no  riglit 
to  poll  the  jury.  This  is  decidedly  opposed  to  the 
weight  of  authority.  See  Jaiaai  v.  State,  56  Miss. 
57;  8.  C,  30  Am.  Rep.  496,  and  note,  497.  Second, 
that  in  sentencing  for  murder  it  ia  not  necessary  to 
ask  the  prisoner  if  he  has  any  thing  to  say  against 
aentence.  The  court  say :  "  It  would  seem  a  moat 
absurd,  frivolous,  and  idle  ceremony  for  this  court 
to  set  aside  the  judgment  and  remand  the  case  to 
the  Superior  Court,  to  the  cod  that  the  accused  may 
be  asked  'whether  he  has  any  thing  further  to  say,' 
We  are  happy  to  observe  that  soma  of  the  courts  in 
the  United  States  are  beginning  to  look  u]>oa  this 
ancient  requirement  as  a  formality,  the  omission 
of  which  will  not  always  invalidate  the  judgment." 
Citing fflote  v,  Johnaon,  07  N.  C.  59;  O-radyt.  State, 
11  Ga.  253;  Sarah-v.  StaU,  23  id.  670;  Stalev.  Sail, 
37  Mo.  324;  Jeffri&i  v.  Com.,  13  Allen,  US.  (Of 
these  citations  only  the  first  was  a  capital  case,  and 
the  rest  admit  the  prevalence  of  the  contrary  doc- 
trine in  capital  coses.)  But  contra,  see  MuUen\. 
State,  45  Ala.  43;  S.  C,  6  Am.  Rep.  61)1;  MeCve-r. 
Com.,  78  Penn.  St.  185;  3.  C,  21  Am.  Rep.  7.  and 
note,  8.  Third,  that  the  restriction  of  the  argu- 
ments in  a  murder  case  to  four  hours  on  each  aide  is 
valid.  To  the  same  effect  ia  White  v.  People,  BO  HI. 
117;  8,  C,  32  Asa.  Rep.  12,  and  leferencea. 


We  take  the  following  from  the  Vienna  Juriitudit 
Blaetltr:  S.  &  ('.,  of  Ht-idelberg,  Oermany,  con- 
tracted with  Q.,  u  merchant  at  CzemowiU,  Austria, 
for  the  sale  of  4,950  bags,  at  a  stipulated  price  to 
be  paid  by  G.  on  delivery  of  the  bags  at  Czomowits. 
The  bags  were  to  be  obtained  from  Bcottund,  and  it 
was  agreed  that  they  should  be  shipped  from  Dun- 
dee on  January  lOth,  at  the  lattsl,  and  sent  to  O.  at 
Czemowitz  free  of  charges.  The  bags  were  ready 
at  Dundee  for  shipment,  on  the  lOth  of  January, 
but  it  was  proven  that  no  vesacl  was  ready  to  go  out 
oa  that  duy,  nor  any  other  means  of  transportation, 
and  they  were  in  fact  sent  on  the  18th  January  by 
the  first  outgoing  vessel.  The  bags  arrived  at 
Czemowitz  on  January  38th.  Q.  refused  to  accept 
the  bags  or  pay  for  them.  S.  &  C.  stored  them  in 
a  warehouse  for  him,  and  sued  him  for  the  price. 
The  inferior  courts  decided  for  the  defendant  on  the 
ground  that  Dundee  being  the  place  Cor  the  fulfill- 
ment of  the  contract,  a  failure  to  deliver  there 
within  the  stipulated  time,  gave  G.  a  right  to  re- 
scind it  and  refuse  acceptance  thereafter.  The 
Austrian  Commercial  Code  provides  that  where  a 
delivery  is  to  be  made  by  a  fised,  definite  time,  ac- 
ceptance thereafter  may  be  refused.  The  courts 
held  that  the  inability  of  the  plaintiffs  to  deliver 
caused  by  circomstances  not  within  their  control 
made  no  difference.  The  plaintiffs  apiiealed,  and 
argued  that  CKernovritz  was  the  place  where  the  eon- 
tract  was  to  bo  fulfilled,  and  no  definite  time  being 
fixed  for  delivery  there,  the  defendant  could  not 
refuse  acceptance,  when  the  goods  n-ere  teudi'red  to 
him.  The  Imperial  Supreme  Appellate  Court  re- 
versed the  decisions  below  and  gave  judgment  for 
the  plaintiffs.  They  hold  that  Czemowitz  wns  the 
place  where  the  contract  was  to  be  fulfilled,  as  the 
price  for  the  bags  was  to  be  paid  there  on  delivery 
there.  Delivery  on  board  the  vessel  at  Dundee  on 
the  day  stipulated  waa  unessential;  if  it  hud  been 
made  according  to  the  contract,  no/i  mnil'if  that  the 
bags  would  have  arrived  at  Czemowitz  any  sooner. 
The  plaintiffs  had  a  right  to  select  the  means  of 
transportation,  and  they  might  have  aelected  slower 
ones  than  they  did  employ;  dangers  of  the  »fea 
might  have  delayed  the  transportation;  considering 
the  distance  between  the  places,  the  delivery  aa 
made  must  be  deemed  expeditious.  No  special  rea- 
son was  assigned  by  the  defendant  why  the  two 
days'  delay  in  the  shipment  should  avoid  the  con- 
tract. The  day  for  delivery  at  Caeroowitz  was  not 
fixed,  and  there  was  no  such  delay  as  would  justify 
the  purchaser  in  refusing  acceptance. 


M.  S.  was  prosecuted  for  participation  in  the  crime 
of  forgery  of  papers  of  credit  (which  includes  the 
uttering  and  ]>assing  of  such  papers).  Ou  the  trial 
ho  was  convicted  of  un  attempt.  The  proof  showed 
that  S.  had  entered  into  an  arrangement  with  pro- 
fessional forgers  at  London  to  obtain  of  them  imi- 
tations of  papers  of  credit  ond  public  aecuritiea 
generally ;  that  ho  had  ao  obtained  a  number  of 
counterfeit  Russian  govemmont  bills  of  twenty-five 
rubles  each ;  that  before  he  had  uttered  any  of  thei 
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they,  with  other  articles  of  his  property,  had  been 
levied  apon  under  an  attachment  issued  against  him 
at  the  suit  of  a  creditor,  when  the  forgery  was  dis- 
covered, and  he  arrested  in  consequence.  He  ap- 
pealed from  the  judgment  of  conviction,  but  the 
Appellate  Court  affirmed  the  conviction,  saying: 
♦  *  ♦  **  It  is  argued  that  the  essence  of  the  crime 
(of  participation  in  the  forgery  of  papers  of  public 
credit)  is  uttering  the  counterfeit  papers  in  concert 
with  the  counterfeiters,  accomplices,  and  partici- 
pants, and  as  M.  S.  is  only  charged  with  an  attempt 
to  commit  this  crime,  it  is  necessary  to  prove  an  act 
leading  to  actual  execution,  «<  «.,  utterance;  that 
therefore  it  must  be  established  that  he  attempted 
to  pass  the  papers  of  credit  to  others,  that  he  pre- 
sented them  to  be  changed,  or  that  he  asked  another 
person  to  pass  them  or  have  them  changed.  Such 
an  act  leading  to  actual  execution  has  not  been 
proved,  and  therefore  the  conviction  is  erroneous. 
But  there  is  no  error  in  the  conviction ;  for  to  con- 
stitute a  criminal  attempt  a  real  act  of  execution  or 
the  beginning  of  actual  execution  is  not  always 
necessary;  an  unlawful  act,  which  is  directed  to- 
ward realizing  the  intent  that  lies  at  the  bottom  of 
the  crime,  is  sufficient.  The  purchase  of  false  pa- 
pers of  credit  upon  an  imderstanding  with  the 
counterfeiters,  accomplices,  or  participants,  how- 
ever, is  such  an  act,  for  in  such  a  purchase  any 
other  purpose  than  utterance  cannot  possibly  be 
thought  of.  The  verdict  of  the  jury  proves  that  8. 
bought  the  counterfeit  papers  with  a  purpose  to 
utter  them,  but  that  he  was  prevented  from  utter- 
ance by  the  attachment.  All  the  ingredients  of  the 
crime  are  made  out." 


RUNNING  AT  LABGB. 


THE  Vermont  statute  permits  any  one  to  kill  a 
dog  **  running  at  large  off  the  premises  of  the 
owner  or  keeper, "  without  a  collar  with  the  owner's 
name  on  it.  In  Wright  v.  Clwrh,  60  Vt  130;  8.  C, 
28  Am.  Rep.  496,  a  fox  hound,  kept  for  the  chase, 
and  chained  when  not  in  pursuit  of  game,  was 
chasing  a  fox  with  his  owner  and  one  Stone,  and 
while  at  some  distance  from  liis  owner,  but  near  and 
in  full  view  of  Stone,  was  killed  by  defendant  in 
shooting  at  the  fox.  It  was  held  that  the  shooting 
was  wrongful,  although,  as  claimed  by  the  defend- 
ant, accidental,  and  that  the  defendant  was  liable 
for  the  value  of  the  dog.  The  court  spoke  thus  in 
praise  of  dogs:  *^The  dog  is  the  most  tractable  of 
animals,  and  yields  most  readily  to  restraint  other 
than  physical.  The  voice  and  look  of  his  master 
are  often  more  potent  to  restrain  him  than  cord  or 
chain.  He  is  often  trained  so  that  at  his  master's 
command  he  will  remain  by  and  guard  his  property 
for  a  whole  day  in  the  absence  of  his  master,  or 
go  out  of  sight  and  miles  away  and  gather  in  his 
flocks  and  herds.  Different  species  have  special 
instincts  which  render  them  particularly  suscepti- 
ble to  training  and  restraint  in  certain  directions. 
The  trained  hound,  when  pursuing  the  fox  or  deer 
with  or  at  his  master's  bidding,  is  no  more  '  stroll- 
without  restraint,'  or  *  wandering,  roving  or 


rambling  at  will,'  than  a  boy  while  going  on  an 
errand  at  his  master's  command.  Either,  when  out 
of  sight  and  hearing  of  the  master,  have  it  in  their 
power  to  *  stroll  without  restraint,'  or  rove  at  will; 
but  neither  do  so,  so  long  as  they  continuously  and 
vigorously  pursue  the  thing  commanded.  Hence 
the  fact  that  the  dog  when  shot  was  out  of  sight 
and  hearing  of  his  master,  is  not  determinative  of 
whether  he  was  'running  at  large.'  If  the  plaint- 
iff's testimony  gained  credit,  when  shot  the  dog 
was  in  hot  pursuit  of  the  fox  in  obedience  to  the 
command  of  the  plaintiff,  with  all  his  instincts  urg- 
ing him  thereto,  as  each  bound  brought  him  nearer 
and  nearer  the  coveted  prize.  "We  do  not  think 
such  a  dog,  thus  running,  is,  within  the  meaning  of 
the  statute,  running  at  large." 

In  JenTdiigB  v.  Wayne^  63  Me.  468,  the  plaintiff, 
the  owner  of  a  mare  and  colt,  turned  them  out  to 
water,  one  Sabbath  afternoon,  upon  the  highway  in 
the  defendant  town.  The  colt  started  into  a  trot 
and  ran  away,  when  the  plaintiff  caught  the  mare, 
took  a  *'tum  in  the  halter  around  her  nose," 
mounted  upon  her  back  and  started  in  pursuit. 
While  so  driving  and  riding  her,  the  mare  broke 
through  a  culvert,  causing  the  injuries  for  which 
suit  was  brought  to  recover  damages.  The  ques- 
tion was  whether  the  animals  were  *  *  at  large  with- 
out a  keeper."  The  court  said:  **The  law  does 
not  require  the  owner  of  animals,  in  all  cases,  to 
take  the  precaution  to  jead  them  to  water  in  order 
to  make  him  their  keeper.  The  phrase  ^  at  large 
without  a  keeper '  must  have  a  reasonable  interpre- 
tation applicable  to  the  subject-matter.  *  A  keeper,' 
says  Worcester,  *is  one  who  has  something  in 
charge.'  To  be  *  without  a  keeper,'  in  the  purview 
of  the  statute  is  to  be  without  the  charge  of  any 
one  having  the  right  of  control,  or  *  not  under  the 
care  of  a  keeper,'  as  the  statute  of  Massachusetts 
expresses  it.  Such  charge  or  care  does  not,  in  all 
cases,  imply  direct  physical  power  to  control  the 
actions  of  the  animals ;  in  some  cases  moral  means 
would  be  sufficient  for  this  purpose,  such  as  the 
proximity  of  the  owner  to  the  animals,  the  human 
voice,  gestures,  and  like  means.  Whether  in  a 
given  case,  physical  or  moral  power  over  the  animals 
is  necessary,  depends  upon  their  nature,  age,  char- 
acter, habitSf  discipline,  and  business  or  use  at  the 
time,  and  whatever  other  circumstances  have  a  bear- 
ing upon  the  subject.  What  would  constitute  a 
person  a  keeper  of  one  animal  would  not  make  him 
keeper  of  another  under  different  circumstances. 
It  is  sufficient  to  constitute  the  owner  of  animals 
their  keeper,  in  a  given  case,  if  it  appears  that  he 
possessed  the  means  upon  which  a  person  in  the  ex- 
ercise of  ordinary  care,  judgment  and  intelligence 
upon  these  matters,  would  rely  to  control  their  ac- 
tions." 

A  similar  holding  was  made  in  Russell  v.  CoMy  46 
Vt.  600.  The  court  said:  "Running  at  large  is 
used  in  the  statute  in  the  sense  of  strolling  without 
restraint  or  confinement ;  as  wandering,  roving,  or 
rambling  at  will,  unrestrained.  Perhaps  no  precise 
abstract  rule  under  the  statute  can  be  laid  down^ 
applicable  to  evexy  caae,  as  to  the  nature,  characteTy 
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and  amount  of  restraint  necessary  to  be  exercised 
over  a  domestic  animal,  when  suffered,  as  in  this 
case,  to  be  on  the  highway  incident  to  its  use.  But 
the  restraint  need  not  be  entirely  physical ;  it  may 
depend  much  upon  training,  habits  and  instincts  of 
the  animal  in  the  particular  cAse ;  and  the  sufficiency 
of  the  restraint  is  to  be  determined  more  from  its 
effect  upon  and  controlling  and  restraining  influence 
over  the  animal,  than  from  the  nature  or  kind. 
Suppose  a  span  of  horses  be  so  accustomed  to  be 
kept  and  driven  together,  that  while  the  owner  is 
driving  one,  the  other  will  voluntarily  follow  as 
closely  almost  as  if  led  by  a  halter;  the  owner  while 
taking  them  along  the  highway  in  this  manner, 
could  not  be  said  to  suffer  the  horse,  so  voluntarily 
following  its  mate,  to  run  at  large  in  violation  of 
the  statute.  The  same  may  be  said  of  a  yoimg 
sucking  colt  upon  the  highway,  with  no  other  re- 
straint than  instinct  to  follow  its  dam,  which  is 
being  driven  in  a  carriage  on  the  highway."  In 
this  case  the  owner  of  a  horse  was  accustomed  to 
ride  it  to  a  distance  of  a  mile  and  a  half  from  home, 
and  then  turn  the  horse  loose  to  return  home,  which 
it  was  trained  and  accustomed  to  do  without  loiter- 
ing, being  so  checked  that  it  could  not  feed  upon 
the  way,  and  persons  being  in  waiting  to  receive  it 
upon  its  arrival.  The  horse  was  held  not  to  ht 
**  running  at  large." 

Animals  escaping  from  the  owner's  premises  can- 
not be  said  to  be  **  running  at  large."  Coles  v. 
BumSj  21  Hun,  249.  The  court  said:  **The phrase 
*  running  at  large '  implies  permission  or  assent,  or, 
at  least,  some  fault  on  the  part  of  the  owner." 
**  Animals  may  be  running  at  large,  although  when 
seized  they  were  walking  or  lying  down.  A  horse 
that  has  thrown  its  rider  in  the  highway  and  es- 
caped, a  cow  turned  out  of  pasture  at  evening  and 
going  home,  droves  of  sheep,  hogs,  or  other  cattle 
being  driven  to  market,  though  for  the  moment  un- 
attended by  the  drover,  ctm  hardly  be  said  to  bo 
running  at  large,  within  the  meaning  of  the  stat- 
ute." 

But  the  contrary  was  held  in  Welsh  v.  C.  B.  A  Q, 
R  Co.,  53  Iowa,  632.  The  court  said:  ** The  evi- 
dence shows  that  when  the  horse  was  injured  he 
had  on  a  bridle  with  the  rein  over  his  head,  and  a 
halter  rope,  which  was  untied  and  dragging.  It  is 
urged  that  the  animal  was  not  running  at  large 
within  the  meaning  of  the  statute.  The  court  in- 
structed the  jury  as  follows :  *  The  words  *  running 
at  large,'  as  used  in  the  statute,  import  that  the 
stock  are  not  under  the  control  of  the  owners;  that 
they  are  not  confined  by  in  closures  to  a  certain  field 
or  place,  nor  under  the  immediate  care  of  a  shep- 
herd or  herdsman;  that  they  are  left  to  roam 
wherever  they  may  go.  But  where  an  animal  es- 
capes from  the  control  of  the  owner,  and  cannot  be 
caught  by  the  owner,  then  such  animal  would  be 
running  at  large  within  the  meaning  of  the  stat- 
ute. ' "  This  instruction  was  sustained,  and  the 
bridle  and  halter  made  no  difference.  *'  It  does  not 
appear  that  he  was  within  the  personal  or  physic^ 
control  of  any  one." 

In  Thompson  v.  Corpstein,  52  Cal.  653,  it  was  held 


that  cattle  driven  along  a  road  in  charge  of  a 
herder,  and  which  in  passing  casually  eat  of  the 
grass  growing  on  the  roadside,  are  not  **  estray  "  or 
*' running  at  large,"  within  the  meaning  of  an  act 
forbidding  the  pasturing  of  cattle  on  public  high- 
ways, and  providing  for  the  impounding  of  estray 
cattle  or  cattle  running  at  large  on  public  highways ; 
and  the  fact  that  the  herder  accidently  fell  asleep 
while  attending  to  the  cattle,  and  that  the  cattle 
cropped  tares  while  the  husbandman  slept,  did  not 
render  the  cattle  ** estray"  or  ** running  at  large." 
The  court  say:  "Had  he"  (the  herder)  ** fallen 
down  in  a  fit,  or  been  disabled  by  a  sudden  attack 
of  disease,  the  same  consequence  might  and  proba- 
bly would  have  ensued,  but  we  do  not  think  that  in 
the  one  case  more  than  in  the  other  the  cattle  would 
be  subject  to  proceedings  under  the  act" 


MUNICIPAL  BONDS —VALIDITY  OF  STAT- 
UTE  CURING    IRREGULARITIES  IN  IS- 
SUE —  WHEN    DECISION    OF    STATE 
COURT  NOT  BINDING   ON  FEDE- 
RAL   COURT. 

UTWTED  STATES  SUPREME  COURT,  MAY  2,  1881. 

Town  of  Thompson  v.  Perkins. 

The  town  of  Thompson,  in  New  York,  was  authorised  bj 
statute  to  issue  bonds  in  aid  of  a  specified  railroad.  The 
statute  directed  that  commissioners  should  be  appointed, 
who  should  execute  the  bonds  under  their  hands  and  seals ; 
that  such  bonds  should  not  be  binding  upon  the  town  with- 
out the  consent  of  a  specified  proportion  of  the  tax  pajrent. 
which  consent  was  to  be  proved  bj  the  affidavit  of  the 
town  clerk ;  that  the  bonds  should  not  be  sold  for  less  than 
par,  and  that  the  money  received  for  their  sale  should  be 
invested  in  the  stock  of  the  railroad  company.  The  bonds 
were  issued  by  commissioners  appointed  in  pursuance  of 
the  statute.  They  were  not  sold  as  the  statute  required, 
but  were  exchanged  directly  with  the  railroad  company 
for  its  stock,  whi^fact  was  recited  in  the  bond.  It  was 
claimed  that  they  were  defective  in  other  particulars,  and 
that  there  was  not  a  compliance  with  the  statute  requir- 
ing consent  of  tax  payers,  etc.  The  railroad  for  the  aid 
.  of  which  the  bonds  were  issued  was  built.  Thereafter  the 
Legislature  of  New  York,  by  an  act  passed  in  1871,  ratified 
the  acts  of  the  commissioners  in  issuing  and  exchan^ng 
the  bonds,  and  declared  that  such  bonds  should  not  be  void 
or  voidable  in  the  hands  of  bona  fide  holders  for  value,  by 
reason  of  eaif  defect  or  omission  in  the  consents,  but 
should  be  valid  against  the  town  of  Thompson.  At  the 
time  this  act  was  passed  it  was  the  established  doctrine  of 
the  highest  court  in  New  York  that  the  Legislature  had 
authority  to  pass  such  an  act .  Subsequent  to  this  plaintifT 
purchased,  in  good  faith,  for  value  and  without  notice, 
except  the  recital  in  the  bonds,  of  any  defect,  certain  of  the 
bonds.    In  an  action  against  the  town  on  such  bonds. 

Held,  (1)  that  the  bonds  were  enforceable  against  the  town ; 
(2)  that  a  decision  of  the  New  York  court  of  last  resort,  in 
a  suit  commenced  after  plaintiff  had  brought  his  action 
{Horton  v.  Town  of  Thompson^  71  N.  Y.  520),  that  the  act 
in  question,  of  1871,  was  not  constitutional,  was  not  bind- 
ing upon  tills  court  to  prejudice  the  rights  of  plaintiff. 
ndd^  also,  that  a  Judgment  in  an  action  to  which  plaint- 
iff was  not  a  party  and  of  which  he  had  no  notice,  declar- 
ing the  bonds  void,  did  not  bind  plaintiff. 

IN  error  to  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  to  review 
a  judgment  In  favor  of  Orlando  Perrine,  the  plaintiff 
below. 

This  action,  commenoed  on  th!  first  day  of  May,  1876, 
in  the  Circuit  Court  of   the  United  States  for  the 
Southern  District  of  New  York,  involves  the  liability 
of  the  town  of  Thompson,  a  municipal  corporatioD 
Sullivan  oountj.  New  York,  for  the  amount  of  coup 
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attached  to  certain  bonds,  signed  by  G.  M.  Benedict, 
N.  8.  Hamilton  and  W.  H.  Cadj,  county  commission- 
ers, and  issued  by  them  in  the  name  of  the  town 
under  date  of  May  1, 1869.  Each  bond  recites  that  it 
**  is  a  valid  security,  being  issued  by  virtue  of  an  act 
entitled  *An  act  to  authorize  certain  towns  in  the 
counties  of  Sullivan  and  Orange  to  issue  l>onds  and 
take  stock  in  any  company  now  organized,  or  that  may 
hereafter  be  organized  within  three  years  after  the 
passage  of  this  act,  for  the  purpose  of  building  a  rail- 
road from  the  village  of  Monticello,  in  the  county  of 
Sullivan,  through  the  towns  of  Thompson  and  Forest- 
burgh,  in  said  county,  and  the  town  of  Deerpark,  in  the 
county  of  Orange,  to  Port  Jervis,  Orange  county,* 
passed  May  4, 1868,  and  of  the  act  amendatory  thereof, 
passed  April  1, 1869."  The  bonds  are  negotiable  in 
form,  and  state  that  the  promise  to  pay  the  sum  therein 
specified  is  '*  by  virtue  and  in  pursuance  of  the  acts 
above  entitled  and  referred  to,  and  for  value  received 
iu  the  stock  of  the  Monticello  &  Port  Jervis  Railway 
(Company.'* 

Those  acts  authorized  the  commissioners  who  might 
be  appointed,  in  the  mode  therein  prescribed,  on  be- 
half of  any  town,  along  the  route  of  the  proposed  road 
from  Monticello  to  Port  Jervis,  to  borrow,  on  its 
credit,  such  sums  of  money,  not  exceeding  thirty-three 
per  cent  of  the  valuation  of  the  town,  to  be  ascertained 
by  its  assessment-rolls  for  1867,  for  a  term  not  exceed- 
ing thirty  years,  at  not  exceeding  seven  per  oei)t  inter- 
est per  annum,  and  **  to  execute  bonds  therefor  under 
their  hands  and  seals  **  —  such  debt  not  however  to  be 
contracted,  and  such  bonds  not  to  be  issued  until  there 
was  obtained  the  written  consent  of  the  migority  of 
the  tax  payers,  appearing  upon  the  last  assessment-roll, 
as  shall  represent  a  majority  of  the  taxable  property, 
not  including  lands  owned  by  non-residents ;  nor  until 
a  certain  amount  of  the  capital  stock  of  the  company 
had  been  subscribed  in  good  faith,  and  paid,  by  indi- 
viduals or  corporations.  The  statute  required  the  fact 
that  the  persons  so  consenting  represented  the  proper 
number  of  tax  payers  should  be  supported  by  the  affi- 
davit of  one  of  the  town  assessors  or  the  town  clerk  — 
the  consent  and  the  affidavit  to  be  filed  in  the  offices  of 
the  county  and  town  clerks  respectively,  a  certified 
copy  whereof  **  shall  be  evidence  of  the  facts  therein 
contained  and  certified  in  any  court  of  this  [that]  State, 
and  before  any  judge  or  justice  thereof." 

The  third  section  of  the  original  act  provided  that 
the  commissioners  thereby  authorized  **  may,  in  their 
discretion,  dispose  of  such  bonds,  or  any  part  thereof, 
to  such  persons  or  corporations,  and  upon  such  terms, 
as  they  shall  deem  most  advantageous  for  their  said 
town,  but  not  for  less  than  par,  and  themmiey  th(U  shcUL 
be  received  by  any  loan  or  sale  of  anch  bonds  ^haU  be  in- 
vested in  the  stock  of  such  company,  now  organized,  or 
that  may  hereafter  be  organized,  within  two  ydiirs 
after  the  passage  of  this  act,  for  the  purpose  of  build- 
ing or  aiding  in  the  building  of  a  railroad,"  from  Mon- 
ticello to  Port  Jervis. 

The  entire  issue  of  bonds  under  the  acts  referred  to 
was  $148,000,  of  which  $15,000  were  delivered  to  the 
company  on  the  4th  of  May,  1869,  and  $133,000  ou  the 
12th  of  May,  1860. 

Prior  to  the  delivery  of  the  bonds  to  the  railroad 
company  it  had  made  a  construction  contract  with 
Crowley  and  Colts,  by  which  the  latter  were  to  be  paid 
partly  in  bonds  of  towns  along  the  line  of  the  road.  In 
Septemt>er,  1860,  Gulick  and  Yan  Kleck  purchased 
eight  of  the  bonds  from  the  National  Bank  of  Port 
Jervis,  at  ninety  cents  on  the  dollar,  for  cash.  In  No- 
vember of  the  same  year,  the  Atlantic  Savings  Bank 
of  the  city  of  New  IZIbrk  (subsequently  known  as  the 
Bond  Street  Savings  Bank)  purchased  $60,000  of  the 
bonds  at  eighty-two  and  one-half  cents  on  the  dollar 
and  accrued  interest,  for  cash.  The  town,  by  means 
of  taxation  iu  conformity  with  the  provisioos  of  the 


original  and  amendatory  acts,  met  the  installments  of 
interest  due  March  1, 1870,  and  September  1, 1870.  And 
in  January,  1871,  the  road  was  completed,  and  has  been 
in  operation  ever  since.  Plaintiff  below  acquired  the 
bonds  in  suit  in  1875. 

Such  was  the  condition  of  the  enterprise,  and  such  the 
relations  which  the  town  held  to  the  holders  of  it^  bonds, 
when  on  the  28th  April,  1871,  the  Legislature  of  New 
York  passed  an  act  entitled  *'  An  act  to  legalise  and 
confirm  the  acts  of  the  commissioners  of  the  towns  of 
Thompson  and  Forestburgh,  in  the  county  of  Sullivan, 
and  of  Deerpark,  in  the  county  of  Orange,  in  issuing 
and  disposing  of  the  bonds  of  their  respective  towns, 
to  build  a  railroad  from  the  village  of  Monticello,  in 
the  county  of  Sullivan,  to  the  village  of  Port  Jervis, 
in  the  county  of  Orange,  under  chapter  five  hundred 
and  fifty-three  of  the  Laws  of  eighteen  hundred  and 
sixty-eight,  and  to  legalize  and  confirm  all  bonds  here- 
tofore issued  by  such  commissioners  under  said  chap- 
ter of  laws,  now  held  by  or  owned  by  bona  fide  pur- 
chasers." 

Since  the  present  case  largely  depends  upon  the  con- 
struction and  effect  of  that  act,  it  is  here  given  in  full: 

**Sbotion  1.  The  acts  of  Nathan  S.  Hamilton,  Giles 
M.  Benedict,  and  William  H.  Cady,  commissioners  on 
the  part  of  the  town  of  Thompson,  and  Silas  T.  L.  Nor- 
ris,  Edwin  Hartwell,  and  James  Ketcham,  commis- 
sioners of  the  town  of  Forestburgh,  in  the  county  of 
Sullivan,  and  of  OrviUe  J.Brown,  Samuel  O.  Dim- 
mick,  and  Augustus  B.  G^odale,  commissioners  of  the 
town  of  Deerpark,  in  the  county  of  Orange,  appointed 
in  pursuance  of  an  act  entitled  *  An  act  to  authorizo 
certain  towns  in  the  counties  of  Sullivan  and  Orange 
to  issue  bonds  and  take  stock  in  any  company  now 
organized  or  that  may  hereafter  be  organized,  within 
three  years  after  the  passage  of  this  act,  for  the  pur- 
pose of  building  a  railroad  from  the  village  of  Monti- 
cello, in  the  county  of  Sullivan,  through  the  towns  of 
Thompson  and  Forestburgh,  iu  said  county  of  Sullivan, 
and  the  town  of  Deerpark,  in  the  county  of  Orange,  to 
Port  Jervis,*  passed  May  fourth,  eighteen  hundred  and 
sixty-eight,  in  issuing  bonds  upon  the  faith  and  credit 
of  their  respective  towns,  and  in  excfuinging  Uiem  for 
the  stock  of  the  company,  organized  for  the  purpose  of 
constructing  the  railroad  oontemplated  by  said  act,  are 
hereby  ratified  and  confirmed. 

*  **  S  2.  No  bond  or  bonds  issued  or  purporting  to  have 
been  issued  under  the  said  act,  and  now  held,  owned 
or  possessed  by  any  person  or  persons,  guardian,  trus- 
tee or  corporation,  in  good  faith  or  for  a  valuable  con- 
sideration, shall  be  void  or  voidable  by  reason  of  any 
defect  or  omission  in  the  consents  in  writing,  of  the 
tax  payers  of  the  said  towns  of  Thompson,  Forest- 
burgh and  Deerpark,  upon  which  such  bonds  were  or 
purport  to  have  been  issued  in  or  by  reason  of  said 
consent,  not  stating  the  name  of  the  railroad  company 
in  which  the  tax  payers  so  signing  such  oonsente  de- 
sired the  bonds  or  the  money  arising  from  the  sale 
thereof  to  be  invested .  But  that  the  said  bonds  shall 
be  as  valid  and  effectual  for  every  purpose,  as  if  such 
defect  or  omission  had  not  occurred,  provided,  that 
such  or  any  exchange  of  bonds  by  said  commissioners 
for  the  stock  of  said  company  was  made  at  the  par 
value  of  the  said  bonds;  and  provided,  further,  that 
the  respective  issues  of  the  said  bonds  by  their  com- 
missioners do  not  exceed  the  amount  authorized  by 
said  act. 

**  S  8.  No  action  or  proceeding  at  law,  commenced  or 
pending,  at  the  time  of  the  passage  of  this  act,  shall 
abate  or  be  discontinued,  or  be  in  any  way  afiected  by 
reason  thereof;  but  the  same  may  be  prosecuted  or 
defended,  and  judgment  entered  therein,  and  all  pro- 
ceedings taken  to  enforce  the  same,  in  the  same  man- 
ner as  now  provided  by  law,  and  with  the  like  elfoot  as 
if  this  aot  had  not  been  passed. 

S  i.  This  aot  shall  take  eOlMt  immediately.** 
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Hablan,  J.  AlthouKh  the  not  of  1868  required  all 
bonds  issued  under  its  Buthoritj  to  be  disposed  of  for 
not  less  than  par,  and  their  proceeds  invested  in  the 
stock  of  the  company,  the  commissioners  exchanged 
those  issued  by  the  town  of  Thompson  directly  with 
the  railroad  company  for  an  equal  amount  of  the  lat- 
ter*s  stock.  This  was  in  violation  of  the  statute  as 
construed  by  the  Court  of  Appeals  of  New  York  in 
several  cases  to  which  we  had  occasion  to  refer  in 
Scipio  V.  Wright,  101  U.  S.  676.  We  there  held —fol- 
lowing the  decisions  of  the  State  court,  some  of  which 
were  made  long  prior  to  the  passage  of  the  particular 
enactment  now  under  examination  —  thdt  a  purchaser 
of  town  bonds,  having  notice  that  they  were  ex- 
changed for  stock  in  a  railroad  company,  in  violation 
of  a  statute  similar  to  that  of  1863,  was  not  a  bona  fide 
holder,  and  could  not  enforce  payment  against  the 
town.  We  perceive  no  reason  to  qualify  our  ruling  in 
that  case  and  therefore  proceed  to  the  consideration  of 
other  questions  not  embraced  by  that  decision. 

It  is  apparent,  upon  the  face  of  the  act  of  1871,  that 
the  Legislature  was  advised  of  the  fact  that  the  com- 
missioners had  departed  from  the  statute  of  1868,  in 
exchanging  the  bonds  for  stock  in  the  railroad  com- 
pany. And  its  niauifost  intention  was  not  only  to 
ratify  and  confirm  such  exchange,  but  to  protect  any 
holder  of  the  bonds,  who  became  such  in  good  faith, 
for  a  valuable  consideration,  against  any  defense  aris- 
ing out  of  defects  or  omissions  in  the  consents  of  tax 
payers,  provided  the  exchange  was  at  the  par  value  of 
the  bonds  and  the  issue  did  not  exceed  the  amount 
authorized  by  law. 

The  main  argument  of  counsel  for  the  town  is  em- 
braced by  the  following  propositions :  Firat.  That  the 
consents  of  tax  payers  were  not  such  as  the  acta  of  1868 
and  1869  required.  Second.  That  the  bonds  were  ex- 
changed for  stock,  in  violation  of  the  statute;  and 
since  they  recite,  upon  their  face,  that  they  were  issued 
'*  for  value  received  in  the  stock  of  the  Monticello  & 
Port  Jervis  Railway  jCompany,'*  there  could  be  no 
bona  fide  holders  thereof  in  tile  commercial  sense. 
Tfiird.  That  they  were  not  issued  under  the  seals  of 
the  commissioners,  as  required  by  the  statute.  Fourth. 
It  was  beyond  the  power  of  the  Legislature,  by  subse- 
quent enactment,  to  make  them  valid  obligations 
against  the  town,  without  its  assent  given  in  proper 
form.    Fifth,  That  no  such  assent  was  given. 

If  it  be  conceded  that  tbo  consents  were  insufiScient ; 
that  a  seal  was  necessary  as  evidence  of  the  official  au- 
thority of  the  commissioners ;  that  the  recitals  on  the 
bonds,  reasonably  construed,  gave  notice  to  purchasers 
that  they  were  illegally  exchanged  for  stock,  when 
they  should  have  been  ^disposed  of  or  sold,  at  not  less 
than  their  par  value,  and  their  proceeds  invested  in 
the  stock  of  the  company,  the  town  is,  nevertheless, 
liable,  if  the  curative  act  of  April  28, 1871,  was  within 
the  constitutional  'power  of  the  Legislature  to  pass. 
While  this  question,  in  some  of  its  aspects,  may  be  one 
of  general  jurisprudence  —  involving  a  consideration 
of  the  limits  which,  under  our  forms  of  government, 
are  placed  upon  legislative  and  Judicial  power — it  is 
proper  to  inquire  as  to  the  course  of  decisions  In  the 
highest  court  of  New  York  upon  the  authority  of  the 
Legislature  to  pass  such  an  act  as  that  of  April  28, 1871. 
This  becomes  necessary  in  view  of  the  fact  that  the 
Court  of  Appeals  of  New  York  have  adjudged  that 
statute,  in  its  main  features,  to  be  unconstitutional. 
That  adjudication.  It  is  contended,  is  conclusive  of  the 
rights  of  parties  in  this  case.  As  we  are  unable  td 
give  our  assent  to  this  view,  it  is  due  to  that  learned 
tribunal  that  we  should  state,  with  some  fuUness,  the 
reasons  for  the  conclusions  we  have  reached. 

Prior  to  the  year  1858  the  question  arose  in  several 
oases  peuding  in  different  inferior  coarts  of  New  York 
as  to  the  constitutional  power  of  the  Legislature  to 
anthorize  or  require  municipal  oorponitions  to  sab- 


scribe  for  stock  in  railroad  companies,  or  to  issue  bonds 
therefor.  The  decisions  in  those  cases  disclosed  a 
conflict  of  opinion  among  Judges  of  recognized  ability. 
The  question  flnally  came  before  the  Court  of  Appeals 
of  the  State,  in  the  year  1858,  in  Dank  of  Home  v.  VU- 
tage  of  Rome,  18  N.  Y.  38.  It  was  there  ruled  that  the 
State  Constitution  did  not,  in  terms,  or  by  necessary 
intendment,  restrain  the  Legislature  from  conferring 
upon  municipal  authorities  the  power  to  subscribe  to 
the  stock  of  a  railroad  corporation,  and  by  taxation 
to  raise  the  necessary  funds  for  the  payment  thereof. 
That  decision  was  approved  in  19  N.  Y.  20.  In  the 
subsequent  case  of  People  v.  MitchelU  35  id.  662,  de- 
cided in  1866,  the  court  quote  with  approval  our  decis- 
ion in  Thomson  v.  Lee  Cminty^  3  Wall.  330,  where, 
speaking  by  Mr.  Justice  Davis,  we  said  that  although 
a  county  or  other  municipal  corporation  had  no  inhe- 
rent right  of  legislation,  and  could  exercise  no  power 
not  conferred  upon  it.  In  express  terms,  or  by  fair  im- 
plication, the  Legislature,  "  unless  restrained  by  the 
organic  law,  has  the  right  to  authorize  a  municipal 
corporation  to  take  stock  in  a  railroad  or  other  work 
of  internal  improvement,  to  borrow  money  to  pay  for 
it,  and  to  levy  a  tax  to  repay  the  loan,"  and  that  such 
authority  *'  can  be  conferred  in  such  a  manner  that 
the  objects  can  be  attained,  either  with  or  without  the 
sanction  of  the  people.'* 

The  decision  in  35  N.  Y.  is  important  in  other  as- 
pects of  the  present  case.  The  main  question  before 
the  court  there  was  as  to  the  validity  of  a  cotifirmatoiy 
statute,  the  object  of  which  was  to  cure  the  defects  in 
certain  affidavits  which  had  been  filed  in  proof  of  the 
consent  of  tax  payers  to  a  proposed  municipal  sub- 
scription of  stock  in  a  railroad  company.  The  statute 
declared  that  the  affidavits  should  be  valid  and  con- 
clusive proof  in  all  courts  and  for  all  purposes,  to 
authorize  and  uphold  the  respective  subscriptions  of 
the  stock  and  the  issue  of  bonds  to  the  amount  speci- 
fied therein,  and  that  the  bonds  should  be  valid  anc* 
binding  on  the  municipality  issuing  them,  without 
reference  to  the  form  or  sufficiency  of  the  affidavits. 
The  court,  referring  to  the  confirmatory  statute,  s&W 
that  **it  was  within  the  scope  of  legislative  authority 
to  modify  the  Umitationa  and  restrictions  in  Hie  antece- 
dent yicts  on  this  stibjecty  to  dispense  with  prior  condi- 
tions,  and  to  charge  the  commissioners  with  defined 
and  imperative  duties."  And  it  quotes  with  approval 
our  language  in  Thompson  v.  Lee  County^  where,  re- 
ferring to  a  curative  statute  passed  by  the  Iowa  Legis- 
lature, we  further  remarked  that  "if  the  Legislature 
possessed  the  power  to  authorize  an  act  to  be  done,  it 
can,  by  a  retrospective  act,  cure  the  evils  which  ex- 
isted, because  the  power  thus  conferred  has  been 
irregularly  executed . " 

Thus  stood  the  doctrines  of  the  State  court  upon  the 
question  of  municipal  subscriptions,  and  as  to  the 
power  of  the  Legislature,  by  retrospective  enactment, 
to  cure  defects  in  the  exercise  of  powers  granted  to 
municipal  corporations,  when  the  act  of  April  28, 1871, 
was  passed.  But  in  1873,  the  Court  of  Appeals  decided 
People  V.  BatcheUor,  63  N.  Y.  131.  That  was  a  case  of 
municiparsubscription  to  a  railroad  corporation  under 
an  act  passed  in  1867,  similar  in  its  main  features  to 
the  one  passed  in  1868  in  reference  to  the  Monti  cello 
and  Port  Jervis  Railroftd  Company.  It  was  claimed 
that  the  statute  had  not  been  complied  with  in  obtain 
.ing  consents  from  tax  payers.  A  subsequent  act  of  the 
Legislature  req^iired  the  subscription  to  be  made  upon 
the  consents  which  were  flied,  and  which  the  court 
found  were  not  such  as  were  prescribed  by  the  statute 
under  which  the  consents  had  been  obtained  from  tax 
payers.  Without  any  subscription  having  been  made, 
or  bonds  issued,  a  mandamus  was  sued^out  to  compel 
the  town  to  become  a  stockholder  in  the  railroad  com- 
pany, and  to  issue  its  bonds  in  payment  of  the  sub- 
scription price  of  the  stook.    The  court  held  that  the 
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ooiiseiit  of  the  tax  payers  did  not  embrace  such  aii 
issue  of  bonds  as  were  required  by  the  subsequent  act; 
and  that  the  Legislature  could  Dot  compel  a  municipal 
corporation  to  subscribe  stock  or  issue  bonds  in  aid  of 
the  construction  of  a  railroad,  which,  although  public 
as  to  its  franchise,  was  private  as  to  the  ownership  of 
its  property,  and  its  relations  to  its  stockholders.  The 
opinion  was  concurred  in  by  four  of  the  judges,  one 
concurred  in  the  result,  one  dissented,  and  one  did  not 
vote. 

In  Toton  of  Dtmneshurg  v.  Jenkins,  67  N.  Y.  188,  de- 
cided in  1874  by  the  commission  of  appeals — of  con- 
current jurisdiction  and  equal  authority  with  the 
Court  of  Appeals — the  court,  by  Johnson,  J.,  reviewed 
the  prior  decisions  of  the  Court  of  Appeals  upon  the 
question  discussed  in  People  v.  Batchellor,  In  refer- 
ence to  the  latter  case  it  was  intimated  that  the  lan- 
guage of  the  court  upon  some  of  the  questions  dis- 
cussed was  not  in  harmony  with  its  previous  decisions, 
and  that  the  opinion  should  be  limited  to  the  point 
adjudged  upon  the  facts  existing  in  that  case.  The 
conclusions  announced  in  Tovm  of  Duanesburg  v.  Jenk- 
inst  after  a  careful  analysis  of  previous  decisions  in 
New  York,  were  that  the  authority  of  the  Legislature 
to  enable  towns  and  other  civil  divisions  of  the  State 
to  subscribe  for  stock  and  Issue  bonds  in  aid  of  a  rail- 
road company,  was  established  by  numerous  decisions 
of  the  highest  court  of  the*  State ;  that  there  was  no 
distinction  in  principle  between  a  law  atUhorizing  a 
town,  upon  a  popular  vote,  to  subscribe  for  such  stock 
and  is^e  bonds  therefor,  and  a  law  directing  the  same 
thing  to  be  done;  that  when  the  authority  to  subscribe 
was  made  to  depend  upon  the  consent  of  the  town,  it 
was  in  the  discretion  of  the  Legislature  to  prescribe 
how  such  consent  shall  be  given ;  and  that  if  it  origin- 
ally rested  with  the  Legislature  to  fix  the  terms  on 
which  the  towns  might  act,  the  same  power  could  re- 
mit a  part  of  the  conditions  imposed,  or  heal  any 
defects  which  may  have  occurred  in  the  performance 
by  the  town  of  those  conditions.  Much  of  the  lan- 
guage in  that  case  is  strikingly  applicable  to  the  one  in 
hand.  Said  the  court :  **  In  this  case  a  commissioner 
has  been  regularly  appointed  under  the  statute,  by 
whom  bonds  were  to  be  issued  and  stock  subscribed 
for,  provided  certain  consents  were  obtained  and  proofs 
filed  according  to  the  requirements  of  the  several  acts 
upon  the  subject.  Consents  were  obtained,  and  proofs 
were  made  and  filed,  which  are  now  on  the  one  side 
claimed  to  be,  and  on  the  other  are  denied  to  be,  In 
conformity  to  the  law.  The  commissioner  meanwhile 
executed  the  bonds,  subscribed  for  stock,  and  deliv- 
ered the  bonds  to  the  company  in  payment  of  the  sub- 
scription; complying  with  the  requirements  of  the 
statute  in  all  respects,  if  the  requisite  consents  had 
been  given  and  proof  made.  The  only  officer  of  the 
town  who  had  any  duty  in  the  premises  acted  by  sign- 
ing the  bonds ;  and  the  Legislature,  seeing  the  whole 
matter,  released  the  conditions  which  it  had  imposed, 
and  declared  his  assent  binding  upon  the  town,  if  the 
bonds  had  been  issued  aud  the  road  had  been  built, 
and  the  bonds  in  that  case  obligatory.  As  it  might 
have  authorized  action  in  this  way  and  on  these  condi- 
tions by  the  town  originally,  I  see  no  objections  to 
giving  effect  to  its  ratification  of  the  action  of  the 
town,  and  holding  its  consentthus  expressed  effectual.'* 
Again,  said  the  court :  **  In  this  case  the  proper  officer 
of  the  town  has  acted,  the  bonds  have  been  issued,  and 
the  stock  subscribed  for.  The  objection  is  that  the 
proof  of  preliminary  consents  by  tax  payers  is  defect- 
ive. The  action  of  the  Legislature  is,  in  my  judgment, 
sufficient  to  heal  this  defect  and  to  sanction  the  action 
of  (he  town  commissioner  in  binding  the  town,  the 
whole  consideration  to  the  town  having  been  received 
in  the  completion  of  the  road  and  the  issuing  of  the 
stock  for  its  benefit." 

In  the  subsequent  caae  of  TFitttofiwv.  Town  of  IMjh 


aneshurg,  66  N.  Y.  129,  decided  in  May,  1876,  the  Court 
of  Appeals  of  New  York  recognizes  the  correctness  of 
the  principles  announced  in  People  v.  MUcheU,  and  in 
Tovm  of  Duaneshurg  v.  Jenkins^  citing,  among  other 
authorities,  Oelpcke  v.  Ihibuqae^  1  Wall.  263;  Thomp- 
son V.  Lee  County,  3  id.  377;  Beloit  v.  Morgan,  7  id. 
619,  and  St,  Joseph  Towiship  v.  Rogers^  16  id.  668. 
Alluding  to  the  statutes  for  bonding  towns  in  aid  of 
railroads,  the  court,  in  WiUiams  v.  Town  of  X^uaties- 
hurg,  said  that  the  Legislature  could  overlook  the  de- 
fective execution  of  the  power  conferred,  and  by  retro- 
active legislation  cure  defects  in  the  action  of  munici- 
palities under  those  statutes.  The  Legislature  may, 
said  the  court,  '*  by  subsequent  legislation,  when  there 
has  been  a  failure  to  perform  conditions  precedent, 
and  the  bonds  have  been  issued,  dispense  with  such 
conditions,  and  ratify  and  confirm,  and  make  valid 
and  obligatory  upon  the  municipality,  bonds  issued 
without  such  performance  —  at  least  it  may  do  so  in 
cases  where  the  municipality  has,  through  the  con- 
struction of  the  road,  or  by  the  receipt  of  the  stock  of 
the  company  in  exchange  for  the  bonds,  received  the 
benefit  which  the  statute  contemplated  as  the  equiva- 
lent for  the  liability  it  was  authorized  to  incur.  The 
officers  authorized  under  these  statutes  to  issue  the 
bonds  are  public  agents,  and  the  Legislature,  looking 
over  the  whole  matter,  may,  when  in  its  judgment 
justice  requires  it,  ratify  and  confirm  their  acts;  which 
otherwise  would  be  valid.  In  this  case  the  Legislature 
could  originally  have  authorized  the  bonds  of  the  town 
of  Duanesburg  to  be  issued  under  the  precise  circum- 
stances existing  when  they  were  issued,  and  if  the  acts 
of  the  commissioner  have,  by  subsequent  legislation, 
been  ratified,  it  is  equivalent  authority  to  do  what  has 
been  done.*'  It  is  worthy  of  remark,  in  this  connec- 
tion, that  Allen,  J.,  had  held  in  dark  v.  City  of  Roch- 
ester, 18  How.  Pr.  204,  decided  in  1866,  that  the  Legis- 
lature had  no  power  under  the  Constitution  to  delegate 
to,  or  confer  upon,  municipal  corporations,  authority 
to  subscribe  for  or  to  hold  stock  in*  railroad  corpora- 
tions, and  to  issue  bonds  in  payment  therefor.  Never- 
theless, in  WiUiams  v.  Toton  of  Duanesburg  (Church, 
C.  J.,  concurring  with  him),  he  recognized  The  Towth 
of  Duanesburg  v.  Jenkins  as  authority,  and  as  declara- 
tory of  the  law. 

But  it  is  contended  that  the  Court  of  Appeals  ef  New 
York,  in  the  later  case  of  Horton  v.  Totof » of  Thompson, 
71  N.  Y.  620,  has  decided  the  identical  statute  under  ex- 
amination, to  be  unconstitutional,  and  that  this  court 
is  bound  to  accept  the  decision  as  conclusive  of  the  pres- 
ent case.  That  action  was  commenced  about  the  time 
the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York  sustained  the  validity  of  the  con- 
firmatory act  of  April  28,  1871,  and  gave  judgment 
against  the  town  of  Thompson  for  the  amount  of  some 
of  the  bonds  embraced  in  the  issue  of  $148,000.  Cooper 
V.  Town  of  Thctrnpson,  13  Blach.  434.  Hortof^  v.  Toton 
of  Thompson  was  decided  in  the  Supreme  Court  of  the 
State  after  the  present  action  was  instituted.  It  was  a 
suit  upon  two  interest-coupons  of  136  each,  belonging 
to  the  same  issue  of  bonds.  It  was  finally  determined 
in  the  Court  of  Appeals  shortly  before  the  trial  of  this 
case  in  the  court  below.  The  questions  raised  in  the 
case  were  whether  the  consent  of  the  tax  payers  was 
defective  in  not  naming  the  railroad  to  the  construc- 
tion of  which  the  fund  should  be  applied ;  and  whether 
the  validating  act  of  April  28,  1871,  in  so  far  nfi  it  de- 
clared the  exchange  of  bonds  for  stock  to  be  legal,  was 
.not  unconstitutional.  Upon  the  first  question  the 
court  said,  that  as  the  consent  was  sufficiently  com- 
prehensive in  its  terms  to  embrace  the  road  in  ques- 
tion, and  inasmuch  as  the  Legislature  might  legally 
have  authorized  it  to  be  in  the  form  in  which  it  was 
actually  given,  the  act  of  1871  '*  probably  cured  the 
defect  in  its  form.'*  But  the  court,  passing  that 
question  as  one  that  need  not  be  finally  determlnedt 
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held,  upon  the  authority  of  People  v,  BatcheUor^  that 
the  Legislature  had  no  power  to  authorize  or  direct  the 
oommissioners  originally  to  contract  the  debt  without 
any  consent  or  action  upon  the  part  of  the  town ;  and 
that  since  the  consent  of  the  taxpayers  was  not  given 
for  an  issue  of  bonds  to  be  exchanged  for  stock,  the 
liCgislature  could  not  validate  the  bonds  and  make 
them  binding  obligations  upon  the  town,  in  the  hands 
at  least  of  those  who  were  informed,  by  their  recitals, 
that  in  violation  of  the  statute,  they  were  exchanged 
for  stock  in  the  railroad  company.  Four  of  the  judges 
concurred  in  the  opinion,  and  three  dissented. 

It  is  to  be  observed  that  the  court  does  not  refer  to 
or  overrule  Batik  of  Rome  v.  Village  of  Romtj  People 
V.  MiichelU  Town  of  Duaneshury  v.  Jenkins^  nor  Wil- 
liama  v.  Town  of  DuaTxenhurg,  supra. 

We  are  unable  to  reconcile  Horton  v.  Town  ofThomp' 
8ony  upon  the  points  now  raised,  with  the  doctrines  of 
those  cases  or  of  others  decided  in  the  Court  of  Ap- 
peals prior  to  People  v.  Batchellor,  It  certainly  cannot 
be  said  that  there  is  such  an  established,  fixed  con- 
struction by  that  court,  of  statutes  similar  to  those  of 
1868  and  1869,  or  to  the  confirmatoiy  act  of  1871,  as 
obliges  us  to  follow  Horton  v.  Township^  or  that  will 
Justify  any  one  in  saying  that  the  present  question  is 
finally  at  rest  in  the  courts  of  that  State.  But  inde- 
pendent of  any  such  consideration,  there  are  conclu- 
sive reasons  why  we  cannot,  in  opposition  to  our  own 
views  of  the  law,  as  expressed  in  numerous  oases, 
accept  the  principles  of  thut  case  as  decisive  of  the 
rights  of  the  present  parties.  When  the  act  of  April 
28, 1871,  was  passed,  it  was  the  established  doctrine  of 
the  highest  court  of  New  York,  as  it  was  of  this  court, 
that  the  Legislature,  unless  restrained  by  the  organic 
law  of  the  State,  could  authorize  or  require  a  municipal 
corporation,  with  or  without  the  consent  of  the  people, 
by  a  subscription  of  capital  stock,  to  aid  in  the  con- 
struction of  a  railroad,  having  connection  with  the 
public  interests  of  the  people  within  the  limits  of  such 
municipality,  and  to  provide  for  payment  by  an  issue 
of  bonds  or  by  taxation;  that  defects  or  omissions, 
upon  the  part  of  such  municipal  corporation  or  its  offi- 
cers, in  the  execution  of  the  power  conferred,  or  in  the 
performance  of  the  duty  imposed,  could  be  cured  by 
subsequent  legislation  — certainly,  where  the  corpora- 
tion had  received  the  benefits  which  the  original  sub- 
scription was  designed  to  secure.  As  therefore  the 
Legislature  might,  in  the  original  act  under  which 
these  bonds  were  issued,  have  authorized  or  required 
the  bonds  to  be  exchanged  directly  with  the  railroad 
company  for  capital  stock,  it  could  ratify  and  confirm 
such  exchange,  even  where  originally  illegal,  so  as  to 
make  the  bonds  binding  obligations  upon  the  town  in 
favor  of  all  who  then  held  them,  or  might  thereafter 
acquire  them,  in  good  faith  or  for  a  valuable  considera- 
tion. It  is  therefore  an  immaterial  circumstance  that 
the  recitals  in  the  bonds  may  have  furnished  notice 
that  they  were  issued  originally  in  violaiiion  of  the 
statute.  That  was  the  very  difficulty  which  the  act  of 
1871  was  designed  to  remove,  and  as  matter  of  law,  it 
was  removed,  if  regard  be  had  to  the  settled  doctrines 
of  this  court,  or  to  the  decisions  of  the  highest  court 
of  the  State  rendered  previous  to,  and  which  were  un- 
modified at,  the  passage  of  that  tict.  It  results  that 
from  that  moment  the  bonds,  by  whomsoever  held, 
whether  by  the  railroad  company  or  by  others,  became 
binding  obligations  upon  the  town,  as  much  so  as  if 
the  bonds  had  originally  been  sold  and  their  proceeds 
invested  in  the  stock  of  the  railroad  company,  as  re- 
quired by  the  acts  of  1868  and  1869.  If  the  rights  of 
those  holding  the  bonds  were  in  any  degree  affected  by 
the  subsequent  decision  ih  People  v.  BcUchelloTt  the 
later  decision  in  Toion  of  Duanetfburg  v.  Jeriking  re- 
stored the  law,  so  far  as  the  ooarti  of  New  York  were 
ooncerDed,  as  it  undoubtedly  wM  declared  to  be  at 
the  time  of  the  aotof  1871  w^i  poiMd.   The  defendant 


in  error  acquired  the  bonds  in  suit  In  1875,  before  the 
decision  in  Horton  v.  Town  of  Thompson^  and  when, 
according  to  the  principles  announced  in  Towih  of 
Dulinesburg  v.  Jenkins  and  many  prior  cases  in  the 
Court  of  Appeals,  the  act  of  1871  must  have  been  sus- 
tained as  a  valid  exercise  of  legislative  power.  He 
purchased  them  for  value  at  public  auction  in  the  city 
of  New  York,  without  notice  of  any  defense  thereto, 
or  of  the  pendency  of  any  suit  involving  their  validity. 
If  the  recitals  in  the  bonds  gave  notice  that  the  acts  of 
1868  and  1869  forbade  their  exchange  for  stock,  and  re- 
quired them  to  be  sold  and  their  proceeds  invested  in 
such  stock,  the  ptirchaser  is  also  presumed  to  have 
known,  not  only  that  such  exchange  had  been  legal- 
ized by  the  act  of  1871,  but  that  the  authority  of  the 
Legislature  to  pass  that  act  was  sustained  by  the  de- 
cisions of  the  highest  court  of  the  State  rendered 
prior  to  its  passage.  His  rights  therefore  should  not 
be  affected  by  a  decision  rendered  after  they  accrued, 
which  decision  is  in  conflict  with  the  law,  as  declared 
not  only  by  this  court  in  numerous  cases,  but  by  the 
highest  court  of  the  State,  at  and  before  the  time  he 
purchased  the  bonds. 

The  assignments  of  error  present  another  question 
which  it  is  our  duty  to  notice.  The  town  pleaded  in 
bar  of  the  action  a  judgment  of  the  Supreme  Court  of 
the  State  in  an  action  commenced  in  June,  1869,  by  the 
attorney-general  of  the  State,  on  the  relation  of 
Charles  Kilbourne  and  others,  taxpayers,  against  the 
commissioners  of  the  town  of  Thompson,  F.  C.  Oow- 
ley,  C.  L.  Colt,  Wm.  D.  Colt,  the  Monticello  &  Port 
Jervis  Railway  Company,  and  the  Town  of  Thompson. 
A  temporary  injunction  was  obtained  on  24th  June, 
1869,  restraining  the  respondents  and  each  of  them 
from  using,  loaning,  or  selling  the  bonds  and  from 
executing  any  other  bonds  based  upon  the  consents 
given  by  the  tax-payers.  But  that  injunction  was 
vacated  and  set  aside  on  27th  July,  1869.  A  final  de- 
cree was  rendered  in  1872  by  which  the  bonds  were 
declared  to  be  null  and  void,  and  they  as  well  as  the 
certificates  of  stock  exchanged  therefor  directed  to  be 
delivered  up,  by  the  respective  parties,  and  cancelled. 
The  general  ground  upon  which  the  decree  rested  was 
that  the  provisions  of  the  act  under  which  they  were 
issued  were  not  complied  with.  From  that  judgment 
no  writ  of  error  or  appeal  seems  to  have  been  prose- 
cuted. We  have  already  seen  that  the  entire  issue  of 
bonds  was  delivered  to  the  railroad  before  the  com- 
mencement of  that  action,  that  is,  in  May,  1869;  and 
that  after  the  dissolution  of  the  injunction,  to  wit,  in 
September  and  November,  1869,  a  large  portion  of  the 
bonds  had  found  their  way  Into  the  hands  of  others 
who  purchased  them  for  value  and  without  any  notice 
of  the  pendency  of  the  suit  in  the  Supreme  Court. 

There  is  an  insuperable  difficulty  In  the  way  of 
plaintiff  in  error  using  the  judgment  in  that  case  to 
defeat  the  present  action.  The  bonds  were  negotiable 
securities,  which  had  passed  from  the  town  before  the 
action  in  the  Supreme  Court  of  the  State  was  com- 
menced. Those  who  purchased  them  in  the  market 
pending  that  litigation,  or  after  it  terminated,  without 
notice  of  the  suit,  and  in  good  faith,  for  value,  could 
not  be  affected  by  the  final  decree.  Had  the  com- 
plainants cause,d  them  to  be  surrendered  to  the  cus- 
tody of  the  court  pending  the  suit,  they  could  have 
been  cancelled  in  pursuance  of  the  directions  contained 
in  the  final  decree.  But  the  actual  custody  of  the 
railroad  company  was  never  disturbed,  nor  sought  to 
be  disturbed.  The  knowledge  by  its  officers  of  the 
objects  of  the  action,  or  of  the  terms  of  the  final  decree, 
oould  not  affect  a  bona  fide  purchaser  for  value  who  had 
no  such  knowledge.  Our  decision  in  County  of  Warren 
v.  Ifarcy,  97  U.  S.  106,  which  is  partly  based  upon  ad- 
judications in  the  courts  of  New  York  {Murray  y. 
LUbum,  2  Johns.  Ch.  441,  and  Leitch  y.  WeUa,  48  K.  Y. 
686),  is  conolusive  upon  this  branch  of  the  ease. 
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It  U  Bcaroely  necessary  to  say  that  the  decrees  of  the 
Supreme  Court  of  the  State  cau  derive  no  special  force, 
as  agaiust  the  defeudaut  in  error,  by  reason  of  the 
third  section  of  the  act  of  April  28, 1871.  That  section 
only  protected,  from  the  operation  of  the  act,  any  ac- 
tion or  proceeding  at  law,  commenced  or  pending  at 
the  time  of  its  passage.  That  provision  furnishes,  per- 
haps, an  explanation  of  the  failure  of  the  Supreme 
Court,  in  its  opinion,  to  refer  to  the  act  of  1871,  which 
had  passed  before  its  final  decree  was  entered.  The 
purpose  of  the  third  section  was  only  to  require  exist- 
ing actions  or  proceedings  at  law  to  be  determined 
without  reference  to  that  act,  and  does  not  affect  the 
rights  of  a  bona  fide  purchaser  who  was  not  a  party  to 
the  suit,  and  was  without  notice  of  its  pendency. 

We  perceive  no  eror  in  the  record,  and  the  judgment 
is  affirmed. 


SERVICE  ON  NON-RESIDENT  INFANT. 


NEW  YORK  COURT  OF  APPEALS,  MARCH  25, 1881. 

INOERSOLL  y.  Mangam. 

In  an  action  of  foreclosure  the  statutory  provisions  as  to  ser- 
vice must  be  followed  to  give  jurisdiction  of  a  non-resident 
infant  under  fourteen  years  of  age.  Personal  service  in 
the  State  upon  his  only  parent,  who  appears  and  procures 
the  appointment  of  a  guardian  and  the  appearance  of  the 
guardian  in  the  action  are  not  enough. 

ACTION  to  foreclose  a  mortgage.  The  purchaser  at 
the  sale  refused  to  complete  his  purchase,  on  the 
ground  that  the  title  was  defective.  From  an  order 
requiring  him  to  take  title  he  appealed  to  the  General 
Term,  which  reversed  the  order.  From  the  order  of 
the  General  Term  plaintiff  appealed. 

John  Bradner  Perry ^  for  appeUant. 
S.  M,  &  2>.  E.  Meeker^  for  respondent. 

Andrews,  J.  The  purchaser  objected  to  the  title 
on  the  ground  that  the  summons  was  not  served  on  the 
infant,  William  Mangam.  The  action  was  for  the 
foreclosure  of  a  mortgage  executed  by  the  father  of 
the  infant,  who  died  prior  to  the  commencement  of 
the  action.  The  infant  is  under  fourteen  years  of  age, 
and  had  an  interest  in  the  mortgaged  premises  by  de- 
scent, as  heir  of  his  father,  and  resided,  when  the 
action  was  commenced,  with  his  mother  in  New  Jer- 
sey. The  summons  was  personally  served  on  the 
mother  in  this  State,  and  after  such  service,  upon  her 
application,  Simon  Dunne,  a  counsellor  at  law  of  the 
city  of  Brooklyn,  was  by  an  order  of  the  court  ap- 
pointed guardian  ad  litem  of  the  infant  defendant,  and 
appeared  and  put  in  a  general  answer  as  such  guardian. 
The  summons  was  not  served  on  the  infant,  either 
personally  or  by  publication,  and  if  such  service  was 
necessary  to  give  the  court  jurisdiction  to  render 
judgment  foreclosing  and  barring  the  infant's  inter- 
est in  the  premises,  the  title  is  defective  and  the 
purchaser  should  not  be  compelled  to  complete  his 
purchase. 

The  Code  enacts  that  a  civil  action  is  commenced  by 
the  service  of  a  summons  (§416).  Where  the  defend- 
ant is  an  infant  under  fourteen  years  of  age,  it  is  de- 
clared that  personal  service  must  be  made  by  deliver- 
ing a  copy  of  the  summons  within  this  State  to  the 
infant,  and  also  to  his  father,  mother  or  guardian,  or 
if  there  is  none  within  the  State,  to  a  person  having 
the  care  or  control  of  him,  or  with  whom  he  resides,  or 
in  whose  service  he  is  employed  (8  426). 

Service  on  the  infant  alone,  or  on  the  father,  mother, 
guardian  or  other  person  mentioned  alone,  does  not 
constitute  a  personal  service  within  the  statute. 
Service  on  both  must  concur  to  answer  its  requirement. 
Tbere  was  therefore  no  person^  service  of  the  sum- 


mons in  this  case,  and  there  was  no  attempt  to  serve 
by  publication. 

The  Code  also  provides  that  a  voluntary  geDeral  ap- 
pearance of  the  defendant  ia  equivalent  to  personal 
service  of  the  summons  upon  him  (8  424).  It  la  claimed 
that  the  appearance  by  the  guardian  ad  UUtn  waa  a 
voluntary  appearance  by  the  infant  within  thia  aeotiou. 
An  infant  must  appear  by  guardian'(8  471) ;  but  a  guard- 
ian can  only  be  regularly  appointed  for  an  infant  de- 
fendant after  service  of  the  summons  personally'  or  by 
the  substituted  mode  (in  certain  specified  casee)  as 
prescribed.  This  is  dearly  implied  by  the  language  of 
the  section  last  cited .  It  provides  that  the  guardian  is 
to  be  appointed  upon  the  application  of  the  iufaiit,if  he 
is  of  the  age  of  fourteen  years  and  upwarda,  and  appliea 
within  twenty  days  after  personal  service  of  the  aom- 
mons,  or  after  service  thereof  is  complete,  if  made  in 
the  other  mode  prescribed ;  or  if  he  is  under  that  age, 
or  neglects  so  to  apply,  upon  the  application  of  any 
other  party  to  the  action,  or  of  a  relative  or  friend  of 
the  infant.  The  application  in  both  oaaes  ia  to  be  made 
after  the  personal  or  substituted  service  has  been  made 
and  completed. 

The  order  for  the  appointment  of  the  guardian  ad 
litem  in  this  case  authorized  the  guardian  appointed  to 
appear  and  defend  the  action  in  l>ehalf  of  the  Infant; 
but  the  difficulty  is  that  the  order  waa  unauthorized, 
because  the  court  had  no  jurisdiction  over  the  infant 
or  to  appoint  a  guardian  ad  litem  when  thia  order  waa 
made,  by  reaaon  of  the  fact  that  the  infant  had  not 
l>een  brought  in  and  the  action  had  not  been  com- 
menced against  him  by  the  service  of  the  summons, 
which  is  the  statutory  mode  by  which  the  court  ac- 
quires jurisdiction  of  the  person  or  property  of  an  in- 
fant. The  appearance  by  the  guardian  was  not  there- 
fore an  appearance  by  the  infant,  and  waa  not  within 
section  424.  The  infant  was  incapable  of  consenting 
to  such  appearance,  and  the  guardian  could  not 
consent  to  the  exercise  of  jurisdiction  over  him  by 
an  appearance  not  preceded  by  the  service  of  procees. 

The  question  in  this  case  was  raised  in  Boatoortb  ▼. 
FandetooUcer,  53  N.  Y.  697,  but  was  not  decided,  the 
court  in  that  case  holding  that  it  did  not  appear  that 
the  infants  had  not  been  served,  and  in  the  absence  of 
such  proof  that  it  would  be  presumed  that  the  court 
which  rendered  the  judgment  had  jurisdiction.  It 
was  held  by  the  chancellor  in  Grant  ▼.  Vanschoon- 
hoven^  9  Pal.  256,  that  to  authorize  the  appointment  of 
a  guardian  ad  lit^m  of  infant  defendants  under  the 
146th  rule  in  Chancery,  the  petition  must  diatinotly 
show  that  the  Infant  had  been  served  with  prooeas,  or 
that  he  had  been  proceeded  against  as  an  absentee*  and 
an  order  obtained  for  his  appearance,  under  the  stato^ 
Infants  are  deemed  to  be  wards  of  the  court,  and  when 
brought  In  by  service  of  process  the  court  will  look 
after  and  protect  their  interests.  But  the  court  moat 
first  acquire  jurisdiction  before  they  are  bound  by  its 
judgment. 

There  is  no  Invariable  rule  defining  what  legal  pro- 
ceedings constitute  due  process  of  law  oonfeiring 
jurisdiction  to  deal  with  and  bind  the  property  of 
infants.by  judicial  proceedings.  Notice  lu  some  form, 
either  actual  or  constructive.  Is  essential,  but  the  Leg- 
islature may  prescribe  that  such  notice  shall  be  given 
to  the  parent  or  guardian  or  other  person,  as  repre- 
senting the  infant,  and  proceedings  in  conformity 
with  the  statute  in  such  oases  will  be  valid  and  the  in- 
fant will  be  bound. 

Under  the  Revised  Statutes,  In  proceedings  for  par- 
tition of  lands  by  petition,  jurisdiction  over  the  pei^ 
son  and  property  of  Infanta  waa  acquired  \>j  the  ap- 
pointment of  a  guardian;  In  the  first  tnatanoe,  upon 
notice  to  aach  Infants,  or  to  their  general  gaaidlan. 
Service  of  notice  upon  the  Infanta  was  not  indii* 
penaable  to  the  exercise  of  the  Jorisdictlon.  3  B.  8* . 
817,  f  2;  Oroghan  v.  JDiviny^on,  17  N.  T.  218. 
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The  provisions  of  the  Revised  Statutes  relating  to 
the  partition  of  lands  were,  hy  section  448  of  the  Code 
of  Procedure,  made  applioable  to  actions  for  partition 
so  far  as  the  same  could  be  applied  to  the  substance 
and  subject-matter  of  the  action,  without  regard  to 
form;  and  in  Ootendorfy.  Ooldschmidt,  Mss.  opln. 
1880,  it  was  held  that  under  the  provisions  of  the  Re- 
vised Statutes  and  of  the  Code  in  force  when  that 
action  was  commenced,  personal  service  of  the  sum- 
mons upon  an  infant  defendant,  in  an  action  of  parti- 
tion, was  not  essential  to  give  the  court  jurisdiction. 
Bat  this  is  an  action  for  foreclosure,  and  is  governed 
by  the  general  rules  applicable  to  other  actions. 

The  Legislature  has  seen  fit  to  prescribe  that  the 
summons  shall  be  served  on  infant  defendants.  This 
was  the  mode  defined  by  the  statute  for  acquiring  ju- 
risdiction over  their  persons  and  property. 

It  is  no  answer  to  the  objection  that  the  statute  has 
not  been  complied  with  in  respect  to  the  mode  of 
service,  that  the  infant  is  of  such  tender  years  that  he 
would  have  derived  no  benefit  from  the  service  if 
made ;  or  that  it  would  have  l>een  competent  for  the 
Legislature  to  have  provided  that  service  upon  the 
parent  or  guardian  should  stand  as  service  upon  the 
infant.  The  statute  has  pre8cril>ed  how  jurisdiction 
shall  be  acquired,  and  courts  cannot  dispense  with  its 
observance. 

The  order  should  be  afitoned. 

All  concur,  except  Rapallo,  J.,  absent. 


LIEN  UPON  CHATTELS  TO  BE  ACQUIRED. 
MIBSOUEI  SUPREME  COURT,  OCTOBER  TERM,  1880. 

Wright  v.  Bibchjeb's  Exegutob.*  * 

One  who  has  in  contemplation  the  purchase  of  personal  prop- 
erty may,  by  contract,  impose  a  lien  which  will  be  valid 
and  take  effect  when  the  proiMrty  is  acquired. 

The  proprietors  of  a  hotel  toolc  a  lease  for  a  term  of  years  upon 
an  unfinished  building  to  be  used,  when  completed,  as  part 
of  their  hotel.  The  rent  was  payable  monthly.  The  lease 
was  to  commence,  or  take  effect  on  the  first  of  the  month 
after  the  completion  of  the  building.  It  contained  a  stipu- 
lation that  aU  fixtures,  furniture  and  other  improvements 
should  be  bound  for  the  rent.  When  jhe  lease  was  signed, 
the  house  was  unfurnished,  but  before  it  took  effect  certain 
furniture  and  fixtures  had  been  placed  in  the  house.  HeZd, 
that  the  stipulation  created  a  lien,  valid  at  least  in  equity: 
that  this  lien  was  for  the  full  amount  of  the  rent  reserved, 
and  not  simply  for  any  portion  that  might  from  time  to 
time  become  delinquent,  and  that  it  had  priority  of  a  mort- 
gage given  after  the  iease  took  effect  but  before  any  rent 
became  delinquent,  to  a  iMrson  having  knowledge  of  the 
existence  of  tiie  stipulation. 

APPEAL  by  plaintiff  from  the  St.  Louis  Court  of 
Appeals.    Sufficient  facts  appear  in  the  opinion. 

if.  L.  Gray  and  J,  M.  Holmes^  for  appellant. 
Chas.  B.  B.  HotDvy,  W.  L.  Scott  and  W.  H,  H.  Bus- 
seK,  for  respondent. 

Henbt,  J.  This  cause  was  submitted  to  the  Circuit 
Court  on  the  6th  day  of  March,  1877,  upon  an  agreed 
statement  of  facts,  in  substance  the  following :  Bircher 
was  the  owner  of  a  six  story  building  in  St.  Louis,  on* 
the  south-east  comer  of  Sixth  and  Chestnut  streets, 
adjoining  the  Laclede  hotel,  and  on  the  7th  day  of 
February,  1873,  while  work  was  in  progress  upon  it  to 
convert  it  into  a  hotel  building,  leased  it  to  John  W. 
and  Walter  Malin,  to  be  used  by  them,  when  com- 
pleted, as  a  hoteL  The  date  of  the  lease  was  February 
7, 1878.  It  was  signed  in  duplicate,  each  of  the  two 
parties  receiving  one.  At  that  date  there  were  no  fix- 
tures or  furniture  in  the  building,  it  being  then  unfin- 
ished, but  they  were  afterward  to  be  placed  in  the 
building  by  the  Malins,  and  were  bo  placed  in  the  month 

*  To  appear  in  72  m^g^^^  jteports. 


of  July,  1863.     The  term  for  which  the  premises  were 

leased  was  ten  years,  to  commence  on  the day 

of ,  187 — ,  and  the  lessees  agreed  to  pay  an  annual 

rent  of  $32,000,  in  monthly  payments  of  12,660.66,  to 
be  made  on  the  last  day  of  each  month ;  and  It  was 
stipulated  in  the  lease  that  all  fixtures,  furniture  and 
other  improvements  should  be  bound  for  the  rent  and 
fulfillment  of  other  covenants  therein  contained,  on 
the  part  of  the  lessees,  [and  any  forfeiture  for  non-ful- 
fillment of  conditions  therein,  might  be  enforced  at 
any  day,  or  time  however  distant,  after  such  failure  or 
default  should  happen.  The  building  and  premises  to 
be  kept  free  from  nuisances,  and  not  to  be  underlet, 
except  the  basement,  without  the  lessor's  consent, 
^under  a  penalty  of  forfeiture.  The  concluding  stipu- 
lation of  the  lease  was  as  follows :  *  This  lease  shall 
commence  on  the  first  of  the  month  after  the  comple- 
tion of  said  building,  and  the  within  blanks  shall  be 
filled  that  day.  It  is  further  agreed  that  connection 
can  be  made  with  the  Laclede  hotel." 

The  Malins  were  proprietors  of  the  Laclede,  which 
was  furnished  for  hotel  purposes ;  and  after  the  com- 
pletion of  the  Bircher  building  they  used  the  two 
buildings  in  connection,  and  they  were  called  and 
known  as  the  Laolede-Bircher  hotel.  The  Bircher 
building  was  completed  about  the  1st  day  of  August, 
1873,  by  which  time  the  furniture  and  fixtures  in  con- 
troversy in  this  suit  were  placed  therein  by  the  lessees, 
and  the  blanks  In  the  lease,  specifying  the  date  of  the 
commencement  of  the  lease,  were  then  filled,  and  the 
instrument  duly  recorded.  On  the  9th  day  of  Feb- 
ruary, 1874,  John  and  Walter  Malin,  the  lessees,  bor- 
rowed of  Nannie  M.  Wright  125,000,  and  to  secure 
their  note  given  for  the  amount,  executed  a  deed  of 
trust  conveying  all  of  the  personal  property  in  the  two 
buildings  to  M.  L.  Gray,  as  trustee,  said  Nannie  M. 
Wright  then  having  actual  notice  of  the  provision  of 
the  lease  stipulating  for  a  lien  by  Bircher  on  the  prop- 
erty in  the  Bircher  building.  Afterward,  on  the  26th 
day  of  May,  1875,  they  lK>rrowed  of  said  Nannie  M. 
Wright  an  additional  sum  of  110,000,  and  to  secure 
their  note  for  that  amount  executed  another  deed  of 
trust  conveying  to  said  Gray  the  same  property. 
Bircher  entered  and  took  possession  of  the  property  in 
the  Bircher  building,  and  claiming  a  lien  upon  the 
goods  for  rent  in  arrear,  and  this  is  a  controversy  be- 
twixt him  and  Nannie  M.  Wright,  who  insists  that 
Bircher*8  lease  failed  to  create  a  lien,  either  in  law  or 
eqtiity,  upon  the  property  in  dispute.  The  judgment 
of  the  Circuit  Court  was  in  favor  of  Bircher,  and  on 
appeal,  was  affirmed  by  the  [Court  of  Appeals,  and  is 
here  an  appeal  from  that  judgment. 

One  of  the  principal  questions  discussed  by  counsel 
relates  to  the  validity  of  a  sale,  or  mortgage  of  goods 
and  chattels  not  in  esse  at  the  date  of  the  mortgage  or 
sale.  One  might  write  a  volume,  if  Inclined,  to  review 
all  of  the  adjudged  cases  on  the  subject.  We  are  not 
so  inclined,  and  deem  it  necessary  only  to  state  what 
we  regard  as  the  conclusion  reached  by  the  best  con- 
sidered cases.  It  has  been  frequently  and  ably  dis- 
cussed, both  In  the  English  and  American  courts,  and 
highly  respectable  authorities  might  be  cited  In  sup- 
port of  either  of  the  opposite  views  urged  by  the  re- 
spective counsel  here.  The  earlier  English  and  Ameri- 
can authorities,  we  think,  sanction  the  doctrine  con- 
tended for  by  the  counsel  of  Nannie  M.  Wright.  Jones 
V.  Richardson,  10  Mete.  488;  Moody  ▼.  Wrioht,  18  id. 
17;  Gardner  v.  McE^fen,  19  N.  Y.  126;  Head  v.  Good- 
win, 37  Me.  187;  Barnard  v.  EaUm^  2  Cush.  294;  Wins- 
low  ▼.  3lerc/uints  Insurance  Co.,  4  Meto.  306;  Codman 
V.  Freeman,  8  Cush.  306;  Otis  ▼.  SiU,  8  Barb.  106;  Lunn 
V.  Thornton,  1  Man.,  Gran.  &  S.  (C.  B.)  879.  The  doc- 
trine maintained  In  the  most  of  these  cases  was  dearly 
stated  In  OUs  v.  Sfll,  and  was  substantially  '*  that  a 
grant  of  goods,  not  in  existence,  or  which  do  not  l>e- 
i  long  to  the  grantor  at  the  time  of  the  ezeoutlon  of  the 
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deed,  is  void,  anleB  the  grantor  ratify  the  grant  by 
some  act  done  by  him  with  that  view,  after  he  has 
acquired  the  goods ;  that  an  assignment  of  property  to 
be  acquired  in  future,  if  valid  in  equity,  is  only  valid 
as  a  contract  to  assign  when  the  property  shall  be  ac- 
quired, and  is  not  an  assignment  of  a  present  interest 
in  the  property,  and  if  enforced  in  equity,  can  only  t>e 
enforced  as  a  right  under  the  contract,  and  not  a  trust 
attached  to  the  property  as  against  the  creditors  of  the 
assignor  or  mortgagor ;  that  the  mortgage  of  such  sub- 
sequently acquired  property  can  only  be  regarded  as  a 
mere  contract  to  give  further  mortgage  on  such  prop- 
erty, binding  on  the  mortgagor  personally,  and  the 
only  remedy  of  the  mortgagee  on  such  contract  is  as  a 
general  creditor." 

The  broadest  contrary  doctrine  was  announced  by 
Mr.  Justice  Story  in  Mitchell  v.  Winslow,  2  Story,  630, 
in  the  following  language:  *'It  seems  to  me  the  clear 
result  of  all  the  authorities,  that  whenever  the  parties, 
by  their  contract,  intend  to  create  a  positive  lien  or 
charge,  either  upon  real  or  personal  property,  whether 
it  is  then  in  esse  or  not,  it  attaches  in  equity  as  a  lien 
or  charge  upon  the  particular  property  as  soon  as  the 
assignor  or  contractor  acquires  a  title  thereto,  against 
the  latter,  and  all  persons  asserting  a  claim  thereto 
under  him,  either  voluntary  or  with  notice,  or  in  bank- 
ruptcy.*' This  has  been  followed  by  this  court  in  the 
case  of  Page  v.  Oardner,  20  Mo.  608;  in  New  York,  in 
the  case  of  Seymour  v.  C.  A  N.  F,  R.  R,  Co.,  25  Barb. 
806,  in  which  Otis  v.  SiU,  supra,  was  cited  and  dis- 
tinctly disapproved ;  also  in  Sillers  v.  Lester,  i8  Miss. 
626;  Benjamin  v.  ElmiraR.  R.  Co.,  49  Barb.  441;  Brett 
V.  Carter  (U.  S.  Dist.,  Mass.),  3  Cent.  L.  J.  286;  iifor- 
riU  V.  Noyes,  56  Me.  458,  and  in  England,  In  Langton  v. 
Horton,  1  Han.  649;  Holroyd  v.  MarshaU,  9  Jur.  (N. 
a)  213;  WhitwovthT.  Oanpa^n,  3  Han.  416 ;  Douglas  v. 
RusseU,  8  Jur.  512;  S.  C,  1  My.  &  K.  488.  The  opin- 
ion of  the  courts  in  Morrill  v.  Noyes,  delivered  by 
Davis,  J.,  is  an  able  review  of  the  authorities,  and 
states  the  doctrine  more  clearly  and  precisely  than  any 
other  case  to  which  our  attention  has  been  called.  It 
do€is  not  recognize  the  validity  of  mortgages  of  mere 
contingencies,  or  sales  on  mortgages  of  property  which 
**  the  mortgagors  might  purchase,  if  they  should  pur- 
chase any,"  but  the  sale  or  mortgage  must  relate  to 
property  then  in  the  contemplation  of  the  parties  to  be 
purchased  or  acquired  by  the  vendor  or  mortgagor. 

Hale  V.  Webb,  28  Mo.  408,  cited  by  appellant  as 
establishing  the  proposition  that  the  lien  declared  in 
the  lease  in  question  is  void  in  equity,  does  not  create 
a  trust  affecting  the  property.  This  is  a  misconception 
of  the  case.  But  one  question  was  discussed  in  that 
opinion,  and  that  was  the  effect  of  a  clause  in  the  mort- 
gage which  authorized  the  mortgagor  to  remain  in  pos- 
session of  the  mortgaged  property,  a  stock  of  hardware, 
and  continue  his  business  as  a  hardware  merchant, 
selling  the  goods,  etc.  This  clause  was  held  to  invali- 
date the  mortgage,  and  while  the  mortgage  included 
the  property  then  in  store,,  as  well  as  such  as  should  at 
any  time  during  the  existence  of  the  trust  belong  to 
the  mortgagor,  either  in  said  store  or  any  other  store 
or  place,  there  was  no  discussion  as  to  the  effect  of  that 
provision.  Napton,  J.,  did  observe  that:  ''The case 
of  Mitchell  V.  Winslow,  2  Story,  639,  referred  to  in  the 
opinion  of  this  court  in  Page  v.  Gardner,  20  Mo.  607, 
cannot  be  reconciled  in  all  respects  with  the  decisions 
of  this  court  in  Brooks  v.  Wimer,  20  id.  606,  and  seve-  * 
ral  subsequent  cases  reiterating  the  same  doctrine. 
So  far  as  the  case  {MitcheU  v.  Winslow)  goes  to  sustain 
the  judgement  in  Page  v.  Gardner,  no  exception  is  de- 
signed to  be  taken  to  it,  as  the  opinion  and  judgment 
in  that  case  is  not  supposed  to  conflict  with  the  views 
expressed  in  Brooks  v.  Wimer.  Now,  the  only  question 
In  Brooks  v.  Wimer  was,  as  to  the  effect  of  a  clause  in 
the  mortgage  permitting  the  mortgagor  to  retain  pos- 
session of  the  mortgaged  goods  and  "  dispose  of  them 


without  any  accountability  to  any  one  for  the-  proceeds 
of  the  sale.**  This  court  held  the  mortgai^  frauduleot 
upon  its  face,  while  in  Mitchell  v.  Winslow  the  eoo- 
trary  was  maintained,  and  it  is  that  portion  of  the 
opinion  of  Judge  Story  which  Judge  Napton  deelared 
in  conflict  with  Brooks  v .  Wimer.  In  Page  v.  Gardner, 
the  other  question  discussed  by  Mr.  Jastioe  Story  io 
liitcheU  V.  Winslou)  was  one  of  the  questions  under 
consideration  (while  the  point  upon  which  Brooks  r. 
Wimer  was  decided  was  not  before  the  oourt),  and  the 
views  of  Judge  Story  were  fully  approved,  and  in  B.ak 
V.  Webb  Judge  Napton  expressly  states  '*  that  no  ex- 
ception is  designed  to  be  taken  to  it,*'  evidently  refer- 
ring to  that  portion  of  the  opinion  of  Story,  J.,  which 
related  to  the  mortgage  property  to  be  acquired  subse- 
quently to  the  execution  of  the  mortgage.  We  vasj 
therefore  with  confldence  assert  that  the  doctrine  oif 
thill  court  on  the  subject  is  in  perfect  harmony  with 
that  announced  in  MitcheU  v.  Winslow,  and  we  see  no 
reason  to  depart  from  it. 

It  may  also  be  observed  that  by  the  last  atlpolatios 
of  the  lease  it  was  to  commence  on  the  Urst  of  the 
month  after  the  completion  of  the  building,  and  blanki 
left  in  the  lease  for  that  day  were  to  l>e  filled  wben 
the  lease  commenced  and  this  was  accordingly  done. 
When  the  lease  took  effect  the  property  waa  all  in  tbs 
building,  and  sufficiently  described  in  the  leaae  to  main 
the  lien  reserved  effective  in  equity  if  not  in  law. 

In  any  view,  however,  that  may  l>e  taken  of  the  case. 
Bircher  had  a  lien  upon  the  property  for  the  rent  tA 
become  due  by  its  terms.  If  a  lien  at  law,  then  good 
against  Mrs.  Wright  without  regard  to  any  notice  to 
her  other  than  that  Imported  by  the  record  of  the  lease. 
If  In  equity  only,  then  eqi^ally  good  against  her,  be- 
cause §he  had  notice  of  the  stipulation  in  the  lease 
when  she  accepted  her  mortgages 

The  position  that  the  lien  was  only  for  rent  that 
might  at  any  time  be  in  arrear,  and  there  being  nontt 
in  arrear  when  the  mortgages  of  Nannie  M.  Wright 
were  executed,  there  was  no  lien  in  favor  of  Blroher 
at  that  time,  cannot  be  maintained.  By  a  fair  ooo- 
stmctlon  of  the  lease  the  lien  reserved  was  for  the  fall 
amount  of  the  rents,  which  by  its  provisions  wouhl 
accrue  within  the  term  for  which  the  house  was  let 
It  was  not  to  secure  the  flrst  installment  of  rent  which 
the  lessees  might  fail  to  meet,  only,  as  counsel  contend, 
but  each  installment,  and  it  created  a  lien  as  well  for 
the  last  as  for  any  preceding  installment.  The  Court 
of  Appeals,  in  its  opinion  in  the  case,  fully  and  satis- 
factorily disposed  of  that  question,  and  therefore  it  U 
only  necessary  to  state  our  conclusion  on  the  subject. 
All  concurring,  the  judgment  is  affirmed. 


NEW  YORK  COURT  OF  APPEALS  ABSTRACT. 

ESTOPPEIr-GERTinCATB  OF  NO  DKWKSSm,  AOOOMPA- 
NTING  MOBTOAOB,  PRSOIiUDES  DKFKNSB  OF  UBUBT 
AGAINST  INNOGENT  HOLDER  FOR  TAXtUB. — B.  exeOUtsd 

a  bond  and  mortgage  to  F.,  conditioned  to  secure 
$4,000.    At  the  same  time  he  made  a  oertifloste  in 
writing,  bearing  even  date  with  the  mortgage,  whloh  hs 
signed  and  verified  as  true  of  his  own  knowledga 
whereby  he  declared  *'  that  the  said  mortgage  it  a  valid 
lien  upon  the  premises  therein  described  to  the  foil 
amount  of  $4,000  of  principal ;  *'  that  it  is  just^  owisf 
and  unpaid  thereon,  and  that  said  mortgage  will  be  s 
good  and  valid  lien  upon  the  premises  therein  de- 
scribed, in  the  hands  of  an  assignee  thereof,  to  tiie  fsll 
amount  of  said  principal  and  interest;  that  he  liadso 
defense  to  the  mortgage  or  bond  either  in  lav  or 
equity,  or  any  part   thereof.      The  oertifteate  sb* 
stated,  **and  I  do  further  certify  that  I  have  leeeiw' 
notice  of  the  Intended  assignment  of  aaid  bond  st^ 
mortgage  by  said  F.  to  8.  and  G.,  and  that  MMh  mtlp^ 
ment  will  be  taken  on  the  fUthand  ovBdIt  UmiI  all  tt* 
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matters  herein  stated  aro  tme."  The  bond  and  mort- 
gage were,  a  few  days  after  their  execution,  assigned 
bj  F.  to  8.  and  G..  and  bj  8.  and  G.,  about  a  year 
thereafter,  assigned  to  plaintiff,  who  relying  upon  the 
representations  contained  in  the  certificate,  purchased 
and  paid  for  said  bond  and  mortgage  $4,000.  Held,  in 
an  action  to  foreclose  the  mortgage,  that  B.  was  estop- 
ped by  the  certificate  from  setting  up  the  defense  of 
usury  in  the  inception  of  the  mortgage  against  plaint- 
iff. It  is  well  settled  that  where  an  assignee  takes  a 
ohose  in  action  by  assignment,  with  the  debtor's 
assent,  although  he  merely  stands  by  in  silence,  the 
debtor  is  estopped  to  impeach  it.  Wilson's  Executor 
V.  McLaren,  19  Wend.  662.  Much  more  should  he  be 
estopped  as  against  the  assignee  for  value,  by  the  ex- 
plicit written  declaration  that  he  has  no  defense  or 
set-off  to  the  debt  assigned,  and  the  principle  on  which 
the  doctrine  stands  extends  even  to  the  defense  of 
usury.  8myth  v.  Munroe,  post;  Payne  v.  Burnham, 
62  N.  Y.  69.  The  person  by  whom  the  doctrine  is  in- 
voked must  not,  however,  be  a  stranger  to  the  transac- 
tion. In  this  case  the  certificate  is  to  be  taken  as  if 
directed  to  whom  it  might  concern,  and  plaintiff  is 
entitled  to  the  benefit  of  it.  There  is  authority  for 
this  result.  See  Howe  v.  Cole,  51  N.  H.  287;  Holbrook 
V.  N.  J.  Zinc  Co.,  57  N.  Y.  616:  Ashtou's  Appeal,  73 
Penn.  St.  153;  2  White  &  Tud.  Lead.  Cas.  Eq.  1673. 
The  certificate  is  not  by  its  terms  limited  to  8.  and  G., 
but  is  addressed  to  any  person  who  thereafter  occupies 
to  the  mortgage  the  relation  of  assignee.  Even 
though  tho  certificate  would  not  avail  S.  and  G .  by 
reason  of  their  knowledge  of  its  falsity,  plaintiff  may 
avail  himself  of  it.  He  is  protected  by  the  same  prin- 
ciple which  a  bona  fide  purchaser  for  value  and  with- 
out notice  necessarily  invokes,  although  the  title  comes 
to  him  from  a  person  in  whose  hands  it  is  affected 
with  notice  (Story's  Eq.  Jur.,  8§  409,  410)  and  through 
which  one  who  buys  a  negotiable  chose  in  action  is 
protected  against  the  claim  of  the  true  owner,  when 
the  latter  has,  by  his  affirmative  act,  conferred  appa^ 
rent  title  upon  another.  Moore  v.  Metropolitan  Nat. 
BJc.,  65  N.  Y.  41 ;  McNeil  v.  Tenth  Nat.  Bk.,  46  id.  325. 
The  certificate,  though  bearing  the  same  date,  has  a 
greater  effect  than  if  the  same  language  was  embraced 
in  the  mortgage,  no  fraud  being  practiced  in  obtaining 
it.  If  the  statement  was  in  the  mortgage  it  would  fall 
with  the  contract,  because  of  the  statute  which  would 
annul  the  instrument.  Otherwise  where  it  is  separate. 
See  Clark  v.  Sisson,  22  N.  Y.  312;  Mechanics'  Bank  v. 
Townsend,  29  Barb.  669.  In  Wilcox  v.  Howell,  44  N. 
Y.  398,  the  defense  was  not  usury  but  fraud,  and  both 
mortgage  and  certificate  were  obtained  by  it.  Judg- 
ment reversed.  Weyh  v.  Boylan,  Opinion  by  Dan- 
forth,  J. 
[Decided  May  31, 1881.] 

CBRTIPICATB    OF  NO     DEFENSE,    ACCOMPANriNO 

M ORTQAQE  ASSIGNED  TO    SUPERINTENDENT   OF   INSUR- 
ANCE DEPARTMENT—  USURY  —MARRIED  WOMAN.  —In 

this  case  M.  and  his  wife  executed  a  bond  and  mort- 
gage, and  concurrent  therewith,  an  instrument  con- 
senting to  the  assignment  of  the  same  to  the  superin- 
tendent of  the  insurance  department  of  this  State. 
They  also  executed  a  certificate  to  the  effect  that  to 
the  bond  and  mortgage  there  was  no  legal  or  equitable 
defense.  This  bond  and  mortgage  was  assigned  and 
received  in  the  ordinary  routine  of  business  of  the  in<* 
surance  'department,  and  it  was  the  practice  then  to 
require  a  certificate  of  the  same  tenor  and  effect  in  all 
transactions  of  the  same  character.  This  bond  and 
mortgage  were  taken  by  the  department  for  the  pro- 
tection of  the  policy-holders  of  an  insurance  company, 
under  the  provisions  of  the  statute.  Held,  that  the 
superintendent  of  the  insurance  department  was  enti- 
tled to  avail  himself  of  the  benefit  of  the  certificate  to 
estop  M.  and  his  wife  from  setting  up  the  defense  of 


usury,  npon  a  foreclosure  of  the  mortgage.  See  L* Amo- 
reux  V.  Vischer,  2  N.  Y.  278;  Mason  v.  Anthony,  3 
Keyes,  609;  Payne  v.  Burnham,  62  N.  Y.  60.  See,  also, 
Malloney  v.  Horan,  49  id.  Ul;  Wilcox  v.  HoweU,  44  Id. 
800.  The  wife  of  M.  could  not  set  up  that  she  had  no 
knowledge  of  the  purpose  of  the  certificate.  It  would 
not  be  safe  or  in  accordance  with  any  sound  principle 
to  hold  that  a  married  woman  is  exonerated  from  the 
statements  she  has  made,  by  reason  of  her  ignorance. 
The  superintendent,  as  trustee  for  the  benefit  of  the 
policy-holders  in  the  insurance  company,  may  avail 
himself  of  the  estoppel.  It  i»his  duty  to  convert  the 
securities  into  money  and  distribute  them  to  the  ces- 
tuis  que  trust,  Ruggles  v.  Chapman,  59  N;  Y.  163;  8. 
C,  64  id.  557;  In  re  Att'y-Gen.  v.  M.  L.  Ins.  Co.,  13 
Hun,  115;  8.  C,  74  N.  Y.  617.  Judgment  afl^med. 
Smyth  V.  Munroe.  Opinion  by  Miller,  J. 
[Decided  March  1,  1881.] 

Evidence  —  IMPEACHING  witness— inquirt  as  to 

REPUTATION   FOR  TRUTH   NOT   CONFINED  TO  TIME  AT 
WHICH  WITNESS  GIVES  TESTIMONY.  —A  WltUCSS  Called 

to  Impeach  E.,  a  witness  for  the  opposing  side,  whose  • 
testimony  had  been  taken  upon  a  commission,  testified 
that  he  had  known  E.  intimately  fifteen  or  eighteen 
years,  and  was  then  asked  what  his  reputation  was  for 
truth  and  veracity.  This  question  was  objected  to  on 
the  ground  that  it  was  directed  to  the  reputation  of  E. 
at  the  time  of  the  trial,  and  not  to  his  reputation  at 
the  time  the  commission  was  executed,  about  eighteen 
months  before.  Held,  that  the  objection  was  not 
tenable,  general  reputation  Is  not  usually  the  growth 
of  a  day  or  month  but  results  In  most  cases  from  a 
course  of  conduct  for  a  period  of  time.  Proof  that 
the  reputation  of  a  witness  Is  now  bad  might  justify 
the  jury,  in  tho  absence  of  contradicting  evidence.  In 
inferring*  within  reasonable  limits  as  to  time,  that  it 
was  bad  before  the  day  of  the  trial.  The  trial  judge 
may  control  the  range  of  inquiry,  and  It  Is  for  the  jury 
to  determine  the  weight  of  the  evidence.  Judgment 
affirmed.  Dolner  v.  Ward.  Opinion  by  Andrews,  J. 
[Decided  March  22, 1881.] 

Practice  —  WHAT  affidavit  to  procure  order 

OF  PUBIilCATION  MUST   SHOW  —  OLD  CODE,  §  135.  —  An 

affidavit  upon  which  an  order  of  publication  under 
section  135  of  the  Code  of  Procedure  was  granted, 
stated  that  *'  the  defendant  has  not  resided  within  the 
State  of  New  York  since  March,  1877,  and  deponent  is 
informed  and  believes  that  defendant  is  now  a  resi- 
dent of  San  Francisco,  California."  There  was  no 
other  allegation  to  show  that  defendant  could  not  be 
found  in  the  State.  Held,  that  the  affidavit  was  insuf- 
ficient in  not  showing  that  the  defendant  could  not, 
after  due  diligence,  be  found  within  the  State.  If  evi- 
dence upon  which,  in  such  a  case,  an  order  of  publica- 
tion is  granted,  has  a  legal  tendency  to  show  that 
diligence  has  been  employed  and  that  defendant  could 
not  be  found,  the  jurisdiction  will  be  sustained,  though 
such  evidence  is  slight.  Staples  v.  Fairchild,  3  N.  Y. 
46.  But  an  affidavit  merely  showing  non-residence, 
without  proof  as  to  where  defendant  actually  was  at 
the  time,  is  not  enough.  In  Belmont  v.  Comen,  82  N. 
Y.  256,  the  affidavit  contained  allegations  tending  to 
show  that  an  effort  had  been  made  to  find  defendant 
in  the  State,  and  that  he  was  not  there,  hence  it  con- 
fers jurisdiction  to  pass  upon  the  proof.  In  Howe 
Machine  Co.  v.  Pettibone,  a  certificate  of  the  sheriff 
set  forth  that  he  had  used  due  diligence  to  find  de- 
fendant, but  from  the  best  information  he  could  ob- 
tain he  learned  that  he  had  left  the  State.  The  precise 
point  considered  has  never  been  presented  to  this 
court,  and  the  authorities  on  this  subject  in  the  Su- 
preme Court,  which  are  numerous,  are  quite  conflict- 
ing. Order  reversed.  Carletony,  Carleton.  Opinion 
by  Miller,  J. 
[Decided  May  13, 1881.] 
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Statute  of  IjImitation  —  in  action  for  fai^e 
imprisonment  —  imprisonment  under  warrant 
set  aside  —  order  setting  aside  reversed  —  new 

WARRANT  ORDERED   BUT  NOT  ACTED  ON.  — In    ail  OO- 

tiou  for  false  imprisoumeut  it  appeared  that  plaiutiff 
D.  was  arrested  under  the  Stillwell  act,  iu  proceedinxs 
instituted  by  defendant,  by  a  warrant  from  the  Superior 
Court  of  New  York,  on  the  15th  of  November,  1876,  and 
detained  subject  thereto  until  Feb.  3,  1877,  when  the 
Superior  Court  dismissed  and  vacated  the  warrant, 
exonerated  D.'s  bail,  and  discharged  from  custody 
and  set  him  at  liberty.  Thereafter  defendant,  by  cer- 
tiorari removed  the  proceedings  into  the  Supremo 
Court,  and  at  a  General  Term  on  October  15, 1877,  Ihe 
determination  of  the  Superior  Court  was  reversed  and 
an  order  entered  to  that  effect.  This  order  was,  Jan . 
7, 1878,  made  the  order  of  the  Superior  Court,  which 
court  directed  that  D.  bo  ''required  to  appear  under 
the  original  warrant  and  proceedings,**  and  that  his 
bail  produce  him  Jan.  15,  for  further  proceedings  ac- 
cording to  law.  At  that  date  defendant  appeared 
voluntarily  in  the  Superior  Court.  That  court  made 
an  order  directing  **  that  a  commitment  be  issued  to 
the  sheriff  directing  that  ho  rearrest  D.,*'  etc.  D.  was 
not  rearrested.  The  order  of  the  court  was  affirmed 
at  its  General  Term,  and  upon  appeal  by  D.  to  the 
Court  of  Appeals  reversed.  Held,  thas  the  right  of 
action  for  false  imprisonment  accrued  Feb.  8, 1877.  and 
the  statute  began  to  run  at  that  time.  The  continu- 
aioe  of  the  proceedings  did  not  continue  the  arrest, 
and  the  order  of  the  Superior  Court  directing  a  rearrest 
not  acted  upon  did  not  operate  to  revive  the  former 
warrant,  as  the  order  was  contrary  to  law  and  invalid. 
The  bonds  did  not  remain  for  they  had  been  discharged 
and  were  void.  Authorities  cited:  Caldwell  v.  Col- 
gate, 7  Barb.  253;  Homan  v.  Brinlferhoff,  1  Den.  184; 
Coleman  v.  Bean,  3  Keyes,  97;  Dusenbury  v.  Keiley, 
57  How.  274;  Wood  v.  Dwight,  7  Johns.  Ch,  295;  People 
V.  Bowe,  81 N.  Y.  45;  Wamo  v.  Constant,  4  Johns.  32; 
Doyle  V.  Russell,  80  Barb.  305.  Judgment  affirmed. 
Dusenbury  v.  Keiley.  Opinion  by  Finch,  J. 
[Decided  May  31, 1881.] 


UNITED  STATES   SUPREME  COURT  AD- 

STRACT. 

Confmct  of  law  — grant  by  Conqress  of  land 
TO  State  in  trust— limit  of  power  of  State  Leg- 
islature. —  In  18G4  the  United  States  granted  to  the 
State  of  California  the  Yosemite  Valley  and  the  Mari- 
posa Big  Tree  Grove,  **  with  tho  stipulation,  neverthe- 
less, that  the  State  shall  accept  this  grant  upon  the  ex- 
press condition  that  the  premises  shall  be  held  for 
public  use,  resort,  and  recreation,  and  shall  be  inaliena- 
ble for  all  time ;  the  premises  to  be  managed  by  the 
governor  of  the  State  and  eight  other  commissioners, 
to  be  appointed  by  the  executive  of  California,  who 
shall  receive  no  compensation  for  their  services.**  13 
Stat.  325,  chap.  184.  In  18GG  the  State  of  California, 
by  an  act  of  the  Legislature,  accepted  this  grant  **upon 
the  conditions,  reservations  and  stipulations  contained 
in  the  act  of  Congress.**  Held,  that  while  the  State  of 
California  could  not  commit  the  management  of  the 
property  granted  to  any  other  board  than  the  one  pro- 
vided in  the  act  of  Congress,  or  control  the  executive 
in  the  exercise  of  his  authority,  a  State  statute  provid- 
ing that  the  term  of  office  of  a  commissioner  should  be 
four  years  would  be  valid.  So  would  one  providing  a 
corporate  name  in  which  the  commissioners  might  sue 
and  be  sued ;  that  they  might  make  rules  not  incon- 
sistent with  the  Constitution  of  the  United  States  or 
of  California,  or  of  the  act  making  the  grant,  or  any 
law  of  Congress  or  the  Legislature ;  that  they  should 
hold  their  first  meeting  at  such  time  and  place  as  should 
be  designated  by  the  governor ;  that  a  majority  should 


ooustitute  a  quoiuim  for  the  transaction  of  busineM; 
that  they  should  appoint  a  president  and  secretaiy  as 
well  as  a  guardian  of  the  property,  and  that  they 
should  report  through  the  governor  to  the  liegidlatuie 
at  every  regular  session.  Judgment  of  California  Su- 
preme Court  affirmed.  Aahburtier  v.  People  of  CaU' 
fomia.  Opinion  by  Waite,  C.  J. 
[Decided  March  7,  1881.] 

Equitable    action  — to    charge    coBPORATioir 
with   lien   for  property   of  infants  invested 

therein  by  guardian  —  WHEN  SUCH  LIEN  HOT 
ALLOWABLE  —  PARTNERSHIP  —  INFANT'S  ESTATE  IH 
FIRM —CONSTITUTIONAL  LAW  —  VALIDITY  OF  SPE- 
CIAL ACT  BY  State  Legislature  affectino  now- 

RESIDENT  infant's  ESTATE  —  INFANTS  —  ACT  OF  QUAE- 

DiAN  —  RATIFICATION.  —  Provious  to  1843  A.  and  B., 
brothers,  carried  on,  under  the  firm  name  of  A.  &  B^ 
manufacturing  business  in  Rhode  Island.    That  year 

A.  died,  leaving  a  widow,  C.  and  D.,  his  two  sons,  and 
two  daughters.  The  partnership  property  was  then 
estimated  worth  1100,000.  B.  continued  to  carry  oo 
the  business  in  the  same  name  for  the  benefit  of  him- 
self and  his  brother's  estate,  the  widow,  who  had 
taken  letters  of  administration  on  that  estate,  allowing 
the  estate  to  remain  in  the  firm.  About  1866  B.  took 
into  partnership  with  him  his  son  R  and  his  oephewt 
C.  and  D.,  and  during  that  year  died,  leaving  a  widow, 
his  son  and  four  grandchildren,  F.,  G.,  and  two  others, 
all  infants  under  fourteen  years  of  age,  children  of  a 
deceased  daughter,  who  lived  in  New  York  with  their 
father.  At  the  death  of  B.  the  business  of  the  firm 
was  largely  extended,  and  its  property  was  estimated 
worth  13,000,000.  C.  D.  &  E.  continued  to  carry  on  the 
business  under  the  old  firm  name,  the  estate  of  B.  re- 
maining in  the  business.  To  this  the  father  of  the 
iiffants  who  carried  on  business  in  New  York  in  con- 
nection with  that  of  the  firm,  consented,  as  did  also 
their  property  guardian  in  Rhode  Island,  the  widow  of 

B.  and  the  administratrix  of  his  estate.  At  that  time 
the  business  was  highly  prosperous.  No  change  in  the 
business  took  place  until  1865,  except  that  £.  sold  hif 
interest  to  C.  &  D.  In  1865  it  was  proposed  to  transfer 
the  business  to  a  corporation  organized  under  a  char- 
ter previously  granted  by  the  Legislature  of  Rhode 
Island,  and  upon  the  Joint  petition  of  the  father  of  the 
infants  and  their  property  guardian  the  Legislators 
passed  a  resolution  authorizing  the  guardian  to  convey 
the  minors*  interest  in  the  business  to  the  corporation 
and  receive  in  return  stock  in  the  corporation  of  a 
valuo  equal  to  such  interest,  which  was  done.  From 
the  appraisement  made  of  the  property  of  the  basinesi 
at  that  time  it  appeared  to  have  been  largely  increased 
in  value  since  1856.  After  this  transfer  the  guardian 
presented  her  accounts  to  the  probate  court  as  admin- 
istratrix and  guardian,  and  the  account  was  passed 
and  she  discharged  and  a  new  guardian  appointed  for 
the  infants.  The  infant  F.,  a  daughter,  became  of  age 
in  1866,  and  6.  in  1868.  F.  married  iu  1869.  G.  acqui- 
esced in  tho  conduct  of  the  business,  drew  money  from 
the  profits,  asked  for  information  as  to  his  rights, 
which  was  furnished  him  up  to  1873,  when  theoorpors* 
tioii  became  insolvent  and  made  an  assignment  for 
creditors.  Annual  accounts  were  rendered  to  F.  antU 
1873.  At  the  time  of  the  transfer  to  the  corporation 
the  business  was  profitable,  and  continued  for  soms 
years  to  l>e  so.  In  1875  F.  andG.  brought  action  (o 
establish  a  lien  on  the  property  of  the  corporation  as- 
signed for  creditors  to  tho  extent  of  their  original 
interest  in  the  firm.  The  bill  charged  fraud  and  con- 
cealment on  the  part  of  those  managing  plaintilb*  in- 
terests in  the  transformations  thnmgfa  which  th«f 
went.  This  was  denied,  and  the  laches  and  aoquto** 
cence  of  plaintiffs  set  up.  There  was  noevidenoeto 
sustain  the  charge  of  fraud.  Held,  that  thfi  notion 
could  not  be  maintained.    (1)  The  partien  beiiilleiilllf 
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iDterested  ir  this  case  were  f  orinerlj  the  personal  rep- 
resentatives of  A  and  B.,  namely,  the  two  widows  of 
said  A.  uid  B.,  the  administratrixes  respectively  of 
their  estMes.  The  ultimate  beneficiaries  could  onlj 
reach  the  property  through  them.  If  they  abased  their 
trust  they  would  be  liable  to  their  respective  cestui  que 
triiats.  They  had  the  power,  if  they  saw  fit,  unless  re- 
strained by  their  beneficiaries,  to  allow  the  estates  of 
their  deceased  intestates  to  be  continued  in  the  busi- 
ness of  the  partnership;  and  if  it  was  continued  by 
their  allowance  and  consent,  the  property  became  lia- 
ble to  the  partnership  debts  subsequently  incurred  as 
well  as  to  prior  debts;  but  with  this  qualification,  that 
the  property  which  remained  unchangred  was  still  sub- 
ject to  the  partnership  lien  in  preference  to  after- 
incurred  debts;  whilst  new  property  which,  in  the 
course  of  business,  took  the  place  of  the  old,  was  not 
subject  to  said  lien  in  preference  to  such  debts.  This 
seems  to  be  the  result  of  the  cases,  though  they  are 
apparently  somewhat  in  conflict.  A  cursory  reading 
of  the  opinion  in  Bkipp  v.  Harwood  (1747),  2  Swanst. 
537,  and  Lord  Hardwicke's  opinion  in  the  same  case  on 
appeal;  West  v.  Skipp,  1  Yes.,  Sr.,  239,  and  the  opin- 
ions in  Stockeu  ▼.  Dawson,  9  Beavan,  239,  and  same 
case  on  appeal,  17  L.  J.  (Ch.)  282,  would  lead  to  the 
conclusion  that  the  executor's  lien  in  such  cases  at- 
taches to  the  whole  property,  as  well  that  newly  ac- 
quired as  that  which  remains  of  what  was  in  existence 
at  the  testator's  or  intestate's  decease.  But  this  is 
inconsistent  with  the  decisions  in  Nerot  v.  Burnand,  4 
Russ.  247,  and  Pajne  v.  Hornby,  25  Beavan,  280;  S.  C, 
4  Jur.  (N.  S.)  446,  which  hold  that  where  the  business 
is  carried  on  with  the  ebnsent  of  the  out-going  partner 
or  the  representative  of  the  deceased  partner,  debts 
incurred  during  that  period  have  a  preference  over  the 
partnership  lien  upon  all  newly-acquired  property.  A 
comparison  of  the  cases  will  show  that  the  rule  laid 
down  by  Lords  Hardwicke  and  Cottenham  in  West  v. 
Skipp  and  Stockeu  v.  Dawson,  was  applied  by  them  to 
cases  in  which  the  property  of  the  retiring  or  deceased 
partner  was  used  in  the  business  against  the  will,  or 
without  the  consent  of  the  persons  entitled  thereto. 
The  law  is  laid  down  with  much  accuracy  in  the  last 
edition  of  Lindley  on  Partnership,  700-702,  where  It  is 
said :  **  Whilst  the  partnership  lasts,  the  lien  attaches 
to  everything  that  can  be  considered  partnership 
property,  and  is  not  therefore  lost  by  the  substitution 
of  new  stock  for  old.  Further,  on  the  death  or  bank- 
ruptcy of  a  partner,  his  lien  continues  In  tf^or  of  his 
representatives  or  assignees,  and  does  not  terminate 
until  his  share  has  been  ascertained  and  provided  for 
by  the  other  partners.  But  after  the  partnership  is 
dissolved,  the  lien  Is  confined  to  what  was  partnership 
property  at  the  time  of  the  dissolution,  and  does  not 
extend  to  what  may  have  been  subsequently  acquired 
by  the  persons  who  continue  to  carry  on  the  business." 
Sir  John  Romilly,  in  giving  judgment  in  Payne  v. 
Hornby,  cited  above,  after  admitting  that  by  a  mort- 
gage of  his  stock  in  trade  a  man  might  bind  after-ac- 
quired property  (as  to  which  see  Holroyd  v.  Marshall, 
10  H.  L.  Cas.  191),  said :  ''But  on  the  death  of  a  partner 
the  case  is  altogether  different.  There  is,  as  Lord  Eld  on 
very  accurately  expresses  it,  *  a  quasi  Hen ; '  there  is, 
in  point  of  fact,  only  a  right  to  the  specific  property. 
The  executors  of  the  deceased  partner  are  joint  ten- 
ants with  the  surviving  partners,  and  accordingly  they 
are  entitled  to  require  the  surviving  partners  to  do  one 
of  two  things  —  either  to  wind  up  the  partnership  busi- 
ness at  once,  or  to  fix  the  value  of  the  testator's  prop- 
erty and  secure  payment  of  the  amount.  *  *  *  If 
the  executors  do  not  apply  for  a  receiver,  but  simply 
file  a  bill  for  the  winding  up  of  the  partnership,  I  ap- 
prehend that  the  new  stock  which  has  been  acquired 
during  the  time  that  the  business  has  been  carried  on 
by  the  Burviviiig  partner  belongs,  in  the  first  place,  to 
the  creditors  who  have  been  created  by  such  subse- 


quent dealings,  and  not  to  the  creditors  of  the  old 
partnership;  and  that  it  is  the  duty  of  the  executors, 
if  they  wish  to  prevent  any  dealing^  with  the  stock,  to 
come  at  once  to  this  court  for  the  appointment  of  a 
receiver;  otherwise  they  in  fact  sanction  the  com- 
mission of  a  fraud,  by  leading  the  subsequent  creditors 
to  believe  that  they  are  dealing  with  a  person  who  is 
liable  out  of  his  stock  in  trade  to  discharge  their 
debts."  4  Jurist  (N.  8.)»  446.  These  remarks  of  the 
Master  of  the  Rolls  have  respect  to  the  rights  of  credit- 
ors. As  between  the  surviving  partners  themselves 
and  the  representatives  of  the  deceased  partner,  the 
Hen  of  the  latter  wlU  extend  to  af  ter-acqplred  property 
resulting  from  the  employment  of  the  partnership 
stock,  so  as  to  entitle  them,  at  their  option,  either  to 
demand  a  share  of  the  profits,  or  interest  on  the  value 
of  the  decedent's  share  at  the  time  of  his  death ;  unless 
the  transactions  between  them  have  been  such  as  to 
indicate  a  sale  of  the  deceased  partner's  share  to  the 
survivors.  A  sale,  however,  can  hardly  be  inferred 
where  no  steps  have  been  taken  to  ascertain  the  value 
of  the  share.  (2)  The  authority  given  by  the  Legisla- 
ture to  the  g^uardlan  of  the  infants  to  transfer  their 
property  to  the  corporation  was  a  complete  justifica- 
tion of  her  acts  on  that  behalf.  With  regard  to  the 
general  legislative  power  of  a  State  to  act  upon  persons 
and  property  within  the  limits  of  its  own  territory 
there  can  be  no  doubt.  Mr.  Justice  Story  lays  down 
three  fundamental  rules  on  the  subject  of  private 
international  law ;  the  first  of  which  Is,  ^*  that  every 
nation  possesses  an  exclusive  sovereignty  and  jurisdic- 
tion within  Its  own  territory."  And  he  adds.  *'The 
direct  consequence  of  this  rule  is,  that  the  laws  of 
every  State  affect  and  bind  directly  all  property, 
whether  real  or  personal,  within  its  territory,  and  all 
persons  who  are  resident  within  It,  whether  natural- 
born  subjects  or  aliens,  and  also  all  contracts  made  and 
acts  done  within  it."  The  second  rule  declares  that 
no  State  or  nation  can,  by  its  laws,  directly  affect  or 
bind  property  out  of  its  own  territory,  or  persons  not 
resident  therein.  The  third  is,  that  whatever  force 
and  obligation  the  laws  of  one  country  have  in  an- 
other depend  solely  upon  the  laws  of  the  latter,  that 
is,  upon  the  comity  exercised  by  it.  Story's  Confi.  L., 
§S  18-23.  One  of  the  ordinary  rules  of  comity  exer- 
cised by  some  European  States  Is,  to  acknowledge  the 
authority  and  power  of  foreign  guardians,  that  Is, 
guardians  of  minors  and  others  appointed  under  the 
laws  of  their  domicile  in  other  States.  But  this  rule 
of  comity  does  not  prevail  to  the  same  extent  in  Eng- 
land and  tho  United  States.  In  regard  to  real  estate 
it  is  entirely  disallowed ;  and  is  rarely  admitted  in 
regard  to  personal  property.  Justice  Story,  speaking 
of  a  decision  which  favored  the  ex-terrltorial  power  of 
a  guardian  In  reference  to  personal  property,  says: 
**  It  has  certainly  not  received  any  sanction  in  America 
in  the  States  acting  under  tho  jurisprudence  of  tho 
common  law.  The  rights  and  powers  of  guardians  are 
considered  as  strictly  local;  and  not  as  entitling  them 
to  exercise  any  authority  over  the  person  or  personal 
property  of  their  wards  in  other  States,  upon  the 
same  general  reasoning  and  policy  which  have  circum- 
scribed the  rights  and  authorities  of  executors  and 
administrators."  Story's  Confi.  L.,  §§  499,  504,  504  a. ; 
and  see  Whart.  Confi.  L.,  9§  259-268,  2d  ed. ;  3  Burge's 
Colon,  and  For.  L.,  1,011.  And  some  of  those  foreign 
jurists  who  contend  most  strongly  for  the  general  ap- 
plication of  the  ward's  lex  domicUUf  admit  that  when 
it  comes  to  the  alienation  of  foreign  assets,  an  excep- 
tion is  to  be  made  in  favor  of  the  jurisdiction  within 
which  the  property  is  situate,  for  the  reason  that  this 
concerns  the  ward's  property,  and  not  his  person. 
Whart.,  H  267,  268.  But  whilst  the  English  and  Ameri* 
can  law  require  a  guardianship  where  the  property  is 
situated.  It  is  conceded  that  in  the  due  exercise  of 
comity  preference  would  ordinarily  be  given  to  the 
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person  already  olothed  with  the  authoritj  of  guardian 
iu  the  miQor*8  own  country.  Phillimore,  vol.  IV,  881 ; 
Whart.,  §  266.  In  this  case  it  does  not  appear  that  the 
minors  had  any  other  guardian  in  New  York  than  their 
natural  guardian,  who  applied  for  the  appointment  of 
the  widow  of  B.  as  guardian  of  their  estate  in  Rhode 
Island .  As  the  question  is  one  of  power  and  not  of 
comity,  there  can  be  no  doubt  that  the  Legislature  of 
Rhode  Island,  where  the  property  was  situate,  had 
power,  first,  to  pass  laws  for  the  appointment  of  guard- 
ians of  the  property  of  non-resident  infants  situate  in 
that  State ;  and  secondly,  it  had  power  to  prescribe  the 
manner  in  which  such  guardians  shall  perform  their 
duties  as  regards  the  care,  management,  investment 
and  disposal  of  such  property ;  and  that  this  power  Is 
as  full  and  complete  as  where  the  minors  are  domiciled 
in  the  State.  The  question  of  the  power  of  a  Legisla- 
ture, when  not  restrained  by  a  specific  constitutional 
provision,  to  pass  special  laws,  has  been  much  mooted 
in  the  courts  of  this  country.  Laws  of  this  character, 
for  the  purpose  of  healing  defects,  giving  relief,  aid, 
and  authority  in  cases  beyond  the  force  of  existing 
law,  have  been  frequently  passed  in  almost  every  State 
Jn  the  Union,  and  have  received  the  sanction  not  only 
of  this  court  but  of  other  courts  of  high  authority. 
The  exercise  of  this  power  has  been  most  conspicuous 
in  that  class  of  cases  in  which  the  Legislature  has  been 
called  upon  to  act  as  parens  patrice.  on  behalf  of  luna- 
tics, minors,  and  other  incapacitated  persons.  Laws 
authorizing  the  sale  of  the  estates  of  such  persons  have 
frequently  been  passed,  and  have  been  upheld  as  fairly 
within  the  legislative  power.  The  passage  of  such  laws 
is  not  the  exercise  of  judicial  power,  although  by  gen- 
eral laws  the  discretion  to  pass  upon  such  cases  might 
be  confided  to  the  courts.  .  But  when  it  is  not  confided 
to  the  courts,  the  power  exercised  is  of  a  legislative 
character,  the  Legislature  [making  a  law  for  the  par- 
ticular case.  In  some  modern  Constitutions  the  exer- 
cise of  this  power  has  been  prohibited  to  the  legislative 
department.  But  where  not  so  prohibited,  and  where 
it  has  never  been  authoritatively  condemned  in  the 
jurisprudence  of  the  State,  ■  the  right  to  exercise  it  in 
those  cases  in  which  it  has  been  accustomed  to  be  exer- 
cised cannot  be  denied  to  the  Legislature,  amongst 
which  the  present  case  may  be  fairly  reckoned.  Such 
laws  are  not  judgments  upon  any  person's  rights,  but 
they  confer  powers  upon  the  exercise  of  which  judg- 
ment may  afterward  be  given.  The  only  cases  in 
Rhode  Island  decided  since  the  adoption  of  the  Con- 
stitution of  1B13,|  which  have  been  cfted  as  having  a 
bearing  on  the  subject  are  Taylor  v.  Place,  4  R.  I.  324, 
and  Thurston  v.  Thurston,  6  id.  296.  The  general 
conclusion  to  be  derived  from  these  cases  is  favorable 
to  the  view  taken.  In  the  first  of  these  cases,  the  Leg- 
islature having  passed  a  vote  for  opening  a  judgment, 
allowing  new  affidavits  to  be  filed  on  the  ground  of 
accident  and  mistake,  setting  aside  a  verdict  and 
granting  a  now  trial,  the  court  very  properly  held  this 
to  be  an  exercise  of  judicial  power,  and  declared  the 
vote  to  be  void.  But  they  distinguished  the  case  from 
those  laws  passed^to  confer  special  powers  upon  execu- 
tors, etc. ;  as  iu  Watkins  v.  Holman,  16  Pet.  60,  whore 
an  act  authorizing  an  administratrix  residing  in  an- 
other State  to  sell  laud  in  Alabama  for  the  purpose  of 
paying  debts  was  held  by  this  court  to  be  within  the 
legislative  power  and  valid.  In  the  other  case  cited 
(Thurston  v.  Thurston),  the  court  held  that  it  was 
beyond  the  power  of  the  Court  of  Chancery  in  that 
particular  case  to  decree  a  sale  of  infants*  lands ;  that 
the  power,  if  possessed  by  any  court,  was  vested  by 
statute  in  the  probate  court ;  but  added  :  **  If  such  a 
case  should  arise  within  the  spirit,  though  not  within 
the  letter  of  such  or  a  similar  statute,  a  special  au- 
thority to  a  trustee  to  convert  the  real  estate  of  his 
infant,  lunatic,  or  otherwise  incapable  cestui^  would 
seem  to  partake,  as  intimated  by  this  court  in  Taylor 


V.  Place,  more  of  a  legislative  than  of  a  jadioial  chane- 
ter,  and  would  be,  having  been  long  exercised  aud  not 
prohibited  by  the  Constitution,  within  the  oonstito- 
tlonal  competence  of  the  general  assembly.^  Waikloi 
V.  Holman,  16  Pet.  25;  Davis  v.  Johaunot,  7  Mete  M; 
Snowhill  V.  Snowhill,  2  Green's  Ch.  20;  Norria  v.  Cly- 
mer,  2  Barr,  277;  Spotswood  v.  Pendleton.  4  Call,  514; 
Dorly  V.  Gilbert,  11  Gill  &  Johns.  87."  This  U  oer 
tainly  a  very  clear  intimation  of  the  conatitutionalUy 
of  the  class  of  laws  to  which  that  now  under  ooDsidenp 
tion  belongs.  (3)  The  acquiescence  of  plaiotifb  aftar 
they  become  of  age  precludes  them  from  obtaining 
relief.  Decree  of  U.  8.  Circ.  Ct.,  Rhode  Island,  af- 
firmed. Hoytv.  Sprague.  Opinion  by  Bradley,  J. 
[Decided  May  9,  1881.] 


UNITED  STATES  CIRCUIT  DISTRICT  COURT 

ABSTRACT^ 

EgUITABLB  ▲GTION — CONFUGT  OF  IJLW — RIOHTB  Of 
BBCBHTBR    UNDER    STATE    COURT    AS    AGAINST  FBD- 

ERAL  COURT. —In  asuit  by  the  first  mortgage  bond- 
holders of  the  Vermont  Central  Railroad  against  tke 
mortgage  trustees,  for  holding  said  trustees  aoooants- 
ble  for  moneys  alleged  to  have  been  taken  by  then 
from  the  trust  funds  in  their  hands  in  vlolatioiiof 
their  trust,  the  defendants  pleaded  that   during  thi 
period  of  the  accounting  called  for  they  had  been  is 
possession  of  the  railroad  as  receivers  or  oflAoerB  of  tbi 
Court  of  Chancery  of  Franklin  county,  Yermoni,  sni 
as  such  receivers,  had  already  rendered  an  aoooant  to 
said  Court  of  Chancery  for  the  sums  claimed  in  tkii 
suit,  and  so  they  could  not  be  Held  chargeable  thenCor 
in  any  proceeding  for  that  purpose  in  this  cooit;  or 
that  If  they  were  otherwise  so  chargeable,   yet  as  tkt 
same  subject-matter  was  previously  before  the  Stan 
Court  for  adjudication,  this  court  should  dismiti  tkt 
plaintiffs*  bill,  out  of  comity  toward  the  State  ooat 
The  defendants  also  contended  that  if  they  had  oesMl 
to  be  receivers  of  the  State  court  prior  to  the  origin  of 
the  demand  in  suit,  yet  no  order  for  discharging  timi 
as  receivers  had  ever  been  entered  iu  the  State  oomi 
and  that  this  court  should  still  regard  them  as  ofUri 
receivers  of  the  State  court.    £FeZd,  that  the  reoelw* 
ship  formerly  existing  in  the  StAte  court  had  prutf 
cally  ceased  prior  to  the  period  covered  by  the 
ing  claimed  In  this  case,  and  that  the  State  oooxt! 
so  determine^,  and  that  as  the  parties  themselvet 
brought  t^e  receivership  to  a  close  by  their  own  a 
tio  formal  entry  in  court  of  such  discharge  was 
sary,  and  that  as  the  parties  to  the  proceeding  in  tki 
State  court  were  not  the  same  as  the  parties  in  tUi 
case,  the  pendency  of  such  proceedings  would  bs  w 
bar  to  this  suit.    Also,  held^  that  the  rule  of  oooHy 
toward  the  State  court  could  not  operate  to  deprtvi 
this  court  of  Its  own  rightful  jurisdiction.     OsMif^ 
f erred  to:  Stanton  v.  Embrey,  03  U.  S.  548;  Oodkf* 
Burnley,  11  Wall.  668;  Slocurav.  Mayberry,  2 
1;  Harriss  V.  Deunie,  8  Pet.  29*^;  Hagan  v. 
id.  400;  Wiswall  v.  Sampson,  14  How.  62;  Boekf. 
Colbath,  3  Wall.  334;  Anonymous,  6  Yes.  287:  Aa|rf 
V.  Smith,  9  id.  335;  Booth  v.  Clark,  17  How.  822;  Mk 
V.  Jenness,  7  id.  612;  Vermont  &;  Can.   R.    Co.  T.  V«^ 
mont  Cent.  R.  Co.,  50  Yt.  600;  MaUett  v.  Dezler,! 
Curt.  178;  Erwln  v.  Lowery,  7  How.  172;  Suydsffl  f« 
Broadnax,  14  Pet.i67;  Union  Bank  v.  Jolly,  18  Bos. 
603;  Shelby  V.  Bacon,  10  id.  56;  Green  v.  CreightoOiS 
Id.  00;  Davis  v.  Duke  of  Marlborough,  2  Swaoatlfli 
Railroad  Co.  v.  Soutter,  2  Wall.  610;  Windsor  T.  Wt^ 
Yeigh,  93  U.  S.  274;  Payne  v.  Hook,  7  WaU.  4S5:  U»* 
Circ.  Ct.  Yermont,  Feb.  22, 1881.    Afidrewe  ▼.  Mi^ 
Opinion  by  Wheeler,  D.  J. 

NeOLIOENCE— UNDBR  COMMON    LA.W  OR  CITIIi  U^j 
NO  L.IABILITr  FOR    NEOLIOSNT  DEATH — BUT 
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IT  THBitH  la.— 11)  Although  by  the 
'  «ommDii  Inn  (Baker  T.Bultod,  ICamp.  4W1;  Insurauoe 
Co.  V,  Bromo,  es  U.  S.  751),  mid  appBreutty  oUo  by  the 
«lvU  Ian  (though  the  Code  Napaleoa  allowe  it.  Hubgh 
y.  New  UrIeaiiB.  eto.,  R.  Co.,  6  Lil.  Ann.  495;  Herman 
V.  OuTDltou,  R.Co.,U  id.  &),  It  aeems  that  lu  admiralty 
*  libel  by  a  tather,  to  recover  tor  the  loss  of  the  services 
of  bla  minor  son,  killed  <□  a  ooUlsloti,  will  be  suatalned. 
Flninmerv.  Webb,  1  Hnre,75;  Cutting  v.  Seabury,  1 
Spragae,  532;  The  Sea  Gull,  ChisB.  Dio.  143;  The  High. 
land  Light,  id  150;  Hulmea  v.  Oregon  &  Cut.  R.  Co., 
S  F«d.  Rep.  75.  13)  Where  a  statute  ooiifere  upon  an 
administrator  the  right  to  roauver  tor  n  loss  of  IIFo 
oooa«ioned  by  the  wrongfal  act,  neglect  or  default  of 
(uiother,  if  auoh  loss  ut  life  la  uccnaloimd  by  a  colllnloD 
upon  navigable  waters,  the  administratur  may  proceed 
by  a  libel  in  rem  agalnat  the  offending  vessel.  Cases 
referred  to.  Steamboat  Co.  v.  Chasa,  18  Wall.  532;  Ex 
BarteHeNlel,  laid.  336;  TheOnldfall  L.  R.,  2  Adm.- 
825;  The  Explorer,  L.  R.,  3  id.  85U:  The  Beta  L.  R..  3 
r.  C.  447;  The  Franoonia,  3  A«p.  Marit.  Casoa,  415; 
Smith  V.Brown,  L.  R„6y.B.  720^  U.S.Dist.U.  E. 
X>.  Michigan,  Feb.  21.  ISNl.  The  Qarlayid.  Oplulou  by 
Stowu,  D.  J. 

OtttlCSR 

—  A  person  iu  offioe  by  color  of  right  is  bu  officer  de 
Xaeio.  and  his  acta  as  such  nro  valid  and  binding  as  to 
Ullrd perHons ;  and  au  uncoustltutioiiul act  iiiBufflcient 
to  give  such  color  to  an  appulutniout  to  offloo  tbore- 
under.  The  couBtitutinn  of  Qregou  authorizea  the 
IiBgiBtature,  when  tbe  population  of  thtt  Stato  equals 
3D0.000,  to  provide  by  elecUoii  for  separate  Judges  of 
tbe  Sopreme  Bud  Circuit  Courts.  On  October  17, 138Q, 
tbe  LegiBlaturo  puBsed  au  not  providing  for  the  election 
ot  lucb  jndges  at  tbe  goueral  election  In  June,  1S80, 
snd  also  that  tbo  guremor  should  appoint  such  judges 
In  tbe  meantime,  which  was  done.  Eelil,  that  admit- 
ting such  act  woa  un constitutional,  because  the  popu- 
laiioQ  of  tbe  State  was  losa  than  200,000,  and  that  the 
■ppolutmeiits  by  tlie  governor  woro  therotoro  invalid. 
aud  also  because  the  Constitution  only  outborized  tbe 
■election  of  auch  Judges  by  election,  Btlll  the  persons  so 
appointed  under  the  aot.  and  perfomiiug  the  duties  of 
the  jndges  of  said  courts,  were  Judges  de  facto,  and 
a  perton  Imprisoned  under  a  judgment  given  In  one  of 
tbem,  convicting  bim  of  a  crime,  is  not  tbcroby  de- 
prived of  hisUberty  without  due  prooeso'of  taw,  oou- 
trary  to  the  fourteenth  amendment.  Authorities 
Inferred  to,  1  Kent's  Com.  012;  Keunard  v.  Louisiana. 
82U.  S.  4S1;  Penuoyor  v.  NeCf.  05  Id.  7J3;  People  v. 
Kelsey,  31  Cal.  ITS;  People  v.  Albertson,  8  How.  Pr. 
3B8:  Browu  v.  Blake,  40  Barb.  0;  King  v.  Corporation 
otBedford.G  East,  350;  Wilcox  v.  Smith,  B  Wend.  23*.'; 
People  V.  White.  24  id.  530;  People  v.  ConiuB.7  Johns. 
MB;  Mclostry  v.  Tanner,  D  Id.  135;  Mallitt  v.  Uncle 
lADClNev.  188;  Fowler  V.  Bobce,  9  MasB.23t;  Com- 
monwealth V.  Powler,  10  Id.  200;  Brown  v.  O'Connell, 
8fl  Conn.  451;  Brown  v.  Lunt,  37  Me.  428;  Ex  parte 
Strang,  21  Ohio  St.  GIO;  Taylor  v.  Skrine,  3  Brevard, 
BIS;  State  V.  Mesaniore,  14  Wis.  104;  State  v.  Bloom. 
ar  id.  521;  Stark  v.  Starr,  1  Sawy.  20;  U.  8.  Dist.  Ct. 
Oregon,  April  1ft,  1881.  In  re  Ah  Ltr..  Opinion  by 
Deady,  D.  J. 

PROCn33~U:vr  nSDltR  AXTAcaMESr    OF  PERSOKAL 
PROPBHTV  — CONFLICT   OF   LAW — PBOCEBa  CltOM     FBD- 

XBAL  AND  Statb  L'OUBTa.  —  (1)  To  oonBtltQte  aud  pre- 
serve an  attachment  of  personal  property  capable  of 
manual  delivery,  the  officer  must  take  the  property 
Into  custody  and  oontlnue  in  the  actual  posseaslon  of 
it.  by  himself  or  by  an  agent  appointed  by  him  for  that 
purpose.  HolliBter  v.  Qoudale,  8  Conn.  SSH;  Chadburne 
T.  Sumner.  ION,  n.  129;  MiUs  v.  Camp.  14Conn.  210; 
Oower  v,  SteveuB.  19  Me.  02:  Lane  v.  Jackson.  5  Mass. 
157:  Oale  v.  Ward.  14  Id,  SB6i  Odlorne  v.  Colley,  2  K. 


n.e&i  Huntington  V.  BlalsdeU,  id.  317;  ButterQeld  v. 
Clemeooe.  10  Cusb.  209;  Crawford  v.  Newell,  23  Iowa, 
463.  (2)  Whore  writs  otattnohmcnt  Issue  from  a  Fed- 
eral Bud  State  court  agaiust  tbe  same  defendBiit.  the 
one  under  which  the  property  is  first  actually  taken 
into  custody  huB  priority,  wltUout  regard  to  tbe  date 
of  the  respective  writs,  and  a  United  States  marshal 
and  sheriff  cannot  make  a  Joint  or  partnersbip  levy, 
uor  can  one  of  those  officers  make  a  levy  subject  to  the 
prior  levy  of  the  other.  Hagan  v.  Lucas,  10  Pet.  400; 
Brown  V.  Clarke,  4  How.  4;  Pulliam  v.  Osborne,  17 
How.  *71:  Taylor  v.  Caryl,  20  Id.  583:  Pox  v.  Hemp- 
field  R.  Co.,  3  Abb.  (U.  S.)  151;  Johnson  v.  Bishop,  1 
Woolw.  324;  U.  S.  Clrc.  Ct.  E.  D.  Arkansas,  Jan., 
1881.    filler  V.  Both.    Opinion  by  CaldweU,  D.  J. 


MALICIOira  PROflECOTtON  — WBAT  KECBSHARr  TO 
BOSTAIN  ACTION  —  pnOB ABLE  CAOSB.  —  In  Order  to 
maintain  the  action  for  inBlicious  proaeoutlon.  it  Is 
incumbent  on  tbe  ptaiutilT  to  show  that  he  bad  been 
proseoutod  by  or  at  the  Instigation  of  the  defendant, 
and  that  such  prosecution  was  instituted  maliciously 
and  without  probable  canes.  These  ingredients  are 
QBsoutial  to  the  right  ot  action,  aud  it  they  are  not 
found  to  CO- exist,  the  action  Is  not  muintuinsble. 
While  the  malice  neoessary  to  the  right  of  recovery 
may  not  be  deduced  as  a  necessary  legal  oonolasiou 
from  a  mere  act,  irrespective  ot  the  motive  with  which 
the  act  was  done,  yet  any  motive  other  tban  that  of 
instituting  the  prosecution  for  the  purpose  of  bringing 
the  party  to  justice  Is  a  malicious  motive  on  the  part 
ot  tbe  person  who  acta  under  the  Influence  ot  It. 
Mitchell  V.  Jenkins,  5  B.  &  Ad.  GM;  Add.  on  Torts, 
594,013;  3Greenl.  on  Er..  1453;  Boyd  v.  (Yobs,  36  Md. 
191;  Cooper  v.  Utterbach,  37  Id.  283;  Stausbury  v. 
Fugle,  id.  SBS;  1  Tayl.  on  Ev.  40.  Probable  cause  is 
made  to  depend  upon  knowledge  ot  tacts  and  circum- 
stances which  were  sufBclent  to  Induce  the  defendant 
or  any  reasonable  person  to  believe  tbo  truth  ot  the 
accusation  made  against  the  plaintiff,  and  that  such 
knowledge  and  belief  existed  in  the  mind  ot  tbe  de- 
fendant at  the  time  the  charge  was  made  or  being 
prosecuted,  and  were  in  good  faith  the  reason  and  in- 
ducement tor  his  putting  the  law  in  motion.  Mere 
belief  that  oauae  existed,  however  sincere  that  belief 
may  have  been,  is  not  sufficient.  Delegol  v.  Highlcy,  3 
Bing.  N.  C.  950;  McWillianis  v.  Hoban,  42  Md.  57: 
SQreenl.  onEv..  S456;  Perrymnn  v.  Lister.  L.  R.,  3 
Exch.  107;  8.  C,  L.  R.,  4  II.  L.  621;  Merrlam  v. 
Mitchell,  13  Me.  439.    Jo/iits  v.  Mard\.     Opinion  by 

Nbouqence— iNJimr  to  pebsos  stopping  irpoM 

lawfully  passing  along  a  street,  who  stops  on  the  door 
sill  of  a  house  fronting  on  the  street,  for  the  purpose 
of  adjusting  his  shoe,  and  while  thus  occupied,  bis 
head  being  within  the  liues  of  the  street,  without  any 
uegligeuca  on  his  part  la  injured  by  a  brick  falling  on 
bis  bead,  in  consequence  of  the  dilapidated  condition 
ot  the  wall  ot  the  bouae,  has  a  right  of  action  against 
the  owner  of  tbe  house  for  the  Injury  Indicted.  Deford 
V.  State,  30  Md.  205:  Irnln  v.  Sprigg,  OGill.  200;  Copo- 
land  V.  ilardonghaui,  3Canipb.  318;  Moeoner  v.  Car- 
roll, 40  Md.  213;  Butterileld  v.  Forrester.  11  East,  00; 
Bridge  v.  G.  J.  R.  Co.,  3  M.  b  W.  344 ;  Angeil  on  Hlgbw. 
31T.  Travellers  on  a  street  have  not  only  tbe  right  to 
pass  but  to  Btop  and  rest  on  necesBary  and  reasonable 
occasions,  so  that  they  do  not  obstruct  the  street,  or 
doorways,  or  wantonly  injure  them.  Doaglos.  745; 
3Stepb.  N.  P.ZTfiS;  2 Bl.  Com.,  note  28.  by  Christ.: 
Adams  V.  Rivers,  11  Barb.  300.  A  ruined  or  dllapi- 
•  Appearing  la  Gl  Usryland  lUporta. 
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dated   wall    is  an   iiiucli  a  imiaaiioc.  if  it  iiiiperils  th< 
aufety  at  pusaeugsn  or  tniTi-llers  im  a  public  bigliwny 
as  a.  ditch,  ur  a  piC-rall  dug  \iy  itd  Hide.     Murray  v.  Mc 
Bitaiie.    Opinion  bj  Bowio,  J. 
Statdteoi-  limitations  — i.KsiDBNOE  in  Statk  o^ 

l.AKUa  CEDED  TO  UNITKD  STATea    NOT  AIHENCS    ITKOK 

Staib.  — Ill  au  actiuu  ul  uasuDiinit  in  nbioh  Che  stat 
ute  of  1  Imitation B  was  plauded,  the  plaintiff  xopiied : 
Tbut  at  tbe  time  at  the  oauae  of  action  aforesaid  aocru- 
lue  to  bim  i^aluat  Kaid  dnfeiidaiit.  tbe  sniii  dbfeiidout 
was  absent  out  of  tbe  Stjito,  to  wit:  witbiu  tba  terri- 
tory ceded  to  tbe  Uuited  States  bj  tbe'Stata  ot  Mnry- 
laad,  under  the  act  of  aanemblr  of  said  State  of  16i7, 
chapter  158.  Held,  that  the  power  reserved  to  the 
State  by  the  act  of  1847.  ohaptor  158.  to  hare  itsprooeua 
served  in  tbe  territiirj  by  that  act  ceded  to  tbe  United 
States  tor  the  Navnl  Aaademy,  is  valid  aud  operative. 
Thiit  as  proceea  from  thu  Cirouit  Court  fur  Anno 
Arundel  county  could  reach  the  dafeiidanb  while  re- 
sidiuK  there,  he  could  not  jrru  lanta  be  ounaldered  "out 
or  the  State  "  within  tbu  meaiiint;  of  the  act  of  limita- 
tions. 2Greeii1.on  Ev.,S137;  SleiRbt v.  Kane.  1  Johns. 
Caa,  78:  Mitohell  v.  Tibbetla,  17  Pick.  308;  Hluks  v. 
Reese.  19  Uhlo,  30a  Maurice  v.  IForden.  Upluiou  by 
Breut,  J. 


CoSHJCT   of  lAW- 


-G.,   in 

Boston,  dealing  with  J.,  in  Naples,  arranged  to  make 
payments  as  toiluws:  G.  procured  two  letters  of  credit 
on  B.  of  I>otidoii,  one  iu  favor  of  J.  and  the  other  in 
favor  ut  bimselt,  but  assigned  lo  J.  J.  \raa  to  send 
Ko'ids  to  G.,  was  to  draw  on  B.  for  payment,  aud  with 
tbe  dntCts  was  to  forward  bills  of  lading  drawn  to  B.'s 
order.  B.  was  to  accept  tbe  drafts  and  forward  the 
bills  of  lading  to  L.,  bis  agent  In  Dostiiti.  who,  on  re- 
ceiving from  Q.  funds  to  meet  the  drafts  and  Dommis- 
■loim.  was  to  deliver  the  bills  ot  lading  to  O.,  properly 
tiidiirfed  to  blm,  G.  agreeing,  immediately  on  receipt 
■  if  III.'  goods,  "to  provide  fnnds  to  mast  ths  conv- 
■pondingaaceptauoeB,aDmni<SBioiia,"etc.  Inthn  course 
of  business,  and  purauant  to  tb  is  arrangement  between 
O.,  J.  and  B.,  .T.  had  drawn  on  B..  and  B.bad  acoeptnd 
drafts  to  the  amount  of  £3,900,  when  D.,  June  !G,  18T5, 
became  bankrupt.  These  drafts  were  then  held  bj 
purchasers  for  value,  and  were  taken  up  by  J.  B.  was 
disoharged  in  bankruptcy  aa  of  Septeuibi-r  8, 18TG.  Q. 
had  paid  to  h.  the  sum  ot  (23.31*  to  meet  B.'s  accept- 
ances, and  this  Bum  bad  been,  by  L.  and  B.,  mingled 
witb  their  other  moneys.  G.  paid  the  aocouut  of  J. 
tor  goods  purebased.  h.  bail  drawn  on  B.  at  times  as 
B.'s  Bgent  and  at  times  In  his  own  name.  L.  became 
bankrupt  In  November.  1975,  and  his  assignee  was  ap- 
pointed In  the  diatrtot  ot  Mnssacbu setts  under  tbe 
Uuited  Slates  bankrupt  net.  Ju)j  27,  l^TS,  G.  brought 
Bii  action  agnlnst  B.  to  recover  the  amimiit  paid  to  L., 
and  attached  certain  moneys  ou  depr>Bit  in  Rhode 
Island,  These  moneys  were  collected  on  a  judgment 
recovered  July  8, 1878,  in  favor  ot  a  former  ngent  ot  B. 
who  had,  In  November,  1871,  afreod  iu  writing  that 
the  moneys  belonged  to  B..  and  bnd  r;lven  L.  an  Irre- 
vocable power  of  attorney  to  collect  tbcm.  In  equita- 
ble pnieredlnftH  to  determine  the  right  tii  these  moneys, 
wblch  were  claimed  by  the  Bnglisb  asfiignee  in  bank- 
ruptcy of  B..  by  tbe  American  assignee  in  tmnkruptoy 
of  L.,  In  virtue  ot  an  alleeed  equitable  assignment  of 
these  moneys  by  B.  to  1,.,  to  cover  L.'s  linblllty  tor 
drafts  drawn  in  his  own  name  on  B.,  and  by  Q..  in 
virtue  of  bis  attacbment.  jicfil.  that  on  tbe  evidence 
adduced  tbe  moneys   had   not  been  equitably  a^eitrned 

•To  apiieu-  In  18  Rhode  IsUnd  Saport*. 


by  B,  to  L.  That  the  transactions  between  G.,  B. 
and  J.  werorsscntinlly  a  remittance  by  G.  of  fundi  ti> 
B.,  to  be  forwarded  by  bim  to  J.  Beld,  further,  that 
tho  funds  not  having  been  so  forwarded  by  B.  to  J., 
B.wasllable  toG-forthem.  That  B.'s  llabUity  to  G. 
was  a  debt  poyalile  In  Boston.  Tbat  this  debt  was  not 
discharged  by  tbe  bankruptcy  proceedings  In  Englaud. 
That  tho  transfer  ot  B.'s  ustuto  to  hls  usaigne*  In  bauk- 
mptcy  in  England  could  not  affect  G.'a  atbachmeut  Iu 
Itbode  Island.  ThatG.  was  entitled  to  recover  bi> 
Dlalm  against  B.  out  ot  the  atlaobed  moneys,  but  that 
all  divideuds  paid  by  B.'s  estate,  uu  J. 'a  drafts,  should 
first  be  deducted  from  G.'s  claim.  Authorities  cited. 
Kodick  V.  Gandell.  i  De  G.  M.  &  G.  763;  Casey  v. 
Cavaroo,  G  Otto,  4G7;  L'aniegie  v.  Morrison.  2  Mete. 
381;  RusseUv.  Wiggiu.2Btory,  213;  Vaughau  v.  HaUl- 
day,  L.  R.,  9  Cb.  App.  401 ;  Re  Gottenburg  Co.,  2S  Week. 
Rep.  156;  Ei  parteGouiei,23  Id.  780;  Jobneou  T.  Bob- 
orts,  33  id.  TG3;  Re  HaUett's  Estat«,  L.  R.  13  Cb.  Div. 
300;  GutHrie'sSavigny,  183,  ITS;  Whart.  OouflictL-.H 
SSO.  401  a.,  101  u. ;  i  Phil).  Ina.  Law.  Sgl67.  lit.  6U.  CtB, 
73S;  Baury  For.  Law,  11;  Odwln  v.  Forbe's  Buck 
Bank's  Caa..  57  Dwarris  Stat.  1^;  Story  Confi.  L. 
Si  1!G1,  393.  3f»;  Story  Bill  Ex..  {  1£B;  Atwood  v.  Pnr 
tect.  Ins.  Co.,  11  Conn.  Iu5:  Clark  v.Couuectiout  Pest 
Co.,35Conn.303;  Goodwin  v.  Holbrook.  4  Wend-CT; 
Braynard  V.Marshall,  8  Plok.  IM;  Tuwue  v.  Smith; 
1  Woodb.  bM.  IIG;  I'oe  Garn.  ot  Llentud  t.  DucbG 
Md.  1.5;  Smith  v.  Smith,  2  Johns.  23S ;  2  Far«.  on  CodC, 
588.  687;  Blancbard  v.  Russell.  13  Mass.  1:  Speed  v. 
May,  17  Penn.  St.  01;  Kirtlaiid  v.  Hotohkiss.  10  Otto, 
401;  Lewis  V.  Owen,  4  B.  &  A.CJl;  Ogden  v.  Snaudeii, 
12Wheut.  213;  Betton  v.  Valentine.  Hurt,  1C8;  Upton 
V.  Hubbard,  28  Conn.  S7i;  Taylor  v,  Geary,  Klrby, 
313;  .Hoyt  v.  Thompson,  5  N.  T.  33);  Abraham  t. 
riestoro,  3  Wend.  538;  Estate  of  Merrick,  2  Asfam. 
485;  Johnson  V.  Hunt,  :>3  Wend.  S7;  MItohal  v.  Win*- 
luw,  2  Stor}-,  G30;  Robinson  v.  Crowder,  4  MoCoid. 
619;Holmesv.  Itemsen,  2D  Johns.  229;  2  Kent  Com.. 
407;  Moray  v.  De  Rottenbam,  6  Johns.  Ch.  53;  Hacti- 
son  V.  Slerry,  6  Cmnoh.  288;  Blako  v.Wmittm«.8Hok. 
280;  Baldwin  V.  Hale,  1  Wall.  223;  Banks  v.  Greenlsat, 
GCsl!.  Za;  Saunders  v.Wmiams,  5  N.  H.  213;  Royll 
Bauit  of  Scotland  v.  Cutbbert,  1  Rose,  402;  Milue  t. 
Mouton,  6  Barney,  353 :  Ellis  r.  McIIenuj.  L.  R..  B  C. 
P.!i28;  Gillv.  L.  It.,  2P.  C.  167;  Tappau  r.  Poor,  IS 
Mass.  110;  Blaucbard  v.  Russell,  13  id.  1;  May  T. 
Breed.  7  Cusb.  16;  Oakey  v.  Bennett,  11  How.  31i 
Booth  V.  Clark,  17  id.  822;  Topbam's  Asslg.  v.  Chap- 
mau,  1  Mills  (S.  C),  2S3;  Arnmnt  V.  Caatrique,  IS  U. 
&  W.  443;  Munroe  v.  Oullleaume,  3  Keye8,30;  Bates 
v.Tappnn.DD  Mass.  373;  Leighton  v.'Kohicy,  57  Hal  us, 
85;  Kittredge  v.  Emenun,  IS N.  H.'JZi;  Pack t.  Jau- 
iiesa,  7  How.  [V.  8.)  613.  823;  Davenport  t.  TUtoo.  U 
Mote.  S'JO;  Ives  v.  Sturgis,  12  id.  403;  Lefeuvra  v.  Sulli- 
van, 10  Mooro  P.  C.  1.  OooOaell  v.  Dennon.  Upiukin 
by  Potter,  J. 
[Decided  Feb.  12. 1881.] 

CORPOHATION— ALTS     tTLTR*      VTBES  —  HIOHTS    OT 

frrocKH()i.DEnR.— The H.  KailroadCo.,  aRhoda  Island 
corporation,  executed,  in  1803,  an  sgi-eemeiit  tmd  lesss 
to  tba  B.  Riillroad  Co.,  a  tL\inneotIoat  ocirpoTation, 
whereby  all  the  property  and  buaiiiesg  n(  the  tormer 
wna  transferred,  in  iifr|irlii<i>n.  to  tbe  tatter,  theibiek- 
holders  of  tbe  former  to  be  remunerated  by  receiving 
Btock  in  tho  lalliT  or  by  receiving  a  Sx«d  price  per 
share.  In  money.  This  transfer  was  nttiflad  by  tbe 
Legislalure  of  Rhode  Ixlnnd  In  1805.  In  1808  the  B. 
Co.  mnrtgneed  its  road.  It  subsequently  became  baok- 
nipt.  and  waa  dissolved  bya  decree  in  Conueolient in 
1873,  The  mortgaaeea  foroolo«pd  by  equity  proeeed' 
lugs  In  Rhode  island  in  187.^.  and  formed  the  N.  Ball- 
road  Co..  Into  whose  posm'Mli.n  the  mad  p*ued  by 
deeds  from  tbe  mortgai^e  trustees  and  from  thaaasitn- 
ses  ot  the  B.  Co.    In   December,  18TG,  oartstu  abottct 
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holders  of  tbe  H.  Co.  filed  in  Rhode  Islaiid  a  bUl  In 
equity  to  let  aside  the  agreement  niid  If  ass  Lu  the  B. 
Co.,  and  lo  redeem  tbe  H.  railroad  from  the  mortgages 
executed  bj  tbe  B.  Co.,  alleging  that  tbe  agreement 
and  lease  were  ultra  viret,  that  they  vers  obtained  by 
truad.  and  that  they  vrere  aubjeot  to  certain  coudl- 
tloiiB  preoedent,  irbioh  had  not  bepn  rulOlled.  Held, 
(1)  that  the  agreement  and  lease  were  uUra  trim  and 
violated  the  rights  ot  the  dlssentini;  mlnoritj^  oC  tbe 
Btoekholder*  ot  the  H.  Co.  (Z)  That  on  tbe  evidence 
Itrodnoed,  the  frsudulent  reprcsentattoiis  charged 
against  the  B.  Co.  In  tbe  matter  of  tbe  agreement  and 
leaaa  were  not  satlBfaotorllr  proven.  (3}  Tbat  certain 
provlslooa  la  tbe  agreement  relative  to  the  eost  ot 
parebasltig  and  completing  another  road,  to  the  stock 
Hibaorlptlons  ot  the  D.  Co.,  and  to  tbe  Issue  and  trans- 
fer of  stock  to  trustees,  could  not  be  considered  oondi- 
tloaspreoedent  to  the  transfer.  [4|  Tbnt  thHoumplain- 
ants.  by  their  delayinb^lnnlng  legal  proceedings,  and 
by  allowing  the  Intervention  of  other  eq ul ties. were pre- 
oladed  from  relief.  (B)  That  the  N.  Co.  derived  Its 
title  troiD  the  mortgnKe,  not  from  the  deed  given  by 
the  mortgage  trustees,  and  was  not  afTucted  by  a  clause 
in  the  decree  of  foreclosure  reserving  the  "rights  of 
any  person  or  corporation  claiming  to  bold  stock, 
whether  common  or  preferred,  iu  tbeH.  Co.,  or  of  any 
peraon  or  oorporutioii  not  a  party  to  this  suit."  and  (6) 
That  the  bill  must  bedlsmissed.  Authorities  referred 
to.  (laldwell  v.  City  ot  Alton,  33  111.  416;  Thomas  v. 
Railroad  Co.,  11  Otto,  Tl;  Kean  v.  Johnson,  9  N.J. 
Eq.  113;  State  v.  Boston,  C.  &  M.  R.  Co.,  25Vt.  483; 
Matter  otTowiiBond.  39  N.  Y.  171;  Stewart  v.  I^bigb 
Valley  B.  Co.,  38  N.  J.  Law. fiOfi;  Thompson  v.  Waters, 
25  Mich.  214:  Hall  at  al.  t.  Sullivan  R.  Co.,  2  Red!. 
Am.R.  Cos.  621;  ChloagobR.  I.  R.Co.v.  I.ake  Shore 
it  M.  S.  R,  Co.,  11  Reporter,  323;  Laumau  v.  Lebanon 
Val.  R.  Co.,  DO  Peon.  St.  42;  Wilson  v.  Proprietors 
Cent.  Bridge,  0  R.  I.  690:  Wendell  v.  Van  Rensselaer,! 
Johns.  Ch.  344;  Peabody  v.  Flint,  S  Allen,  62;  Royal 
Bsuk  V.  QniDd  Junction  R.Co.,  1%  Mans.  490;  lure 
Pinto  Mining  Co.,  L.  R..  8  Ch.  Div.  273.  Bonton  d: 
Providence  Railroad  Co.  v.  Nea  York  &  Nea  England 
RaUroadCo.  Opinion  by  Btluers,  J. 
[Decided  March  12,  IBSL] 

DBTIKITIONS  — BBKB  — I^QBB  BEBB  — CHIIJ>RIN.-' 

There  is  no  presumption  that  a  liquor  described  simply 
as  "  beer"  is  a  malt  liquor.    StaU  of  Rho<U  Mond  v, 
Dtaaick.     Uplulou  byDurfee,  C.  J. 
[Decided  Feb.  5, 1881.1 

Lager  bier  being  a  malt  liquor,  is  an  iutozloatlng 
liquor,  uuder  a  statute  au  titled  "An  act  to  r^ulate 
and  restrain  the  saloot  Intoxicating  llqu ore,"  which 
forbids  the  sale  ot  "  ale,  wine,  rum,  or  other  strong  or 
malt  liquors."  Stale  o/RAode  island  v.  Rush.  Opln- 
iou  by  Matteson,  J. 
[Decided  Jan.  31, 1681  ] 

The  bylaws  ot  a  benevolent  asiooiat Ion  provided  that 
on  the  death  of  amemberasumotmouey  should  be  paid 
"  to  the  widow  ot  such  member  it  there  be  ona ;  If  he 
leaves  no  widow,  then  to  the  oblld  or  children  or  their 
lawful  guardian  tor  them,  share  and  share  alike. 
Should  the  deceased  member  leave  no  widow,  child,  or 
children  the  money  shall  be  paid  to  such  person  as  he 
may  have  designated  In  writing."  Hrld,  that  the 
words  "  child  or  children  "  must  be  token  In  their  pri- 
mary meaning,  and  coDld  nut  be  eltended  to  include 
grand-children.  Wiiisor  v.  Odd  Felloat  Beneficial  Aa- 
»ocia%ion.  Opinion  byDurfee,C.  J. 
rl>eclded  Dec.  81,1881.) 

Married  women  —  bstofpei..  It  Is  only  when  the 
ground  ot  tbe  estoppel  Is  a  mere  tort  that  the  estoppel 
will  avail  against  a  married  woman.  No  estoppel  will 
and  against  her  to  give  effect  to  a  contract  or  deed 
which  she  la  incapable  of  making.    Blgelow  on  Eatiip. 


443-6;  Lowellv.  Daniels,  2  Gray,  161;  Liverpool  Adel- 
phi  Loan  Assoclatlou  v.  Fairhurat,  9  Eich.  Rep.  422; 
Cauuam  v.  Fanner,  3  Id.  608;  Keen  v.  Cole  ma  u,  39 
Penn.  SL  299;  Keen  v.  Hartman,  48  Id.  W7.  Jlfoson  r. 
Jordaft.  Opinion  by  Durfee,  C.  J. 
[Decided  Jan.  29,  ISSl.] 


NEW  BOOKS  AND  NEW  EDITIONS. 


Moae's  Chdebbfl 


S   TOBT8, 


PrttwIpUt  of  th*  Lav  of  Tortt ;  or  Wrongt  Independent  of 
CmVraA.  Ftrst  American,  From  thn  second  ififii-h  edi. 
tlon :  by  ARhur  Underbill,  U.  A.,  ot  Lincoln's  Ian,  Bar- 
rister-at- Law :  asalBt«d  by  Claude  G.  U.  F1umptre,ot  the 
Ulddie  Temple,  BaiTls(er'aM.aw.  With  American  Coaes. 
by  Nathaoi«l  C.  Moak.  Counsellor-st-Law.  Albany,  S.  T. ; 
WlUlam  Gould  £  Son,  isai.    Pp.  viJ],  8M. 

f  268 
...  mon 
Wills,  In  our  judgment  tbe  bent  planned  taw  book  ever 
written,  and  which  was  followed  to  some  extent  by 
Brice  in  hla  U/lrn  Virea.  The  original  work  has  been 
expanded,  as  we  see.  by  notes  by  Ur.  Moak.  who  Is 
one  of  the  few  American  lawyers  who  has  nn  equal 
rank  as  an  advocate  and  as  an  editor  and  reporter. 
Mr.  Moak  says  In  his  preface ;  "  One  class  of  lawyers 
insists,  in  an  elementary  work,  upon  brief,  technical 
statements  ot  tbe  rules  ot  law  sustained  by  a  few  lead- 
ing oases:  another  class,  tbat  every  case  cited  should 
be  so  distinctively  given  that  the  reader  may  deter- 
mine, from  the  work  Itself,  just  what  ihoi,  ease  de- 
cides." "This  work  Is  Intended  to  occupy  a  position 
between  the  vlewa  ot  the  two  classes  referred  to,  and 
to  sufficiently  give  the  law  of  each  State  to  be  ot  service 
in  all,  in  cases  tailing  under  the  propositions  treated, 
where  tbe  practitiouer  has  not  time,  In  the  bustle  of 
practice  and  the  courts,  carefully  to  examine."  This 
accurately  dencribes  the  scope  ot  the  work.  It  there- 
fore answers  very  much  the  same  purpose  in  this  Oeld 
as  Abbott's  Trial  Kvldericn  in  the  matter  of  evideiics. 
Tho  practitioner  may  ilcpend  on  Mr.  Moak'a  well 
known  and  Inexhaustible  research  and  his  unusual 
facilities,  and  Implicitly  believe  that  nothing  has  es- 
caped bim.  Everything  is  arranged  with  rare  disorlm- 
ioatlon.  Everything  la  expressed  with  remarkable 
clearness  and  conciseness.  Although  the  piaotitiouer 
possesses  Judge  Cooley's  unrivalled  work  on  Torts,  be 
still  needs  and  must  have  this  handy-book,  wblob  )u 
its  way  is  just  as  good  and  just  as  important.  The  book 
has  an  excellent  Index  ot  over  100  pages,  but  It  has  no 
table  of  coses.    It  Is  elegantly  printed. 

6th  Stewabt's  New  Jbbskt  Egcirr  Reports, 
Tbe  present  volume  ot  this  most  admirable  series  Is 
BB  interesting  as  any  of  Its  predecessors.  Particular 
attention  Is  called  to  the  following  cases:  NotionaX 
IVust  Co.  V,  Miller,  p.  IBfi.  —  As  a  matter  of  courtesy 
this  court  will  extend  its  aid  to  a  foreign  receiver  In 
enabling  bim  to  recover  property.  Ddaviare,  eta., -ft. 
Co.  V.  Oi/ordJronCo.,  p.  192.— Persons  holding  un- 
paid claims  tor  labor  agaiiist  an  insolvent  corporation, 
bnt  no  lunger  In  its  employ,  not  entitled  to  preferenoB 
under  the  statute  giving  preference  Uf  "  laborers  lu  the 
ompluy  thereof;  "  with  note  by  the  reporter.  EUiton 
V.  LindaUy,  p.  258.  —  A  valuable  note  on  service  of 
uotioe  by  mall.  Cilietng'  Condi  Co.  v.  Camden  Sorte 
It.  Co..  p.  206.— A  decisiou  of  tbe  Court  of  Errurs  and 
Appeals,  affirming  the  obanoellor's  decision  in  4  Stew. 
Eq.  62G,  that  a  horse  railway  company  may  restr^n  a 
coach  compaiiy  from  the  habitual  use  of  its  rails  laid 
lu  a  public  street.  PUUbitrt/  v.  Kingon,  p.  'JST.  — An 
assiguee  tor  benefit  ot  creditors  may  set  aside  a  trand- 
ulent  conveyance  by  his  assignor,  overruling  T'an  Kett- 
rtny.  JUcLauohlht,iQ.  E.  Green,  163;  with  note  by  the 
reporter.  The  volume  contains  many  other  valnaU' 
notes  by  tbe  reporter. 


590 


THE  ALBANY  LAW  JOLTINAL. 


NEW  YORK  COURT  OF  APPEALS  DECISIONS. 

THE  followini^decUious  were  hatided  down,  Tuesday, 
June  21,  1881 : 

Motion  granted  without  costs  —  Dodge  v.  Mann. 

Motion  denied  with  flO^costs—  Tlie  Susquehanna  Vat- 
ley  Bank  v.  LoomU. Motion  denied,  if  appellant, 

in  twenty  days  from  entry  of  order,  in  parsnance  of 
section  1326  of  Code,  files  and  serves  an  undertaking 
and  pays  respondent  ten  dollarH  costs  of  motion ;  other- 
wise granted  with  costs— Tfie  Architectural  Iron  Works 

V.  The  City  of  Brooklyn. Motion  denied,  without 

costs  — 77i«  Glens  Falls  Paper  Co.  v.  WhiU. Motion 

granted  with  costs—  The  People  ex  rel.  Coppers  v.  The 
Trustees  of  St.  P(Urick's  Cathedral. Judgment  re- 
versed and  new  trial  granted,  costs  to  abide  event  — 

Beach  v.  Coiles. Judgment  affirmed  with  costs — 

Tiemeyerv.  TumquisL Order  affirmed  with  costs 

— Fogelsonyer  y.  Forsoti,  Shaffer  v.  Soule;  DeRivaa  v. 
DeHerques ;  Tlie  People  ex  rel  Vandervoori  v.  Orace^ 
mayor,  etc.  (2  cases) ;  In  re  Raymond ;  In  re  Neicton ,  In 
re  Loeto;  In  re  Wheeler;  Tfie  Pacific  Mail  Steamship 

Co.  V.  Toel ;  Ooddard  v.  Trenbath. Order  modified ; 

reversed  so  far  as  it  allows  costs  to  plaintiff,  and  af- 
firmed BO  far  as  it  denies  costs  to  defendant;  no  costs 
in  this  court  —  Baine  v.  ITie  City  of  Rochester. Ap- 
peal dismissed  with  costs  —  Brownell  v.  Ruckman; 
Johnson  v.  Cameron  Coal  Co.,  respondent,  EUas  appel- 
lant; Stilttell  V.  PrusL Order  modified  so  as  to  re- 
duce assessment  in  accordance  with  In  re  Merriam, 
and  allowing  interest  from  date  of  ascertainment  of 
amount  thereby,  no  costs  in  this  court —  In  re  Pelton. 


awards  it/'    The  opinion  of  so  eminent  and  hononUs 
a  counsellor  is  certainly  entitled  to  great  weight  in  rs* 
lation  to  the  honor  and  morale  of  the  professioa. 
June  19, 1881.  V. 

RKDFrEIJ>*S  SiTBROOATX  LAW. 

Editor  of  the  Albany  Law  Journal: 

Vol.  23.  No.  2U  A.  L.  J.,  p.  478.  contains  ft  notice  of 
Redfields  L.  &  P.  Surrogate's  Courta,  ed.  1881.  Some 
years  ago  I  purchased  the  first  edition  (1875).  Shorty 
afterward  I  cited  this  work,  p.  106,  in  Kings  Co.  Sur. 
Ct.  *'  The  party  propounding  the  will  has  the  mffinnsr 
tive,  and  the  burden  of  proof  rests  upon  him  to  sbow 
to  the  satisfaction  of  the  court  that  the  instmmeot 
was  duly  executed  by  a  testator  of  sound  mind  and 
lawful  age,  etc.  Delafield  v.  Parish,  2S  N.  T.  9, 97, 
affg  N.  Y.  Surr.,  1  RedL  130."  The  surrosftte  In- 
formed me  that  the  decision  in  Dele^ld  ▼.  Pariah  wm 
directly  the  contraiy,  and  upon  examination  of  tlM 
reported  case  I  concluded  that  the  surrogate  was  eov- 
rect.  Upon  examination  of  the  ed.  of  1881 1  find  tht 
text  of  the  ed.  of  1875  reiterated,  as  to  the  deolslos 
in  Delafield  v.  Parish.  If  there  are  many  errors  Is 
the  work  such  as  this,  it  seems  to  me  it  cannot  be  t&j 
valuable.  Yours,  Tery  truly, 

D.  B.  Thompbov. 

Brooklyn,  June  li,  188L 


CORRESPONDENCE. 


A  Question  of  Ethics. 
Editor  of  the  Albany  Law  Joumcd: 

"Sow  that  you  are  discussing  the  propriety  of  law- 
yers* taking  cases  on  **Bpec,"  suppose  you  give  us  your 
ideas  of  the  morality  of  this  transaction  :  A  firm  of  law- 
yers had  been  entrusted  with  a  mortgage  to  foreclose. 
They  wrote  the  mortgagor  informing  him  of  the  fact, 
giving  him  the  option  of  paying  without  suit.  In  a 
few  days  a  member  of  another  firm  appears  to  them, 
conveys  the  idea  that  one  of  his  clients  desires  to  take 
an  assignment  of  the  mortgage  as  an  investment,  ob- 
tains an  assignment  to  such  person.  Within  a  few 
days  the  firm  which  has  obtained  the  assigmment  com- 
mences a  foreclosure,  and  will  thereby  obtain  a  con- 
siderable bill  of  costs.  This  exact  case  has  very 
recently  occurred.  Yours, 

Lex. 


Ethics  op  Puofessional  Compensation. 
Editor  of  Uie  Albany  Law  Journal: 

In  your  excellent  article  in  the  last  number  of  the 
Journal,  you  refer  to  the  case  of  Voorhees  v.  3fc- 
Cartney,  and  quote  from  the  opinion  of  the  court  sus- 
taining your  views  of  the  morality  of  contracts  by 
attorneys  for  contingent  fees.  If  you  desire  to  add  to 
the  opinions  of  eminent  lawyers  cited  by  you,  you  will 
find  the  opinion  of  the  late  John  H.  Reynolds  in  his 
points  in  the  case^above  referred  to.  He  was  counsel 
for  Dorr  in  that  case,  and  sought  to  reverse  the  order 
compelling  Dorr  to  pay  McCartney's  costs,  solely  on 
the  ground  that  the  contract  to  carry  on  the  suit  at  his 
own  expense,  for  half  the  recovery  in  addition  to  costs, 
was  not  illegal.  After  arguing  this  point  with  much 
ability,  he  could  not  refrain  from  expressing  to  the 
court  his  personal  views  of  the  practice  you  so  earnestly 
deprecate,  by  characterizing;  it  as  **  reprehensible,  im- 
moral, and  disgusting,  as  well  as  debasing  to  the  pro- 
fession of  the  law,"  but  added  a  quotation  from 
Portia's  judgment  in  the  Merchant  of  Venice,  ap- 
parently by  way  of  apology  for  advocating  au  un- 
righteous cause :    **The  law  allows  it  and  the  court 


NOTES. 

f^piIE  6th  volume  of  the  FederoZ  Reporter  eonlalai 
1  decisions  from  March  to  May,  188L  We  find  It  oi 
great  interest,  and  the  series  must  be  indispensable  to 

practitioners  in  the  Federal  courts. The  New  York 

Evening  Post  says  the  new  statue  in  London,  of  Mr. 
Gladstone,  represents  the  statesman  ^^  in  the  act  of 
addressing  a  vast  assemblage."  We  do  not  understand 
that  the  assemblage  is  represented,  and  are  ourioos  to 
know  how  the  imagined  size  of  the  audience  is  denoted 
in  the  statue. 

Were  the  verdict  to  stand  which  was  given  the  other 
day  at  the  Guildhall  in  the  case  of  BartUtt  v.  JSyre,  the 
legal  obligations  of  the  fashionable  world  of  London 
would  be  very  largely  increased.  A  roll  of  oarpet» 
such  as  is  in  universal  use  for  such  purposes,  had  been 
laid  down  from  the  door  of  the  defendant's  hoose  to 
the  door  of  his  carriage.  The  plaintifT,  In  passing 
along  the  street,  caught  his  foot  in  the  carpet  and  fell« 
sustaining  severe  injuries.  There  was  no  soggestion, 
apparently,  on  the  part  of  the  plaintifT  that  there  was 
any  negligence  on  the  part  of  the  defendant  or  his 
servants  in  the  way  in  which  the  carpet  was  laid  down. 
The  place  where  the  accident  occurred  was  lighted  In 
the  ordinary  way,  and  the  only  complaint  was  that  no 
one  was  stationed  by  the  carpet  to  warn  passers-by  of 
its  presence.  We  venture  to  think  that  the  case  was 
lost  because  no  witnesses  were  called  for  the  defense 
to  prove  that  the  carpet  was  laid  in  the  ordiuaiy  wmj 
and  without  negligence.  —  London  Law  THmea^ 

The  heirs  of  the  Anneke  Jans- Webber  estate  In  Hol- 
land held  a  meeting  in  Detroit,  Mich.,  last 
There  were  about  100  persons  present.  A  letter 
read  from  the  Hon.  James  G.  Biniey,  United  States 
minister  at  the  Hague,  in  which  he  said  tliat  the  whole 

litigation  was  a  wild  goose  chase. The  members  of 

the  Dutchess  county  bar  were  astonished  over  the  re- 
cent action  of  Judge  Gilbert  at  Pougbkeepale.  Hm 
arrived  in  court  at  11  o'clock  a.  M.,  charged  the  grand 
jury,  called  the  petit  jury,  and  then  promptly  called 
the  calendar.  Ko  cases  being  ready,  he  dlsohanted  the 
petit  jury,  adjourned  the  court,  and  left  on  Um  1  dB 
o'clock  p.  M.  train  for  New  York.  It  is  alleged  tAaft 
eleven  oases  were  ready  for  Toesdsy  and  W« 
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PA<a. 

ABSTRACTS  OF  RECENT  DECISIONS  (see 
CnnUnal  Law;  Financial  Xiato ;  Jruurance  Xaio; 
Recent  American  DedaUma ;  Recent  BhigUah  Decisions. 

ACCESSION  (toe  Notes  o/Caaeg). 

ACKNOWLEDGMENT  of  outlawed  debt 104 

ACTION: 

Borritt  v.  Belfjr  (see  Cases  in  Futti. 

Denoick  ▼.  Gent.  R.  R.  Co 809,  811 

lieonardv.O.  8.  Nav.CJo 809,  811 

HUlman  ▼.  Newington  (see  Cases  in  FuU). 

See  Notes  of  Cases. 

ADMINISTRATOR:    ^    ,    '  ,    ^  ^ 

Mackay  v.  N.  J.  0.  R.  R.  Co.  (see  Cases  in  FiHO. 

ADMISSION  to  the  bar 966 

ALBANY  LAW  SCHOOL: 

commencement  exercises. 460 

ANIMALS: 

larceny  of 444 

See  Notes  of  Cases. 

APPEAL  TO  U.  S.  S.  C,  Babbitt  v.  Clark  (see  Cases 

ASSAULT  (see  Current  Topics;  Notes  of  Cases). 

ASSIGNEE  (see  Notes  of  Cases). 

ASSIGNMENT^  Oeorge  ▼.  Tate  (see  Cases  in  F\iU). 

ATTACHMENT  (see  Notes  of  Cases). 

ATTORNEY: 

In  re  Hahn  (see  Cases  in  FuB). 
Johnston  ▼.  Speer  (see  Cases  in  FuU). 

See  Notes  of  Cases. 


BANES  AND  BANKING  (see  National  Ranks). 
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Unissionto 266,845,  885 

BAR  ASSOCIATIONS: 

Illinois  fourth  annual  meeting 4o 

See  Current  T\apics» 

New  Toric  city,  against  codification 841 

New  York  State,  minutes  of  executive  committee 178 

BASTARD,  capacity  of  legitimated,  to  take  real  estate 
in  another  State  by  comity 165 

BIGAMY  (see  Criminal  Law). 

BLASPHEMY  (see  Current  Topics). 

BOARDING  &nd  leaving  railway  cars  in  motion IM 

BOND: 

lianiels  v.  Teamey  (see  Cases  in  FuS). 
Hartman  ▼.  Oreeuhow  (see  Cases  in  tW), 

BOOKS. notices  of  new: 

jU>ootrs  New  Forms     400 

Abbott's  Year  Book  of  Jurisprudence 19 

AmericanDecisions,  Vol.  28and23 840 

American  Decisionsl  Vol.  94 879 

American  Reports,  vol.  88 804 

American  Reports,  Vol.  84 494 

Amos*  Remedies  for  War 179 

Ancient  classics  for  English  Readers 840 

Bennett's  Farm  Law 919 

Bigelow's  Jarman  on  Wills . .    919 

Blatchford's  Reports,  Vol.  17. 889 

Bradwell's  Reports,  vol.  7 900 

Bump's  Federal  Procedure 450 

Copp^s  United  States  Mineral  Lands 880 

Curtis' Federal  Jurisprudence 90 

DUlon's  CJIrcuit  Court  Reports,  Vol  6. .    09 

Dillon  on  Municipal  Corporations 410 

Elwell  on  Malpractice 469 

Federal  Reporter.  Vol.  6  400 

Flanders*  Lives  or  the  Chief  Jostices. .» 999 

Qreat  Speeches  by  Great  Lawyers. .  316 

Hamilton's  Fractiunes  and  Dislocatloiifl 968 

Harpers*  HlstorieB 
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Herman  on  Mortgages  of  Real  Estate 88 

High  on  Injunctions. .  99 

Hine&  Nichols' Assignments  of  life  Policies 840 

Holmes  on  the  Common  Law 880 

Jacob's  Fisher's  Digest 479 

Jarman  on  WiUs 879 

Jones  on  (Suittel  Mortgages  ...  4fi0 

Kansas  Reports.  Vol.  94 869 

Lee's  Hand-book  for  Coroners 109 

Lewis' Law  of  the  Stock  Exchange 160 

Lossing'sStory  of  the  United  States  Nayy 69 

McQlom's  Reports 879 

Massachusetts  Reports.  VoL  198 164 

Moak's  Underbill  on  Torts ., 619 

Mar's  Criminal  Law 179 

Neoraska  Reports,  VoL  10 89 

New  York  Annotated  Pocket  Code 99 

New  York  Reports,  Vol.  79 4 

North  ClJarolina  Reports,  Vol.  88 80 

Pollock  on  Contract 80O 

Rapalie's  Reference  Digest 889 

Redfleld's  Law  and  Practice  of  Surrogate's  Courts 478 

Redfleld's  Reports,  Vol,  4 ...  268 

Rhetoric  as  an  Art  of  Persuasion 179 

Sickels' Mining  laws 199 

Smiles' Duty 69 

Stephen's  Joint  Stock  Oompanies 440 

Stewart's  New  Jersey  Equity  Reports,  Vol.  6  .  .T. 619 

Stewart  ft  Carey's  Husband  and  Wife 160 

Stimson's  Law  Glossary 499 

Symington's  Brvant    60 

Taylor  s  MedicaJ  Jurisprudence. 968 

Thompson  on  Highways 880 

United  States  Digest,  Vol.  10 69 

United  States  Reports,  Vol.  101 79 

Waterman  on  Spedflc  Performance 478 

Weeks'  Law  Directory 479 

Wells  on  Jurisdiction 180 

Wharton's  Conflict  of  Laws 800 

BRIBERY  (see  Office  and  Officer), 

BRYDON,  F.  W.,  on  Criminal  Libel 46 

BURIAL,  Monk  ▼.  Packard  (see  Cases  in  FuO), 

See  Notes  of  Cases. 

BURGLARY  (see  Criminal  Laiw). 


CALIFORNIA  Supreme  Court  Abstracto  (see  Bseetit 
American  Decisions). 

CARRIER  OF  GKDODS  (see  Notes  of  Cases). 

CARRIERS  OF  PASSENGERS: 

Citizens'  Co.   ▼.  Camden  H.  RT  K.  Co.  (seeGbsesIti 

Full). 
(3ermanto¥m  St  Ry.  Co.  ▼.  Walling  (see  Cases  in  JPWI). 
Saunders  ▼.  South  £L  Ry.  Co.  (see  Cases  in  FuU). 

See  Notes  of  Cases. 

CASES  IN  FULL: 

Alderson  ▼.  Maddison.  Statute  of  Crauds;  oral  con- 
tract relating  to  land  performed  by  one  party  (Eng. 
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Woodford,  nomination  as  U.  S.  District  Attorney, 261 


DAMAGES.    Wyman  v.  Leavltt  (see  Cases  in  FuU). 

See  Notes  of  Cases. 

DAWSON.  AH-  H.    on  psycometry  as  a  test  of 
nandwritlng 106 

DISBARMENT,  In  re  Hahn  (see  Cases  in  Full). 

DIVORCE : 

Harvey  v.  Famie;  Thorp  v.  Thorp  (see  Cases  in  Full). 
See  Current  Topics ;  Domicile ;  Marriage ;  Notes  of  Cases, 

DOMICILE,  law  of,  as  affecting  marriage  and  divorce,    86 

DRINKS,  drinkers,  drinking 807 

DYING  DECLARATIONS,  Green  v.    State  (see 
Cases  in  FSdt). 
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ELECTION,  Prince  v.  Skillln  (see  Cases  in  FuS). 

See  Current  Topics;  Notes  of  Cases;  Supervisors, 

EMPLOYER'S  LIABILITY,  for  employee's  Inju- 
ries  245 

ENGLAND  (see  Abstract  of  Recent  Decisions). 

ESCAPE  (see  Current  Topics). 

ESTOPPEL,  Daniels  v.  Tearney  (see  Cases  in  FuU). 

See  Current  Topics, 

EVIDENCE : 

of  defendant's  peciinlary  standing  fai  slander 44 

Anderson  v.  Third  Ave.  R.  R.  Co.  (see  Cases  in  Full). 
Federal  St.  &  P.  V.  Ry.  C^.  v.  Qibson  (see  Cases  in 

FuU). 
lilies  V.  U.  S.  (see  Cases  in  FuU). 
State  V.  Beswick;  State  v.  Thomas  (see  Cases  in  FuU). 

See  Notes  of  Cases. 

EX   POST  FACTO  LAW,  New  Jersey  ▼.  Moore 
(see  Cases  in  FuU). 

EXTRA-TERRITORIAL  JURISDICTION  of 
the  United  States 96 


FINANCIAL  LAW,  abstract  of  cases. ....  18,  77, 117,  299 

388,378,  437 

FELLOW-SERVANTS  AND  MASTERS 465 

FIXTURES,  Ex  parte  Sheen  (see  Cases  in  FuU). 

FOREIGN  JUDGMENT,  Eastern  T.  Bank  ▼.  Beebe 
(see  Cases  in  Full) . 

FORMS  OF  INSTRUMENTS,  George  v.  Tate 
(see  Crises  in  FuU). 

FOWLER,  HORACE   W.,  on  the  nomination  of 
judges.... W. 66 

FRAUD,  Vamey  v.  Vamey  (see  Cases  in  FuU), 

GAME  LAWS  (see  Notes  of  Cases). 
GEORGIA  Suoreme  Court  Abstract  (see  Recent  Ameri- 
can DeeUfUms). 

GLEASON,  J.  B.,  on  case  of  Mirzan   87 

GOQDSELL,  E.  B.,  on  employer's  liability  for  em- 
ployee's injuries 245 

GRATIO  DICTUM  on  our  Judicial  system. 825 

GUARANTY,  Cole  v.  Haven  (see  Cases  in  FuU), 

HANDWRITING  (see  Psycometry). 

HOMICIDE  (see  Criminal  Law). 

HOPKINS,  J.  H.,  on  CJourt  of  Appeals  on  "  construct- 
ivenotice^'.     . 128 

HORSE-RACING  (see  Notes  of  Cases). 

HOUSE  OF  REPRESENTATIVES,  Kilboum  v. 
Thompson  (see  Cases  in  Full) . 

HUMAN  BODY  AND  BONES,  value  of 487,  467 

HUSBAND  AND  WIFE.I>ebenhamv.  Mellor  (see 
Cases  in  FuU). 

See  Leading  Articles ;  Notes  of  Causes. 


ILLINOIS  Supreme  Court  Abstract  (see  Recent  Ameri- 
can Decisions). 

INFANCY,  Ingersoll  v.  Mangam  (see  Cases  in  FuU). 

INJUNCTION,  Appeal  of  Penn.  Lead  C!o.  (see  Cases 

inFuU). 
INSANITY,  codification  of  the  common  law  as  to 225 

INSURANCE  LAW,  Abstractsof  Cases.. 78,  98,  230,  317 

418,  496 

INSURANCE,  FIRE: 

Cole  V.  Haven  (see  Cases  in  FuU). 

Royal  Ins.  Ck>.  v.  Stinson  (see  Cases  in  FiUl.) 

See  Leading  Articles ;  Notes  of  Cases, 

INSURANCE*  LIFE,  Wheeler  V.  Conn.  M.  L.  Ins.  Co. 
(see  Cases  in  FuU). 

See  Notes  of  Cases. 

INTEREST.  Union  Inst,  for  Sav.  v.  Boston  (see  Cases 
in  FuU). 

IOWA  Supreme  Court  Abstract  (see  Recent  American 
Decisions). 

JUDGES,  nomination  of . .    66 

JUDGMENT,  Burritt  v.  Belfy  (see  Cases  in  FuU). 

See  Foreign  Judgment. 

JUDICIAL  SYSTEM,  our,  lU  faults  and  their  reme- 
dies  7. 826 

JURISDICTION  Prince  v.  Sldllin  (see  Cases  in  FuU). 

See  Notes  of  Cases. 

JURY  (see  Current  Topics;  Leading  Articles;  Notes 

of  Cases.) 
TTTqipjQjj  Qp  THE  PEACE  (see  Current  Topics). 


PAOE, 

KANSAS  Supreme  C^urt  Abstract  (see  Recent  Amerir 
can  Decisions). 

KENTUCKY  LAW  REPORTER  on  punishment 
for  escaping 6 

KENTUCKY  Supreme  Court  Abstract  (see  Recent 
American  Decisions). 

KOPELKE,  J.,  on  the  extra-territorial  jurisdiction  of 

LARCENY  OF  ANIMALS *** 

LEADING  ARTICLES : 

Acknowled^ent  of  outlawed  debt . .: 104 

Admission  to  the  bar 985 

American  Reports,  Thirty-third 804 

American  Reports,  Thirtv-fourth 4M 

B(»rding  ana  leaving  railway  cars'in  motion 124 

Common  words,  legal  definitions  of,  64, 144. 184^  204,  224  244 

Ck>ntract8  for  location  of  railways  and  stations 84 

Contract  of  wife,  separated  from  husband,  for  necessa- 
ries   284 

Doctrine  of  account  stated ;  between  whom  it  applies,  404 

Ethics  of  professional  compensation 484 

Evidence  of  defendant's  pecuniary  standing  in  slander,    44 

Grand  jiut>r,  objections  to 33ft 

Larceny  of  animals 444 

Massachusetts  Reports,  Vol.  128 164 

N^ligence,  curious  cases  of 464 

New  York  Reports,  Vol.  79 4 

Nuisance,  when  a  stable  is ....    dft 

Over-valuation  and  false  swearing  vitiate  insurance, 

when .    864 

Remote  injury 844 

Running  at  large 604 

Wise  Judge  and  a  merry 964 

LIBEL,  criminal 46 

See  Slander  and  L{t)eL 

LIEN,  Wright  v.  Bircher  (see  Cases  in  FuU), 

See  Mechanics*  Lien, 

LORD  CAMPBELL  and  the  Qpartefiy  Review 187 

LOST  PROPERTY  (aee  Notes  of  Cases). 

MAINE  Supreme  Court  Abstract  (see  Recent  American 
Decisions). 

MALICIOUS    PROSECUTION    (see    Notes    of 
Cases). 

MANDAMUS.  U.8.ex  rel.  McBride  v.  Schurz  (see  Cases 
in  f\Ul). 

MARITIME  LAW,  Lord  v.  Steamship  Co.  (see  Cases 
in  FuU). 

MARYLAND  Court  of  Appeals  Abstract  (see  Recent 
American  Decisions). 

M4RRIAGE  ;  divorce;  conflict  of  laws;  what  govern,    88 
Prewitt  V.  Wilson  (see  Cases  in  FuU). 
Vamey  v.  Vamey  (see  Cases  in  FuU), 

See  Domicile;  Notes  of  Cases. 

MARRIED  WOMEN,  constmction  of  act 2 

See  Mechanic's  Lien;  Notes  of  Cases. 

MASSACHUSETTS  Supreme  Court  Abstract  (see 
Recent  American  Decisions). 

See  Leading,ArticUs. 

MASTER  AND  SERVANT :     _  „, 
Stevens  v.  Woodward  (see  Cases  in  FuU). 
McCarthy  v.  Second  Parish  (see  Cases  in  FuU). 
See  Employer;  FcUow-S^'vants;  Notes  of  Cases, 

MECHANICS'  LIEN  (see  Notes  of  Cases). 

**  MEMNON  *'  on  fellow-servants  and  masters 465 

MICHIGAISL  Supreme  Court  Abstract  (see  Recent 
American  Decisions). 

MILITIA  (see  Current  Topics). 

MINING  of  coal,  by  mistake;  measure  of  damages  ...    942 

MIRZAN,  case  of 87 

MISSOURI    Supreme    Court    Abstract  (see  Recent 

American  Decisions). 
MORTGAGE  (see  Notes  of  Cases). 

MUNICIPAL  CORPORATIONS:    _ 

Merri weather V.  Oarrett  (see  Cases  in  FuU), 
Town  of  Thompson  v.  Perrine  (see  Cases  in  FuU). 

See  Notes  of  Cases. 

*lrst  Nat.  Bank  of  utica  v.  Waters  (see  Cases  in  Futt). 
Oerman  Nat.  Bank  v.  Kimball  (see  Cases  in  FuU), 
Johnson  v.  Laflin  (see  Cases  in  B\U^ 
U.  S.  ex  reL  Citizens'  Nat.  Bank  v.  Knox  (see  Cases  in 
FuU). 

See  Notes  of  Oases. 

NEBRASKA.  Supreme   Court  Abitzmct   (see  Recent 
American  Dedsuyns), 

NEGLIGENCE:           ^               .      ...^  ^ 

boarding  and  leaving  railwajcan  in  motioii »■ 
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Bennett  ▼.  Louisville  ft  N.  R.  R  Ck>.  (see  Cases  inFuU). 

dark  V.  Midland  By.  Co.  (see  Cases  in  FiM). 

Federal  St.  &  P.  v.  By.  CJo.  v.  Gibson  (see  Cases  in 

Full). 
Osborne  v.  Martin  (see  Cases  in  FuU). 
Powell  ▼.  Fall  (see   Cases  in  FtMi. 
Qermantown  St.  By.  Go.  ▼.  Walling  (see  Cases  in  FuU), 
Taylor  ▼.  Lake  S.  &  M.  8.  R.  R.  Co.  (see  Cases  in  FuU), 
Woods  y.  Colfax  Co.  (see  Cases  in  FuU). 

See  Leading  ArtieUs ;  Notes  of  Cases. 

NEGOTIABLE  INSTRUMENTS: 
Johnston  y.  Speer  (see  Cases  in  FuU). 
Lazier  v.  Horan  (see  Cases  in  FuU). 

See  Notes  of  Cases. 

NEW  JERSEY: 

Court  of  Chancery  Abstract  (see  Recent  American 
Decisions), 

Court  of  Errors  and  Appeals  Abstract  (see  Recent 
American  Decisions). 

Supreme  Court  Abstract  (see  Recent  Amfrican  De- 
cisions), 

NEWSPAPER  (so©  Notes  of  Cases). 

NEW^  YORK: 

Court  of     Appeals  Abstract   (see  Recent  American 

Decisiom). 

Court  of  Appeals  I>ecisions  handed  down  (Jan.  18),  80; 
(Jan.  25),  100:  (Feb.  1),  120;  (Feb.  8),  140;  (Feb.  11), 
160:  (March  1),  800;  (March  9),  220;  (March  15),  240: 
(March  88),  280;  (March  25),  280;  (April  19),  840:  (April 
26),  860;  (May  8),  880;  (May  10),  400;  (May  13),  420; 
(May  31),  460;  (June  21) 590 

Practice  Abstracts  (see  Recent  American  DcdsUms). 

obsenrations  on  the  particular  jurisprudence  of — 146,  285 

386 

State  Bar  Association;  minutes  of  executive  •com- 
mittee   178 

NOTES  OF  CASES,  «uWect8  of: 

accession ;  hay  cut  by  wilful  trespasser  ;  no  right  in, 

as  against  a  third  person 828 

action  against  receiver  of  railway  company  for  dama- 
ges ;  when  cannot  be  maintained 4 

ammals;  dog;  **  accustomed  to  bite**  does  not  mean 

that  it  has  bitten  a  human  being 84 

animals;  wild— carrier  pigeons— escaping  under  train- 
ing   482 

assignee  for  creditors  :  an  executor  or  administrator 
of  assignor  may  set   aside     assignor's    fraudulent 

transfers 243 

attachment;  lies  against  money  in  sheriff's  hands.  ...  243 
attorney  and  client  ;  power  to  take  client's  affidavit. . .  143 
burial;  right  of  husband  to  remains  of  wife ;  waiver  of,  288 
carrier  of  goods;  log-driving  and  booming  company 

not  a  common  carrier 884 

carrier  of  passengers  ;  one  who  leaves  train  in  motion 

ceases  to  be  passenger 88 

constitutional  law;  discrimination  as  to  sex  in  permit- 
ting pursuit  of  business;  female  waiters  in  dance 

celmrs 883 

constitutional  law;  ex  post  facto  statute;  extending 

time  limited  for  prosecution  of  crime 463 

constitutional  law ;  game  killed  in  another  State 243 

constitutional  law;    ordinance  against  *' drummers'* 

forphraicians 403 

constitutional  law ;  ordinance  prohibiting  renting  house 

to  prostitute,  invalid 363 

constitutional  law ;  taxation  of  gross  receipts  of  ex- 
press companies 303 

contract;  sale  and  delivery 603 

contract ;  supper  for  guests;  extras  ordered  by  guests  238 

copyright;  periodical ;   newspaper 463 

copyright;  title  of  book;  trade-mark 483 

criminal  law;  attempt,  receiving  forged  paper  with  in- 
tent to  utter 503 

criminal  law;  burglary ;  larceny  In  closed  store  not —  203 
criminal  law;  death  caused  by  honest  but  mistaken 

medical  treatment 884 

criminal  law  ;  evidence;  burden  of  proof  of  insanity..  282 
criminal  law ;  libel ;  newspaper  article  published  with- 
out knowledge  of  proprietor 283 

criminal  law;  jury  polling  of;  allocution;  limitation  of 

arguments 503 

criminal  law ;  idem  sonans 223 

damages ;  measure  of,  in  action  for  coal  mined  by 

mistake 242 

divorce;  remarriage  of  wife;  reduction  or  discontinu- 
ance of  alimony 23 

election;  ineligible  candidate;   votes    for,  when    not 

thrown  away 833 

evidence ;  charges  made  upon  a  slate  and  afterward 

transferred  to  book  ;  memoranda 443 

evidence;  criminal  law;  witness;  husband  and  wife...  448 
evidence;  declarations  of  common  grantor  as  to  height 

of  dam;  interest 104 

evidence ;  memorandum  to  refresh  recollection ;  printed 

report 122 

evidence  ;  pecuniary  ability  of  defendant  In  seduction,  103 

evidence ;  photographs  of  persons 188 

evidence;  rape;  statement  of  prosecutrix 502 

insurance,  flre;  incumbrance;  mechanic's  lien 263 


NOTES  OF  CASES— Continued.  page. 

insurance,  flre;  explosion  of  steam  threshing  machine 

temporarily  used. 484 

insurance,  flre;  *' grain  in  stacks  "  unthreshed  flax 48 

insurance,  life;  provision  that  policy  should  "'caase 
and  determine^'  if  premiiun  is  not  paid  when  due; 
change  of  agent  without  notice  to  policy-holder. ....    23 
jurisdtction;  criminal  law;  discharge  by  mistake ;  sen- 
tence  808 

jurors;  treating  of 148 

lost  property;  right  of  flnder  as  against  all  but  owner. .    68 
midicious  prosecution ;  advising  with  interested  attor- 
ney  848 

marriage;  brokage  contract;  Austrian  law 968 

marriage;  divorce ;  conflict  of  laws;  what  govern 88 

marriage;  requisites  of,  when  celebrated  in  Austria.. .  142 
master  and  servant ;  action  by  servant  against  master 

a.ljr  ttoEKvUlv*  •••••••••  ••••••••      ••••>••••••     MJSQ 

master  and  servant ;  assault  on  servant 

master  and  servant ;  course  of  employment 

master  and  ser\'ant;  negligence ;  absence  of  guards  on 

slide  of  ice-house 108 

mechanic's  lien ;  on  married  woman's  property;  when 

attaches 168 

mortgage  of  pregnant  mare  covers  colt 422 

municipal  corporation  ;   license  to  exhibit  animals; 

liability  for  damages ."  .       8 

municipal  corporation;  negligence;  injury  to  convict 

in  penitentiary 344 

municipal  corporation ;  negligence  ;  repair  of  street ; 

contractor 208 

municipal  corporations ;  surface  water 8 

national  banks ;  usurv  :  remedy  for  recovery 208 

negligence;  several  liaDility  for  concurrent 68 

negotiable  instruments;  note  executed    in    England 

may  be  sued  upon  in  Austria 406 

negotiable  instruments;  promissory  note;  presumption 

of  law  as  to  indorsement  when  presented  for  discount   22 
negotiable  instrument;  stipulation  in  note  for  attor- 

ney'sfees 168,  902 

negotiable  instrument ;  notice  of  dishonor;  custom  of 

banks 68 

nuisance;  obstruction  to  sidewalk 164 

obscene  writing ;  advertisement  for  travelling  compan- 
ion      862 

office  and  officer ;  offer  by  candidate  to  perform  duties 

for  less  than  legal  fees,  bribery 808 

parent  and  child;  custody  of  child ;  father  not  provid- 
ing medical  attendance 42 

parent  and  child;  step-father  and  step-son— in  loco 

parentis 168 

police;  right  to  enter  private  dwelling  without  warrant, 

when  exists 48 

schools;  English  education ;  teaching  of  German dSSi 

seduction;  action  of  damages  for  advising  of  consent 

slander;  accusation  of  lifting  up  and  bearing  down 
scales  in  purchases  and  sales 888 

slander;  charge  of  unchastity,  "sleeping  with  man;" 
variance;  proof  of  being  in  bed  with  him 128 

statute;  action  by  woman  for  her  own  seduction  has 
no  extra-territorial  force 868 

statutory  construction ;  statute  prohibiting  county  at- 
torney from  receiving  fee  or  reward  from  prosecutor; 
as^tant  counsel 848 

Sunday;  action  for  damages  growing  out  of  horse 
traide  on,  not  maintainable 423 

Sunday,  horse  trade  on;  court  will  not  relieve  either 
party  in  respect  to 428 

trade-mark,  letters  and  numerals,  when  not 448 

wager  on  horse-race  lawful;  rul^  of  starting;  premi- 
um or  prize  offered  for  horse-race,  not 494 

will;  capacity  of  testator;  belief  in  spiritualism. . .  9^  408 

NOTES,  MISCELLANEOUS  :  ,  „  _ 

Albamt  Law  Journal,  complimentary  notice  of  Jy  .  F. 

DaUyRegister 240 

Albany  Law  School,  commencement  exercises... 460 

Assembly  chamber,  acoustic  properties '. 100 

Bible,  purchase  of  the  Mazarine 320 

Blackford,  Judge,  not  a  believer  in  de  minimis 320 

book-keeping,  legal  knowledge  of 860 

champerty 480 

Cancula  Law  Journal  on  Buford-Elliot  article 220 

Cleasby,  Mr.  Baron,  will  of 860 

concealed  weapons 20O 

courts  and  lawyers,  Troy  Times  on 100 

Darling  V.  Barsalow 140 

(ie  minimis 800 

Dwinelle,  J.  W.,   sensible  directions  to  be  observed 

after  his  death         240 

forbearance  of  lawyers  to  practice  before  relatives —  600 

General  Term,  Fourth  Department 60,  820 

GeorciaReports,  Vol.  61, some  cases 60 

Hawkins,  Mr.  Justice,  lecture  in  Spiritualist  case 860 

Hun's  edition  of  New  Court  Rules,  strictures  on 220 

Illinois  Bar  Association,  fourth  annual  meeting 40 

International   Code  Committee  of  America,   annual 

meeting  of.. 220 

Judge  Lynch  ana  lynch  law 140 

ludment,  curious 240 

udidal  statistics,  table  of 440 

juror,  a  compet^it 420 
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Kettrell«  Miss,  clerk  in  Nevada  Legislature 120 

legal  adyertisement,  curious 40 

legal  law^  poem 260 

Lloyd  ▼.  Vickery 800 

mock  trials  of  Manchester  Law  Society 800 

murders  in  Michigan,  Mr.  Bishop  in  Detroit  BYeePress^  480 

quaint  notion 500 

Rollins,  D.  G.,  appointment  of,  as  district  attorney 80 

route,  pronunciation  of  word 460 

Strong,  Mr.  Justice,  retirement  of,  remarks  of  chief 

justiceon 20 

typography  of  western  law  books 860 

value  or  human  body 140 

Wells,  J.  C,  reply  to  article  of,  in  Wcuhinoton  Law 

Reporter .  260 

Woodford,  U.  S.  District  Attorney,  amount  of  business 

transacted  by  . .  40 

NORTH  CAROLINA  Supreme  Court  Abstract  (see 
Recent  American  Decisions) . 

NOXON,  JAS,  obituary  noUce.. •. 60 

NUISANCE : 

when  a  stable  is 24 

Appeal  of  Penn.  Lead  Co.  (see  Cases  in  FuU), 
Bowden  v.  Lewis  (see  Causes  in  FuU), 
Monk  V.  Packard  (see  Cases  in  FuU)' 

See  Notes  of  Cases 

OBITUARY  NOTICES: 

Carpenter,  Senator 181 

Noxon,  James 60 

Phelps.  Ben Jamin  K    39 

•Walt,  William 40 

OBSCENE  WRITING  (see  Notes  of  Cases), 

OBSERVATIONS  on  the  particular  Jurisprudence 
of  New  York  (VII),  146;  (Vfajr286;  (IX) 386 

OFFICE  AND  OFFICER: 
Bribery  (see  Notes  of  Cases). 
Edwards  v.  U.  S.  (see  Cases  in  FuU), 
HaU  V.  Wisconsin  (see  Cases  In  FUU). 


PAMPHLETS  AND  PERIODICALS: 

Abbott's  New  ceases 220 

Afflnity  no  bar  to  marriage,  J.  B.  Gale 421 

American,  The 40 

American  Law  Register...  120,200,280,840 

American  Law  Review 60,  80, 140,  220,  800,  480 

Australian  Law  Times 400 

Onada  Law  Journal 80 

Canadian  Law  Times 80 

Canada  Legal  News 880 

Central  Law  Journal 240 

Chicago  Legal  News \...    60 

Criminal  Law  Magazine 120, 220. 440 

Federal  Reporter 840,' 620 

Gross,  W.  L.,  paper  read  by,  before  Illinois  Bar  Affiod- 

ation 160 

Illinois  State  Bar  Association,  4th  annual  meeting 180 

Indiana  Law  Reporter 820 

Journal  du  Droit  International  PrivS 80 

Kentucky  Law  Reporter 100,280,  440 

Law  Magazine  ana  Review 200,  440 

Morrison's  Transcript  and  Monthly  Journal  of  Law  ...  120 

Ohio  Law  Journal ..800   440 

Reasons  why  the  Civil  Code  should  be  adopted 400 

Rules  of  courts  of  record.  N.  Y 140 

Southern  Law  Journal 141 

Southern  Law  Review 20,  180,820,  840 

Tenure  of  office  under  N.  T.  charter 180 

Virginia  Law  Journal  100,440 

PARENT  AND  CHILD  (eee  Notes  of  Cases), 

PARTNERSHIP.  Davis,  assignee,  v.  Howell,  assignee 
(see  Cases  in  B\M). 

PASSENGERt  Penn.  R  R.  CJo.  v.  Price  (see  Cases  in 

See  Ca^rrier  of  Passengers. 

PATENT,  Murray  v.  Ager  (see  Cases  in  FuU), 

PENNSYLVANIA  Supreme  Court  Abstract  (see  lie- 
cent  American  Decisions). 

PERIODICAL  (see  Notes  of  Cases). 
PERJURY  (see  Current  Topics), 

PHELPS,  BENJAMIN  K-,  obituary  notice 30 

PHOTOGRAPHS  (see  Evidence :  Notes  of  Cases), 
PIERCE'S  Law  of  RaUways 885 

POLICE  (see  Nttes  of  Cases). 

POTTER,  ZIBA  H.,  on  capacity  of  legitimated  bas- 
tard to  take  real  estate  in  another  State  oy  comity 165 

PROFESSIONAL  COMPENSATION,  ethics  of,  484 

PROMISSORY  NOTE  (see  NegotiaUe  Instrument) . 

PSYCOMETRY  as  a  test  of  handwriting 106 

PUBLIC  LANDS.  U.  S.  ex  rel.  McBride  v.  Schun:  (see 
CasesJn  FuU). 

PUNISHMENT  FOR  ESCAPING 5 


PAcn. 

RAILROADS  (see  Contracts). 

RAPE  (see  Notes  of  Cases). 

RECEIVER,  Merriwether  V.  Qarrett  (see  Cases  in  F\m). 

RECENT  AMERICAN  DECISIONS :  _ 

Califomia  Supreme  Court 287,418 

Colorado  Supreme  Ck>urt . . '875 

Connecticut  Supreme  Court 458,  496 

Georgia  Supreme  Court 187,415 

Illinois  Supreme  Court Sa,  887,875 

Iowa  Supreme  Court 75,96 

Kansas  Supreme  Court 56,157,97 

Kentucky  Supreme  Court 8S7 

Maine  Supreme  Court....  188,177,238,296,856,877.  808,  454 

Maryland  Court  of  Appeals 455,  476,  517 

Massachusetts  Supreme  Court.. .  87, 76, 95,  STB,  297,  89{5,  414 

477 

Michigan  Supreme  C^ourt 94,816,415,456 

Missouri  Supreme  Court 76,  487 

Nebraska  Supreme  Court 276 

New  Jersey  Court  of  Chancery 17,  197,  218 

New  Jersey  Court  of  Errors  and  Appeals 2S7 

New  Jersey  Supreme  Court 55,  05,  856,  877 

New  York  Court  of  Appeals 14,  BSi,  73, 114,  136,  155.  178 

193,  214,  236,  264, 1^4,  294,  812,  835,  863,  395,  41J2,  483,461 

473,  512 

New  York  Practice  Abstract    216 

North  Carolina  Supreme  Court 475 

Pennsylvania  Supreme  Court 96, 198,  856,  880,  466 

Rhode  Island  Supreme  Court 436,  496,  618 

United  States  Circuit  and  District  Court    . .  88,  74,  137,  106 

266,  315,  875,  435,  453,  496,  516 
United  States  Supreme  C^ourt  . .   16, 86,  55  116, 136,  156,  176 

195,216,255,279,295,814,  886,864,874,397,418,434,  474 

494,  514 

Vermont  Supreme  Court 87,96,189 

Virginia  Supreme  Court 158,857,486 

West  Virginia  Supreme  Ck>urt 158,  2S8 

Wisconsin  Supreme  Court 97,257,878,  416 

RECBN-  ENCIJ-ISH^g^OIJIgJ^f^A^^^       ^ 

REMOVAL  OF  CAUSES :   _  .^ 
jsamey  v.  Latham  (see  Cases  in  FuU). 
Babbitt  v.  Clark  (see  Cases  in  FuU). 
Blake  v.  McKim  (see  Cases  in  FuU). 
Dubuclet  V.  State  (see  Cases  in  f\LU). 
Neal  V.  State  (see  Cases  in  FuU). 

RHODE  ISLAND  Supreme  Court  Abstract  (see  Re^ 
cent  American  Decisions) . 

ROGERS,  R.  v.,  JR:  ^.  

on  drinks,  drinkers,  drinking 807 

on  value  of  human  body  and  bones 437,  457 

ROY  ALL.  WM.  L..  on  enforceability  of  State  con- 
tracts   .  206 

RULES  OF  DESCENT  IN  U.  S.,  a  poem 140 


SALE  of  business  (see  Current  Topics). 
SCHOOLS  (see  Notes  of  Cases), 
SEDUCTION  (see  Notes  of  Cases), 
SHERIFF  (see  Notc^  of  Cases). 

SHYLOCK  V.  ANTONIO 419 

SLANDER  AND  LIBEL  (*ee  Current  Topics ;  Evi- 
dence ;  Notes  of  Cases), 

STATE  CONTRACTS,  enforceability  of 206 

STATUTE  OF  LIMITATIONS : 
Comm.  V.  Duffy  (see  Cases  in  FuU), 
McConnell  v.  Merrill  (see  Casesin  FuU). 
Mattocks  V.  Chadwick  (see  Cases  in  FuU). 

STATUTE  OF  FRAUDS,  Alderson  v.  Maddlaon 
(see  Cases  in  FuU). 

STATUTORY  CONSTRUCTION  (see  Not^  of 
Cases). 

SUNDAY  (see  Notes  of  Cases). 

SUPERVISORS  OF    ELECTIONS,    Ex   parte 
Geissler  (see  Cases  in  FuU). 


jminklm  Street  Cong.  C^h.  t.  Manchester  (see  Cases  in 

FuU), 
German  National  Bank  v.  Kimball  (see  Cases  in  FuU). 
Hartman  v.  Greenhow  (see  Cases  in  FuU). 
Springer  v.  United  States  (see  Cases  in  FuU). 
Tieman  v.  Rinker  (see  Cases  in  FuU). 

See  National  Banks ;  Notes  of  Cases. 

TRADE-MARK  (see  Notes  of  Cases). 


UNITED  STATES:         ^ 

extra-territoriallurisdtotlon  of 

Circuit  and  Distriot  Court  Abstract  (see  BsernilAfnert^ 

can  Decisions).  _ 

Supreme  Court  Abstract  (see  Rsesnt  AvMrioain  JD^ 

ewiona). 
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USURY  (see  National  Banks ;  Notes  of  Cases). 
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VERMONT  Supreme  Court   Abstract  (see    Recent 
American  Decisions). 

VIRGINIA  Supreme  Court  Abstract  (see  Recent  Amerir 
can  Decisions).  * 

WAGER  (see  Notes  of  Cases). 

WAIT,  WM.»  obituaiy  notice 40 

WAIVER,  Bast  y.  Bjrme  (see  Cases  in  FiM)' 


WEIGHTM  AN.  HUGH  :  paoi. 

on  admission  to  the  bar.     345 

on  law  of  domicile  as  affecting  marriage  and  divorce. . .    8S 

WEST  VIRGINIA  Supreme  Court  Abstract  (see  Rcr- 
cent  American  Decisions). 

WILL  (see  Notes  of  Cases). 

WISCONSIN  Supreme   Court  Abstract  (see  Recent 
American  Decisions). 

WITNESS  (see  Notes  of  Cases), 

WORDS  (see  Comman  Words), 


INDEX 


TO 


ABSTRACTS,  DIGESTS,  NOTES  OF  CASES,  AND  CASES  IN  FULL. 


ABORTION*    BeeOrimintULaw.  paqb. 

ACCESSION.  TrespMser.  hay  cut  by;  no  riffht  in,  as 
acainBt  a  third  person.  Murphy  v.  8.  C.&F.'R.  Co. 
(Iowa8.C.) 888 

ACCESSORY.   Bob  Oriminal  Law. 

ACCORD  AND  SATISFACTION.  Acceptance 
of  debtor's  note  for  lets  amount  than  prior  note,  in 
parment,  discharges  debt.     Jaffray  ▼.  Orane  (Wis.  B. 

ACKNOWLEDGMENT.  Sei  Deed;Mar^ 
Women. 

ACT  OF  GOD-    Be&  Neglioene^. 
ACTION.    By  administrator  for  negligence  in  another 
State.    Leonard  v.  Ck>lumbia  B.  Nav.  Co.  (N.  T.  App.),  811 

2.— By  administrator,  for  neelk^ence  in  another  State.  Den- 
nick  V.  Cent.  R.  R.  Co.  (U.  S.  8.  C.) 

8.— What  sufScient  to  constitute  cause  of,  by  administra- 
tor to  recover  money  paid  by  person  of  **  unsound 
mind;  '*  parties.  Riggs  v.  American  Tract  Society.  (N. 
T.App.)..  .   

4.— For  oreach  of  contract  with  State  officers,  maintain- 
able byindiTidual  injured;  New  York  reports.  Little 
V.  Banks  (N.  Y.  App.) 895 

6.— Equitable;  bill  to  remove  doud  from  title.  Briggs  ▼. 
tionnscHi (a&e.  o.  v^./    •..••..  .......  ...  ........  ....... 

6.— Equitable;  to  charge  corporation  with  lien  for  prop- 
erty of  infants  invested  therein  by  gu(u*dian;  when 
Bucn  Uen  not  allowable ;  partnership;  mfant^s  estate  in 
firm :  constitutional  law ;  validity  or  special  act  by 
State  Legislature  affectix^T  non-resident  infant's  estate; 
infante;  act  of  guardian;  ratification.  Hoyt  v.  Sprague 
tu .  o.  o.  ^'J  •...   .«• ..-   ......   ..   ... 

7.--Squitable ;  receivership  in  foreclosure  upon  railroad; 
prnerenoe;  claims  for  services  and  materials.  Wil- 
Iiaoason*s  Admrs.    v.  Washington  C,  V.  M.  &  G.  8. 

8.-~]Sat]itable;  contract  in  relation  to  furnishing  medical 
diplomas;  restraining  use  of  fictitious  name;  public 
p<Micy.    Olin  V.  liates  (111.  S.  C.) 

9.— Legal  and  equitable  still  exist  in  fact;  variance ;  under 
complaint  showing  legal  right  only,  equitable  relief 

not  allowed.    Stevens  v.  Mayor  (N.  x.  App.) 374 

^oint,  against  several  wrong-doers.    Hiflman  v.  New- 


809 


884 


296 


616 


857 


80 


10.— Joint,  against 


rong-doers. 
ington  (CSal.  8.  C.) 204 

11.  -By  mortgagor  on  contract  by  vendee  assuming  mprt- 
nige  is  action  at  law      Hani  v.  Kennedv  (N.  Y.  App.) .    78 

12. --Negligence  for  death  b/,  given  to  aonainistrator  in 
another  State,  maintainable  by  administrator  in  this 
State;  construction  of  foreign  statute;  U«nsitory  ac- 
tions ;  surrogate's  letters  conclusive  as  to  right  to  ap- 
point administrator.  Leonard  v.  Columbia  8.  Nav.  Co. 
(N.  Y.  App) 194 

18.--8tranger  paying  debt  without  authori^  may  not  sue 
debtor;   payment  not  discharge;  ratification.    Neely 

V.  Jones  (W.  Va.  S.  C.)     888 

See  Infancy;  Partnership :  Receiver ;   Removal  of 
Cause ;  Specific  Performance. 

ADMINISTRATOR  Not  authorised  to  sue  by  law 
of  another  State.    Mackay  v.  N.  J.  Cent.  R.  R.  Co.  (U. 

S.C.  C,  N.  Y.) 1C8 

See  Action;   Amignee:    Bixeeulor;  Savings  Bank; 

Sheriff, 

ADMIRALTY.    Liability  for  negligent  death  under 

admiralty  law.    The  Oaiiand  (XJ .  B.  I>.  C,  Alich.) 610 

See  Appeal;  Jurisdiction;  Maritime  Law;  Practice. 

ADULTERY.   See  Divorce. 

ADVERSE  POSSESSION.    SeeJ^udffment. 

AGENCY-  Authority  to  make  time  and  right  drafts 
not  authority  to  make  post-dated  ones.  N.  Y.  Iron 
Mine  Co.  ▼.  Citisenfl' Bank  (Mich.  8.  C.) 18 


167 
197 


878 


AGENCY— Continued.  pagb. 

2.— Agent  cannot  act  in  his  own  behalf  as  to  a  tnuisaetioQ 
for  principal;  corporate  directors  interested  in  another 
company  dealing  with  their  corporation.  W«rdellv. 
Union  Pacific  R.  R.  Co.  (U.  8.  a  C.) 897 

3.— Agent  to  collect  note  can  receive  only  money  in  pay- 
ment.   Herriman  v.  Shomon  (Kans.  S.  C.) 

4.— Agent  to  sell  cannot  mortgage.  Switaer  ▼.  Wilvers 
(Kans.  B.C.) 

6.— Bill  of  lading  issued  by  authorised  agent,  binds  princi- 
pal, although  fraudulent^  when  money  is  advanced  by 
third  person  in  good  faith .  Sioux  aty  A  P.  B.  R.  Co. 
V.  First  Nat.  Bank  (Neb.  8.  C.) 

6.— For  collection  :  liability  of,  for  default  of  correspond- 
ent of,  in  another  place.  iDunham  v.  Mower  (N.  Y. 
Super.  Ct.) 

7.— Insurance  agent  to  insure  of  insurance  company,  bor- 
rowing money  to  remit  to  company,  does  not  make  it 
liable  to  lender.  Central  National  Bank  v.  Royal  Ins. 
Companv  (U.  8.  8.  C.) 

8.— In  purchase  of  bonds;  evidence  of  estoppel ;  declara- 
tions by  agent  before  exnployment  as  such.  Oreen- 
wood  V.  Scnumacker  (N    Y.  App.) 

9.— To  sell  and  buy  goods  has  no  authoritar  to  give  notes 
for  loans ;  principal  retaining  fruits  of  unauthorised 

acts,  liable.    Perkins  v.  Boothby  (Me.  8.  C.) 

20.— Sub-agent's  liability  to  account  to  principal ;  when  sub- 
agent  not  entitled  to  set  off.  New  Zealand  &  A.  Land 
Co.  V.  Rn8ton(£ng.Q.  B.  D.) 


814 
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118 


See  PartnersMp. 

ALTERATION.    Insertion  of  place  of  payment  in 
note  materiaL    Townsend  v.  Star  Wagon  Co.  (Neb.  8. 


C). 


77 


ALIMONY.    See  Attorney ;  Divorce.       % 

AMENDMENT.  Changing  bill  to  declare  lien  to  one 
for  foreclosure;  when  unendments  allowed;  limit  to 
allowance.    Church  v .  Holcomb  (Mich.  8.  &) 94 

ANIMALS.    Dog    *' accustomed    to  bite;**  does  not 

mean  that  it  has  bitten  a  human  being ;  duty  of  owner ; 

measure  of  damages;  solicitude  and  fear  of  bitten 

party.    Qodeau  v.  Blood  (Vt.  8.  C.)  84 

8.— FersB  natursB  belong  to  State,  which  may  control  kfiUng 
'     and  sale  of ;  statute  forbidding  sale  of  wild  A«im^if 

killed  elsewhere  constitutional.    Magner  v.  People  (lU. 

S.C.) 887 

8.— Wild;  carrier  pigeons  escaping  under  training.    Anon. 

(Eng.  Birm.  C  C) 488 

4.— when  owner  of  unruly,  liable  for  injury  by.  VOlerrs  v. 

Payne  (Ky.  App.) 887 


ANNUITY. 


See  Municipal  Corporations. 
See  WiU. 


APPEAL  In  admiralty :  decision  of  facts  in  District 
and  Circuit  Courts  prevails.  Steamboat  Sabin  v.  Steam- 
boat Richmond  (U.  S.  S.  C.) 

8.— To  U.  S.  S.  C;  salvors  ;  amount  due  to  several  for  com- 
mon services  means  amount  in  controversy.  Sinclair 
V.  (Sooner  (U.  8.  8.  a) 

8.— To  U.  8.  8.  C;  when  second  appeal  allowed.  Hinkley 
V.  Morton  (U.  8.  S.  C.) 

4.— From  Supreme  Ck>urt  District  of  Columbia;  amount  in 
dispute  must  exceed  $8,500.  Denuison  v.  Alexander 
rrr  ft   ft  C  \ 

6.— (Jrder  as  to  paying  money  toreceiver  in  foreclosure  dis- 
wfth  Supreme 


418 


166 
887 


16 


cretionary 
not  appealable. 
6.— Partition  suit ;  what  is  not 

f  iSK  ( U  .   O.    8.  x/.) • 

7.— Uninjurious-error  not  ground  for 
National  Bank  (U.  S.  S.  C.) 


Court,  and  refusal  to  grant 
Rider  V.  Bagley  (N.  Y.  App.) 
>t  final  decree  In. 


Green  v. 


Wilson  Co.  V.  Third 


874 
897 


See  Oor^^lict  of  Lcno:  Practice ;  BemowU  of  Cause  ; 

Underiaking. 
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ARTISAN.    Sob  Utn.  PiOi 

AB8AULT.  AbUiieof  epeclal  &irebDrln.  not  of  Ifgal 
right,  mftkea  one  Iregpaaserdb  Initio.  Turnor  t.  Foot- 
man (Me,  H.  C.) ai 

ASSESSMENT.  See  OnutUuUonai  Law;  ifunf- 
ciiKil  CuriHynUtmui ;  TaiaUon. 

ASSIGNEE-  For  cradilora,  or  execulor  or  odmlnls- 
IraLors  or  asslKnormayBet  aside  oaalznar'a  fraudulent 
tranaters.    Pifibury  v.  Kenyon  (N.J.  App.) E43,  K 


ASSIGNMENT.  ' 
EvaryoasoDtlaTto 
man  IS  J.  App.) 


implete  title.    1 

■B  baa  only  right  of  asatenor :  nn- 
e.    Hawlu  v.  Fretilalf  (W&.S. 


In InuulC  to aSBlEnor.    „„-  ,. .......  ^.  ^  ,.,.  - 

1.— For  oedlton ;  KmneaKlgiieeBiithoril]'  (o  cnoipromioe 
wIthcredRart,  omdnlent  mod  void  aa  In  delay  t^  credit' 

—      w_„ „  _  ^,...__    ,d(N,  Y.  App.) r 

. State  Talld  here  astonoa- 

k> tbosa useDtlog;  cODBtltullonallaw: 


•.—For  credltora :  one  delnyiag  credilora  to  prevent  la 
Qceol  aaulgaor'B  property,  mvalld;  second  assienmi 
covering  only  property  arauired  after  Htm.  uanj 
T.  Commercial  Nal.  Bank  (H.  I.  a.  C.) 

7.— or  claim  aniiiKt  United  8taio9  may  be  made  (or  bi 
(It of  cradJtore ;  slatutory  conatructloa:  practice; 
mlNliie  bill  tor  erroueouB  reoaon.  Ooodman  v.  1 
lock  (O.  B.S.C.) 

B. — Forma  of  Initrumeata :  fraud :  aaalgniuent  of  t 

OeorgeT.Tate{U.  S.8.C.) 

See  InruTance,  Fire  ;  IiuumHCC,  tAfe  ;  flerniimii 

CUUKU 

ATTACHMENT.  BalldreaBeanotneoasaarjweiirtne 
apparelT  SharpleyT,  Doutre  (Montreal  B.C.) 61 

S.— Under  old  Code;  subsequent  debtor  may  more  la  ya- 
cala,    Jacobs  v.  Hogan  IN.  Y.  App.) * 

a.— Under  old  Code.  {  1!:^ ;  Invalid  if  aerrlce  or  publication 
not  made  nilbln  thirty  days;  appeal.  Blowom  i.  Ernes 
(N.Y.App.) *1 

*■  —Of  judgment  in  favor  o(  noD-roBident ;  iervtee  ot  copy 
wDxraot  must  be  dd  debtor :  nn  attorney  of  creditor 
not  Bufflclent.    In  re  Flandreau  (N,  Y.  App  ). SI 

,     o^.^m    „ , ._  \._mj  Qj      Conover  ». 


n/ 


iau(N.^ 


App.). 


Bee  Practice ;  Proccsa ;  Shcrif. 
ATTORNET,    Diabarment;  duty  of  court  to  dlabar 

uneua^thful  tQcUunt,    Stroutv.  Proctor  (Mo.  B.  C  )  a 
>.— Dlsbannent:  proceedlnEB  U>  dlabar,  boir  conducted ; 

righu  of  defendant,    tn  re  Habn  <N.  Y,  App.) II 

a.— And  client,  dealing  between :  damagea  for  attorney's 
irrangfalact      Cockbum  \.  Edwards  (Ens  Ch.  D  ).,.  8; 
-Koowledae  of,  knowledge   ot    cUeot's  bankruptcy. 

BogersT^almerflT.  aTftCl l 

-LlablllCy  ot.  for  mlspomluct  of  ease :  duttea  U    " 
apanglerv^lleradJ.e   "   '■    "■■'-' 


r.  Tui 


(Cal.  8 


ooafllctlng  rights  of  cUenls. 

.DeaUo^  between,  aod  client.     Freeman  T.  Kghain 

Judgiaent. 

vlien  right  o 

a.  B.CJ.. 
upon  cIlent'stltledeedB.  Ex  parte  Full 


r,  Bilals;  r 
e.  Braden 


^."vliWoul 

fl  of  Judgmen 
ard((f.J.e  " 


BAILMENT.  Liability  of  warehouseman  aa  t»  deliv- 
ery of  goodit  consJirned  la  another ;  tripUoaifi  bills  of 
lading.  Glynn  I1I11b,C.£  Co.  V.  East  aod  W.  India  D. 
(Co.  Eog.  App.) IBS 

BjUIKBUPTCY.     Assignee  and  not  creditor  mast 
bring  action  lo  set  aalde  frauriuloot  oonveyani 
banlmjpt  debtor:  etatuto  -'  "— ■-— ■ —    -n-.— .. 
WoodheadtD.B.S.  C.)  ... 

ComnMitloQ :  doM  not  bar 

fraud.    Scottv.  01mstead(Vt.  a.  C. 


•t  Umllatloos.    TrlmUe  i 

anoaa  [u.  H.  a.  L'.) 

t.— Com^itlOQ :  doM  not  bar  debt  created  by  deTeodaut' 


4.— Dlacharsa  In,  validity  of,  cannot  be  contestfld  In  State 
court.    Bailor  V.  CarmtfaersiMo,  S.  C.)        S38 

«.— FldnclaiT  debt  not  dJachannid  by  compoBitloa  procoed- 
inp.   vninutT.iiiidgedJ.B.  a.a)....  4is 


BANKRUPTCY-Conlinued.  ru* 

B.— Debt  due  for  moneys  borrowed  from  public  acbool 
fund  not  discharged.    State  v.  Shellan  (Conn.  S.  C.)  ..  lO 

7.— Preferanoe  of  one  Ignorant  ot  insolvent's  condition, 
valid.    Barbour  V.  rtiesl  lU.  8.  B.  C.) » 

B.— Surety  on  guardlim'a   bund  discharged   by:  Sduciarr 

debt.    Dav&v.  McCuniy  (Wis.  9.  cr Hi 

See  Conflict  of  La  wn ;  CuJirtitutloiiiiJ  Law  ;  Set^^ ; 
Statuttirjt  ConsCructton. 

BANKS  AND  BANKING.  Contract,  acceptance 
ot  benelltaf,  byTaok,  ratiSes  it.  First  Nat.  Bank  of 
Wheeling  v.  Klmberland  (W.  Va.  S.  O.) 8S 

a,— iDAolvCDt  bunk  ;  depoult  under  order  of  court,  when 
not  preferred ;  general  and  special  deposit ;  tiinds  In 
receiver's  hands.     Otia  v.  Qroas  |II1.  B.C.). 7 

8.— Liens  on  moneys  of  depositor ;  does  not  apply  U3  truat 
moneys.    FallOand  v.  St.  Nlcbolas  Nat,  Bank  (N,  Y.  ^ 


4.— Ultra  rtraa  J  may  i 

Bav,  Bant  T.  Fall  (He.  8.  O, 


loans  made.    Farminglon 


seramlthv.  ahanin  8av.  Bank  (Fetm.  8.  C).   .     . 
BeeSatbmdi  Banhi;  Hegltgmct;  Savintfi Banlo). 
BIGAMY,   See  CrfTnlnol  Law. 
BILL  OF  LADING,    See  Agtricy. 
BILL   OF  EXCHANGE.    See  NtoaHahU  Inttra- 

BOND.    Wbao  obligor  on,  estopped  trnm  denying  ita  va- 
lidity,    Daoielsv.Tearueyin.S.S.C.J   B 

2.— Recitals  In,  limit  liability.     Sanger    v.    Bauinberger 

See  Coiuilirutfonal  Lav) :  Jtfunfcfiial  Coruorattona  ; 
NtoaliiMf  InslrunisnU. 
BOUNDARY-    Riparianowner;flxedmoiiutnent:  ad- 
verse possBSBlon  ;  tenc ,--j- -j 


App) 


impton  V.   Kirk 


BREACH  OF  CONTRACT-    Set.  -ielton. 
BREACH  OF  TRUST      Bee  Sloluie  o^  ilmHattmH 
BRIBERY.    Bee  0,fflM  oiKi  OJicer. 
BURGLARY.    Bee  Criminal  i^w. 
BURIAL.    HightothusbBndU>r«Inalnsorwire;  waiver 
of.    Weld  V.Walker  (Mass.  S.C.) 28 


CARRIER  OF  GOODS-  Contract  exempUng  from 
liablirty.    Ooldsinlth  v,  Oreat  E.  By.  Co.  (Eng.  Q.  B,  I>,)  4U 

S.—Llabili^  beyond  route.  Btewartv.  TerreHaoteA  I.  R. 
B.  Co.  (U.S.C,  C.Mo.) n 

3.— Not  Bable  for  loss  of  goods  by  connectlug  carrier ;  con. 
tract  beyond  roule;  limitations  In  receipt  given  by. 
Hadd  v.tl.  8.  *C,  Express  Co.  (Vt.  B.  C.) M 

4.— Liability  ot  ship-owner  for  shrinkage  of  cargo  by 
reaaonof  nature  of  stock.  Janney  v.T'udor  Co,  (U.  8, 
D   CMaiffl.) 3t 

B.— Ooods  injured  while  in  transitu  through  successive 
carrien,  not  preeumed  Injured  by  last  one .  Marquette, 
H.«0.  B.R.Oo.v.Kirkw(iod(Hlch.  8.  C  ) M 

fl.~LogdrlTiDg  and  boomiiiK  company  not  a  common  car- 
rier.   Hann T.  While  Urer  Logf  a  Co    (Mich   3   C  )  38t 

T.— NegUgonce;  wheoqueMloa  for  Jury;  duty  to  provide 
motlTa  power  to  relieve  from  emergeucy;  InahlUty  to 
da  dn^  caused  by  prevlouB  negllstmoe  not  excusable. 

BlllB  v.  N.  y.  C.  R.  E  Co.  (N    ^.App).. It* 

Sec  DttMiiiir  nf  other  Sbita. 

CARRIER  OF  LIVE  STOCK.  Limitation  of  lia- 
bility by  special  contract ;  cotisiderstlDn  ;  public  policy. 
Spears  y,  Georgia  E.  R,  Co 41S 

OARRffiRS  OF  PASSENGERS.  Paraenger; one 
who  ISves  train  In  motion  ceases  lo  be.  Comm.  t. 
Boston  A  M.H   K,  Co.  (Maas.  8,  C  ) » 

t.^Mail  agentonrailrond  nota  passenger.  I'eun.  R.  R. 
Oo.r7Frice(P«in.8.CJ    ,, Bit.    bS 

1.— Bagnge;  liability  tor  Injory  to.  Hooper  V.London  £ 
N.Tf.^.  Oo.lEng.a  P.D.I IM 

4,~'ExpnlBUH]  of  railway  panenger  fmn  train;  rontlnu~ 
ous  passage.    PetHsv.  ftnn.  R  R.  Co.  <N.  J.  S.  C  )  .    3U 

S.— NegUgence,  coDtrlbotory;  not  lonklng  for  approaching 
tnunoot,  duty  of  raHroad  coropaoy  to  provide  uofe 
exit  from  train.  BraBBsU  v.  N.  VTc  £  H.  R  R.  K. 
Co.  (N.  Y.  App  1  . 9» 

&~Railroad  company  may  run  special  trains  and  eiclude 
paasengeretherefrom;  Injury  to  paaeengerrldingwlih- 
outrlgnton  train  ;  leaving  moving  tram  on  advlceof 
coDdoctor;  damage*.  Southwestern  R.  B,  Oo,  v.  Sin- 
gleton (Oa,  B,  C). lOT 

7.— Street  railways,  exdusloo  ot  oomptaUng  naaaenger  car- 
rier frtim  use  of,  CltiienB>Ca»chOo.  v.  Camden  H.  R. 
a.Co.(N.  Y.  Err.iEApp,) IB9 

8.— Unreaaonable  regulatlona  by:  eBMt  of.    Baonders  v, 

Soutbltl^.  Co,  OCng.Q.  B.  D.) 10 

Bee  CoiufltsHofuU  Laic. 

CERTIORARI-  Huoldpal  ordinaoce;  validity  or.  as 
to  sale  ctfUquora.  cannotbe  t«ted  by,  Iske  v,  Knwion 
aowaS.O.).. 75 

CHAMPERTY.  Wheanotdefenm  toactlon.  Small 
T.  ChIo.7B.t«P.  B.R,C[>.  (Weh.  S.C.) Ufi 
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CHATTEL  MORTGAGE.    SeeMariuavi.         p*oi 

CHECK.    .See  Seanllalilf,  liutrumcnU, 

CHURCH  PROPERTY.    K»  Tarallon. 

CIVIL  DAMAGE  ACT.  Ewh  wUer  of  Uquor  coo- 
IrihiitiiiK  to  Iniusjeatlon  Uablo  for  eultre  wrong,  Wer- 
ner v.  Eiliiiuton  lK(uu.S.  O.J IB 

CIVIL  RIGHTS-    See  Senumai  of  Coum. 

CLERGY.    Prtvlleeps  n(|  Roman  Cftthollc   priest   no 


rtgliU 


Ml)Yth 


r.  RohlUarcl  lC»oad».) 

CODE.    See  Fmellce. 

COMITY.     Chilli  (vloptod  [n  one  Blate  baa  sa 

of  inberitance  In  aoother  State  having  aloijuu-  ukwo  i 
inberluuice.    Rout.  Ko<iB<Maw,  B.C.J... a 

CO&IMERCE.    Gea  CrmtUtiUirmiOl  Laic. 

COMMISSION,  rmied  Slatw:  writ  o(  proWblUon. 
BubJiKito  uontrol  lit  court.    Uolled  btstea  T.  Barrj 

(U.  a.  D.  c.,Ooi.) a 

COMMON  CARRIERS.    f^Garrim. 

COMPOSITION.    See  BontoTiplcy . 

CONFLICT  OF  LAW.  Appeal;  rig-bt  o(.  from 
Sum  court  to  U.  C  Supreoie  Court;  Federal  ques- 
tion :  acUon  Id  Htate  court  againil  marataal  forHeiTiure 
of  tcoods  under  bankrupt  proujuB.  Bharpu  v.  Doirle  (U. 
B.8.  C.) 31 

&— Bankruptc]';  plea  of  dlsabarKe  In,  (o  suit  <>a  JmlKiaent 
fllnoc  (JikcharEe  la  another  fitale.    Anderson  v.  Aoder. 

A— Grant  bj  CoDKreasofiand'tii  Stale  la' trust' ;' linilt 'of 

power  of  atato  Leglilaturo.    Aahbumer  v.  People  (U. 


See  ComUji;  fjiri 


4.— loHuraooe  policies  linied  bjforelEU  comiMUilM.  Sinlth 

T.  Hue.  L.  Ins.  Co.  (Maw.  B.C.J...     « 

6.— Marrlwe  by  dlTorosd  boabaad  In  another  Bute.  Tliorp 

Y.  Thorp  (K.  Y.8.  C.) 31 

«.— Practice;  State  lav  of  UmltoUon  of  time  to  taJce  appeal 
wlU  not  ouat  Supreme  Court  of  power  to  enf  on»  man- 

date*.    WIlUamsT.  Bniffj  (U.w.  8.C.) « 

7.— Priorltf  between  creditors  of  different  JurladlctloDe; 
banknipu^y    attachment:   aaalffoment  for    creditors, 

Ooodaellv.  Benaon<It.l.  8.  C.) Bl 

&— Receiver,  rlghla  of,  under  State  court  ai  OBaliut  Fed- 
eral court.    Andrew*  T.  Smith  lU- 8.  C.  C,  VU El 

_     'iilocl;  corporation,  frum  v.  Bllea  (Conn ,  B.C.)  « 

Tn«u,-  ExInulUiua;    /rumraricr,    Ll/c;   Mar- 
ruide  ;  ITutcai ;  Bemowii  of  Cautcn. 
CONGRESS.    Sen  Htiiuc  o}  JfeprcMntotlcot. 
CONSPIRACY.    See  CrtmtTMjJ  ix«o. 
CONSTITUTIONAL  LAW.    Dueprocesa  of  law: 
aaaenament  tor  dralniiiv  awomp  lanoii ;  constnietlon  of 
Blotfllaw;  source  of  title  to  lanosdOMnotalTectrlEht  to 
cnxa:  Impairing  contract.    Reclamation  Dlit.  No.  lOB 

*.  Hi«ar  fij.  8.  C.  0„  CmL) T 

S^-BonS.  nllnad  aid,  by  State  under  Invalid  law ;  mort- 
eage  ttucen  by  Bbnto  toMcure  lla  bonds  Inurea  to  bolder 
of  'Old  State-bonda.    Florida  C.  R.  B.  Co.  t.  Bchutle 

07-9.8.0 n 

B.:— Carrier  of  paasan^r ;  commerce,  regulation  of,  be- 
tmeo  States;  carrier  may  not  exclude  unchtulo 
female  pumiger,  bebarlDg  properly,  from  ladlea'  car. 
nmsnir  MemphliAC.  R  R.  Co.  (U.  a  C.  C.  Tenn.),  K 
;  SlMe  law  ragulBtlngSoatlng  oF  logH  In  river 
rference  withconunerce.  Qarrleau  t.  Conu, 

>.(lUaa.a.  C.).. sa 

of  commerce;  States  may  provide  tor  Im- 

-"-  -• ;  TlidatlonsbyStaiesWtules 

cotrDiisbie  In  Federal  courts ; 

taken  forpubllo  use.    County  ot  Mobile 

V   Kimball(U.  3.S.  C.I 13 

8.— Impairing oontract;  Slala  eontrol  over  operation  ot 
railroads.    New  Haiea  £  North  H.  Co-  >.  Hamersley 


(U-E 


IC). 


T.— Court  of  claims,  trial  without  Jury. 

a.ic.s.a.oi L 

e,— Discrimination  as  to  sex  In  permitting  pursuit  of  bosl- 
nees:  fetoale  waiters  In  dance  cellars,    Er  parte  Va' 

pUre(Cal.  3.  C.I St 

S^-^Iio#er;  State  law  refculatlng,  doea  not  Impair  contract. 

Bennett  v.  HbttIb  (Wis.  S.  C.\ 87 

Ut — Evidence;  validity  of  statute  pre#;riblnff  character  of. 
Stale  V.  Besnlck    (B.  I.  S.  0.^.  4ST;  Stale  v.  Thomu 

(Conn.  S.C.I « 

II.— Ex  post  facto  statute  ;  exteoiUng  time  limited  for 

prnsecutlou  of  crime.    State  v.  Moore  (N.  J.  App.) \t 

nft-^Eminent  domain ;  act  authorizing  rallroail  to  tolie 
lands  without  lenderlngpavment  to  owner  void.  Red- 
man v.  Phlla- M.  *  mTKR.  Co.  (N.  J.  Ch.) £1 

.....     .    .    iptifjn  of   private 

'    '9 'sale 
(Mass. 


Ui— Elih,  proteoth 

nopeiiy  under 

tt^^uaeUm  of 


IS  m  aueams:  u 
staMle.    Wellet 


.t  apph 


TJ^ 


repeal  of  bankrupt 


banknipC  law  In 
law.    B^wlnv. 


aiwreUfVt.  S.C.) 37 


CONSTITUTIONAL  LAW-Cootinued. 
IT.— [nformatlon;  State  law  autboriiins  proser 

valid.    Knlloch  v.  Superior  Court  (Cfl.B.  CI 
lB.-JudgB  ElitlnB  In  — ' ' ■■-"'-' • 

logfvenowiilf' 
18-— Ordinance  I 


nowiilal.    Duryea  V.  Traphagen  (N,  Y- App.)-.  a 
ACe  H^DSt "  drummers,    tor  phyMdaus :  wLiim 

..  ._.lo.    Thomasv.  Hot  6pHag>(AAE.U.  C-l « 

V).— Ordinance  prohibltliig  renting  (lOUSeH  ' 

levaUd.    Himken  v.^Htherfoid  rrex.  B. 

il.-PUotlBwi-    WILMinv.  HcHsmeBlD.  8.  H 

;ffi.— Offense  commenced  In  and  (i™™ir 

Qreen  V.  State  (Ala  8.  CJ __ 

21 BlatulotT  ooQstniclloB  ;    mnolcjpal  aid  to  lailroad. 

Allen.  Admr.  V.  Louisiana  (U- 8.  &.C.).... 91 

M.— BMlutory  conitructloD  ;  State  statute  of  llmllMloos; 

tax  deed.    BaneU  v.  Holmes  (tl.  8- 8.  C.) K 

SS.—8UWUI0  giving  prison  ofBoer  power  lo  extend  time  o( 

-"'''   '"■"        "TMB  v.   lUtV   IJMB,    0.\,. J.. ........... 


It  state  Jicense  ts 


nvaUd.    Webber  v 
A  receipts  of   e 


iO.— TaiolloD ;  patent 
ented  aniclea,  nol 

8?.— TaiaOon  of    btobs  receipts  of   expreas   coi 

SUte  V.  P.  8.  £C.  Kx.  Co,  (N.  H.  8.  C.) __ 

W.-~Wager;   time   of    preeidential   election.     Oomm.    v. 

Hunter  (Ky.  App.) 39 

Sue  AniauUt;  Aaipmaenf.CTtminal  Lmn;  MarMme 
Lna;  M-unlctiiai C<ire<iraUoni' :  itfparlari  RtObtx; 
Slatutom  CrmatTOcHoii ;  TtaJotlon. 

CONTEMPT.  Advloe  of  counseL  how  far  au  exctuei 
process  must  be  lawful  to  autborise  punishment;  pro- 
cess improvldenUy  )uue<l  lawful.  West  Vlntnla  ex 
rel.  Mason  V.  Harper's  F.  B.  Co.  (W.  Va.  8- oT 11 

a.— Advertising  for  funds  to  carry  on  appeal.  Ptatlng  CO. 
V.  FarquiSanon  (Eng.  Ch.  D.J SO 

CONTRACT'    Agreement  10  furnish  evidence  for  ault 

not  ueceua^ly  ille(»l.  Wellington  v.  Kelly  iN.V.  App.)  « 
B.— CoiutructioD  of  bond  o(  Indemnity  ;_explanBllon  br  dr 


-IHeeiU;  when  money  palu  uu,  nxuw< 

&B.  SnringOo.  V.  ibiowllon(lT.  B   8. - 

-Ulegnl:  money  paid  on,  mar  not  be  recovered  back  It 

notniren.    Ha^iesT- Budd  (N.  Y.  App.) II 

-nlegal;  expeoBea  Id  erading  court  proceas.  Blerbauer 

V,  WlrthrtTs.  O.C.,  Wh.) .  n 

-Memorandum  eiplali^iig,  when  part  of;  when  not 

Llttlefleld  V.  Combs  (MeTH.  C.) O 

-Mutuality  required  to  render  valid;  btnid  lo  conrev 

land  at  a  apecUled  price-    Oordou  v.  Darnell  (Col,  8. 


not  prova'ble.  TlUy  v"  Oty  of  bhkngo  (N.  Y.  App  J. . . 
-Penormance  prevented  by  tollute  of  other  parly  ta 
City  of  Dileago  *,  Tilley  (U;  B. 


s   bp. 


seclitne  relief  w 


ot  inarriage  ot 
ppl.lj'  defeaw  ac- 


6f  peivoiiBl  property ;  "  about."  a  word  ot  eatl- 

niBle.    HcLay  Y.VerryCEng.  C.  P- D.) 11 

H.—Buppertor  guesU;  extras  ordered  by  Ibcon  1  non-in- 
terTerence  orbost  not  an  ImpUed  coatraat-    Bttonv. 

tiay  (Mich.  S.  C.i 9 

See  AcU«n;  Bankf  and  Bmtkingj  0>TUtUultoniil 
Imw;  ConHiroMutiit;  Daiaaga:  Infant-  Married 
Wimuyn;    0#rB  anil  Ojietr;  ^olulc  of    htntiib; 

CONThSuTION-   SeeSurrfirfiip. 
CONVERSION.    Bee  fluat  E«lo(e ;  HcplOTlB. 

CONVEYANCE.  Fraudulent;  fraud  upon  aredlton 
not  prcdlcable  ot  conveyance  of  properly  exempt 
frtim  fttuu.hment.    PrwiC  v.  Vaughn  iVt  8.  C.) 1 

S.— Fraud ulf>nt ;   dlechargu  In  bankruptcy  of  debti 
'Oilahlelo  grsntoe;   pleading  o"" "— 


0  grantee :   pleading  evideoce.     Hoyer  v. 

Aswey  |U.  8.  8.  C.) ..   .    S 

—Fraudulent;  gruitee  reprceentiug estate  to  remain  In 


creditor.  Hon 


grantor  ealopped  aeali 

Appeal  (Penn.  8,  C.).. 

—Fraudulent;  purchase  from  InsolVBnt  by  creditor  koow- 
ing  hisolvency ;  dealings  between  relatlvea.  BheellDg 
w     n^..«  iit^i^   a   f  \  ^^  1(1 


lln  ;  Kimble  V.  Smith  (Penn. .   

See  Cur]«ra((ona:  Eiemptton. 
COPYRIGHT,   Extent  of.  In  law  reporto.    Kyei* 

Callaghftn(U.  S.  C.  C.niJ .... 

S. — Newspaper;  ''periodical:"  reprint  from,  pul:" 

book  form;  piracy.    Walter  v,  Howe  (Eog.  1 

tbeRollsi . 

S.—Tltl»  used  similar  to  one  of  old  book  out  ot  d 

Dickav.  Yates  (Ena.Ch.Div.) 

4.— Title  ot  book;  Irodennnrk.    Dlcksv.  Yatea  (Eng.  AppJ 
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OORPORATIONS.  t 


than  required  number 
Be  Alma  Spinning  '-" 

'ITect  of,  b^.    Qraham  t. 


OoaseAlC.h.  B.  I».  (C _., 

3.— CorporMar,  lioMllE)-  of;  chanee  la  corporate  oiranlia- 
UoQ.    Bl«aord  Bant  T.  PaJmer  (Conn,  e.  C^        

1.— De  facto  one.  when  exlsUnce  of,  cannot  be  questioned 
ODltateralLy ;  members  oE,  not  liable  as  jiartnere,  Hum- 
phrey 1.  Moone;  (Col.  8.  C.) 

5.— Mamberot  bonellolarT  aBsoclation  entitli 
rights  cuiDDt  be  Bxpelled  without  ntrtice 
vhatdoes  not  eicu«e  notice.  Wochlcl 
"  0.  Ben.  Sou  (N.  Y.  App.) 


id  to  property 
andbearhie: 
T.  (JoaU  wia- 


t.  BuUdug  Also.  (Fenn.  S 


7.— Dtorlenee  tliat  was  InTalld  as  to,  may  not  be  set  u; 
by  purchaser  under  execution  agalniic.  Beecher  t 
Marqui'tW  «  P.  KollinK  M.  (Jo.  (Mich.  S.  C.l 


-  ordinary  serrfcea  In  absence 

It  wteb  corporuors  before  In- 

blnd  corporaflon.    Otlieoit'  Nat. 

Itjlowafl.C.) a 

-. ;:ilaMllty  of  stockholder   for    Impaired 

stock  1  Mldenoe.    Stephens  v,  Fnx  (N,  T.  App.) 1 

II.— Of  ana  Stale  adapted^ by  another  State  la  conxiraUon 
of  lattery  clLUieasblp  o(  ini-orpomtors;  JuriadlcUon. 
UphoffY.Chlc,  8t.  UANbwO.B-H.  K».  (U.  B.C.C., 

Kv.) ; ;« 

1>. "Unless  authorized  may  not  hold  stock  In  another,  and 
cannot  compel  transfer.  Franklin  Bank  of  Cincinnati 
v.Oommeidal  Bank  (Ohio  fl.C)  a 

IB.—'niM  purcbaae  of  stock  was  Induced  b*  false  represeu- 
tallonsdoes  not  rallers  stockholder  from  UatuUtyas 
such.    BrlKEiT.  Oonmell  (M.  V.  C.  P.) U 

14.— BubnrlpUon  to  ttock ;  payment.  State  tu.  Oo.  t. 
Bodmond  (D.  a  D.  C,  iS!) ! 

IS.— What  conatJtDtas  sutMcrlptlon  to  (took.  Hawtey  t. 
Upton  (D.  B.aC.),.  - ! 

16.— Subacrlptloo  to  stock  procured  IhrouKh  fraud ,  Turner 
*.  OrangeiH' Ufe  £  R    Ins,  (».  (Oa.  8.  0 1 

17.— Transfer  of  stock  of.  oo  bon^  necessary  for  validity 
■calnst  attaohlnR  creditors.    In  re  Murphy  (Wis.  B,  "  '  " 

18.-1V«asfBro(stoekln;ulodtca  of  stock:  fraud.  Dlcklu 
<•.  Oantral  Nat.  Bank  TUaas.  8.  C) 

U.— StockboMera ;  liability  of,  for  unpaid 
BCtton  to  enforce  will  Qe  against  (ndfiUlui 
by  creditor  who  is  also  slflCkbolder.    Bmlth  r.  ixin- 
donerfOolo.  a.  C.) ..    .  3 

90.— Ultra  Tires  acta;  rights  of  BtockboUera.    BostouAP. 

R.  R.CO.  V.  N.  If.  4N.  E.R.H.  Co,  (K.  L  8.  C.) G 

Bee   SrntRcnt    Dirmaiii ;   Etltitrptl ;  Municipat   COr^ 
piyrationB ;  Removal af  Cause. 

CO-BERVANT.   Bee  Itatttr  and  Servant. 


performance  of  oEBdal  duties,  must  be  al! 
States  ex  nL  McBride  *.  Shun  (U.  S.  a.  ( 


COVNTER-OLAIM.   Against  U.  S.  Schsumbuisi. 

COUNTY,    See  Municipal  C<»rpora(to™. 

COUPONS-   See  Keantidbli  InttrumaM. 
COURT  OF  CLAIMS.   BeeOonsHtuiiormliaw. 
COVENANT.    In  liaae,  for  quiet  en]aympnt;  when 
action  upon,  not  maintainable.   Ware  t.  Uthgow  (He. 

CHJMIN.^  I-^y^  *°i^^'7 

,. ,— ..mS'CX) 

'Blitamy;  evldencai  t 

Ui^y.    Hills  V.  ITnlted  StalM  (U.  E< 

'Buislsry,  laroeny  Id  closed  store,  not.    farK  t.  Btate 

(Oa.^.rf.l .,    ,. H 

-Burglary:  what  Is;  crltnlnal  Int«at  of  antry  i  to  commit 
fonilcatlon.    Boblnson  i.  Stale  (Md.  P.  C.)        » 

Bui^lary ;  ortdenoej  i^rnanBc^ amount  of  light  after 


a.-i 


.    Btataot  Conn.  v.Uorris 

it  alleged  muM  be  proved. 
Han.S  C.)...  ' 


(Gonn.3.C.).. 

&— Burs^aty;  rarianoej  1-„ —  — _ 

f^nnrnnnvsaJlh  T    Hnoj^  (Han.  8    „.. 

.tors  not  liable  unless  pramnt  ai 
Mttliw  set,  naturally  Incident  to  agreed  crime. 

iby.feofieail.SC.) 1 

.-    BtJtutlonsI  law;  statute  allowing  Indlctmeat   In 

ODunty  wbeie  oiTeDse  not  committed  invalid  In  Uls- 


.    DonsUtutional  law;  passing  counterfeit  trsdeilollBn 
DM  an  IntamoUB  crlm«  under  Federal  Constitution,  and 

nba  prosecuted  by  au  lofonoatlou.    United  State* 
•tMiP.a.D.G.w.  r-x « 


CRIMINAL  LAW-Contlnued.  riot. 

ID.— Cruelty  to  children;  Ulh-b  of  1918.  ch.  133;  ofDmr  It 
charge  of  cbildien  In  custody  of  oornaration  liable  to 
Indictment  for  cruelty :  Insufllcient  lood  and  laedicina 
cruelty;  eridenoe;  nypothetJcal  questions;  photo- 
graphaof  iwraons;  varlaDce;  act  chaii^  on  BptntOe 
day,  proof  of  act  continued  through  numeroua  days ; 
volunteer  taking  child  bound  to  care  fur  It.  Oowl^r, 
Peoplelir.  T.  App.).. W 

II.— DIaorderiy  tunise;  bawdy  or  gambling  bouse  need  not 
be  noisy  or  opea :  what  evidence  of  bawdy  house ;  what 
ofnaibUng.    King  t.  People  (K.  T.  App.) W 

la,— Evidence;  admission  of  Improper,  beforu  grand  iuiT 
not  pleadable  to  Indictment ;  conviction  on  good  ooubIs 
not  avoided  by  bad  counia ;  roblwiy  :  of  keys  for  uae 

<^  scheme  to  commit  crime-    Hope  v.  People  (N~  Y. 

App.) W 

18.— Evidence:  biu^en  of  proof:  Insanity.    Bacclfalupo  v. 

Comro.  (Va,S.  0.1 aa 

14.— Evidence :  couf^ulon  ;  corpus  deilcti  cannot  b«  estalr- 

Uahedby.    South  t,  Pvoplu  (HI,  B,  C) tS 

IB.— Evidence ;  motive  by  acts  distant  from  time  and  plac« 

of  crime;  expert;  opinion  as  to  Insanity  br  lum-ei- 

port.    Yanks  V.  State  (Wis.  S.  C.) «1T 

IS.— Brldenoe;  murder;  declarations  of  deceased  as    lo 

his  intent  not  admlBlble  excejjt  to   rebut  threats. 

People *.CBfUonlCaLB.C) ,    ..  «l 

IT.— Examination :  accused  and  government  entitled  tn; 

grand  Jury;  dlacloaure  ot  proeeedinM  before:  review 

by  court  or  Indictment  fbund  by.    united   States  v. 

FarringtonCU.  S.D.  CN.y.) « 

IB.— False  pretennes ;  puttbig  talse  accoimt  against  d^  Id 

the  way  of  payment  a  fuse  pretense  to  paying  offlCMV 

though  it  Boea  tluough  other  hands  for  audit  ;  charac. 
liense:  pleading;  (act  without  details  Bnm. 
-'Hal  routine  as  reason  for  Mate- 
IB ;  right  to  put  leadlngquesUonB 
:  nature  <ii  offense ;  not   huln- 

,  — .-  r-r ^ot  read  mingled  with  other  (rue 

einnenia  :  inmr;  oompetanra' not  afTeded  by  opinloD 

from  reaoTng  newniaperB.    Feoidu  ex  ml.  Fhdps  T. 

Court  of  Oyer  and  Terminer  {N.  T.  App.) 1H 

IB.— Forgeiy;  attempt;  iflcehdng  forged  paper  with  Intent 

to  utter  (Austrian  case) BOI 

SO. — Forgery;  of  micertain  Instrument ;  trial  court  order.. 

Ingarrestot  witness  pendlngtriaL   Borice  v.  State  (Qa. 

B.C.) ^.  ....«M 

31.— Homicide  by  dangerouo  act  of  nncartaln  one  of  sevenl 

persons;  accident.    Beg.   v.  Salmon  (Eng.  Or,   Cos. 

I!S.—H<nnicidoV  death  'caused"  t^'honesc'  biit  iiiMaken 
medical  treatment,  not  felonious.  State  y.  shulti 
(lowaB-Cl tM 

28.— Idems  soBsns.   Bath  v.  Stale  (Tex.  8,  C) tB 

U.— Indictment  ftn-eeveral  oRenseii;  eauTictlon  on  one: 
former  convtcHon  or  acquittal ;  waiver  j  evidence ; 
conversation;  tesgeaUe;  venueMvcelvIngstoleagouds 
from  railroad  train,    ftople  v.  Dowling  (M- Y.  App.)  a8 

n.— Intormatlon ;  existence  6f  one  not  bar  to  another  tor 
same  offense;  constitutional  law :  State  law  authoriiiiiK 
prosecution  bylnfonnatloo  valid.  Kalloch  v,  Boperior 
Court  (Cal.  S.  C.) ITS 

SS.— Jeopardy ;  criminal  not  in  ;  la  trial  stopped  by  reason 
of  Incompetency  of  juror.  Commonwealth  v.  McOar- 
mlck(Mafis.  e,  C) .--      .    414 

a?.— Jurisdiction  ;  discharge  by  miitake ;  senteaoe.  Price 
V.  Comm.  (Va.  B,  C.) Xa 

W.— Juror,  Brand;  notclvilly  liable  for  action.  Turpen  v. 
Booth  (Oal.  B.  C.) 21S 

SB.— Jury,  pdllngof ;  allocution:  llmitatloa  of  arguments. 
Btatav,  HoyttCtonn.  8,  C.) SOa 

SO.- Libel ;  newspaper  article  pubUshed  without  knowMgti 
of  proprietor.    Comm,  t,  WlUard  (Ptmn.  8.  C). ..       .  28S 

31,- l^arceny ;  poaeesskn  of  stolen  mopCTty  not  alone 
snOeienl  to  convict.    I^oplev.  Birmfonl  (EU,  B.C.)  ..  £79 

a.~LarceDy;  variance;  ownenhip  In  corporation  :  sur- 
plusage; constructive  presence  of  one  engaent  Iti, 
makes  nim  a  principal :  evidence;  letters  written  by 
accomplice;  testimonylntroducedoutofonler;  waiver, 
MeCarneyv,  People^.  Y,  App.) IBS 

SS,— Harried  woman:  pleading  marriage;  evidence  ;  dec- 
larations. United  StalcsT,  I>eQnl3eld(  (V.  8.  C.  C, 
Tenn.l ZT^ ! .' HW 

34. -PleaiUng:  abortion,    Eckhart  v.  People  (K.  Y.  App.K    W 

SS.— Bape :  consent,  even  though  extorted,  renders  cohabi- 
tation not  raDe.    Whntakerv.SlatalWls,  8,  CI SI 

30.- Rendition  of  crimlDBl ;  requests  to  authorise:  Jnrixdic- 
tion  of  eourts  to  examine  proceedinge ;  contents  of 
warrant  of  enroditlon.  PeopleeireLJoardBn  v.  Dona- 
hue ffl.  T,  App-] 836 

ST.- Robbery:  toroe  Beoessaiy  to  cotutitnle.  Fanning t. 
State  (tft.  8.  C) ITS 

)8.— etatote  of  Ilmllatloiis  t  validity  of,  as  to  past  offenses. 
OomnMnwealth  T.Du^  (Penn>  S.  CJ IBS 

89,— Trial;  effectDOTenHctofpreanice  or  Bailiff  with  Jury 
in  capital  ease.   Osbiey  v.Teople  (III,  8.  C.) 3S8 

40.— TMbI:  qoeiRioEB  to  show  prriDdlcs  of  Juror  against 
race  of  aeeused.   Feo^  ▼.0«r8or(Cal.S.C.) 4is 

41.— Trial:  fslony;  ptat  by  atlonqy  a  nullity;  prisoner 
tnuttlw  pnesnt;  evMeaoe;  grow  Brsmfoatton  ;  wit- 
ness miptoriBgnowet  to  piuuttnls.  Stale  V,  Ctonkle 
(W.V^B.OJ aw 
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CRIMINAL  LAW-ConUnued.  paok. 

4S.— Trial;  ri^ht  of  defendant  to  be  informed  of  yerdlct  by 
court  ana  to  be  heard  before  sentence.  State  ▼.  Jen- 
nings (Kans.  8.  C.) 868 

48. — Venue;  sale  of  liquors  to  be   sent  by  carrier  from 
another  place.    Qarbracht  v. Gomm.  (Penn.  8.  0.)  ...  218 
Qee Evidence;  ExtrcuUtion. 

CRUELTY  TO  CHILDREN.    See  CHminal  Law, 


DAMAGES-  Auction  sale  as  Droof  of.  Quitermanv. 
l3v«rpool,  N.  Y.  &  P.  8.  Co.  (NTY.  App.) 114 

SL— In  action  by  parent  for  injury  to  chilo,  compensatory 
only.    Dorkee  v.  Central  Fac.  K.  R.  Co.  (Cal.  SO.)...  287 

8.— For  breach  of  building  contract  by  builder.  Kidd  v. 
McOormaclc  (N.  Y.  App.) 215 

4. — Eviction:  measure  of  damages  in  action  for.  Lanigan 
V.  Kille(Penn.S.  C.) 856 

6. — Measure  of.  in  coal  mined  by  mistake.  Austin  v.  Hunts- 
▼iUe  Ooal&M.  Co.  (Mo.  8.  C.) 242 

ft.— Negligence  ;  owner  of  defective  premises  liable  for  In- 
jury to  one  thereon  by  invitation.  Bennett  v.  Louis- 
viUe&N.  K.  R.  Co.CtJ.  8.  S.  C.) Ill 

7.— Liquidated,  or  penalty;  evidence.    Little  v.  Banks  (N. 

Y.  App.) 395 

Bee  Animals;  Attorney;  CivU  Damo/gt  Act:  Eminent 
Domain ;  Evidence ;  Municipal  Corporations ;  Neg- 
Ugence;  Receiver. 

DEBTOR.    See  Practice. 

DECISIONS  OF  OTHER  STATES.  Authority 
of;duty  of  carrier  as  to  delivery  of  goods.  Faulkner 
▼.Hart(N.  Y.  App.) 46 

DEED*  Certificate  of  acknowledgment  not  conclusive 
oy  one  non  compos ;  not  void  but  voidable,  and  eject- 
ment will  not  lie  to  set  aside.  Evans  v.  Horan  (Md. 
App.).. 456 

3.— Of  part  of  house,  carries  land.  Hatch  v.  Brier  (Me.  8. 
C.) 898 

8.— When  notes  and  bonds  given,  variance  in  quantity  not 
ground  for  avoidance.  Jenkins  v.  Bedgiano  (Md.  App.)  478 

DEFENSE.    See  EstoppeL 

DEFINITIONS.    See  Statutory  Construction 

DEPOSIT.    See  Banks  and  Banking. 

DISBARMENT.    See  Attorney. 

DISCONTINUANCE.    See  Practice. 

DISCRIMINATION.    8ee2Yu:a«on. 

DISORDERLY  HOUSE.    See  CHminai  Law. 

DISTRICT  OF  COLUMBIA.    See  Mandamus. 

DIVORCE.  Acquiescence  by  wife  in  adultery  by  hus- 
band precludes.     Yorston  v.  Yorston  (N.  J.  Ch.) 17 

2. — Alimony;  right  to,  does  not  cease  on  divorced  wife's  re- 
marriage.   Stillman  V.  Stillman  (111.  App.) 23 

3.— Adultery » evidence  of;  delay  and  deed^  of  separation 
not  bar;  agreement  by  husband  to  support  enforceable 
after  divorce.    Kremelbergv.  Kremelberg  ^d.  App.)  455 

4.— Foreign,  validly  of.    Harvey  v.  Famie  (Eug.  App.). ..  829 
See  uonfiict  of  Law ;  Estiyppel;  Marriage;  Practice. 

DOWER.    See  Constitutional  Law. 

DURESS'  Of  goods:  refusal  to  pay  debt  due  one  pe- 
cuniary embarrassed,  not.  Hackley  v.  Headley  (Mich. 
8.  C.) 455 

DYING  DECLARATIONS     See  Evidence. 


EASEMENTS.  Riparianr  ights;  race-way;  prescrip- 
tion; tide-water;  action  for  disturbing  possession. 
Folsoro  V.  Freeborn  rR.  I.  S.  C.) 497 

2.— Right  of  way  by  prescription ;  when  equity  will  pro- 
tect.   8hiver8v.  Shivers  (N.  J.  Ch.) 18 

ELECTIONS.  Ineligible  candidate  ;  votes  for,  when 
not  thrown  away.    In  re  Barnum  (Minn.  8.  C.)    323 

2  —To  public  office;  jurisdiction  of  court;  informalities  do 
not  invalidate.    Prince  v.  Skillin  (Me.  8.  C.) 349 

S.— Supervisors  of,  rights  of,  under  Federal  law.  Ex  parte 
GklisslerCU.S.  8.  a,  111.) 93 

EMBLEMENTS.  Purchaser  not  entitled  to  crops  ma- 
tured before  time  of  redemption  from  sheriff's  sale, 
but  not  cut.    Hecht  v.  Ditman  (Iowa  B.C.) 298 

EMINENT  DOMAIN  Corporation  entitled  to  exer- 
cise, not  liable  for  consequential  damages.  Sunmer 
V.  Richardson  L.  D.  Co.  (Me.  8.C.)        177 

2.— Property  already  appropriated  to  public  use  cannot  be 
taken.  Lake  Shore  &  Mich.  8.  Ry.  Co.  v.  CJhic.  &  W. 
I.  R.  R.  Co.  (El.  8.  C.) 825 

8.— Title  to  land  appropriated  does  not  vest  in  8tate  until 
compensation  Data;  canal,  what  is.  Kennedy  v.  In- 
dianapolis (U.  d.  S.  C.) 474 

See  Constitutional  Law;  Municipctl  Corporaliona. 

EQUITABLE  ACTION.    See  Jetton. 

EQUITABLE  LIEN    See  Lien. 

ESTOPPEL.  Certificate  of,  no  defense  accompanying 
mortgage  assigned  to  superintendent  of  insurance  de- 
partment; usury;  married  woman.  Smyth  v.  Munroe 
(N.  Y.  App.) 618 


ESTOPPEL— Continued.  page. 

8.— Certificate  of,  no  defense;  accompanying  mortgage 
precludes  defense  of  usuiy  furainst  Innocent  holder  for 
value.    Weyh  v.  Boylan  (N.  Y.  App.)    618 

8.— Corporation,  one  dealing  with,  as  such  may  not  deny 
corporate  existence.  Spake  v.  Farmers*  sank  (Penn. 
S.C.) 866 

4.— Divorce),  party  obtaining,  cannot  deny  its  validity.  Elliot 
V.  Wohlfrom  (Cal.  8.  C.) 287 

See  Agency;  Bond ;  Married  Woman. 

EVIDENCE-  Criminal  evidence;  declarations  of  third 
persons,  wh6n  admissible  as  part  of  res  gestea.  Com- 
monwealth v.  Ratcliffe  (Mass.  S.  C.) 806 

2.— When  certified  copy  of  originals  on  file  in  government 
office,  not.    U.  8.  V.  Pinson  (U.  8.  S.  C.) 116 

8.— Declarations  of  common  grantor  as  to  height  of  dam; 
intent.    Putnam  v.  Fisher  (Vt.  B.C.) 104 

4.— Dying  declarations  not  hearsay.  Green  v.  8tate  (Ala. 
8.  C.) 4B0 

6.— Of  expert ;  opinion  formed  from  conflicting  testimony. 
Guiterman  v.  Liverpool.  N.  Y.  &  P.  8.  Co.  (N.  Y.  App.)  114 

6.— Husband  and  wife;  criminal  law;  testimony  of  wife 
against  husband.    Houghton  v.  People  (N.  Y.  8-  C.)..  448 

7.— Hypothetical  qu^d^ions ;  photographs  of  persons*  Cow- 
ley v.  People  (N.  Y.  App.) 178 

0.— Memoranda  on  slate  subsequently  transferred  to 
books.    Redlich  V.  Bauerlee  Cni.  8.  C.) 448 

9.— Memorandum  to  refer  to  reoollecUon ;  printed  report ; 
when  allowable.    Comm.  v.  Ford  (Mass.  8.  C.) 1S2 

10.— Official  routine  or  reasons  for  statement  that  act  was 
done ;  right  to  put  leading  questions  on  cross-examina- 
tion. People  ex  rel.  Phelps  v.  Court  of  Oyer  and 
Terminer (N.  Y.  App.) 174 

11.— Parol,  to  show  that  party  signingwritten  contract  was 
misled.    Trambly  v.  KicardlMass.  8.  C.) 477 

18.— Privileged  communications;  telegraph  message  in 
company's  hands  not ;  subpoena  duces  .tecum ;  cer- 
tainty of  description  required ;  constitutional  law.  Ex 
parte  Brown  (Mo.  8.  C.) 497 

18.— Photographs  of  persons.  Cowley  v.  People  (N.  Y. 
App.) 18B 

14.— Pi^umption ;  possession  of  bill  of  lading:  accept- 
ance ;  wnen  collateral  fact  may  be  proved  by  parol. 
Sprague  V.  Hosmer  (N.  Y.  App.) 15 

16.— Presumption  of  death  by  seven  years*  absence.  Went- 
worth  V.  Wentworth  (Me.  8.  C) 188 

16.— Rape;  statement  of  prosecutrix.  Osborn  v.  8tate 
--     8.C.) 608 


(Me. 


17.— Secondary  ;  if  •  public  records  not  found  where 
they  should  be  kept,  copies  may  be  introduced  with- 
out   further    search.     Johnson    v.    Arnwine    (N.  J. 

18.— Seduction ;  evidence  of  pecuniary  circumstances  of 
defendant  not  admissible  by  way  of  enhancing  dam- 
ages.   Clem  V.  Holmes  (Va.  S.  C.) 106 

19.— witness,  impeaching  ;  inquiry  as  to  reputation  for 
trutii  not  confined  to  time  at  which  witness  gives  testi- 
mony.    Dolner  v.  Ward  (N.  Y.  App.) 618 

See  Constitutional  Law:  Corporations;  Criminal 
Law;  Divorce;  Infant;  Insurance^  F%re ;  Insur- 
a  n  ce.  Life ;  Judgment ;  Married  Woman ;  Mortgage; 
Municipal  Corporalicms ;  Statutory  Construction, 

EVICTION.    See  Damages. 

EXAMINATION     See  CHminal  Law. 

EXECUTION.  In  officer's  hand  not  abated  by  death 
of  creditor;  trespass.    Wing  v.  Hussey  (Me.  S.  0.)... 

See  Exemption ;  Partnership. . 

EXECUTOR*  Or  administrator  may  not  grant  lease 
with  right  to  purchase.  Oceanic  8.  Nav.  Co.  v.  Suther- 
berry  (Bng.  App.)    879 

2.— Care  to  be  exercised  by,  in  r^pard  to  trust  securities ; 
what  is  not  negligence  by.    McCabe  v.  Fowler  (N.Y 


8 


App.) 


.-PlSS 


Ige  of  _  personal  _  property  _of  testator  by,  valid. 


Carter  v.  Manufac.  Nat.  Bank  (Me.  8.  C.) 


863 
877 


4.— In  one  8tate  not  chargeable  with  assets  in  hands  of 
another.    Sherman  v.  Pi^e  (N.  Y.  App.) 474 

6.— Forbidden  to  make  investments  on  liuids  out  of  State: 
involuntary  investments  to  save  estate  excused;  not 
liable  for  n^ligence  of  co-executor;  delay  in  collect- 
ing security,  when  excusable ;  what  constitutes  pru- 
dence.   Ormiston  v.  Olcott  (N.  Y.  App.) 276 

See  Assignee. 

EXEMPTION-  Execution  ;  money  from  pension  ex- 
empt from.    Folschow  v.  Werner  (wis.  8.  C.) 288 

2.— Fraudulent  conveyance  of  exempt  property;  home- 
stead ;  purchase-price  of  exempt  goods ;  confusion. 
Bosev.  Sharpless  (Va.  S.  C.) 166 

See  Taxation, 
EXPERT.    See  Evidence. 

EX  POST  FACTO  LAW.  Repeal  of  statute  of 
limitations  not.    State  of  N.  J.  v.  Moore  (N.  J.  8.  C),    67 

EXTRADITION .  Conflict  of  law ;  fugitive  delivered 
up  by  reason  of  error  in  court  of  State  surrounding. 
In  re  Bliles  (Vt.  8.  C.) 189 

See  Rendilion  of  Criminals. 
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FALSE  IMPRISONMENT.  D^rendaut  not  actively 
instrumental    Id    proeeoutloo.      Dauby  V.    Brardsler 

(Edk.L'.P.D.I,. isg 

See  Slnmie  0/  UmUaHnia. 

FALSE  PRETENSES.   See  Criminal  iam. 

FALSE  REPRESENTATIONS-   BBuFraai. 

FEDERAL  QUESTION-   SoeJurtrfkMon. 

FIDUCIARY  DEBT-    Bee  Bnnlmiiileu. 

FISH-    See  CoiulUulitmal  Law. 

FIXTURES-  Engine  boiler  in  mlU  ;  IsBSor  of  enrine 
<uiil  mllI-<jHuer;  when  cbattcla  aonaxed  to  real  eBlata 
retain  their  character  aa  paraooKl  property-  Bendy  t. 
XHckerbotriCal.  B.  C.) UB 

3.— Hotel  atED-bmnl,  when  not.  Ex  parte  Sheen,  re 
ThomMiEog.  Bonkr.) ail 

3.— ResleetulB;  water-wheel  hi  mill  a  fixture:  mill  buUt 
by  one  In  poeseasiun  under  verbal  coDtnict  oC  sale, 
realty.    Lapham  n.  Norton  (Me.  8.  D.) m 

4.— Trade  erettlons  without  consent  of  laoijlord;  rightaot 
lesaee;  boke-oTen.    Korbo  r. Barbour (Uaffi.  S- C.)-...  i7! 

FORECLOSURE.  Orderof  sale  where  Beveral  pai^ 
celH  mortgaeed  10  dlfferFnt  persons.  Bemhordt  t. 
Lymburneriil   Y.  App.) 4SS 

FORMS  OF  INSTRUMENTS-    See^wftmrnenL 

FRANCHISE-  Of  railroad  cortmratlon  to  carry  oil. 
not  oxdutfvu.  Cent.  H,  E.  Oi.  v.  Standard  Oil  Co. 
(N.  J.  Ch.) jge 

FRAUD-  False  representatlona  to  DierODtlle  agency 
OS  10  tuesns,  eI'b  right  of  action  to  cuatomer  of  aeency 
deceiTed  by  thein.    EatOD,  C.  A  B.  Co.  v.  Axery  (S.  Y, 

E.— False  repreeentstloD,  what  necessary  to  BUstain  action 

for.    Buaclunann  V.  Codd  IK.  Y.  App.) Ud 

Bee  Cimlrati. 
FRAUDULENT  CONVEYANCE     Bee  C^mlWl^ 


GAME  LAWS-    f5ee  CoiatUuUonal  Law. 
GARNISHMENT-    Warns  or  aeamen  not  liable  to.  In 
Biate  court,  MoCartlij' v.Steam  Propeller  (U.  8.  D.  C., 

GIFT.    Donatio  causa  niortia;  elft  ot  bank,  deposit  hy 
dellTBry  of  book.    Pleroe  ».  Boston. FlroC.  Sav.  Bank 


See  Surcluahiti. 
GUARDIAN.      Uiifortunato    investniBnt,   when    n 
llobloTor  loss  by.    Baddoclc  T.  Ploalen'  Bank  (Qa. 


HIGHWAY.  Municipal  corporaMona,  duty  of,  to 
reiidt.r  sirtet  Bufe;  elalrwajB  oitending  Into  street; 
wLi=u  not  obstnicUon.  Fitzgerald  t.  BeriCo  (Wis.  8,  C.)  SM 

HOMICIDE.    Bee  Criminal  Law;  yeolUKOtc. 

HOUSE  OF  REPRESENTATIVES-  Witness, 
Buthnrily  to  iiunlsh  conlumacloua ;  priyileges  ot  con- 
eresum^d.    Kllboum  v.  Thompson  (U.  8.  8.  C.) 287 

HUSBAND  AND  WIFE.  Authority  ot  wife  to 
plud^hu.'tbaiid'scredlt.  Uebenbajnv. Mellon  (H.  of  L.)  171 


INCOME  TAX.   Sec  ToT/uinn. 

INDICTMENT.    Bee  rn>ni><al  Law. 

INDORSEMENT.    8*«  iTctforinble  rnrtrunwiKs. 

INFANT.  Action  hy  Infant  for  monBys  procured  from 
him  by  false  promises ;  what  Is  on  contract  and  not  on 
lort.    SparnianT.KelmlN.Y.App.)... |M 

S.— Krnandpated  infant  entitled  to  earning  agoinrit  cred- 
itor of  father;  luay  purchase  and  convey  personal 
property  by  gift;  possetialon  prima  1  fade  evidence  of 
title.    Wambold  V.  VIcU  (Wis.  a.  0.) 9J 

I.— Jurisdiction  nV,  Federal  court  as  to  Infant:  peraonal 
service ;  when  requhwl  to  alVB  JuriwllDtlon,  New  York 

L.  Ins,  Co.  V.  Bangs  (N.  Y.  App.) 47S 

See  AiMam;  SclOfment. 

INFORMATION.    Bee  CorurtttuHonal  Law-,  Crtm- 

INJUNCTION-  Nuisance,  Injunction  against;  lead 
rnnelting  works.  Peansylvania  Lead  Co..  Appeal  ot 
(Penn.8.C.) ...!\7^....  V» 

"         »  granted  lo  reetrWn  laying  ot  pipe  10  ttans- 


1  doing  no  InJt 
Ml  Co.  (N.  J.  CI 


Injury.    N.  J.  Oeut 


INJUNCTION-Contlnued. 

a— To  restrain  action  of  public  (, 

award Df  coniract  bid  ror.    Kelt  v.  Mayor  (Hd.  App.)  V* 
See  Jurfoillctlon :  PraOXct,. 
INNKEEPER  AND  QUEST.   Liability  for  thWt 

ofBueBfacoai.^opperv,WBlTa(N.  Y.  C.  P.) IS 

S,— Liable  agsuchforitatHty  of  cattle  drlien  on  road,  takm 

tokeep.    Hilton  V.  Adams  (»B.  8.  a) 11 

Bee  Cimitacl. 
INSANITY.  See  Iiuniniiice,  Ltfe, 
INSOLVENCY.   Bee  BanftiondBanMna,- QnuUlu- 

tbinol  Zauj;  SaliinuiX  Banto;  SherU*. 
INSURANCE,  FUIE-    Aarfgnment  of  IntereM  on    ■ 
Insurance  after  lose;  waiver  on  conaitioDs.    Comba  t. 
Shrewsburrllul.  Fire  tiu.  Ca  (N  J.Ch.l.... 
S.— Anlnat  lire  by  DbeboldInK  mechanic's  Hen.  B 

Co.  V.  Sanaon  (U.  8.  STCJ. 

a.— Alienation;  coudltlonH    as  M,  and  other  Inaurance. 

Monllhropv.  Farmers' Hut.  Ins.  Co.  [Vt.  8.  C.) 

-Direction  In  policy  to  pay  tothlnl  party  does  not  alter 
.       .      _»~.  i-W  -o!*liit.   Ins.  Co.(N. 


1.  Bo^  Ins. 


ilnpollcy  to  pay  totli 
Warbaise  v.  Susses 


"    iditlo . 

,    Wakefield  v 


Imperial  Fire  Ins   Co.  <N.  Y.  App.|. 
0.— Condition  llmlUogUmeof  cotom  - 

"--■----._  F_  SM.  Inn.  Co.  (W.  \b   d.  li.j « 

'n  policy  against  insurer;  vacancy  of  prem- 


Orient  taH.  Co,  (Wis.  8.  C). 


8.— Condition  In;  noticeof  loss.    Lockwood 

a™. Co.  (Conn.  S.  C.) 

... .  ._,_...  _...._  . ni^.  „j[y(,j  ijyj^nt; 

.  and  eitta-huaraouB 
-    "        ~       <D.  8. 


L --Condition  agalnsi 

conditions  as  to  petroleii _  ... 

orticlea,    Putnam  v.  Commonwealth  Ins 

C.  C,  N.  Y.) — 

I.— "Grain  in  sacks"— unlhrcebed  flax.    Hewitt  y.  Water- 
town  F.  Ins.  Co.  (Iowa  8.  C.) 4* 

.— Uechanlc-s  lieu  an  IncumbrBoce  within  meaning  ot  an 
Inauranoe  policy.    Bedroon  v.  Phienli  Fire  Ins.  Co. 

(Wis.  a.c.r  "• 


—Vacant  or  unoccupied  dwelling:  eondiil 
policy:  different  parcels  in  BOme  policy. 
Adriatic  F.  Ins.  Co.  (N.  Y.  App.) 


avcrfding 


s.  Co.  (Uinn.  S.  C)  IIT 


d  against  creditors.    Cole  1 


popleiy,    winapearv.  Accident  Ins.  Oa.  lEng.  App.  Jl.    \ 
S.— Conflict  of  law;  policy  Issued  by  Wisconsin  companv 
on  life   of  person  in   Oregon,    and  there  delivered; 
Oregon  contract;  fmudulent  obtaining  money  on  void 
policy;    jurisdiction;    Federal    couru    Northwestern 

Mm.  L.  IiiB,  Co.  V.  EJIlott  (U,  8.  C.  COr.) tl 

4.— Determination  of  policy  for  non-payment  of  premium; 
unnoticed  ohanee  of  agent  to  receive  payment.    Sea- 
mans  v.  North  W.  MutTtlfe  Infc  Co.  (U.  8.  CO.,  Minn. i    S 
G.— Evidence;  declaratlan    by   beDeficiair  contrsJllctli 
warmntleebyinsuredin  application.    Fuml 
-    ■       -     (N.  Y.  Super.  CTl... 


Evidence;  declarationa  ot  insured  l< 


Bl 

-onltadict  repre- 

t.  L,  Ins.   Co.  T.CIieever  (Ohio 

—Equity  will  not  relieve  agalnat  forfBiture  by  non-pay- 
nieat  of  premium,    Knickerbocker  L.  Ids.  (S>.  v.  Oletz 


r — J  , of  rightfl  0 , 

erof  policy;  notice,  when  not  required;  stipula- 
tions In  receipt  continuing  policy:  stipulations  on 
back  of  policy  part  ot  It:  promise  10  gIvB  consent  on 
reasonable  lerms;  equity  will  not  generaUy  retime 
from  forfeitures.    Uouglaas  v.  K.  L,  Ins.  Oo.   (N.  Y. 

).— InoJwilty  n 
^lle^.    "" 

1.— I nsotveut company:  matured  policy-bolders  prefermt 
credltore;  endowment  poUcles;  dote  tor  adjiuunent. 
Mayor  V.  Ationiey-.aoner»l  (N.  Y.  Ot.  of  Krr.) 0 

[.—What  not  sufflclent  to  eUobUsh  (nuid  hi  action  to 
cancel;  farmer  adJudJcation:  equitable  action  upon 

on  policy:  interest;  falsB  answers  lii. 
:  In  application.    Mnsitnflhnni-ltril  Mul 

jhinsoncni.  8.C.) 41 

Bee  Convict  0/  Law. 

widiout  payioetit  <H.  ^.^ 

„„.,^,    „.._..  Qenual  (Eng.App.) S 

(.— CondlUona  aa  to  laying  up  of  boat.  Devens  t.  Uech, 
4Tra.Ini.0i)-(KrY.  App.> ' 

3.— Custom  ot  captain  to  Inaura.  blnda  ownen  for  pre- 
-' —      AdansT-Plttabuij^  InB.Ot>.  (I^ecm.  B.C.i...  4; 


.    Wheeler  v,  Conti. 


rfelture:  right  tfl   paid-up 
Mut.  L,  Die.  Co.  (N,  YT 


L.  Ins.  C 


.    .  &P.T«1. 

Ins.  Co,  (Eng.  App-) 

«  ODOn  tarelcn  Indgmenl.   Bop- 

lepard  [Han.  &  0.) 3 
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INTEREST— Continued.  paok. 

S.— Compound:  allowable  in  action  for  dividends  on  pre- 
ferred stock.  Boardman  ▼.  Lake  8.  &  M.  S.  Ry.  Co. 
(N.  Y.  Appn 433 

8. — Oompouno,  in  absence  of  agreement  not  allowed;  pay- 
ment under  mistake.    Daniellv.  Sinclair  (Eng.  Priv.C.)  498 

4.— Rate  of,  after  maturity.    Union  Inst,  for  Sav.  v.  Boston 


INTERNATIONAL  LAW.  Jurisdiction;  foreim 
aoTereism  or  State  exempted  from  jurisdiction  of  tne 
tribunalB  of  this  countiy.  Strousberg  ▼.  Costa  Rica 
^xig,  Apj^) 467 

S.— Property  of  citisen  in  enemy's  territory  producing 
profit,    united  States  v.  Quigley  (U.  S.  S.  C.) 434 

JXJDOMENT-  As  evidence  of  facts  in  collateral  ac- 
Uoo.   Anderson  y.  Third  Ave.  U.  R.  Co.  (N.  T.  C.  P.).  214 

9. — Foieign,  no  merger  of  cause  of  action.  Eastern  Town 
Bank t.  Beebe  (vt.  S.  C.) 438 

8. — Of  partition :  not  assailable  for  error,  in  collateral  pro- 
ceeoingK  adverse  possession;  color  of  title  sufflcient 
againrt  State  claim.    HaU  v.  Law  (U.S.  S.  C.) 116 

4.— For  part  of  entire  demand,  bar  to  action  for  remainder. 
BmrtttT.  Belfy  (Conn.  aC.) 490 

5  — Binds  parties  acquiring  title  pendente  Ute;  creditor  ob- 
taining judgment  in  collateral  action .    Stout  v.  Lye  (U. 

S^aaj.!? 854 

6eeAW>rncy;  Interest;  Practice;  Title. 

JT7RISDIQTJON.    Act  of  1875  does  not  alter  limit  of 

amount.  Whitsitt  v.  Un.  Dep.  &  U.  R.  Co.  (U.  S.  S.  C.)  136 
8.— In  admiralty  in  suits  for  negll^nce  under  State  stat- 

atea ;  statutes  of  Oregon .     Holmes  v.  Oregon  ft  C.  R. 

B.  Co.  (U.  S.  C.  C,  Or.) 815 

8. — ^Federal  question;  when  this  court  can  look  beyond. 

McLaugmln  t.  Fowler  (U.  S.  8.  C.) 16 

4.— Of  United  States  Supreme  Court;  share  of  land  sought 

to  be  partitioned  less  than  $5,0(X).  McCarthy  t.  Provost 

aJ.aTc.) 186 

8b— Iidunction  In  favor  of  forei&^n  corporation »  the  court 

will  only  examine  ground  of  decision  of  court  below. 

Direct  U.  8.  Cable  Co.  v.  Dominion  Tel.  Co.  (N.  Y. 

App.) 264 

Ob— Nauonai  banks;  Federal  Circuit  Courts  have  ori^^nal 

jurisdiction  of  suits  by.    Wilson  County  v.  Third  Nat. 

Bank  (U.S.  S.  C) 897 

Sea  EReetiona ;  Oamishme^it ;  Infant :  International 
JLawiManaamus;  Maritime  Law;  Municipal  Cor- 
poraaon;  National  Banks ;  Removal  of  Cause. 

JTJItQR-  Competency  not  affected  by  opinion  from 
reading  newspapers.  People  ex  rel.  Phelps  v.  Court  of 
G^er  and  Terminer  (N.  Y.  App.) 174 

8. — Obiection  to  competeuCTr  waived,  if  objection  known 
ana  not  raised  at  trial.  State  of  Maine  v.  Bowden  (Me. 

8.—**  Treatting"  of.  Tiuiner  v.  Swindon *&  M.  Ry.  Co.  (Eng. 

See  Criminal  Law. 

LABORER*    See  Lien. 

LANDLORD  AND  TENANT.  Forfeiture;  wai ver 
of,  by  demanding  rent;  heir  not  liable  for  covenant  of 
ancestor.    Camp  v.  Scott  (0>nn.  S.  C) 464 

LARCENY.    Boe  Criminal  Law. 

LEASE'    Renewal  of,  what  constitutes.    Insurance  & 

L.  Blog.  Co.  V.  NatBank  (Mo.  S.  C.) 78 

See  Cmienant. 

LEVY*  Upon  leasehold  and  ponderous  machinerv* 
actual  DOBsession  need  not  be  taken.    Steers  v.  Daniel 

(U.  S.C.  C.,Tenn.) 137 

SeeS/kTi#. 

LIBEL-    See  Criminal  Law;  Slander  and  Libel. 

LICENSE'    See  Statutory  Construction. 

LIEN.    Of  artisan  for  repairs  to  different  articles.  Hen- 

sel  V.  Noble  (Penn.  S.  C.) 199 

2.— Upon  chattels  to  be  acquired.  Wright  v.  Bircher's  ExY. 

8. — ^Equitable;  vendors;  upon  sale  of  real  property  upon 
credit  Coos  Bay  Wagon  Co.  v.  Oocker  (tJ.  S.  C.  C, 
Or.> 187 

4. — Of  labor  assignable.    Murphy  v.  Adams  (Me.  S.  C.) 239 

See  .attorney;  Batiks  and  Banking;  Maritime  Law; 

Mechanics*  Lien. 

LIMITATIONS.    See  Statute  of  Limitations. 

LOST  PROPERTY.  Reward  offered;  finder  has 
Uen  on  ;  refiisiu  to  deliver  to  claimant  not  known  to  be 
owner  not  conversion.    Wood  v.  Pierson  (Mich.  S.  C).    416 

9.— lUght  of  finder  as  against  all  but  owner.  Hamaker  v. 
Rlanohard  (Penn .  S .  C . ) 68 

LT7NATIO.  Not  chargeable  with  laches;  statute  of 
Mutations.    Dodge  V.  Cole  (Rl.  S.  C  ) 887 

t.— Beaolssion  of  contract  by .  Halley  v .  Troester  (Mo.  S . 
P'> " 4W 

KALIOIOUSPROSEqUTION.  What  neoessaiy 
toioiniii  acBon;  probable  cause.  Johns  v.  Mamh 
(IU.APPO BH 


FAOB. 


S! 


MALICIOUS  PROSECUTION-Continued. 
2.— Advice  by  attorney  interested  in  action  does  not  protect 
>arty  against  the  charge  of  malice.  White  t.  Carr  (Me. 
C.) 848 

MANDAMUS*  District  of  Columbia  Supreme  Court 
may  issue  to  Secretary  of  Interior  to  compel  issue  of 
patent  for  lands;  when  it  will  issue.  U.  S.  ex  reL  Mc- 
Bride  V.  Schurz  (U.  S.  S.  C.) 86,104 

2.— Cannot  be  used  in  place  of  writ  of  error;  Jurisdiction; 
under  statute  relating  to  district  of  Iowa.  Ex  parte 
DesMohies&M.  R.R.  Co.  (U.S.  S.  C.) .896 

3.— Decision  of  inferior  court  within  Jurisdiction  not  review- 
able by.    £xparteBurtis(U.  S.  S.  C.) 296 

See  Costs. 

MARITIME  LAW'    Agency  of  nuister  of  vessel  for 

saleof  carga    Atlantic  Mut.  Ins.  Co.  ▼.  Huth  (Eng. 

AppJ 868 

2.— Authority  of  part  owner  to  bind  owners  for  supplies  In 

home  port.    Bowen  v.  Peters  (Me.  S.  C.) 899 

8.— Constitutional  law;  Federal  control  of  conuneroe  on 

high  seas  between  ports  in  same  State .    Lord  v.  Good- 

al^  N.  AP.S.Co.  (U.  8.  S.  C.) 161 

4.— Liability  and  duty  of  pilot;  admiralty  jurisdiction. 

Sideracadi  V.  Mapes(U.  S.  D.  C,  N.  T.) 86 

6.— Practice;  admiralty  on  appeal,  new  rules  established. 

Marshall  v.  Adriatic  CU.  S.  S.  C.) 494 

6.— Petition  for limitingliability  in  case  of  collision  may 

be  filed  after  trial ;  English  and  American  rules  differ. 

N.  Y.  &  Western  Steamship  Co.  v.  Mount  (U.  8. 8.  C.)  195 
7.— Pilotage,  compulsory ;  when  doctrine  of.  appliee.  Qui- 

terman  v.  Liverpool,  N.  Y.,  &  P.  S.  Co.  (N .  Y.  App  ). .  114 
8.— Sale  of  vessel  by  foreign  admiralty  court  discharffes 

lien;    Uen  holder  entitled  to  share  in  surplus.    The 

Trenton  (U.  S.  D.  C,  Mich.) 196 

9.— Seaman  presumed  to  hire  for  trip ;  duty  of  boat  to 

care  for  injured  seaman.    Longstreet  v.  Springer  (U. 

S.D.COhio) 197 

10.— Seaman  injured  or  sick  without  fault^entitled  to  be 

cared  for  on  vessel.    Peterson  v.  The  Chandoa  (U.  8. 

D.C.,Oregon) 196 

See  Garnishment. 

MARRIAGE.  Brokage  contract  illegal  (Austrian  dft- 
dslon) 863 

2.— Requisites  of,  when  celebrated  in  Austria 142 

8.— Unchastity  concealed'  not  fraud  vitiating.  Yamey  ▼. 
Vamey(Wis.8.  C.) 429 

4.— Settlement;  validity  of,  against  creditors.    Frewitv. 

6.— Divorce:  conflict  of  laws;  what  law  governs.    Harvie 

V.  Famle  (Ene.) 88 

See  Conflict  of  Law ;  Married  Woman ;  NaturaUgO' 
tion!;  Win. 

MARRIED  WOMAN-    Contract,    not    liable  on; 

when  no  sepJEUute  estate.    Barber  v.  Gregson  (Eng. 

App.) .  ..      68 

2.— Estoppel,  when  will  avail  against.    Mason  ▼.  Jordon 

(R.I^.C.) 519 

8.— Acknowledgment;  character  of  evidence  necessary  to 

impeach;  impeachment  of  deed   by,  for  fraud    and 

compulsion.    N.  W.  Mut.  L.  Ins.  Co.  v.  Nelson  (U.  S. 

S.  C.) 886 

4— Lands  conveved  for  separate  use  before  1848;  effect  of 

enabling  statutes:  may  sue  to  recover  possession  from 

husband  wrongfully  oustingher;  improvements  by  one 

wrongfully  in  possession.    Wood  v.  Wood  (N.  Y.  App.)  286 
6.— Wife  mav  enjoy  estate  deeded  to  husband  and  wife 

iointlv.    Kip  v.  Kip  (N.  J.  Ch.) 219 

6.— will  by,  before  marriage;  when  equity  will  enforce 

provisions  of .    Lant's  Appeal  (Penn.  S.  C.) 456 

See  Criminal  Law ;  Mechanics*  Lien. 

MASTER  AND  SERVANT.  Assault;  action  by 
servant  against  master  for;  forced  examination  of 
person;  consent.    Latter  v.   Braddell  (Eng.  C.  P.  D.)  188 

268 
2.— Co-servant;  negligence;  boss  of  gang  of  men;  fellow- 
servant  with  men.    Keystone  Bridge  Co.  v.  Newberry 

8.— Fellow-servant;  fireman  on  locomotive  and  telegraph 
operator ;  time  of  running  trains  changed  by  tele- 
graph; dvLty  of  master  to  servant;  juaicial  notice. 
Slater  V.  Jewett  (N.  y.  App) 451 

4.— Fellow-servant :  yardmaster  on  railroad  and  train 
coupler.    McCoskerv.  L.  I.  R.  R.  Co.  (N.  Y.  App.)..    254 

5.— Course  of  employment;  liability  of  master  for  wrong- 
ful act  of  servant  toward  third  parties.  Evans  v.  David- 
son (Md.  S.  C.) 184 

6.— Negligence;  absence  of  guards  on  slide  of  ice-house; 
ice  company  liable.  Popp  v.  North  German  Ice  Works 
(Austria) 108 

7.— Negligence;  duty  of  master  to  provide  safe  machin- 
ery; derrick  rupe;  machinery  liable  to  decav  must  be 
removed .  Baker  v.  Allegheny  Valley  R.  R.  Co.  (Penn . 
S.C.) 96 

8.— Negligence  of  master;  co-servant :  president  of  mining 
company  is  not  with  miner;  use  of  dynamite  in  Mast- 
ting.    Smith  V.  Oxford  Vron  Co.  (p.  J.  S.  C.) 877 

9.— Negligence  of  son,  father  not  liable  for ;  acting  for  his 
own  purposes.    Maddox  v.  Brown  (Me.  S.  C.) 877 

10.— Liability  of  master  for  injury  to  servant  caused  by 
dangerous  structure  left  standing;  derrick  on  line  or 
railroad.   Holden v.  Fitchburg  R.  B.  Co.  (Mass.  8. 0,).  298 
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MASTER  AND  SERVANT-C-c 
11.— MiuiUir  not  liolilo  for  uiuuihorlu 
Bteveua  v.  Woodward  (KsK.  C.  P.)  ■ 
MECHAjnCS;  L(EN^  Hngs  cmnty  law ; 


due  uoder  contnvt. 


Uon  ot;  payment  by  owner  hvl 

Post  V.  CBJnpbell  (S.  y.  App.) 

B.— Marrl«i    woman's    property:     where   Uen   ntMXliea. 

EleusMiu  <- JwnlaoD  (Fenn.  S.  C.J 1 

See  IiwiiraiiM,  FlTc. 
MERCANTILE  AGENOY.    B«  Frojid. 
MERGER    When  wjultywBI  not  allow.    Goodwin  t. 

See  JttdgmtHt.. 
MILITARY  LAW.  KMIonalguanlBniiintiotuneaable 

forbrrach  nfdisclpllne  when  not  actually  enjcaged  LP 

mlllioiT  duths,    Poople  ex  rnl,  Spahii  v.  Townsend 

IN.  Y.  B.C.J 

MININa-.    See  DantOffH,-  PartTienhip. 
MISTAKE.  Now,  alteration  of.  payment  (i 

ihtfnjot;  reco»ery.    ^— ■• •'••<-■•-- — 

MOETQAGE. 


FralCBr  v.  Uttle  {Kuit.  8,  C 


rOAGE.  Aaaumptlon  of.  by  granwo  taking  deed 
(ecurily  :  eildi^nce  ;  nrlTlleged  BOinmunlcatlon  to 
imey  wtiure  no  UtlgaUon.     Root  v.  Wright  (N.  Y. 


2,— cCittei.' 

certal 

Hvma_ __. 

J.— Cfiattsl;  (oraniC( 

H.— CUtteiVi 


:dent  debt  vitUd  agnlnst  creditor:  r 
jrtKBge ;  delivery  wltbout  lery  ar 
)1d  Uen.    Walker  v.  Henry  (N.  i 


e.— or  preEnant  : 
(Mlct.8.  C  ).. 

T.— To  National  bs 
debtadaen.  t 
S.C) 


show  anpsrenldeedotmortgUD. 

Ich.a.K)    T  ....  *; 

werB  c«lt.     KcUogx  ''.  Ixnely 


vum  Bubsequentlr  acrruliur  '"- 
Hl  or  GenEeee  <-.  Vrhltney  (b.  S. 


faultlo  payment.    Pierce*.  Shaw  (Wis.  8.  C.) SI 

See  Amanmtnl :  OtrporallOHn ;  OinnlUuHimnt  Law; 
FuneliDurt;  IfcgolialAc  JiutTtimcnU;  Uitarg. 
MUNICIPAL    CORPORATIONS.  ,  Anlmala.  !l 

cenBlnR  niEibltlon  oX  in  street:  TliOiimy  for  Injury  by. 

CoIbt.  Nowburyport  (Mbm.  8.  C.I 

— AnlDiftls  Uceooeu  to  eihiWt,  ilaUllty  tor:  frlehtenlng 

ot  bona     Color.  Newbuivport  (Hub.  8.  Ci)  I^ 

-Town  mnnaglng  faim  Uabfe  tor  injury  from  yldous 

animal  owned  by  it.    Houllan  t.  ScarborDUgta  [He.  8. 


apparent  Talldity ;  recovery  troai  city  of  money  iiaid 
aemletako.    City  of  Loutaranav.  Wood  (U.  8.  S!  C).      . 
-Statutory  conatruetioa.  tnunldpal  bonds  i  when  the 
Inueof.  cannatbecompelled  though  voted  br  people. 

Wadaworth  t.  Boatd  ot  Supervisors  (C.  8,  S.  t') II 

-nniut.-  jurtadlctlon;  State  statute  requiring  validity 
1 — II . rt  when  valid.  Ouachlm 


Fedetalct 


'.  Perrine  p.'- 1 


-Bonds  Isaued  without  authority  ot  law  void  io  Inno- 
cent holder's  hands.  Ogdea  r ,  DavlewiCo   (U.8.8.C.)2t 
-Bonda:  Intrreiit  coupons;  promissory  no.es;  perTonn- 
anceoi  duties  ot  town  commlsdoners  by  a  part  of 
them.    First  Nat.  Bank    of    Houot  Tabor  v.  Mount 

Tabor  (Vt.  8.  C.I. 1: 

-County,  preolnct  In,  is  cot  suable  tor  bonde  issued  tt~ 


......  .  8  tor  negligence.    Woods  ». 

(Neb.  8.  C.).... 1 

jusl  law;  eminent  domain;  alteraUoa  ot 

grade  ot  street  tolnlory  ot  proper^',  remedy.    John- 
son v.  Pu-kersbur8(W.  Ta.B.C.) K 

-Brldenoe,  parol.  Dot  admissible  to  Tair  appareally 
complele ordinance.    KmUiuft.  BklleslHo.S.  C.)...,  M 
,— EtenKAlnUjchwsy.boycasAIng  on  sled  not.    Plem 

*.  New  Bedford  (llan.B.  C.) 1 

—Negligence  In  constructing  sewer ;  liability  tor  injury 
t»  dUcbsrge  ot  Bswerage.    Wliin  t.  Hutlandm.S.C)    I 
— KeEllgence ;   contractor ;  repair  ot  street ;  due  dill- 
eeoce.    Mayor  ot  BsJIimore  v.  0'DoDneU(Hd.  8,  C.)  .  « 
■-Negligent  construcUon,  liable  tor,  of  street  Injuring 
pilnU properly.   Smith*.  Alexandria  (Va  App.)...  « 


by  another;  suiJi  other  and  Uf__  j. 

_ ._ Bennett  I.  FlOleliltR-  I.S.ClM 

£l.--NegtiK«uv:  flrivate  way,  not  liable   tor  (.'oudltim,  ■  J 

ueeabypubllc.    Ooodoln  v.Des  Hoines.     (IcnraS.C) 
3S,~  Negligence:   duly  as    to  guards    to    mrtiig   brMfMi 

Oartn  V.  Chicago  (III- fl.  C). 

SI.— Ni^gligence;  Injury  to  convict  In  twnitentiaiy. 

mango  v.  Supervisors  (N.  Y.  S   C.f. 

IS.— NeKligence;  not  liable  tor :  In  pertormsjice  of  , 

duly  In  absence  ot  statute  imansgeineiit  of  drawbrtd^ 

Kronebv.  Boston  (Haas.  8.  C.)    -.- 

US.— NegllEence,  contributor;:   rule  as  to;  claim agaliK 

cityoTTroy;  variance.    Minick  v.  Troy  (N.  Y,  AppJ..1 
ST.— Negligence  ot  railroad  company  authorlaed  to  eiar 

struct  tunnel  In  streeW:  cin- liable  for  IdJiut  U>  boon. 

nnk  V    St.  Louis  <Uo.  8.  C.)  . 


it  linder  Invalid  ■ 


.-Kn 


ssesBment.  Horn  v.  New  Lota  (K.  T.  App.rT.. 
lable  securities  of,  when  subtectto  equities  b 
"er's bands.    Wall*.  Honroe  Co.  (U.  fl. 


8.  C) -   - 

).— Riparian  riBhts:  when  liable  for  Injury  by   ■ 
water:  interference  with  n&tiu^  stream.     Nixn 

Albany  (N.Y.App.l 

1.— Power  to  renulare  bualoBBr  — * '"  ' ' 

Com'rsiN,  jTI^.J.' 

i.~Uliravlrei:  liability  for.     dlyot  East  St.  Loula*.  E. 

8t.L  Gas.  «C.  Off,  (111.8.  C.I 1 

See  ronitllultunol  La« ;  Ccrlinrari;  Htgluoaji;  Nif- 


KATIONAI. 
lencv  of  Htot 


Btnckholdem  of .    V.  B 


lllty  tor  dt 


Planters'  b 

(U,  8.  C.  C,  lows  : 
—Purchase  by,  ot  Its 


t.  Louli  Nat.  Bank  r.  AUn 


S— Taxation,  unequal      Oermao  Nat.    Bonk  v.   Klmhsjl 

(U,  S.  8.  C.)  a 

e.— Taxation    of  shares:  unequal    taxation.     FIrvt  Hat. 
BankotUUcav.  Wale™{D.  B.C.  C.,N.  Y.).. II 

7,— Usurious  Interest  paid  to,  cannot  be  st>t  oS  In  a  suit  OD 
the  note.    National  Bank  uf  Fayette  Co,  v.  Duafaans 

(Penn,  8.0.) ■ 

See  JuHsdiCIIon ;  AfartijiiiK. 

NATIONAL  GUARD-    See  Stailam  Lnw. 

NATURALIZATION . 

oitiien  natumliies  her.     I 

C.  Or.) 

NEGLIGENCE.,   Act  of  G 


2.— Bank  paying  forced  checks  must  b<>ar  losi:dutjt^ 
depodtur  as  to  examination  ot  account,  FranC  V. 
Chemical  Not.  Bank  (N.Y.App.J tU 

8.-Burdonofproo(asto.  Federal  St.  £  P.  V.  tty.  Oo. 
V.  Gibson  (Peon.  8.  C.( Ot 

4.— City  ordinance ;  violation  ot.  not  negligence  per  ae. 
KumpOev.  Knickerbocker  Ice  Co.  (N.Y.  Apr.) Mt 

B.— Comporallve:  child  asleep  on  mlhvad  liw^.  lleeka 
Y.  Sou.  Pao.  R.  K.  Co.  (Cal.  B.C.J 4U 

8.— Contributory;  want  of,  must  be  established  ntHmia- 
Uvriy.    BIcetnan  V.  Bavemcyer  <N.  Y,  App.)  SI 

T.— Contributoiy  :  cows  killed  by  train  on  unfenced  raU- 
rood;  contributory  uegUgence  nut  detende.  Ueade  *. 
Burilngion  «  L.  K  K.  Co.  (\'t.  B.  C.) B 

a.— Contribulory,  of  parents  of  minor  child :  municipal 
corporaUon:  du?  as  to  guards  to  swing  brlditea. 
Oavin*.  Cllyot  (Chicago  {DCs.  C.) JI 

a—Contributory :  riding  on  front  platform  of  street  car 
not  per  se.    Oermaolown  Pus.  Ky.  Co.  T.   WalUug 

(Penn.  8.  C.) »I1 

-Fire  set  by  locomotive  on  highway.    Powell  *.  FaU 

(Eng,  App.) ISa 

-By  ditch  owner  in  not  removing  sand  In  dllch  :  act  of 
Owl;  injniir  done  by  periodical  n«etiet  not.  Chldester 
v.ConsolldatedP.  6.  Co.  (Cal.8.  C) an 

li.— Municipal  ordinance ;  neglect  of  lot-owner  to  remove 
., ,j ,1. .  —  i.-vi,,.-  .. ... Taylor 


J.'Co.  (Cal.8.  C 
e;  neglect  of  IC 
Kiuw  uviHiuueoiu*.:  non-liabiUty c 
V.  Lake  B.  &  M.  Sou.  R.  R.  Co.  (Hi< 


tromfailotdefeetlve  wall.    Hurray 

.—Employer  not  liable  f 

Second  nvlih  (Me.  8. 

—In  aetlon  for  death  by,  damage  must  be  alteeed  sod 

shown.    Began  *.  ChlcagoTa.  &Sl  P.  Ry  i;«  (Wis. 


ich.  !■.  C 

slopping  upon  street 

ray  v.  HcS&aoe  (Md. 

SI 

McCarthy  v 
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NEaLIGENCE-Contlnued.  p. 

IT.—DilTliie  on  hleliicBy;  eildence;  repuUtloD  of  diiver. 

Dunhiuny.  Kacklirf  (Mo.  S.  C.) 

t8.— Homicide,  action  (or;  depeudanC upon.    Dslj  v.Stod- 

anl(Ga.S.C.) 

19.— Proximate  and  remoM  cause;  he 

doeed  rallroati  truck.    WaohlnEtoi 

Co.(W.V».  8.C.) 

».— Injury  lo  young  child  on  carewjtl 


a  billed  on  uoln- 
.  Bait.  £  O  R  R. 

K 

rli^ht;  imputed 


NEGOTIABLE  INSTRUMENTS-ConCd.      n 

ffl.-NoM;  notice  ot  dishonor  through  post;    cuaCom  ol 

bank.    Bajili  t.  Wallace  (South  Car.  B.C.) 

S3.— PromUsor)'  note ;  recJtala  in  ;  omiaalon  of  negoUable 

,  words  ;  decialong  of  Stale  courts  on  commenSal  taw; 

bona  fide  holder.    Bank  of  Sherman  t.  Appereon  (U. 

I  B.C.C.Temi.l 

SI.- Promissory  m 


railroad  aid  b 


£   Neb. 


2I.-i 


IS  ^,  ft.  S'. 


3d  by  rall- 
McHenry 


(K«in.8.C.> 

IS.— UaUllty  of  owner  ot  premises  for  liijuiyto  one  on 

1 — v_. — I. ..I l_i to  onoattendlag  church. 

'--18.0 39 

_o  liability  (ornegll- 

Bcot  deMh;  but  under  admiralty  lav  there  Is,    Th« 

Qariandtn.  b.  D.  CBUch.) BIB 

J5.— WhengneatloD  of  [act  [or  juiy,    Payne  r,  TrorJtB. 

S.  B.  Co.  (N.  Y.  App.) IW 

St.— For  wboae  beoeflt  requirement  of  ringing  bell  on  ioco- 

mottTe:  dutf  ot  railroad  company  as  to  onewalklnu 

on  tnci.  Bell «.  Hannibal  &  St.  J.  K.  R.  Co.  (Mo.  a.  C.)  488 
XI.— Railroad  company  In  not  maintaining  watchman  at 

levricnming.    Clarlt  v.  Midland  By.  Co.  (Eng.  Ei.D.)    Ti 
18.- By  railway  company  In  maintaining  street  croBsing 

In  safe  condition;    contributory  negugence  of  driver 

of  vehicle  in  which  injured  peraOD  rides  by  invitation ; 

negligence  oC  tiiinl  party.    Hasteraon  T.  N.  Y.  C.  H, 

H/bo.  (N.  Y.  App.) : ass 

».—R«ipODdeat  superior :  one  employing  team  and  drlrer. 
AnwoT.  Jord«n(Me.8.  C.l SW 

SO.— Bespoiuleat  superior;  school  officers  not  liable  [or 
neRllfnnoeo[  workmen  employed  by  theci  upon  school 
buDdtDg.    Donovan  T.  Uc^pin  (N.  Y.  Apii.) 4GS 

U.-.-BBSpondeat  superior;  board  of  education  of  New 
York  dcy  not  liable  to  school  pupil  for  injury  by  neg- 
ll(mc«<»  workman  on  school-house.  Donovan  v.  Board 
of  Education  {N.Y.  App,) 4ta 

38.— Servant  not  liable  lo  co-servant  tor.  Osboma  v.  Mor- 
gan (Mam.  8.  C.) ....*» 

BS,— Travellers    on  highway;    what  cara  and  jirudoncB    _ 

must  ererclsB.    ^ '■'"  -   '^■" 

Bee  Action  ;C 

1  pnjmissoiy  m 
Bani'otVew'windsor  v.  I 


_..  ,.  Third  Nat.' Bant  (l)   B.  8.  C.) - 

I  See  A  Ueriaton ;  Municipal  Corporotion*. 

.   NEWSPAPER.    See  Criminal  iouT. 

I  NON-RESIDENT.   8ee.^ttm;ftm«nt;  Proctl«. 

NUKANpE.    Burial  ground  not.    Monk  v.  Packard  ^ 
I  *.— Eicavar'---- 

(N,  J.  3.  . 
'   3.— Obstruction 


Ifunkipal  Corporation*;  Pleodiiio, 
NEGOTL^LE  INSTRtlMENTS-     Attorney's 
lee,  provision  for,  on  pro  missoiy  note.     Johnston  v. 

', '  First  *Naii 

.._, _.C.>  -x 

™ .-,   ceplancB  ;   English  and  Scotch 

statutea  ;  statute  of  frauds.    Steele  v.  McIOniay  (H.  of 

L.I    .. t 

4.— BUI  of  exchange;  acceptance;  duty  of  agent.    Bi- 

change  Nat.  Bonk  v.  Nat.  Bank  (U.  8.  C.  CTn.  J.(  , . . .    ' 
B,— Bond,  stolen;  liability  of  obligee  to  owner  tor  Interest 

coupons  :  payment.    Hlnkley  y.  Union  Faclflc  R.  B. 

Co.  (Mass.  8.  C.)  a 

6.— Bond*,  railroad  ;  bona  flde  purchasera;  past  due  cou- 
pons ot  bonds  not  evidence  ot  dishonor.    Indiana  £ 

fil.  C,  Ry.  Co.  T,  Sprague  CU   8.  S.  C.) « 

7.— Check,     what    diligence   required    in    presentation. 

Braun  T,  Kimbertln  (H.  Co.  ]>.  C.  Ohio)  3a 

a.— Coupons,  detached  interest;  promissory  note.    First 

Nat.  Bank  of  Mt.  Tabor  v.Mt.T'abor(Vt,S,C.) 1! 

0.-Bqultlee  available  against  transferee  takingcuaranty 

from  payee.    Omaha  Nat.  Bank  v.  WalkerTU.  S.  C. 

C,  Neb},..; « 

10.— Deposit  ot  amount  due  In  banli  where  note  payable. 

discluugee maker      Uiier  v.  Horan  (lowaS,  C.)...   ,.  15 
11.— Indorsement ;  indorser  of  note  on  demand  entitled  to 

notice  of  dishonor.    Sawyer-    " " '"  ■  -   -^  -      •• 


Shelby  v.  Judd  (Kan».  S 


m  indoriter  after  niaturicy  not  liable. 


,    IDallahan 


14.— Indorsement ;  ertenslon  ot  time  of  paj-ment  upon 
usurious  consideration,  discbarges.  Hamilton  t. 
Prouty  {Wis.8.C,) 11 

16. — Mortg^o  by  indorser  of  note  to  secure  it ;  when  pro- 
tect ana  notice  10  Indorser  not  necessary ;  waiver  by 
Indorser.    Cardwell  t.  Allen  |Va.  8.  C) :  i; 

10,— .Piotniseory  note  ;  indorsement ;  payment-    Bishop  t. 


r  liable 


after  maturity.  E 


17.— Promimory  not< 

uoto  diverted  tn 

(Me.  S.C,) 

18.- Promissory  note 

T.  Hall  (Vs.  S,  C  I -,,    ». 

19.- Promissory  note  eiecuted  in  England  can  be  sued 

nponin  Austria  as  a  billot  eichauge  (Imp.  App,  Ct,, 

Austria) « 

SO.— Promiaaory  note ;  stipulation  to  pay  attorney's  fee,  ii- 

1 1       r,_.'.,„   l._Jii,r,I s,  C) 1( 


Iwal. 
81.-K0O: 


Dow  V.Updike  (Iowa  8,  .. 
ssory  note  ;  payment  1  title;  uuh 
uH.      Mauufactureia'  Nat.  Bank 


ne  not  injure. 
Ft.l.8.C.)... 


OFFICE  AND  OFFICER-  Acts  o(  judicial  oOlcer 
3e  facto  valid,    WoodsTde  v.  Warn  (Ms  S,  C.) » 

2  -Bribery;  offer  by  candidate  to  perconn  duUee  0[  office 
for  lees  tiian  legal  tees.  Stale  ei  rei,  Atty.-Oen,  v. 
Collier  (N,  Y.B,  C) K 


-Employment  by  Stale  not  an  office;  Stats  law  Impair- 
ing contract.    Hall  V.  St-*'  ■■   =   ■>"' 
-MBcer  dt  ■    ' 


<r  de  facto :  acts  0 


does  not  oust ;  1 

S.C,) 

.— OfScer  de  tacto,  acta  o[,  1 
under  tmconstitutionol 

D.C.Or,) 

-ODcer  ot  puUlc  corpoi 


ender,  HcCtawv.WiUi 


o.    Humphrey  v,  Jones  (Ho, 

Reslgnadon',' imacceptei' "iiiVaii'd.    Edwards  y.  U,  B, 

Bira.  Thompson  (IT  3,  8.  C) BKl 

Bee  Corporal lo iM ;  Eltclionii;  Remocol  of  Cause. 
ORDINANCE.    Sea  Coiutitvltanat  Lato;  JtfunWpal 
C'orjxiroti'jrie,-  HtDtiaence. 


a  — Siep-tatheraod  ntepsoa;  inloco  parentis.    OerdesT. 

WefseraowaS.O.) IBS 

3.— Duly  ot  maintenance  of  insane  ctiild,  (AusCrlan  Case)  Its 
PA.RTNERSHIP.  Agent  ot  firm,  acceptance  of  draft 

by,  when  partnership  ends;    power  or  pa 

dissolution;  acceplancoot  draft 
■"   itreal  V.Page  (111,  f   "  ' 


Beynolds  v.  Pool  (K.  C.  8, 

3,— Business  continued  unde 

when  estate  ot  deceased  a 


raft  after  dlssc 

work  land  on  shares  is. 

11  of  decessed  partner; 
hares  in  profile  not  liable 
alter {U,  8.  B.C.) 


—BiecullOQ  against  indlvldufl.  ,. — — 

nartnerahip property;  replevin.  Hutchinson  v.Subois 
iMlch.  8,  d) 819 

. -Fictitious,  act  forbidding;  use  of  wife's  r 


rs ;    priority  ot    clalmi 


re  firm,    kabn  v.  Central  8.  Co.  (U.  8, 8.  C.) , 

— Right  of.partner  to  Buecopartner  before  Unal  ai 
hig.    Edwardsv.  ItemtngtonfWla.  8,  C-) 


PARTITION.    Deriwof 

title  In  beneSdary 

MorsefN,  ¥.  App.). 

S.— Infant  parties;  whei 


instruction  ot   will,    Morse  v 


SieApptai. 
PASSENGER.    See  Carruri  o/Paiaengen. 
PATENT-    Equivalent  contrivance  of  dlfferen 
'-■"-  —  --■     "■■--  "^irlU-S-CC,  Del.). 


fl.— May  be  reached  by  creditor's 

C,D,C.) - 

S,—For  process  allowable :  what  necemarr  to  sastiln ;  new 

mode  by  subsequent  Invgntlon.    Tllgbmao  v.  Proctor 

(U.S.  S.C) -  W 

4  — Warranty  upon  sale  of;  after-acquired  title.    FouUcbt. 

Kamp  iff.  S.  D,  C.N.Y,),,,. ..,.. i 

deal  with  money 
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PAOB 


PERSONAL  PROPERTY.    SeeSdZe 

PHOTOGRAPHS.    See  Evidence. 

PILOTAGE.  See  ConatitutiojuU  Law ;  Maritime  Law, 

POLICE.  Right  to  enter  private  dwelling  without  war- 
rant, when  exists.    Bailey  V.  Bagats  (Wis.  S.  C.)   48 

PLEADING*  What  bill  to  set  aside  Judgment  or  patent 
must  snow.    U.  8.  ▼.  Atherton  ^U.  8.  a.  C.) 66 

8.— Negligence:   requisites  of  declaration  in  action  for. 

8mlthv.  Tripp(R.I.S.C.) 486 

Bfie  Criminal  Law. 

PLEDGE*  Of  chose  In  action  gives  right  to  sue  but  not 
to  seQ.    Whitteker  v.  Charleston  Gas  Co. (W.  Va.  8.  C.)  288 

2.— Property  pledged  for  speciflo  payment  not  liaUefor 
general  indebtedness^  bankers  lien ;  evidence ;  de« 
clarations  as  to  title.  IXmcan  v.  Brennan  (K.  Y.  App.)  165 

See  Executor. 

PRAOTICE.  Action  at  law  upon  mortgage  after  fore- 
closure began ;  leave  may  be  given  by  order  nunc  pro 
tunc ;  bar  to  action.  McKeman  v.  Frazier  (N.  T. 
App.) 265 

2.— In  admiralty;  new  rule  in  limited  liability  proceedings. 
Steamship  Benefactor  v.  Mount  (U.  8. 8.  C.) 418 

8.— Affidavit,  what  to  procure  order  of  publication  must 
show.    Carleton  v.  Carleton  (N.  Y .  App.) 618 

4.— Appeal  does  not  Ue  from  refusal  of  order  of  arrest. 
Clarke  V.  Lowrie  (N.  Y.  App.) 74 

6.— Appeal  does  not  lie  from  a  reversal  of  an  order  of 
arrest  granted  as  a  matter  of  favor.    Douglas  v.  Ha- 

berstro  (N.  Y.  App»).. 74 

8, — Appeal;  failure  to  iUe  fee-bond  upon  appeal  in 
time  does  not  defeat  appeal.    Edwards  v.  U.  8.  (U.  8. 

8.0.) 186 

7.— On  appeal  to  General  Term  :  new  trial  on  questions  of 
fsct ;  negotiable  instrument ;  holder  for  value ;  ac- 
commodation note.  Gkxxiwin  v.  Conklin  (N.  Y.  App.)  453 
8.— Attachment  against  non-resident  defendant  for  dfls- 
posing  of  property ;  must  be  his  own  property.  Ger- 
man Bank  of  London  v.  Dash  (N.  Y.  8.  C.f. 


215 
176 


9.— Effect  of  amendment  of  pleadings  after  trial  upon 

waiver  of  jury  trial     Bamberger  v.  Terry  (U.  8.  8.  C.) 

10.— Bill  of  particulars :  court  may  require,  in  action  not 

on  money  demand  from  defendant;  of  defense  in 

action  upon  insurance  polides;  affidavit.    Dwight  v. 

Germania  L.  Ins.  Co.  (N.  Y^App.) 854 

IL — Code,  1 451,  general :  order  nunc  pro  tunc.  Bergen  v. 
Wyckoff  (N.  Y.  App.).....* 295 

12.— Code,  f  1023,  and  Supreme  Court  Rule  82.  Gormerly 
McGljmnCN.Y    App.) 313 

13.— Costs ;  extra  allowance  not  permitted  when  amount 
of  claim  indefinite.    Weaver  v.  Ely  (N.  Y.  App.) 180 

14.— Discontinuance  ;  when  counter-claim  inteiposed  not 
allowed  to  enable  a  re-arrest  of  defendant.  Livermore 
v.BerdeU(N.Y.  CP.) 216 

15.— Divorce:  statute  of  1879,  ch.  821,  not  repealed  by 
Code,  §1761.    Peck  V.  Peck  (N.  Y    C.  P.) 216 

16.— Enlai^ment  of  time;  construction  of  stipulation. 
Pattlson  V.  O'Connor  (N.  Y.  S.  C.) 216 

17.— Exceptions  to  ruling  must  be  noted  in  case;  stipula- 
tions at  trial .    Briggs  v .  Waldron  (N .  Y.  App.) 412 

18.— Imprisoned  debtors ;  discharge  of  partner  Imprisoned 
for  firm  fraud;  burden  of  proof.  Matter  of  Benson 
(N.Y.  C.  P.) 216 

19.— Injunction  against  officer  of  corporation  will  not  be 
issued  on  petition  without  action ;  Code,  |f  416, 603, 1871, 
3338.    Hanneck  Mfg.  Co.  v.  Monneck  (N.  Y.  8.  C.)....  216 

20.— Judgment  by  default  cannot  be  reviewed  on  mo- 
tion.   Banara  V    Sherwood  (N.  Y.  App.) 433 

21.— Judgment ;  entry  of,  proper  after  death  of  party 
where  cause  subroittea  before,  by  order  nunc  pro 
iuno.    Mitchell  v.  Overman  (U.  8.  8.  C) 315 

22.— Insertion  of  interest  in  Judgment  at  taxation  of 
costs;  must  be  reviewed  by  motion  to  correct.  Leon- 
ard v.  Coiurabia  8.  Nav.  Co.  (N.  Y.  App.) 195 

S3.— Order  refusing  to  amend  records  state.  Davis,  pros., 
v.  Delaware  (N.  J.  8.  C.) 377 

24.— Order  bv  court  staying  proceedings  on  Its  own 
Judgment  not  appealable.  Granger  v.  Craig  (N.  Y. 
App.) 452 

25.— Preferred  cases  In  Court  of  Appeals.  Taylor  v. 
Wing  (N.  Y.App.) 196 

26.— Service  on  non-resident  infant.     Ingersoll  v.  Man- 


gam  (N.  Y.  App.). 

-Summons  in  17.  8.  court  must  be  sealed  and  signed 
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27.-  ^ 

by  clerk.    Dwight  v.  Merritt  (U.  8.  C  C. ,  N.  Y.l. . 

28.— Trial  before  referee;  waiver  of  irregularities;  Judg- 
ment by  defendant  against  co-defendant.    Desham 

29.— Writ  of  error;  not  In  form  prescribed,  not  effective 
to  give  Jurisdiction  to  this  court.  Bondurant  v.  Wat- 
son (U.S. S.a) 855 

See  Attachment ;  Conflict  of  Law ;  Maritime  Law, 

PRIVILEGED  COMMUNICATIONS.  Letters 
written  by  solicitor  for  client  not.    Keg.  v.  Downer 

<Eng.  Cr.  Cas.  Res.) 68 

See  Slander  atul  Libel ;  Evidence. 

PROBATE  LAW.  Grant  of  letters  of  administra- 
tion not  Impeachable  collaterally  ;  second  grant  on 
same  estate  void.    Holmes  v.  Oregon  &  Cal.  R.  R. 

(U.8.D.O.) r. 496 

Qw  Removal  (tfCamea;  TfiQ. 


I,  Levy  under  attachmeDt  of  penoMi 
:  conflict  of  law;  process  from  Fedenlaai 
irts.    Adler  v.  Roth  (U.  8.  C.  C  Ark.) I 


PROCESS, 
property 
8tate  courts. 

PROMISSORY  NOTE.   See  AUeraUon ;  Nm^ 

mt  ItuArumenta. 

PROTEST.    See  Negotiable  Ingtrumcnt8. 

PROXIMATE  AND  REMOTE  CAUSE.   8oi 

Negligence. 

PUBLIC  LANDS.    8ee  McmdamxtB. 

PUBLIC  MONEY.  One  buylnir  staves  fromjEovstn. 
ment  on  creult  not  accountable  aa  for.  u.  S.V. 
Goldbaok  (U.  8.  8.  C.) 


RAILROADS.  See  Carrier  of  Paasenaen  :  Corpaw 
tions;  Franchiae;  Iii^nction :  Mumeipal  Corpon^ 
tions;  Negligence;  Receiver;  Taacation. 

RAPE.   See  Criminal  Law ;  Evidence. 

REAL  ESTATES    Conversion  to  peraoimlty  by  asi^ 

erance.    Lewis  v.  Rosier  (W.  Va.  8.  C.) ] 

See  Fixtures. 

RECORDING  LAW.      Privity  between  mortfa- 

gees.    Nat'l  Bank  of  Genesee  v.  Whitney  (U.  8. 8. 

C.)  i 

2.— Subsequent  purchaser,  who  (is  nut.    Elder  y .  Deibr 

aii.s.c.) 1 

8.— Creditor  must  have  a  lien  to  avoid    unreocNrded 

deed.    Crawford  v.  Logan  (111.  8.  C.) ...1 

4.— Marring  of  index  record  will  not  offset  title  of  inlMh 

cent  purcbaserr   Dodd  v.  Doty  (111.  S.  C.) I 

RECEIVER.  Cannot  ratify  act  to  the  prejudice  of 
nis  trust ;  retaining  checks  claimed  to  effect  tranif«r 
of  credit.    Van  Dyok  v.  McQuade  (N.  T.  App.) • 

2.— Of  insolvent  municipal  corporations  will  not  be  t^ 
pointed  by  Federal  courts.    Meriwether  ▼.  Gamtt 

\  KJ  •  ^7*    wj  m    \j»M  •  ta«»«*«»««**  •«••  ••••  ■•••  ••••  ••••  *«•»  •••••    ••    eV 

3.— Of  railroad  corporations ;  action  against  for  dam^ 
ges  for  personal  injury  :  how  brought ;  right  to  Jinr 

trial.    Kennedy  v.  R.  K.  Co.  (U.  8.  C.  C.,  Ohio) I 

See  Conflict  of  Law;  Corporations. 

REMOVAL  OF  CAUSE.  Act  of  1705;  rlRht  detsv- 
mined  by  citizenship  at  commencement  of  actloB 
and  time  of  filing  petition.  Beede  y.  Cheeney  (0. 
8.C.C.,  Minn.) ' « 

2.— Act  of  1875:  right  determined  by  citizenship  whte 

petition  filed.    Curtin  v.  Decker  (U.  8.  C.  C,  Wis.).  • 
8.— Statute  of  1875;  probate  proceedings.    Southwortii 
V.  Adams  (U.  8.  C.  C.  Wis.)  .• ■ 

4.— Essentials  to  organize  under  act  of  1866  and  act  of 

1867;  amendment.    Jones  v.  Foreman  (Ga.  S.  C)  ...  A 
5.— Appeal  to  U.  8.  Sup.  Ct.;  time  of  application.  Bab- 
bitt v.  Clark  (U.  8.  S.  C.) C 

6.— Assign qient  of  claim.    Temple  T.Smith  (U.  8.  C.G. 

Neb.) , % 

7.  -Citizenship  of  parties .    Blake  v.  McKIm  (U .  8.  8.  a)  • 
8.— Contents  of  petition  ;  action  auxiliary  to  action  in 
State  court  removable.    Bondurant  v.  Watson  (U.  8. 

B.C.) • 

9.— Civil  rights :  exclusion  by  State  of  citizens  of  color 
from  Jury.    Neai  v.  State  (U.  8.  S.  C.) 4i 

10.— Corporations  consolidated.  Chicago  &  W.  Ind.  R. 
R.  Co.  V.  L.  8.  &M.  Ry.  Co.(U.8.C.  C.,ni.) 81 

11.— Controversy,  want  of.  Shumway  v.  Chi.  &  Ind.  B. 
R.Co.  (U.  8.  C.  Cm  HI.) tt 

18.— Controversy  determining  right  to,  need  not  be  prio- 
cipai  one^  Bybee  v.  Uawkett  (U.  8.  C.  C,  Or.) fli 

13.— Parties  to  controversy;  meaning  of  62;  removal 
act  of  March  3,  1875.    Barney  v.  Latham  (u .  8. 8.  C).  411 

14.— Conditions  of;  different  controversies;  parties. 
Smithv.  McKay  (U.  8   C  C.MIch.) 18 

16.— Parties  plaintiff  and  defendant  residing  in  same 
State ;  presumption  as  to  residence.  Merohanis' 
Nat'lBankv.  Thompson  (U.  S.  C.  C,  Mass.) m 

16.— Jurisdiction,  application  by  defendant  does  not 
waive  Objection  to  Jurisdiction.  Parrott  v.  Alabama 
G.  L.  Ins.  (3o.  (U.  ac.  C.Tex.) iS 

17.— To  Federal  court  of  action  to  try  title  to  State  of- 
fice.   Dubucletv  State  (U.  S.  S.  C.) 830 

18.— Jurisdiction  of  State  court,  effect  on  ;  conflict  of 
law  :  remedy  for  imperfect  proceedings  for  removal. 
National  Union  Bank  v   Dodge  (N .  J.  S.  C.) 8 

19.— Evidence  of  parties  actually  contesting  determines 
right  to,  without  reference  to  residence  of  merely 
formal  parties.  Life  Asso.  of  America  v  Bundle 
(U.8.S.C.)    t» 

RENDITION  OF  CRIMINALS-  See  CHminal 
Law. 

REPLEVIN-  Lies  only  against  one  In  possession  ; 
by  receiptor,  of  goods  against  sheriff.  Williams  v. 
Morgan  (Wis.  8.  C.) flB 

2.- Title,  one  asserting,  cannot  claim  lien ;  sale  and  de- 
livery by  owner  In  common  not  conversion  author- 
izing replevin.    Hudson  V.  Swan  (N.  Y.App.) fgk 

See  Partnership. 

RESADJtJDICATA-    See  Suretyship. 
RESCISSION.    See  Omtract. 


INDEX  TO  ABSTRACTS,  DIGESTS,  ETC. 


RESIDENCE-  VoWrnoaBrN.Y.Uw;  a  marine  II  t- 
Idk  Ii]U>  S.  barrsckB  dora  not  nln  midence.    Id 

ro  Green  (D.  8.C.  C.,N.  T.) 37B 

REVENUE-     PalntlQBB  upon  porcelain  do  not  make 

antctea  decorsMd  china.    Arthurv.  Jaoobr  (C.  8. 

S.C)     «B 

RIQHT  OF  WAY-    When  doee  not  eilsc:  Implleil 

^rvaVloa  :  way  ot  Qeoeultf-    MItoball  i.  Belpel 

CMd-  ApiJ-) tn 

Sea  GoMnunt.-  Eminent  Domain;  Will. 
RIPARIAN  RiaHTS-    Con.tltutlonal  law;  right 
of  owner  (o  erect  bridge  on  Ireah  water  Btroam  ;  ei- 
elualTe right  to  maintain  bridge;  tm pal rtog contract 

OhenanRoBrldgeOa.  V.  Palge(N.  r.App-) U 

S.— Uaa  by  upper  owner;  dlieralon  by  railroad  com- 

CTOl  wat«rloruseotloaomotlve8  not  proper,  and 
er  owner  may  enJolD.    Qarwood  t.  nTy.C.  £  H. 

R.E.  R.Oo.(N.T-App,) 31S 

S.'-Wata>coune  1  rights  ol  riparian  owner  to  use  ; 
when  artlBclal  channel  traaCed  aa  natural-     Boberta 

*.  Rfchardaon  (Bng.Ch.  D-). UE 

Bee  Boundary;  CowmcnU;  Uunldpol  Corparation. 

SALE  01  personal  property,  condition  a1 ;  title  to 
oooda  lold  la  oouiae  ol  trade.     Rogera  T-  Whlte- 

SouaatHa.  8.C) B61 

S.— Ot  penonal  property;  when  delivery  maybe  In 
ferred      Rawleei.  Saulabury  (Qa.  S-  C-) ...  --    *M 

-  3.— Ot  peraonai  property ;  conditional  sale  Talid 

Walkar  (C.  S.'O.  C  ,  Ark.).., 
4.-01  personal  propert-y ;  title 

treaa  tor  rent;  New  Jersey  BvabuH.     mBuv-ouno 

(N.  Y-  App.) ai6 

(L--Sale  or  return  when  title  remains  in  vendor  after 

delivery.    Colo  ».  Berry  (N.  J.  B.  C) M 

S. — When  offer  accepted  by  letter;  title  to  goods  sold 

passes.    PMIUpa  y.  Hoore  (Me-  B,  C.).... ISS 

Bse  CoalToU;  Qooi  WOl;  Statutory  Comtructlon. 

SAVraOS  BANKS.  Administrator  ot  trustee  do- 
poalttng  money  mar  claim  payment  In  absence  of 
notice  from  beneBolary,  Boone  v.  CItlieaa'  Bar. 
Bank  (N.  Y.  App.) 816 

t.— Limitation  ot  liability  forerroneous  payment  by  rule 
In  paaaJiook  ;  dlllgenoe,  laraal  T.  Bowery  Savings 
Bank  (N.  Y.  C.  P.) 3S8 

SCHOOLS^  Illinois  school  law  ;  English  education; 
taaahlngOerman  authorized  by.  Powell  V-  Board 
ot  BduoatlOD  (111.  8.  C.) 322 

SEpnOTION.  Adult  daugbtar  living  with  mother, 
de  laclo  servant,  and  mother  may  have  action  for. 
DavldaoQT- Abbott  (Vt,  S-  C.| 138 

X.— Action  ot  damages  tor  advising  cooaeut  to.  Jordan 
V.  Ho»ey(Mo.8.  C.) SSS 

S.— Statute  action  by  a  woman  tor  her  own  seduction  baa 
DO  Biti»-tairiU>ris]  force.    Buckles  v-  Ellen  (Ind.  S. 

C.) 883 

Bee  Etitdtncc. 

SEIZURE.   SeeSherlf- 

SERVICE  OF  PROCESB-  On  one  brought  in  ju- 
risdiction by  force  or  fraud.  Invalid-    Blair  v.  Turtle 

CD.S-C.C..M«bJ 135 

See  PracUee. 

SET-OET.    Partnership ;  bankruptcy.    la  re  Voetter 

'^(tTS.S  CPenn.)..... 138 

SETTLEMENT.    Of  infant  at  birth  that  of  father; 

Boca  of  birth  prima  facie  place  of-    Oveneerot  the 
oor  of  Sbnwabury  v.  Overseer  of  the  Poor  (M.  J. 

8.C) 9S 

SHERIFF.  Action  for  escape  ;  service  of  aummons: 
that  prooeaa  noder  which  priaojier  was  held  voidable 
aa  delense ;  pleading ;  insolvency  of  debtor:  Intereat 
OD  ■urTiDaal«  a  decree;  administrator ;  auditor's  fees 
may  be  ohaned  against-     Duntord  v-  Weaver  (N.  Y. 

a™.) 818 

t.— Not  liable  for  release  of  Imprisoned  debtor  upon 

fudge's  order  ahowlne  Juriedictlon ;   repeal-     I>ev- 
m  T-  Cooper  (K.  Y.  App  ) 896 

&— Liability  of,  for  acts  of  deputy.    Dyer  v.  Tllton  (He. 

-  4.— Levy  by,  what  constitutes ;  attachment  ot  moneys  In 

aherllt  s  hands j. conspiracy  to  do  lawful  act-  Wehie 
».  Oooner  CN.  T.  App-) -      ....  IB 

5. — Kings  county ;  seliure  under  decree  ot  foreclosure; 
advertising  soOclent  to  constitute ;  delivery  of 
process  to  successor-      Union    Dime    Bav-    Inat   v- 

Andarieee  (N,  Y.  App.) 116 

Bee -^'((Khnient,-  Repltvtn. 

SLANDER  AND  LIBEL-  Slander:  accusation  of 
lifting  up  and  besrlnit  down  scnles  in  purchases  and 
aalea.    WUkln  v.  Thorp  II<.iTaB  C.) 883 

1 — Words  not  slanderous  In  primary  sense  must  be 
shown  slanderous  Innuendo.  Hueli  T.  Tatwell  (Eng. 
C.  P.  D-) US 

3l— LItiel;  news  companies  liable  as  disseminators  ot 
Ubel  brselllna  newspapers  nontalulng.  Shanks  V- 
AmerioanNewaCo-  ai.Y.S.C.j  101 


SL-ANDER  AND  LIBEL-Conlloued. 
1.— Libel :   JustlBcatlon :     serial  publication 

stipulated  number  cnarged  as  swindle-    J 

" (N,  Y.  App-) 


accept  checks  on  speclBed 


v.Mable  (Mioh.  8.  C.J  . 


■.e"  pmof  of  "  being  In  lied'''  with  him.    Harnett 

V.  Ward(Ohio8.  C-) U 

SPECIFIC    PERFORMANCE.      Action  for.  de- 

Teatadliy  delay.    Johi.son  v.  aoraervllle  (N-  J.  Ch.).  U 
3.— Where  It  Involves  fraud  on  public  will  not  be  en- 
forced.   Postv.  Marsh(Eng.(Si.  I),) U 

STATUTE   OF  FRAUDS      Agreement  to  pay 

debt  of  anoclier.    Mason  v.  Wilson  (N.  a  S.  C) t) 

S.— Sale  ot  Rooda  worth  fSO ;  payment  by  check  orpart 
of  price,  tender;  damages;  evidence.    Hunter  t. 

WotselKN- Y.  App-) 41 

8.— Contract  tor  sale  of  standing  timber;  when  equity 
will  enforce  verbal  agreements  as  to  land.    Bowers 
Bowers  (Penn.H.C),.-. 


.,-W« 


t  wlthli 


C^"l 


performed  by  c 
g.  Ki-D.) 

-Fold  by,  I 


mufac.  Co.  (He-  k  O.)  W 


Ch-  D- 

-In  action  against 

when  attachsa.      Owen 
(Penn-  S.C 


rrderot  deeds  for  false  search: 


Western  Ekavlngs  Fund 

Breach  of  trust  by  trustee ;  bribe  to  bank  director. 
■  -  Bankv.  HIison'"--    '— ' 


'I^se  Imprisonment,  In  action  Ton  imprisonment 
under  warrant  aet  aalde;  order  setting  aalde  re- 
Tsnwd ;  new  warrant  ordered  but  not  acted  on.    Du- 

aenburyv,  Kelley  (N.  Y.  App-) 

.—Claim   secured   by   mortgage.    Smith's  Bxcti.    T. 

Wash.CV.  M,  &G.  8,  R.  K,  Oo,  (Va.aO.)      

New  promise,  conditional-  when  plaintiff 


S.  G.)  . 


—Residence  In  I 


rety.  payment  procured  by,  out  ot  funds  ot  princi- 
pal Is  payment  by  surety  himself.  HcConneli  v.Her- 
HU  (VtT&.C.) .... U 

BeeConsttCuUonatldv'.'OfTnfnalLaio,'  ExpoAtacto 
iMw;  Lumiflc. 

STATUTORY  CONSTRUCTION.    Army  ofB- 
cer ;  power  ot  executive  to  remove.    Blake  v.  \5.  8. 

(U-B.  B-C-)-.. V) 

Z.— Statute  prohibiting  county  attorney  from  recelvlns 
tee  or  reword  from  prosecutor;  assistant  counau. 

Slate  V.  Wilson  (Kana,  B.C.) 31 

3.— "Beerhouse",  meaning  of.     Bolt  V.  Collyer  (Bng, 

Ch.  D.) « 

tsltutlonai  provision  mnde  definite  tiy  existing 


legli 

Broo.o  ■ 
i  -Deflnltli 

V.  Beswlck  (R  I. 
I--Evldence;  Dist. 


^finite  by  ei 
action  fbr  . 

child'™!" 


Danville  (Peon.  I 

ienctT;  bist.'oftkilumblaVaaBiiromentiif 'iDSiir-  " 
policy  to  secure  debt  /.rights  ot  creditor.    Page 


T.— License  to  sell  liquor;  d 


jilsllng  rights! 


See  Amionn 


;   Afunlcipol 


STOCKS    Corporate;  shares  asrigned  not  liable  on 
process  against  assignor.     Tan  Norman  v.  Jackson 

rMlch.8.C-) .7. 41 

See  OrpDrollont - 

STOCKHOLDER-    See  Bankt  and  Banking;  Cor- 

STREET  RAILWAYS.     See  Carrier  of  Pa-en- 
SUMMARY  PROCEEDINGS,  To   remove  one 


People  ei  rei-   Biggins 


IKDEX  TO  AB6TEA0TS,  DIGESTS,  ETC. 


SUNDAY-  Aotloo  for  damasSB  growing  outof  hotM 
tnde  no,  not  malatalDable.    Yuiidcraon  v.  KlohsTd- 

■on  (IowhB.O fi 

I.— CoDtnoCmiuIeoD,  void.  Hsce t. Putnam  (Hq.S.C.)  » 
3.— Bona  tnda  on:  court  will  not  relieve  eltber  putj 
In  reepeot  to.    Klnoey  t.  McDormottdoweS.  C.)...  ii 

SUPERVISOK8   OF   ELECTIONS.    See  BIm- 

8URETYSHIP.  Bond  for  offlolel  dBiwin  formed 
term  not  DODtTnuIng  one.  Truetees  of  Blchardson 
SoliDOl  Fund  V.  Dean  (Mbb».  B.C.) it 

S.— Contribution  J  estate  ol  deceued  surety  liable  to 
coiitribule.    Johnson  T.  Harvey  (N.  Y.App.),  31 

t.— Conditional  acreemenc  to  extend  time,  unper- 
formed, vrill  not  dlaoharRe  surety,  Wilson  v.  Pow- 
ers IMass.  B.C.) U 

*,— CoDllriulng    pledge  o^  corporate^  stoot,  auaranty 


_}rdebt  of  ai 

(N.Y.  App.) 

— DealluBH  netwoen  creditor  a 
waliT  MartlnlN.C.  B.  C.).... 
-Equity  between  Indorserand  i 
change.    Duncan,  B.  A  Co.  i 


UerchaDU'  Nat.  Bajik 


principal.    Btlre- 


^PtbvIdus  default  of  principal  un  offlolel  bond  undis- 
closed by  obligee.    Home  Ina.  Co.  v.  Holway  (Uloh. 

8   n.l t 

creditor.    Goodman  T, 


TAXATION-Contlnued.  in 

B,— Exemption  from  seneral  taxes  does  not  Include  ipe- 

clal  aHWHmeni  ^r  sidewalk,     moui  City  t.  Indt- 

pendentDlit.  (Iowa B.C.) ! 

9.~0[  money  employed  la  export  trade  uoder  State  Ue. 
"-   -' '    "-neraanv.  Comm'rsof  Taxee  (D.  S. 


^"3-' 


T.'Of  Btate  bonds  by  Btate  flnal  ad  Judication.     Han- 
man  T.  Greenbaw      - 1 

Bee  CoiatituUonai  IjOtn  ;  JUunldpoI  Corporatioiu. 

ULTRA  VIREB.    See  Bante;  MmOetpal  Conmn- 

UNDERTAKINQ-    Unoa  appeal  from  Judgment  In 

electoient  to  Oenerel  'Kirm ;  suretlea  liable  tor  wasl* 
after  appeal  to  Court  of  Appeals.  Cliurcli  t.  Sim- 
mons (N.  ¥,  App.),,.. I 

S.— In  nv  exeat  to      abide  and  perform."    Petition  of 

Griswold  (K.  1.8.  C.) ( 

USURY.    Defense  of,  penooal  to  debtor. 
V.  Prouty  (Wla.S.  C.) 

SS.—Uongage  ;  purobassrof  morteaged  pniii 

.  up  against.    Plooell  v.  Boyd  (N.  J.  I 

"--  •• ilBonis. 


Sob  SaUimiU  a 


-Fact  uf.  must  t>e  shown  I 

Anon.{N.C.e    C) .,    *'• 

-Ouaranty.  policy  of,  of  employee ;  condition  prsce. 
dent.      London  Guarantea  *  Ace,  Co.  v.  Foarnley 

(H.  of  L.)      I 

-When  death  of  surety  does  not  determine  contract; 
corporation  sucneedlns  private  aasoclatiou  ;  trustee. 

LloydsT.  Harper  (Bug  App.) ..  U 

-When  the  debtor  may  become  surety  by  agreement 
with  creditor :  dealing  between  surety  and  prlDOlpal 

debtor.    Palmerv  Purdy  (N.  y.  App.) II 

Rights  between  auretlea.      Harniberger  v,  Yancey 


dupoQ  by  different  Ji 


u-^^fS^niAS 


(Va. 


djudica 


TELEORAPH.     Sender   < 

bound  t-    — --"- 

Weatam 

TITLE.    Chose  In 

ment  to  use  of  another  under  common  law  belonira 
to  such  other.  Qresa  v.  Kepubllc  F.  Ins.  Co,  (cf.  Y. 

App.) ai 

S.-<kivernment  lands:  siiBJeot  to  right  o< 

ouslygranted  to  railroad  ci "• 

C,  R.K.  Co.  V.  Baldwin  (U 
3.— To  loga  cut  under  permit  retaining  tic 

(D?B.  c' E".'Maa!i.'i !..  .""*^'. ... .™."" '.'.-" °-"™."  31 
Bee^dcUon;  AtgigjHnait ;  CoruMuUoTiai  Law:  EiM- 
nailDomain;  RepltBin;  Reconiing  Lam. 
TR;A.DE-1^RK^  Lettorsand  numerals,  when  not. 
e  compa- 


peatad   message 


St.  Joseph  AD. 

..  □.  0.)  i 

.alDlng  title  In  grantor; 


T.  Ouardlan  ft 


See  CopyriolU. 


E6PASS.  One  present  enoouraglng,  liable  ai 
irlnclpalfor  Injury;  Insisting  upon  admission  U 
ilosed  house  trespass  ;  wlltrurilring  pIsMI  In  city 
lalngerfleld  T.Thompson  {Va    B.  C.T 


TRUST.     May   be   created  orally; 


lortgage  debt, 

:o  detoat'right 

CoDnectlcut  Oen.I* 


AIA-^IO 


,.  Jiomptlon  from,  not  to  be  presumed  ;  grant  to  o 
railroad  company  ofjMiwem  and  prlvllogea  of  a.. 
other.    ADnapolle&S.  R.  R.  Co.  v.  Comm'rs(U.  B. 


by  different  Jurors  and  dividing  by  C 

Werner  >.  Edmlaton  (Kana.  R  C.) IE 

VOTER.   SeoRafclenM. 

WAQER.    On  horBs-raoe,  lawful ;  rules  ot  atarUng. 

Walker  v.  Armstrong  (Tex,  App.) M 

2.— Tremlum    on    prize   offered   tor  horse-race,    not. 

Harris  V.  White  (N.  Y.  App.) a 

Bee  Coiittaatianal  Line. 
WAIVER    Contract  forservloe,  walvorof  torteltuie 

of.    BaaiT,  Uyrne  (Wis.  B.  C.) H 

Bee  Inguraiux,  Plre. 
WARRANTY.    Of  title  on  sale  of  noD-negoUabl* 

Certlicate.    Wood  v.  Bhetdon  (N.  J.  Ct.  of  Br!) U 

SeeiWent. 
WATER^COURSE.   See  Biporton  RioWs. 
WILL.    Alteration  by    Interlineation.     In  gooda  of 


(desi 

(Wle.B.C) 

3.— Ottt  to  Illegitimate  child  ;sub-reau est  gift  to  " 

dren,"  HlndleMegson  v.  HlndlefBng.  App.).,.. 
4.— Gift,  when  Invalid  (or  uncertainty  of  beneOcli 


allan 


ihll- 


leOclarle*. 


.-.. _-icertaloty  ol 

Pearks  V.  Hoseley  (H.  of  L,) > 

G.— Construction  of;  annuity  from  Income  of  eetate  not 
payable  from  corpus,    Delaney  v.  Van  Aulen  (N.  Y. 

A.-^nstruction  of;  bequest  to  one  aon  and  children  of 
another:  when  construed  per  stlrpe;  when  legacy 

vests.    Vincent  V.  Newhouse  {N.  Y.  App.) 11 

T.— Construction  of ;  legatee  of  perpetual  annuity  takes 

fund.    Huston  V.  Head  (N.J.  Ch.) 1 

B  -Devise  to  "  nephews  and  nieces,"  children  or  wife's 
slsLernot  nephews  and  nieces.    Merrill  V.  Morton 

(Bug.  Ch.  D.) 87 

B.— By  devisee  of  land,  right  of  way  therefrom  paaaes. 
Bang*  V.  Parker  (Me,  S.  C.l 3t 

lO.-Condltlons  In  restraint  of  marriage  to  particular 
clase  not  Invalid,    Jenner  v.  Turner  lEng.  Ch.  D.). ..   II 

11.— In  form  of  letter;  construptlon  of:  contingent 
upon  event.   Cowley  v.  Xnupp  (N.  J.  S.  C) t 

li.— Mayor  of  city  appointed  Cruiti:e.  Dunbar  T,  Soule 
(Mass.S  C).  ..  3 

18.— Feraoual  property  on  farm,  bequest  of,  Includas 
growl ug  crops,    Ke  Koose,  Bvans  v.  Williams  (Eng 

Ch.  D,) « 

.  ..__.._._  _.  ■ _. ,.  ,^^  of  ^e- 
T,"Rugg""('5.'y-'AppT)~^        7~.~.~  ~.'..~.~~'  ...,'. H 

IS.- "Spiritualism,"  belief  In, when  does  not  Incapacitate 
from  making  valid.  Brown  v.  Ward  (Md.  8.  C.) St 

ia.-^TrustB  Dot  exhausting  estate,  trust  In  surplus  re- 
sults to  next  of  kin  :  equitable  estates  ;  partial  hi- 
teataey  ;  who  entitled  to  share  In  estate.  Bkllllnger'e 
Bi'rsT.  Skllllngw'sBx'rIN.  J.  Ch.) 1 

17.— Witness  to,  need  not  know  contents,  or  If  publica- 
tion not  required  by  statute,  that  it  Is  a  will.      Can- 

ada'sAppeal  (CoDn.8.C.) «S 

See  .AdrntRistmlar;    OniJHcC  of   Laic;  EitciUur; 
Married  Woman ;  PnrtUlon. 

WITNEBB.    See  House  0/ R(pr«tnla«w»;  Wiil. 

WRIT  OF  ERROR.   Bm  lYoctics. 


